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APPENDIX B

144TH DISTRICT COURT OF BEXAR COUNTY, TEXAS i

FINDINGS OF FACT AND CONCLUSIONS OF LAW

NO. 2014-CR-5303-U1



NO. 2014-CR-5303-W1

EX PARTE § IN THE DISTRICT COURT

144™ JUDICIAL DISTRICT§

PAUL SALAZAR § BEXAR COUNTY, TEXAS

ORDER

Petitioner Samuel Dooley, on behalf of Applicant, Paul Salazar, has filed an application for

post-conviction writ of habeas corpus pursuant to Article 11.07 of the Texas Code of Criminal

Procedure, collaterally attacking his conviction in cause number 2014CR5303. (West 2018).

HISTORY OF THE CASE

On October 18, 2016, a jury found Applicant guilty in count I of continuous sexual abuse

of a child (repeater) and guilty in count II of indecency with a child by exposure (repeater). The 

jury sentenced Applicant thirty-five (35) years in count I and twenty (20) years imprisonment

in the Texas Department of Criminal Justice - Institutional Division in count II. The court

ordered these sentences to run consecutively. On April 20, 2018, the Fourth Court of Appeals 

issued a mandate affirming both of Applicant’s convictions. (04-16-0074-CR). Applicant filed 

this writ application on June 28, 2019. A copy of this application was received by the District

Attorney pro tern on August 6, 2019.

ALLEGATIONS OF APPLICANT

1. In Applicant’s first ground for relief, Applicant alleges that his conviction and sentence in

count II is void because it violates double jeopardy. Applicant states that the alleged conduct

in count II was subsumed by count I. In summation, Applicant alleges that there was no
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evidence to support count II as a separate act and offense apart from count I.

In Applicant’s second ground for relief, Applicant states that appellate counsel 

ineffective by failing to raise on appeal the issue of double jeopardy with regard to count II. 

Applicant further states that due to this failure, he was denied his right to a meaningful 

appeal, and but for counsel’s failure, Applicant would have prevailed on appeal.

In grounds three through eight, Applicant alleges ineffective assistance of trial counsel. 

Specifically, Applicant states that both counsels were ineffective by failing to object to the 

double jeopardy violation in count II, ineffective in the totality of their representation, and 

throughout voir dire in their questioning and use of challenges and strikes against prospective

2. was

3.

jurors.

4. In ground nine, Applicant alleges that he was denied due process. Applicant states that then 

elected District Attorney, Nico LaHood and his office, should have been disqualified from 

prosecuting Applicant’s case. In support of this allegation, Applicant states that Mr. LaHood 

was previously partners with defense counsel, Joe Gonzales, and as such, assisted in 

representing Applicant.

FINDINGS OF FACT

1. On October 18,2016, a jury found Applicant guilty in count I of continuous sexual abuse of a 

child (repeater) and guilty in count II of indecency with a child by exposure (repeater). The 

jury sentenced Applicant thirty-five (35) years in count I and twenty (20) years imprisonment 

in the Texas Department of Criminal Justice - Institutional Division in count II. The court

ordered these sentences to run consecutively.
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2. On April 20, 2018, the Fourth Court of Appeals issued a mandate affirming both of 

Applicant’s convictions. (04-16-0074-CR).

3. On October 19, 2019, trial counsel, Joe D. Gonzales, submitted an affidavit to this court 

addressing Applicant’s claims of ineffective assistance. (Attachment I).

In summation, Mr. Gonzales states the following:

a. He was hired to represent Applicant throughout pre-trial and trial proceedings and if 

there was a meritorious double jeopardy claim, it would be incumbent upon 

Applicant’s appellate attorney to pursue such a claim.

b. Applicant was both aware of the jury selection process and an active participant in 

the process.

4.

c. Counsel and co-counsel conducted voir dire in order to assess individuals in the

venire panel and make strikes accordingly.

d. The strikes that were turned in to the court were the result of listening and analyzing 

the responses that were given by the venire panel to many questions.

e. The strike list submitted to the court was a result of trial strategy.

f. The final strike list was discussed with Applicant and it is custom for counsel to 

request that defendant sign off on the list submitted to the court demonstrating his

consent.

g. Counsel and his firm were not affiliated with Nico LaHood.

h. Counsel was not partners with Nico LaHood.

i. Nico LaHood was not involved in the representation of Applicant in any maimer.

5. This court finds Mr. Gonzales’ affidavit to be truthful and credible.
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6. On May 20,2020, trial co-counsel, Christian Henricksen, submitted an affidavit to this court

addressing Applicant’s claims of ineffective assistance. (Attachment II).

In summation, Mr. Henricksen states the following:

a. Applicant’s allegation with regard to counsel’s failure to object to Applicant’s 

conviction in count II as a violation of double jeopardy is based on the claim that 

there was no evidence presented at trial to support count II as a separate act from 

count I. Applicant’s claim does not give rise to a proper double jeopardy claim, 

rather, Applicant’s claim is one against the sufficiency of the evidence and was 

addressed at trial and on appeal.

7.

b. Counsel and co-counsel had an established practice used during voir dire and 

followed such practice in Applicant’s trial. Applicant was engaged in and provided 

input throughout the voir dire process. The decisions made in voir dire with regard to 

questioning and challenges were informed, effective, and based on trial strategy.

c. Mr. LaHood and Mr. Gonzales were part of separate law firms that shared office 

space in a building that was co-owned by Mr. LaHood and Mr. Gonzales. Nico 

LaHood never had any involvement in the defense of Applicant.

This court finds Mr. Henricksen’s affidavit to be truthful and credible.8.

9. On April 28, 2020, appellate counsel, Oscar Cantu, submitted an affidavit to this court

addressing Applicant’s claims of ineffective assistance. (Attachment III). 

10. In summation, Mr. Cantu states the following:

a. In review of the testimony in the case, counsel found no basis to believe that a double

jeopardy violation existed at trial or on appeal.
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b. There was a sufficient basis in the record for a jury to conclude that an offense 

happened on more than one single occasion. Applicant’s assertions are legally and 

factually incorrect.

c. “The record reflects that the victim used the plural form of wording to express how 

many time(s) she was violated in some fashion by the Defendant. Under the current 

law in this state the Fourth Court of Appeals has upheld this standard as sufficient in 

an evidentiary challenge. There is no double jeopardy issue raised, only a difference 

of opinion on factual sufficiency.”

CONCLUSIONS OF LAW

1. In collaterally attacking a conviction through habeas corpus, an applicant has the burden to 

allege and prove facts which, if true, entitle him to relief. Ex parte Russell, 720 S. W.2d 477,

487 (Tex.Crim.App.1986); Ex parte Maldonado, 688 S.W.2d 114, 116 (Tex. Crim. App. 

1985).

2. The burden of proof in a habeas application is on the Applicant to prove his factual 

allegations by a preponderance of the evidence. See Ex parte Thomas, 906 S.W.2d, 22, 24

(Tex. Crim. App. 1995); Ex parte Cruz, 739 S.W. 2d 53, 59 (Tex. Crim. App. 1987).

3. Texas Penal Code, Section 21.02 provides the following, in relevant part:

(b) A person commits an offense if:
(1) during a period that is 30 or more days in duration, the person commits 
two or more acts of sexual abuse, regardless of whether the acts of sexual 
abuse are committed against one or more victims; and
(2) at the time of the commission of each of the acts of sexual abuse, the actor 
is 17 years of age or older and the victim is a child younger than 14 years of 
age, regardless of whether the actor knows the age of the victim at the time of 
the offense.
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(c) For purposes of this section, “act of sexual abuse” means any act that is a 
violation of one or more of the following penal laws:

(1) aggravated kidnapping under Section 20.04(a)(4), if the actor committed 
the offense with the intent to violate or abuse the victim sexually;
(2) indecency with a child under Section 21.11(a)(1), if the actor committed 
the offense in a manner other than by touching, including touching through 
clothing, the breast of a child;
(3) sexual assault under Section 22.011;
(4) aggravated sexual assault under Section 22.021;
(5) burglary under Section 30.02, if the offense is punishable under 
Subsection (d) of that section and the actor committed the offense with the 
intent to commit an offense listed in Subdivisions (l)-(4);
(6) sexual performance by a child under Section 43.25;
(7) trafficking of persons under Section 20A.02(a)(7) or (8); and
(8) compelling prostitution under Section 43.05(a)(2).

(d) If a jury is the trier of fact, members of the jury are not required to agree 
unanimously on which specific acts of sexual abuse were committed by the defendant 
or the exact date when those acts were committed. The jury must agree unanimously 
that the defendant, during a period that is 30 or more days in duration, committed two 
or more acts of sexual abuse.
(e) A defendant may not be convicted in the same criminal action of an offense listed 
under Subsection (c) the victim of which is the same victim as a victim of the offense 
alleged under Subsection (b) unless the offense listed in Subsection (c):

(1) is charged in the alternative;
(2) occurred outside the period in which the offense alleged under Subsection 
(b) was committed; or
(3) is considered by the trier of fact to be a lesser included offense of the 
offense alleged under Subsection (b).

Section (e) of this statute provides a safeguard against double jeopardy violations providing 

that a defendant may not be convicted for continuous sexual abuse of a child and also one of 

the eight predicate offenses listed in section (c), if that offense served as the underlying 

criminal action for the continuous sexual abuse offense. Id. In count II, Applicant 

convicted of indecency with a child under Section 22.11(a)(2). Tex. Penal Code Ann. § 

21.11(a)(2) (West). This conviction is not statutorily prohibited and it is reasonable to 

deduce that the legislature intended that indecency with a child by exposure, as a separate

was
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offense not to be subsumed by Section 21.02(c) and (e). Further in considering Applicant’s 

allegation that the conduct in count II was subsumed(^presumably by the allegations of 

indecency with a child by contact as alleged in count I of the indictment, the Court has stated 

that Section 21.11(a)(1) and Section 21.11(a)(2)(A) of the Penal Code admit of separate 

allowable units of prosecution (and hence, punishment) for both the offense of indecency 

with a child by sexual contact and the offense of indecency with a child by exposure. 

Speights v. State, 464 S.W.3d 719,723-24 (Tex. Crim. App. 2015). See also Lovingv. State, 

401 S. W.3d 642 (Tex. Crim. App. 2013). When both offenses are committed, they both may 

be tried, and the defendant may be convicted and sentenced for both in a single prosecution 

as well. Id. Additionally, in its analysis, the Court stated that the Legislature intended that 

both theories of indecency with a child may be pled and punished, even when the exposure 

precedes the contact and even when both acts occur within the same transaction. Id. In this 

instance, the Court inquires as to whether the evidence presented would actually support 

conviction and punishment under each theory of the offense. Id. As stated on appeal, the 

court finds that Applicant’s conviction in count II is supported by the record. Thus, the court 

finds that Applicant has failed to prove that his conviction in count II violates double

jeopardy.

4. Under the two-prong standard for reviewing ineffective assistance of counsel claims, the 

Applicant must show that (1) counsel’s representation fell below an objective standard of 

reasonableness; and (2) there is a reasonable probability that, but for counsel’s deficient 

performance, the result of the proceeding would have been different. Strickland v.

Washington, 466 U.S. 668 (1984). See also McFarland v. State, 845 S.W.2d 824, 842-43
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(Tex.Crim.App. 1992), cert, denied, 508 U.S. 963 (1993). Moreover, the Court must

presume that counsel’s actions and decisions were reasonably professional and motivated by

sound trial strategy. Jackson v. State, 877 S.W.2d 768, 771 (Tex. Crim. App. 1994).

5. In review of both affidavits of trial counsel Joe Gonzales and Christian Henricksen, this court

finds that Applicant has failed to show that he received ineffective assistance of trial counsel

as alleged in grounds three through eight.

6. Applicant may challenge his conviction in an application for writ of habeas corpus in the 

event he has received ineffective assistance of counsel on direct appeal. Ex parte Santana, 

227 S.W.3d 700, 705 (Tex. Crim. App. 2007). To prevail on an ineffective assistance of

appellate counsel claim, “Applicant must demonstrate that counsel's decision not to raise a

particular point of error was objectively unreasonable and that there is a reasonable

probability that, but for counsel's failure to raise that issue, the applicant would have

prevailed on appeal.” Id. The remedy for ineffective assistant of counsel is an out-of-time

appeal. Ex parte Coy, 909 S.W.2d 927, 928 (Tex. Crim. App. 1995).

In review of the affidavit submitted by appellate counsel, Oscar Cantu, this court finds that7.

Applicant has failed to show that he received ineffective assistance of appellate counsel as

alleged in ground two.
f

>8. Applicant has failed to meet his burden as asserted in ground nine. To the contrary, trial 

counsels have both affirmed that Mr. LaHood was not partners with Mr. Gonzales, was not

affiliated with his firm, and did not participate in Applicant’s case.

9. Based on the foregoing findings of fact and conclusions of law, it is hereby recommended

that this application be DENIED.
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FILED
DISTRICT CLERK

BEXAR CO. TEX&StuseNo. 2014CR5303-W1

EX PARTE 28i9 OCT i 5 P12:4i X IN THE DISTRICT COURT

DEPUTY 144th JUDICIAL DISTRICTX
BY_.

PAUL SALAZAR X BEXAR COUNTY, TEXAS

Affidavit

My name is Joe D. Gonzales and I have been licensed to practice law in the state of 
Texas since 1988.1 am currently in good standing with the State Bar of Texas. At the time of 
my representation of the above defendant, my address was 1924 N. Main Ave, San Antonio, 
Texas ,78212. I am currently the Bexar County Criminal District Attorney, my current address 
is 101 W. Nueva St., San Antonio, Texas 78205.

I wish to state the following in connection with my representation of Paul Salazar in the 
State of Texas v. Paul Salazar, Cause No. 2014CR5303-WI. I deny each and every allegation 
of ineffective assistance of counsel and assert that at all times my office provided zealous, 
competent and effective representation in the pursuit of Mr. Salazar’s defense.

Counsel failed to raise, on direct appeal, that the conviction and sentence for 
count II was a double jeopardy violation.

l.

Beginning on July 22, 2014,1 filed a notice of appearance as retained counsel after Paul 
Salazar came to my office to retain me in connection with the above referenced case 
wherein Mr. Salazar was indicted for continuous sexual abuse of a child and indecency 
with a child. I explained to Mr. Salazar that my representation of his case included 
court appearances, investigation in preparation for trial, plea negotiations and actual 
trial, if necessary. The contract expressly stated that neither I nor my associate, 
Christian Henricksen, were appellate attorneys and that our representation would cease 
at the end of the resolution of his case and did not extend to an appeal. Over the next 
several months, our office spent numerous hours in preparation for trial including pre 
trial investigation. We ultimately proceeded to a jury trial wherein the jury found Mr. 
Salazar guilty of both the continuous sexual abuse of a child count as well as the 
indecency with a child by exposure with a repeater enhancement. At punishment, the 
jury assessed 35 years on the first count and 20 years on the second. Judge Rummel 
ordered that the sentences run consecutively.

At the end of the trial, in order to preserve Mr. Salazar’s right to appeal and because he 
expressed a desire to appeal, I filed a notice of appeal on November 10, 2016.
However, because I did not handle appeals, I informed Mr. Salazar that I would be filing 
a motion to withdraw as attorney of record. On November 14, 2016, Judge Rummel 
signed the order permitting me to withdraw as attorney of record. Pursuant to said 
order, as of that date I was no longer responsible for the appeal of this case. If in fact

/\ttacV\rvu.n'h _L



there was a meritorious argument on the claim of double jeopardy as to the final 
conviction and sentence of Mr. Salazar it was incumbent upon Mr. Salazar’s appellate 
attorney to pursue such a claim.

Notwithstanding the argument that my representation of Mr. Salazar ended with the 
sentence imposed by the court, Mr. Salazar asserts that I should have immediately 
objected to the imposition of the consecutive sentences as a violation of double 
jeopardy. Mr. Salazar has confused the legal principle of double jeopardy with the 
state’s right to proceed on an indictment alleging separate offenses.

ii. Counsel failed to adequately investigate or question jurors further during voir dire 
after multiple jurors gave responses which raised “red flags” about whether they could 
be fair and impartial jurors.
iii. Counsel failed to request challenges for cause and make wise use of all peremptory 
strikes against prospective jurors when there was no legitimate tactical excuse to allow 
them to sit on the jury.

During jury selection or “voir dire”, defense counsel participated in both general and 
specific voir dire. Within the time allotted by the court, myself and co-counsel, 
Christian Henricksen, were able to cover general principles of law in order to determine 
if anyone in the venire panel had any particular issue with those areas of law. Where 
appropriate, we made notes of individuals or groups that had any bias or prejudice. We 
exercised challenges for cause against those venire members that indicated that, for 
whatever reason, they could not be fair to Mr. Salazar. Likewise, Mr. Henricksen and I 
exercised our peremptory challenges to exclude those individuals that expressed a 
belief that they could not be fair.

Mr. Salazar was aware of the process as we had explained jury selection to him before 
trial. Moreover, he was engaged in the process, taking his own notes. He would inform 
us that he wanted a particular juror, for example, that seemed friendly or sympathetic. I 
explained to him this was more an elimination process than actually selecting individual 
jurors. He struggled with the notion that we had a limited number of preemptorv 
challenges by law. ~ '™ ~~ "

At the end of voir dire, the strikes that were turned in to the court were the result of 
listening to and analyzing the responses that were given by the venire panel to our 
many questions. The list that was submitted to the court was the result of trial strategy 
on our part to focus on the most informative responses in an effort to ferret out those 
potential jurors that could not be fair to Mr. Salazar. My recollection is that we 
discussed the final strike list with Mr. Salazar, and as is my custom, asked that he sign 
off on the list submitted to the court demonstrating his consent thereto.



iv. Was counsel ever partners with Nico Lahood on this

While officing at 1924 N. Main, the location where Mr. Salazar visited on numerous 
occasions, I maintained a sole proprietorship under the name of Joe D. Gonzales and 
Associates. Christian Henricksen was my sole associate. I employed a paralegal and 
an investigator. At no time, did I ever have any law partners. Nicolas “Nico” Lahood 

of 5 individual practitioners that had a business interest in the building. His 
firm of Lahood and Delcueto was a separate law firm that had no affiliation with my 
law office.

case.

was one

In his wnt application, Mr. Salazar states that Mr. Lahood was involved in the defense 
of Mr. Salazar before Mr. Lahood took office in January of 2015. Nico Lahood was not 
involved in the representation of Paul Salazar in any manner. I do not recall ever 
discussing this case with anyone in Lahood and DelCueto or involving anyone else in 
that building outside of my immediate staff. Paul Salazar was likewise not referred to 
me by Nico Lahood or anyone else affiliated with that office. There would have been 
no conflict that arose in my representation of Paul Salazar because of the fact that Nico 
Lahood and I each owned an interest in a building where we maintained separate law 
offices and neither shared clients nor attorney’s fees.

VERIFICATION

Before me, the undersigned Notary Public, on this day appeared JOE D. GONZALES, 
who being duly sworn and deposed does say that he is familiar with the contents of the above 
affidavit and that he swears and affirms that the information contained therein is true and 
correct to the best of his knowledge.

Joe D. (kinzales ^

\ '' day ofSubscribed and sworn to before me on the 2019.

im
§\ JESSICA JADE Z. BOGARDUS 
")*) Nota,y PuWio-Stafe of Texas

vy^y?/ Notaiy ID #13188634-2 ,
( Commission Exp. FEB. 08,2023

7]Notary Public ' j
\ J
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-SufcMirr^b "By OfFeHbtrK.

NO. 2014-CR-5303-W1

ORDERS • •i

The District Clerk of Bexar County, Texas, is ordered to prepare a copy of this document, 

together with any attachments and forward the same to the following persons by mail or the most

practical means:

a. The Court of Criminal Appeals 
Austin, Texas 78711

b. Ed Shaughnessy
Criminal District Attorney, Pro Tern 
Shaughnessv727@gmail.com

c. Sam Dooley, Petitioner for Applicant Paul Salazar 
TDCJ ID: 1075237 
Hughes Unit 
Rt. 2, Box 4400 
Gatesville, TX 76597

d. Paul Salazar, Applicant 
TDCJ ID: 02103847 
Hughes Unit 
Rt. 2, Box 4400 
Gatesville, TX 76597

ft H/ikif, 7n?* .SIGNED, ORDERED and DECREED ON

[.)
T

VDGE PRESIDING
ar County, TexasT

9
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Cause No. 2014CR5303-W1
EX PARTE X IN THE DISTRICT COURT 

144th JUDICIAL DISTRICT
2028 MAY 20 P 3= 51

x
PAUL SALAZAR X BEXAR COUNTY, TX

Affidavit

My name is Christian Henricksen and I have been licensed to practice law in the state of Texas 
since 2005. I am currently in good standing with the State Bar of Texas. At the time of my 
representation of the above Applicant, my address was 1924 N. Main Ave, San Antonio, Texas, 
78212. Iam currently employed as an Assistant District Attorney at the Bexar County District 
Attorney’s Office. My current office address in 101 W. Nueva St., 7th Floor, San Antonio, Texas 
78205.

I was hired to work as an Associate at the Law Office of Joe D. Gonzales around February of 
2015. At that time, Joe Gonzales had already been retained to represent the Applicant, Paul 
Salazar, in the above case. From the time I was hired, I assisted Joe Gonzales as co-counsel in the 
representation of the Applicant through the Applicant’s jury trial in October of 2016. I deny each 
and every allegation of ineffective assistance of counsel and assert that, at all times, Joe Gonzales 
and I provided competent and effective representation of Mr. Salazar.

Regarding Applicant’s claim that counsel failed to object to Applicant’s conviction in 
Count II as a violation of Double Jeopardy.

I.

Applicant’s allegation here is based on the claim that there was no evidence presented at trial 
that Count II consisted of a separate act from that of which Applicant was convicted in Count I. 
In the indictment, the allegations in Count II are distinct from the allegations alleged in Count I. 
The state s case was based on the idea that there were multiple allegations of abuse and that the 
allegations in Count II were independent of those supporting Count I. Part of the defense in this 
case was that the evidence was unclear as to the timing of the specific acts of abuse alleged in the 
indictment. This issue was also the basis for the appeal on this case. The Applicant now 
attempts to reframe this sufficiency of the evidence issue as a double jeopardy claim. However, 
the jury and the appellate court found that the evidence presented by the State was sufficient to 
support separate allegations of abuse as alleged in both counts of the indictment. In my opinion, 
the issues raised by the Applicant under this claim were addressed in trial (and by appellate 
counsel on appeal) through arguments relating to sufficiency of the evidence and do not give rise 
to a proper double jeopardy claim.

CvcK WJL A T JL



II. Regarding Applicant s allegation that trial counsel failed to adequately investigate, 
question, and strike prospective jurors during voir dire. (Grounds 5-8)

Mr. Gonzales and I had an established practice that we employed during voir dire in the 
Applicant s trial. When one of us was speaking, the other would takes notes regarding responses 
from panel members. We would gather as much information as possible for potential challenges 
for cause as well as for peremptory strikes. Information that we would use in making strategic 
decisions about strikes was based on statements made by panel members and written responses 
by the panel members on their individual information cards. We also considered tone, body 
language and other non-verbal ques not apparent in the record that might suggest that a panel 
member could favor one side over the other. Also, panel members were not always identified by 

or number in the record when they spoke. As a result, we.had additional information at the 
time of jury selection that is not reflected in the record that could have been used in making 
decisions on challenges and strikes. In addition, I recall that the Applicant was engaged in the 
voir dire process and took notes throughout at our request. His input was considered along with 
all other information when Mr. Gonzales and I made strategic decisions regarding the use of 
peremptory strikes.

•!

name

The Applicant complains about the questioning of panel members and the use of challenges 
for cause and peremptory strikes. I do not independently recall why we chose to strike who we 
did, why we challenged who we did for cause, or the basis for the questioning of individual panel 
members. As stated above, our strategic decisions regarding these issues were informed not only 
by the information apparent in the record, but also information such as juror information cards, 
non-verbal ques from panel members and answers given by panel members unidentified in the 
record.

i

\

i

Upon review of the record, Mr. Gonzales and I obtained significant information from the 
panel. This information allowed for numerous strikes for cause to be granted. All information 
obtained was then used, along with Applicant’s input, to make informed decisions regarding 
challenges for cause. Based on my knowledge of our common practice, limited memory of voir 
dire in this case and a review of the record, the decisions that we made in this case dealing with 
questioning of panel members, challenges for cause and peremptory strikes were effective and 
based on sound strategy.

III. Regarding Applicant’s claim that trial counsel and then DA Nicholas LaHood 
partners on the instant case prior to Mr. LaHood becoming DA.

were

Applicant appears to be confused about the nature of the past business relationship between 
Nico LaHood and Joe Gonzales. I began working at the Law Office of Joe D. Gonzales as an 
associate attorney around February of 2015. At that time, Joe Gonzales had already been 
retained by Paul Salazar in this case. Our office was in a building located at 1924 N. Main. Joe 
Gonzales had an ownership interest in said building. Nico LaHood had been a co-owner of the 
building with Joe Gonzales immediately prior to Mr. LaHood becoming Bexar County District
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Attorney in January of 2015. The business relationship between Mr. Gonzales and Mr. LaHood 
limited to the ownership of the building and did not extend to their respective law practices. 

In other words, Mr. LaHood and Mr. Gonzales were partners in separate law firms. To my 
knowledge, Nico LaHood never had any involvement in the defense of the Applicant.

was

i

VERIFICATIONf

Before me, the undersigned Notary Public, on this day appeared CHRISTIAN 
HENRICKSEN, who being duly sworn and deposed does say that he is familiar with the contents 
of the above affidavit and that he swears and affirms that the information contained therein is 
true and correct to the best of his knowledge.

I

t

!

Christian Henricksen

Subscribed and sworn to before me on the jj} fey-ofi 2020.

‘fotaryPublic- ------irn m
' CORINE CASAS

Notary ID #10410405 i. 
wJALy My Commission Expires | 

January 5, 2024

fc
I
< i:



CAUSE NO. 2014 CR 5303-W1

EX PARTE § IN THE DISTRICT COURT
§

PAUL SALAZAR § 144th DISTRICT COURT
§
§ BEXAR COUNTY, TEXAS

AFFIDAVIT IN RESPONSE TO POST CONVICTION WRIT

State of Texas §

County of Bexar §

COMES NOW, Oscar L. Cantu, Jr. affiant in this Post Conviction Writ Affidavit and 

would, upon his oath, testify as follows:

“I have read the Application for Post Conviction Writ and would testify as follows: 

Upon my review of the testimony in this case, in particular the statements made by and in 

outcry form from the complainant-victim, I found no basis to believe the allegation raised by 

the Defendant, on post conviction appeal, that any “double jeopardy” issue arose during the 

course of the trial or the appeal.

Rather, it would appear from the face of the complaint that the Defendant refuses to 

accept the 4th Court of Appeal’s explanation that there is sufficient basis in the record 

(testimony and evidence submitted) for a jury to conclude that an offense happened on more 

than one single occasion. That is the sole issue raised in this writ and it is legally and factually 

incorrect.

The record reflects that the victim used the plural form of wording to express how 

many time(s) she was violated in some fashion by the Defendant. Under the current law in this 

state the Fourth Court of Appeals has upheld this standard as sufficient in an evidentiary 

challenge. There is no double jeopardy issued raised, only a difference of opinion on factual 
sufficiency.”

AVVocVi -wryV jSL



FURTHER AFFIANT SAYETHMDT

inj

SWORN TO AND SUBSCRIBED before me on this, the 28th day of April, 2020, 
by Oscar Luis Cantu, Jr.

__________________________ .1'

1 MtREYA M. estrada [Notary Public in and forthe State
1 ?.?•'' Notary Public, State of Texas g
| Comm. Expires 12-16-2021 Pf Texas
fj Notary ID 7223319 f
W-vnfWlBawis;

/

Prepared by:
OSCAR L. CANTU, JR. 
Attorney at Law 
1004 S. St. Mary’s 
San Antonio, Texas 78205 
Telephone 210-846-0356 
Telecopier 210-941-0811 
Email: R30scar@,aol.com

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of this affidavit has been served upon all parties 
required addressed to the following on this, the 28th day of April, 2020:
Ed Shaughnessy via email to shaughnessv727@gmail.com and Sam Dooley TDCJ 1075237, Hughes 
Unit, Rt. 2, Box 4400, Gatesvilie, TX 76597. s/

_ls! by Oscar Caifft 
Oscar L. Cantu, Jr.

is

mailto:shaughnessv727@gmail.com
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MEMORANDUM OPINION

No. 04-16-00743-CR

Paul SALAZAR, 
Appellant

v.

The STATE of Texas, 
Appellee

From the 144th Judicial District Court, Bexar County, Texas 
Trial Court No. 2014CR5303 

Honorable Lorina I. Rummel, Judge Presiding

Sandee Bryan Marion, Chief JusticeOpinion by:

Sandee Bryan Marion, Chief Justice 
Karen Angelini, Justice 
Patricia O. Alvarez, Justice

Sitting:

Delivered and Filed: October 11, 2017

AFFIRM

Appellant, Paul Salazar, was indicted on two counts, which alleged he: (1) committed two 

or more acts of sexual abuse against a child during a period that was thirty days or more in duration,

from on or about October 1,2011 through September 12,2013; and (2) exposed part of his genitals,

with the intent to arouse or gratify the sexual desire of any person and knowing the complainant 

child was present on or about September 12, 2013. A jury found appellant guilty on both counts. 

The jury assessed punishment under count one at thirty-five years’ confinement and under count
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two at twenty years’ confinement, plus a $10,000 fine. In two issues on appeal, appellant 

challenges the sufficiency of the evidence regarding the dates alleged in both counts. We affirm.

BACKGROUND

Appellant and Leslie had two children together—a daughter, D.S. who is the complainant 

here, and a son, J.S. D.S. was bom on February 20, 2005.1 Although appellant and Leslie ended 

their relationship in either 2011 or 2012, appellant saw his children at least three times a week. 

Leslie testified appellant lived at three locations—on Catlin Street, on Cincinnati Street, and on

West Fall—during the period of 2011 to 2013.

On the evening of Sunday, September 15, 2013, Leslie was at a laundromat with her two 

children. D.S. was eight years old and in the third grade. At some point, D.S. told Leslie, “My 

daddy molested me.” When Leslie asked D.S. when the last time this happened, D.S. responded, 

“It was Thursday,” which was September 12, 2013. Leslie said that on September 12, appellant

stayed with D.S. and J.S. at her home while she was away.

After the September 15 outcry, Leslie and her children drove to the home of Leslie’s 

mother, where D.S. told her maternal grandmother what she told Leslie. Leslie, her mother, and 

D.S. then drove to appellant’s mother’s house, where D.S. repeated what happened. Leslie, her 

mother, and D.S. returned home and called the police. According to Leslie, D.S. told the police 

officer, “That [appellant] had molested her and the last time was on Thursday when [J.S.] was 

upstairs and [appellant] and [D.S.] were downstairs.” Leslie testified D.S. said the first time “it 

happened to her” was when D.S. was in the first grade, and she stayed home because she was sick. 

Leslie testified she had asked appellant to stay with D.S. on this day at Leslie’s apartment. 

According to Leslie, D.S. said appellant “took her up to [Leslie’s] bed and touched her private

Trial commenced on October 10, 2016 at which time D.S. was eleven years old and in the sixth grade.

-2-
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[under her clothes],” but he “did not insert anything into her vagina.” At the time, the family 

lived in an apartment on Riverside. D.S. also told the officer about another incident when appellant 

put his penis in her mouth. Leslie later brought D.S. to a doctor for a physical examination and to

areas

ChildSafe for a forensic interview.

Leslie clarified the first abuse would have occurred in 2011, when D.S. was in the first

grade, and about five or six years old. Leslie said she was not aware of any sexual abuse until the 

2013 outcry. However, prior to the outcry she noticed a change in D.S.’s behavior between the 

first and third grade. She said D.S. was at first “a typical princess girl,” who dressed up as favorite 

storybook princesses. However, starting in first grade, she played with dolls less, began 

roughhousing with boys, said she wanted to be a boy, decided she wanted to cut her hair short, and 

was seen once by her grandmother urinating while standing up.

Tina Castillo, the San Antonio Police Officer dispatched on Leslie’s call to the police, 

described D.S. as shy, scared, and hunched over looking at the floor. She said she was not told 

about any “sexual contact” occurring on Thursday, and she only knew of a “kiss” occurring on

Thursday.

Caroline Briones, who was a Bexar County Community Resources forensic interviewer in 

2013, interviewed D.S. at ChildSafe on October 11,2013. Briones said D.S. could state generally 

what happened, but had a difficult time stating specifically what happened. Briones testified D.S.

specific about what happened the first time, but was not specific about the other times. Instead, 

when D.S. talked about the other incidents, she said, “that would happen. Those things would 

happen when I was in first and second grade and the summer. And she also said [one time on] a

was

weekend.”

D.S. told Briones the first incident of abuse happened when D.S. was home from school 

sick, and her father stayed with her. According to what D.S. told Briones, appellant laid D.S. on

-3 -
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her mother’s bed, removed her pajama pants and underwear, removed his pajama pants and 

underwear, and then laid with the front of his body to the back of her body. D.S. said appellant 

put his “private against her butt,” “she could feel him rubbing there,” and he “was getting closer 

to her trying to put it in.” Appellant then turned D.S. around “putting it in the front private.” 

Appellant also made D.S. kiss him using their tongues.

D.S. also told Briones that appellant pushed her head down under the covers and put her 

mouth on his penis. D.S. said another time appellant made her hand go up and down on his penis. 

D.S. said these incidents all occurred when she was six and seven years old, while she was in the

first and second grades, and in the summer between those years. D.S. told Briones nothing 

happened when she was eight years old and in the third grade. However, Briones clarified D.S. 

would have been eight years old for part of the second grade.

Dr. Nancy Kellogg preformed the medical exam on D.S. on October 28,2013. Dr. Kellogg 

testified D.S. said she was six years old the first time anything happened and she was eight years 

old and in the third grade the last time anything happened. D.S. told Dr. Kellogg, “My dad would 

sometimes take care of me when I was sick. He kinda molested me.” When asked to clarify

“molest,” D.S. said, “He touched me where he’s not supposed to with his hand, mostly the lower 

area,” and she gestured to her buttocks and her genital area. D.S. also told Dr. Kellogg that 

appellant touched her with his front private, “sometimes in my front private and mostly the back 

private,” he put her hand on his private, and he made her put her mouth on his private.

D.S. testified the first incident happened when she was at home with her father because she 

was sick. She was asleep in her bedroom when her father picked her up and carried her to her 

mother’s bedroom and laid her on the bed. Appellant removed her pants and underwear and 

removed his underwear. As they both lay under the covers, appellant made her kiss him. When 

she turned around, appellant “put his private into [her] behind . . . where [she] go[es] to the

-4-
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restroom.” She turned back again to face appellant, and he “put his private into [her] front part,”

which she said was where she urinates when she goes to the bathroom. Appellant laid on his back

and made her hand go up and down on his penis. He also put her mouth on his penis.

D.S. said there were other times when appellant put his “private part” in her “private part,” 

or put her mouth on his “private part.” Sometimes this would happen at Leslie’s home on Riverside 

and sometimes at appellant’s residence. D.S. stated no abuse happened when she was eight years

old, but she could not remember how old she was when she was in the third grade.

STANDARD OF REVIEW

When an appellant challenges the sufficiency of the evidence supporting the jury’s verdict, 

we review all the evidence in the light most favorable to the verdict to determine whether, based

on the evidence and the reasonable inferences therefrom, any rational trier of fact could have found

the essential elements of the offense beyond a reasonable doubt. Jackson v. Virginia, 443 U.S.

307, 319 (1979); Isassi v. State, 330 S.W.3d 633, 638 (Tex. Crim. App. 2010). The jury is the sole

judge of credibility and the weight attached to the testimony of the witnesses. Merritt v. State, 368 

S.W.3d 516, 525 (Tex. Crim. App. 2012). When the record supports conflicting inferences, we 

presume the jury resolved the conflicts in favor of the verdict, and we defer to that determination.

Id. at 525-26.

COUNT TWO: INDECENCY BY EXPOSURE

As applicable here, the elements of indecency with a child by exposure are: (1) the 

defendant; (2) with a child less than seventeen years of age; (3) with intent to arouse or gratify the

sexual desire of any person; (4) exposed his genitals; (5) knowing a child was present. See Tex.

Penal Code Ann. §21.11 (a)(2)(A) (West 2011). Appellant’s first issue challenges the sufficiency

of the evidence on count two, which alleged that, “on or about the 12th day of September, 2013,

in Bexar County, Texas, [appellant] did with the intent to arouse or gratify the sexual desire of any

-5 -
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person, expose part of his genitals, knowing that [the complainant], a female child, was present.” 

Appellant argues count two is date specific and there is no evidence to support the jury’s finding 

that he exposed himself on September 12, 2013.

D.S. made her outcry about the September 12, 2013 “Thursday” incident when she was 

eight years old and in the third grade. However, neither Leslie nor D.S. testified to specifically 

what happened on or about September 12, 2013. Courts recognize the difficulty children often 

have in remembering specific dates or ages, and that they frequently relate the time of the 

occurrence of an event to other significant dates or events, such as holidays, or seasons, or the 

grade they are in at school at the time of the event, as D.S. did here. See, e.g., Michell v. State, 381 

S.W.3d 554, 561 (Tex. App.—Eastland 2012, no pet.) (child complainant could not provide 

specific dates of sexual abuse, but could provide details of where the abuse took place, the grade 

she was in, and the season of the year); see also, e.g., Smith v. State, 340 S.W.3d 41, 48 (Tex. 

App.—Houston [1st Dist.] 2011, no pet.) (child complainant related time of abuse to when her 

mother was pregnant with twins and when the twins were two weeks old).

Also, the State is not required to allege a specific date in an indictment. Sledge v. State, 

953 S.W.2d 253, 255 (Tex. Crim. App. 1997). An indictment is sufficient if, among other things, 

the alleged date is “anterior to the presentment of the indictment, and not so remote that the 

prosecution of the offense is barred by limitation.” Tex. Code Crim. Proc. Ann. art. 21.02(6) 

(West 2009). Thus, the “on or about” language of an indictment allows the State to prove a date 

other than the one alleged in the indictment as long as the date is before the presentment of the 

indictment and within the statutory limitation period. Sledge, 953 S.W.2d at 256. Therefore, here, 

the State could prove appellant exposed himself knowing D.S. was in the room on a date other 

than September 12, 2013 as long as the date was before September 12, 2013. There is no statute

-6-
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of limitations for continuous sexual abuse of a child or indecency with a child. Tex. Code Crim.

Proc. Ann. art. 12.01(1)(D), (E) (West Supp. 2016).

The jury heard testimony that the abuse occurred at Leslie’s home and the two locations 

where appellant lived between 2011 and 2013, when D.S. would have been seven to eight years 

old and in the second or third grade. Although D.S. said no abuse occurred when she was eight 

years old, she told Dr. Kellogg she was eight years old and in the third grade “the last time.” We 

presume the jury resolved any conflicts in favor of the verdict, and we defer to that determination. 

We conclude the jury could have determined, beyond a reasonable doubt, the last incident of abuse

occurred on or before September 12, 2013.

CONTINUOUS SEXUAL ABUSE

The offense of continuous sexual abuse of a child has five elements: (1) a person (2) who

is seventeen or older (3) commits a series of two or more acts of sexual abuse (4) during a period

of thirty or more days in duration, and (5) each time the victim is younger than fourteen. Tex.

Penal Code Ann. § 21.02(b) (West Supp. 2016). The State alleged six acts of sexual abuse

against D.S. Three acts alleged appellant penetrated D.S.’s mouth, sexual organ, and anus with 

appellant’s sexual organ. Three acts alleged sexual contact: appellant touched D.S.’s genitals, v 

appellant caused D.S. to touch part of his genitals, and appellant touched D.S.’s anus. The State 

alleged the acts occurred in a period of thirty days or more occurring between October 1,2011 and 

September 12, 2013. Although the State alleged six acts of sexual abuse against D.S., the State 

was not required to prove all of the acts of sexual abuse charged in the indictment. Instead, the 

State was required to show, at a minimum, only that appellant committed two of the alleged acts 

of sexual abuse against D.S. during a period of at least thirty days in duration. See id. § 21.02(b)(1).

In his second issue, appellant’s complaint focuses on whether the State proved sexual 

assault happened at least twice during a period more than thirty days apart. According to appellant,

-7-
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the six instances of sexual abuse are attributable to the “first time” or one single day in Leslie’s

home. Appellant contends there is no evidence these events occurred anywhere else with any 

specificity to establish the “more than thirty day” period.

The Texas Legislature “created the offense of continuous sexual abuse of a child in 

response to a need to address sexual assaults against young children who are normally unable to 

identify the exact dates of the offenses when there are ongoing acts of sexual abuse.” Baez v. State,

486 S.W.3d 592, 595 (Tex. App.—San Antonio 2015, pet. ref d) (quoting Michell, 381 S.W.3d at

561). Although the exact dates of the abuse do not need to be proven, “[t]he jury must agree 

unanimously that the defendant, during a period that is 30 or more days in duration, committed 

two or more acts of sexual abuse.” Tex. Penal Code § 21.02(d). Also, the jury is not required to

unanimously agree on which specific acts of sexual abuse defendant committed or the exact date

on which those acts were committed. Baez, 486 S.W.3d at 595.

The jury heard testimony that the abuse started in 2011 at Leslie’s apartment when D.S. 

was in the first grade and either five or six years old, and occurred again at the two locations where 

appellant lived between 2011 and 2013, when D.S. would have been seven to eight years old and 

in the second or third grade. Although D.S. said no abuse occurred when she was eight years old, 

she told Dr. Kellogg she was eight years old and in the third grade “the last time.” Although D.S. 

provided details about the first incident, when she was in the first grade, D.S. could not provide 

details about the later other incidents. However, D.S. referred to “other incidents” during the time

period when she was in the first and second grade, the summer, and a weekend, and occurring at 

her mother’s apartment and one or both of appellant’s residences.

Because the jury heard testimony that the abuse happened more than one time and at more 

than one location, we conclude a rational trier of fact could have found appellant committed two

or more acts of sexual abuse over a span of thirty or more days. Therefore, the evidence is legally

-8-
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sufficient to establish that element of the offense. See Williams v. State, 305 S.W.3d 886, 890

(Tex. App.—Texarkana 2010, no pet.) (J.A. said the acts occurred “more than twice,” but was 

unable to speak to the span of time over which these abuses occurred; J.A.’s mother said she asked 

J.A., “How many times did he do that to you?” and J.A. replied, “Just about every time that I went 

out there to stay with grandmother.” The mother testified that, as part of her normal habit or 

routine, whenever she went to work early in the morning, J.A. went to stay with her grandparents, 

and the mother regularly worked these early morning shifts during the five-month period alleged

in the indictment.).

CONCLUSION

We overrule appellant’s issues on appeal and affirm the trial court’s judgment.

Sandee Bryan Marion, Chief Justice

Do not publish

\
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APPENDIX E

TEXAS COURT OF CRIMINAL APPEALS 
SUMMARY DENIAL of

i

Motion to Address Procedural Due Process Concerns Common in PRO SE Cases

(from mandamus case)

No. UR-90,899-01
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EXTEND EDSTATUTORY PROVISIONS

Art. 11.05, Texas Code Criminal Procedure

Rule 73, Texas Rules of Appelate Procedure
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