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ORDER DENYING CERTIFICATE OF APPEALABILITY’

Before HOLMES, BACHARACH and, MORITZ, Circuit Judges.

A federal prisoner, Mr. Frederico Ramsey, has filed a request for a certificate of
appealability (“COA”) to challenge the district court’s denial of his 28 U.S.C. § 2255
motion to vacate his drug convictions and sentence.! Exercising jurisdiction under 28

- US.C. § 1291, we deny Mr. Ramsey’s request for a COA and dismiss this matter.

*

This order is not binding precedent, except under the doctrines of law
of the case, res judicata, and collateral estoppel. It may be cited, however, for its
persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.

! Because Mr. Ramsey appears pro se, we afford his filings a liberal
construction, but we do not serve as his advocate." See, e.g., Garza v. Davis, 596 F.3d

1198, 1201 n.2 (10th Cir. 2010); Ford v. Pryor, 552 F.3d 1174, 1178 (10th Cir. 2008).



I
Mr.-i{amsey was convicted in 2010 of four charges related to the possession and
distribution of heroin, including a conspiracy charge where a drug-death resulted. In July
© 2011, he was sentenced to 292 months® imprisonment. Mr. Ramsey appealed from his
convictions, and, in 2013, we affirmed both his convictions and sentence.
On December 4, 2014, Mr. Ramsey filed a pro se motion, pursuant to 28 U.S.C.
§ 2255, to vacate his sentence, based on twenty-two claims that his court-appointed
attorney was ineffective both before and during his trial and sentencing. In a September
16, 2015 order, the district court denied nearly all of Mr. Ramsey’s claims, but took three
under advisement. Eventually, in November 2019, the district court denied the three
remaining claims. The court also declined to issue a COA. This appeal followed.
II
To appeal the denial of relief under § 2255, a prisoner must receive a COA. See
28 U.S.C. § 2253(c)(1)(B) (“Unless a circuit jﬁsticé or judge issues a certificate of
appealability, an appeal may not be taken to the court of appeals from . . . the final order
in a proceeding under section 2255).”); see also Gonzalez v. Thaler, 565 U.S. 134, 142
(2012) (noting the ““clear’ jurisdictional language. ...1n § 2253(c)(1)”). “We may grant a
COA only if the petitioner makes a ‘substantial showing of the denial of a constitutional

right.”” Milton v. Miller, 812 F.3d 1252, 1263 (10th Cir. 2016) (quoting 28 U.S.C.

§ 2253(c)(2)). Under this standard, Mr. Ramsey must show “that reasonable jurists could



debate whether . . . the petition should have been resolved in a different manner or that
the issues presented were ‘édequate to deserve encouragement to proceed further.” Slack
v. McDaniel, 529 U.S. 473, 484 (2000) (quoting Barefoot v. Estelle, 463 US 880, 893
n.4 (1983)). |

I

Mr. Ramsey’s request for a COA rests on two claims that his court-appointed
attorney was ineffective. | |

First, Mr. Ramsey alleges that his counsel was ineffective for failing to raise a
particular argument at trial and on appeal. Specifically, Mr. Ramsey contends that under
21 US.C. § 841(b)(1)(C), a penalty enhancement provision, fhe government had the
burden to show that his distribution of drugs was the “but-for” cause of the victim’s
death. See Aplt.’s Br. at 6 9. The Supreme Court later he~1d as much in Burrage v.
United States, 134 .S. Ct. 881 (2014), -a ruling that came nearly four years after Mr.
Ramsey’s con\;iction.

Second, Mr. Ramsey alleges that his counsel was inéffective for failing “to apprise
him of the option and benefits of entering an open plea to be entitled to a three (3) level
vreduction.” Aplt.’s Opening Br. at 11. Accordiné to Mr. Ramsey, if his éounsel had
informed him of this option, he would have received a sentence of 210 months instead of
the 292-month sentence that he ultimately received.

v



We decline to grant Mr. Ramsey a COA on these two grounds. Both suffer from
the same defect: Mr. Ramsey never raised them before the district court in the § 2255
proceedings below.

_“We have long applied the rule that we do not consider issues not raised in the
district court.” Owens v. Trammell, 792 F.3d 1234, 1246 (10th Cir. 2015). Thus, if an |
© “argument was not raised in [an éppellant’s] habeas petition, it is waived on appeal.” Id ;
see also Harmon v. Sharp, 936 F.3d 1044, 1085 (10th Cir. 2019) (Holmes, J., concurring)
(“{T]n the AEDPA context, our precedent usually has treated arguments that petitioners
have not advanced before the district court as waived viz., not subject to review at all.”).
This waiver principle holds true even if, as here, a prisoner generally alleges ineffective
assistance of counsel in the district court and on appeal yet includes new particular
claims of ineffective assistance of counsel for the first time on appeal. See Milton v.
Miller, 812 F.3d 1252, 1264 (10th Cir. 2016) (“Althoﬁgh this claim [in the defendant’s
COA request on appeal] and the Original Claim [in the original § 2255 petition] both
allege ineffective assistance of counsel, they are separate claims. [Defendant] canhot
allege an ineffective-assistance claim and then usher in aﬂything fitting under that broad
category as the same claim. Counsel can perform ineffectively in myriad ways.”).

Mr. Ramsey’s initial § 2255 motion raised tWenW—Mo claims of ineffective
assistance of counsel. Mr. Ramsey even later supplemented his initial motion with

several additional claims. Yet, he never raised the precise two claims presented in his



COA request. In light of our “general rule against considering issues for the first time on
appeal,” even in the habeas context, we will not consider these two new claims now as
grounds for a COA. United States v. Viera, 674 F.3d 1214, 1220 (10th Cir. 2012).
\%
We therefore DENY Mr. Ramsey’s request for a COA and DISMISS this matter.

J

ENTERED FOR THE COURT

Jerome A. Holmes
Circuit Judge
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UNITE7_STATES'DISTRICT COURT ,f
FOR ‘THE DISTRICT OF KANSAS"

Frederlco Ramsey, - o N ~ Case No.: 09-CR-20046-04-CM
,-Petltloner,-- . ' 3 o o '

v,
;’Unlted States of Amerlca,'
'wRespondent ) _ _ . '
" PETITION TO AMEND RAMSEY ) § 2255 PETITION
~ PERSUANT TO THE FEDERAL RULE OF CIVIL
PROCEDURE 15(C)(1)(B), AND 15(D), AND
* PETITION TO RECONSIDER ITS PREVIOUS

ADENIAL OF HIS BURRAGE V. UNITED STATES,
134 S Ct 881 187 L E. D2d 715 (2014)

Pet1t10ner Federlco Ramsey moves the Honorable court for leave to .

ﬁlamend his § 2255 petltlon pursuant to the Federal Rules of Civil Procedure

t-:(Fed R. C1v P. ) 15(0)(1)(5) 15(d)- and to reconsider its-previous denial

~of his Burrage V. Un1ted States, 134 S Ct.u881 187 L Ed.2d 715 (2014)
fto‘amend -and clarlfy prev1ously ralsed clalms it hls . 2255 petltlon,
'Lprev1ous motlon to- amend and the fact that Burrage announces a new sub-
stantive rule of law appllcable to.cases on initial collateral review.
7Good cause eXlStS to grant this petltlon :

. 1. On December 2 2014 Ramsey flled hlS flrst motlon to amend based

-UOn clarlfylng and ampllfy1ng to-. 1nclude appellate counsel .S 1neffect1veness

“LJHe stated that "He was. denled effectlve a531stance of appellate counsel

.”:when hlS attorney falled to raise all the clalms presented in his § 2255
"on_dlrect appeal Hereby fully 1ncorporated to thlS add1t10na1 theory/clalm
n., 2 on February 13 2015 Ramsey flled h1s motlon to add a’ new clalm
n;?based on Burrage v. Unlted States, 134 S. Ct 881 187 L Ed.2d 715 (2014)
,ihPet1t1oner p051t the flawed Jury 1nstructlon hére in this case is itself



~a stand aloﬁé.gfound to vacaﬁé thé éénfenéé éﬁdjdr coffect sentence because
the enhanced term imposed under U.S.S.G. §2D1.1A2 is premised upon a pre-
ponderance of evidence absent a specific jury finding beyond a reasonable
doubt in light of Burrage. ' _

3. On July, 2015 in Rémée;'svrépiy tb”the'governméhti; opﬁosition
he raised the fact that Burrage should apply retroactive to his case....

4. Under Fede.Civ.P. 15(@) contemplates supplemental pleadings "settin
out any transactién, occurrance, or event that happen after the date of
the pleadingto be supplemehted.ﬁ (emphasis 'added).

| - " MEMORANDUM OF LAW

The Court may exercise discretion to permit the argument as "relating
back" to the original motion pursuant to Fed.R.Civ.P. 15(c)(1)(B). See
United States v. Espinoza-Saenz, 235 F.3d 501, 505 (10th Cir. 2000)
(explaining Rule 15(c) as it applies to uﬁtimely-pfopdsed amendment to
§ 2255 motions). A Court has discretion to permit an untimely amendment
to a § 2255 where thé proposed amendmeﬁt,(l) clarifies or amplifies a
claim or theory in tﬁe original motion by way of addtional facts; and
.(2> dqes not seekvto add a ﬁew claim orvinsertvévnew theory. into the
case. Id.

The Court must liberally construe Ramsey's pleadings. Mcbride v.

Deer, 240 F.3d 1287,'1289 (10th Cir. 2001).

Ramsey will demonstrate that both trial and appellate'coun§els fendered
inéffectiveness, and demonstrate that his Bufrage éiaim relates back to
claims 1, 13, 14, A, E, i, and ii, and that Burrage is retroactive.

Rémsey'will‘QUQte_th? rele?ant{language that will demonstrate that
he raised a Burrage:claim.. o

Claim:1. "That rather than conduct  a reasonable investigation into
the actual causes of overdose injuries and death of each

2



- alleged victims ... trial counsel merely chose to only enter
into "stipulation" with counsel for the government based upon.
which relieved the prosecutria of her burden of proof...."

Document 784, at 7

Claim: 13. "That trial counsel's pretrial performance was constitu-
tionally deficient in that counsel failed to reasonably
contest the '"cause of death" of the alleged victims that
purportedly died from overdosing on heroin."

Document 784, at 10.

Claim: A. "that counsel's trial performance was constitutionally
- deficient in that he failed to call upon or subpoena a
. medical examiner who could have testified to the victims'
usage of other illicit-drugs along with prescription and
non-presecription pharmaentical narcotics. Prejudice is
demonstrated in that the actual causes of the alleged
victims' death was solely presented by the prosecution
without any objections or presentations of any evidentiary
facts to the contrary from trial counsel. Thus, the fact
finders had only one version of the evidence and the ad-
versarial system was not put to a true test by counsel...."

Document 784, at 11.

Prejudice is demonstrated in that all of the above-named
government witnesses were permitted to give one-sided
~ testimonial evidence regarding the alleged causes of each
of the decendents' deaths and or believed causes of their
own injuries from herion overdoses. Significantly, the
above..named doctors or physicians gave expert opinion that
- were uncotected with respect to the alleged causes of the
- decendents' death. Nonetheless, each and every alleged
victims were also using and had used other drugs, e.g.,
pharmacutical drugs. Therefore, each victims' injuries
and or death may have resulted from multi-drug toxicity
or poly-drug toxicity. Counsel's pretrial "stipulation'
as to the cause of death amounted to an unauthorized and
unapproved concession of guilt."

Document 784, at 11.

"In support of this constitutional violation or meritorious

- allegation-movant states that ocycodone, tetrahydrocannabinol
and other pharmacentical drug were found in the system of
some of the decendents. These facts were revealed during

- hospital emergency room care visits, and during autospsy
procedures." ' :

' vDocumentV784, at 12.



"‘ClaimrfE,

"That counsel's trial ‘performance was constitutionally
. deficient’in-that his complete.failure to challenge the

. drug evidence before and during trial. Which prevented

o (and still prevern ts) movant. from "proving: that: an y of
: the-drug substance allegedly. purchased from.one of the’

'"7”VéllegéﬂCCOfCODspifaférS;Weie“fhé“ﬁﬁtifof3céﬁ$é of the

- chﬁmentf7$4; étbiﬁ;

. Claim: i:

1"

alleged Vi¢tims'deéthé or1seriouS(bodily»injuries via

overdose solely on each of their use of heroin." Further-

more, counsel's pretrial and trial "stipulation[s]" clearly

shows that he neglected to contest the drug evidence through-
(1)

out. the critical pretrial stage and at trial....

wf;'at'Séntehcing'ﬁéjanéfagainfneglécted-to challenge

- the actual causes of thé alleged victims' deaths. Prejudice

is shown in that counsel knew or should have known that

failure to object to, or otherwise challenge the purported
-causes of death of the alleged victims' would be considered

by  the court as an enhancemernt in increasing the sentenencing

. range imposed on this case." .

- 'Document 784, at 13. ..

Claim:

ii.

"... his unprofessional omissions in failing to conduct

- & reasonable pretrail investigation and afterwards

challenge the actual cause of the alleged victims' demise

deprived movant Ramsey of both substance and procedural

rights. ... Such negligence allowed the movant to receive

- improper enhancements .under the sentencing Guidelines and

cev. 21°U08.C. § 841(b)(1)(C) for heroin being ‘the but-for
cause of each victims deaths despite:the: fact that the
victims were multiple drug users and abusers. And there-
fore, .may have overdosé as a result of their use of multiple
drugs (also known as poly-drug toxicity and or multi-drug
 toxicity) '."' L . :

Document 784, at 13;

~ QUESTION PRESENTED UNDER RULE 15(c):. - . -

Hl;gWhéthef*Ehe Supreme Court's recent decision in Buffage v. United

.,;Stétes,~134_S.Ct.:881,.187 L.Ed.2d 715 (2014), interpreting statutory

language'Cohééfiﬁg?é'éeﬁtéﬁcing enhancement, requires ‘that the court set

' aSide'RamseyPSWCOnviction'and/or'senten¢é;on his conviction, and 2.

‘53Whéfher Ramsey's t;iél,and appeilétehcdunséls5weré'iheffedtiVe.7

- “THE BURRAGE DECISION.

_".'Iﬁ?Jéhaury 27; 2Q14, @he.Sppreme.Court issued Burrage v. United States,

4;45



- 13& S'ct ‘88 187 L. Ed 2d 715 (2014) In that case Marcus Burrage was.
charged w1th v1olat1ng § 841(3)(1) for dlstrlbutlng her01n to Joshua Banka
_hwho later d1ed The government alleged that Burrage was subJect to the

enhanced penalty because Banka s death "resulted from" the heroin use.

-vfiBurrage 134 S Ct at 885 Two medlcal experts testlfled regardlng the

.cause of Banka s death Id The flrst testlfled that multlple drugs were-
present at the tlme of death and that only the heroin was above the thera-
pentic range, but he was not sure "whether Banka s would have l1ved had

he not taken ‘the- her01n MoId. The expert oplned that the combined drugs

':;caused ‘resplratory and/or central nervnous system depre351on,' and the

' heroln was a: contr1but1ng factor" to Banka s death. Id. The second
Texpert also Lestlfled that the heroin played a "contributing role," but
.:could not say whether Banka would have 11ved had he not taken the heroin.

”fld. at 886 The Jury was 1nstructed that the government only ‘had to prove

".'that the her01n was’ a contrlbutlng cause of death Id, Burrage'was'

L conv1cted and received the enhanced penalty Id.

The Elghth C1rcu1t afflrmed Unlted States v. Burrage, 687 F.3d 1015
(8th Cir. 2012) The Supreme Court reJected the Elghth C1rcu1t s contribut-
vlng cause standard by statlng The language Congress enacted requlres
. death tO'Jresult'from use of the unlawfully dlstrlbuted drug, not from
Ta comblnatlon of factors to which drug use merely contributed."” Burrage,

134 S.Ct. at 891 Instead the Court held "at least where use of the

'iv,drug dlstrlbuted by the defendant 1s‘ not an 1ndependently suff1c1ent

- cause of the v1ct1m s death or. serlous bodlly 1nJury, ‘a defendant cannot

.Jbe llable under the penalty enhancement provision of 21 U.S.C. § 841(b)-
| 7(1)(C) ‘unless such use is a but- for cause of the death." Id at 892.

Ramsey s conv1ct10n on the enhanced charge, count-1 must be set



side in light of Burrage becausevthe court did not instruct on "but-for"
causation.

When e'Supreme Court deciSiOnv"reeelts"in é new rule, thet rule
applies to all criminal cases still pend1ng on dlrect review. As to
convictions that are already final, however, the rule applies only in
limited circumstances." Schriro v. Summerlin, 542 U.S. 348, 351, 124
S.Ct. 2519, 159 L.Ed. 2d 442 (2004)(01tat10n om1tted) While substantive
rules generally apply retroactively, new procedural rules do not. See
id. at 2522-23. Burrage announce a new substantive rule of law applicable
to cases on initial collateral review.

TRIAL AND APPELLATE COUNSELS. INEFFECTIVENESS

Ramsey s trial and appellate counsels cause any procedural default
of this claim. A meritorous claim of ineffective assistance of counsel
constitutes cause and prejudice for purposes of summounting the procedural
bar. United States'v.-Horey, 333 F.3d 1185, 1187 (10th Cir. 2003).
successful cléihfof ineffective assistance of counsel must meet the two
- prong test set fofthjin Strickland v. wéshiﬁgton,-aes U.S. 688, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984). First, a defendant must show that his counsel's
performance was deficient in that it "fell below an objective standard of
reasonableness." Id. at 688. Second, a defendant must show that counsel's
deficient performance{actually prejudice his defense. Id. at 687. That |
is, that "there ie a reasonable possibility that, but for counsel's
professionalferror, the result of the proceeding would have been different."
Strickland, 466 U.S. at 694.

Ramsey's trial counsel was ineffective for falllng to ralse the "but-
for" causation argument at pretrial and trlal and appellate counsel also

failed to raise the "but-for causation argument on direct appeal because




vgfthere‘was a: clrcult spllt on th flssuevdurlng?pretrtal 'trlal. and appeal
Jland the Tenth C1rcu1t was s1lent At the time of tr1a1 there was a split
amoug the c1rcu1t as the governments burden of proof to establlsh that
‘the v1ct1m s death or serlous 1nJury result from" the defendant s

E dlstrlbutu1on of drugs Appellate counsel falled to ralsed thls clalm

'f_on appeal even thus there was a spllt among the c1rcu1t See United States

Harfleld 591 F 3d 945 948 (7th C1r 2010)(The-statutory term "result
from requ1red the government to prove the "death'or.injury would not have
.joccurred had the drugs not been 1ngested 'but for (had it not been. for)

ithe 1ngest10n, no 1nJury ) Un1ted States V. Rodr1guez, 279 F 3d 947,

J7'951 (11th C1r 2002)(same) Unlted States v.'Pacheco, 489 F.3d 40, 46-47

"(lst;»Cir. 2007)("the government was not required to show that [the drug]

was either the sole or the’ dlrect cause of [the v1ct1m s] 1nJurlous, ‘it

: .had to show only that there was a but for caUSal connectlon between [the

'drug] and those 1n3ur1es ); Unlted States V. Mart1nez 588 F.3d 301,

'TLS318 197 (6th Clr' 2009)( prox1mate ‘cause is the appropriate standard to

apply in determlnlng whether a health care: fraud violation 'result in
"vdeath ") Unlted States v CarbaJel 290;F.3d 2]7,;284.(5th Cir. 2002)

'(strlct_llablllty;‘no prOoof of proximate'causatiOn'or reasonable fore-

”ffjseéabilty) Unlted States v. Martlnez, 412 F.3d 859, 862 (8th Cir. 2005)

'("results from requ1rement is met by a contrlbutlng cause. ")
~In Un1ted States v. Dupree, 108 Fed App X 602 WL 1941305 (10th
lCirf 2004), the Tenth C1rcu1t held that counsel was 1neffect1ve for o
o falllng to. ralse an issue when there was a: c1rcu1t Spllt and the Tenth
§C1rcu1t had not yet ruled on: the 1ssue Therefore, in light of the circuit
spllt at the t1me of pretr1al tr1al and appeal it is at least arguable

:V_that both trlal and appellate counsels were obllgated to ralse thlS issue.



Ramsey must show that both tr1al and appellate counsels deficient
'performance actually preJudlced hls defense Strlckland 466 U S at'687

JfThat 1s Ramsey must show a reasonable probablllty that“fbut for counsels

r{f:;unreasonable [fallure to ralsefthls 1ssue atatrlal 'preserved it for
-l.further appellate rev1ew] .and appellate counsel fallure to file a merit
"?brlef he would have prevalled on appeal " Smlth v. Robb1ns, 528 U.s. 259
7j286 120.5.cCt. '746; 764 145 L.Ed12d 756 (2000)

Ramsey have establlshed preJudlce because regardless of the outcome

Nf:fat trlal and at the Tenth C1rcu1t on h1s dlrect appeal he would have

f‘fultlmately Prevalled on his-appeal at. the" Supreme Court had he raised the

Mbut- for 1ssue Burrage holds that'"the language Congress enacted requires

'fffdeath to -result from use of the unlawfully dlstrlbuted drug, not from a

”h"comblnatlon of factors to whlch drug use merely contr1buted "‘Id at 891.

"At least where use .of drug dlstrlbuted by the defendant is not an inde-
v:pendently sufflclent cause of the v1ct1m s death or serlous bodlly injury,
;'a defendant cannot be llable under the panalty enhancement prov181on of

21" U S C § 841(b)(1)(C) unless such use 1s but for cause of the death."

_f-Id 892;

Thls ev1dent is. not suff1c1ent to support the "but-for" causation.

Burrage 134 S Ct at 891 It render Ramsey~s sentence unlawful and un-

i:f“constltutlonal 'g?ff”

q'-”} Numerlous D1str1ct courts and Courts of appeals had held that Burrage
‘ilS retroactlve, and some cases the government has conceded its retroactive.

:'See Unlted States V. Schnelder, 112 F. Supp 3d 1197 1207 (D. kan. 2015)

‘1'f("The government concedes, and the court agrees, that Burrage announces

'f[]a new substantlve rule of 1aw appllcable to caseson 1n1t1al collateral

rev1ew ") aff no' 15- 2347 2016 u.s. App Lex1s 19932 2016 WL 6543342
"l(lOth Clr Nov{a4,.2016); Gaylord‘v.»United:States? 829-F;3d 500, 505



: ce381on before several other courts whlch have accepted ‘the concession.

'"‘was 1nconsequent1al for other reasons), Vacated -on other grounds, no.

v ;;_15 1994, 2016 u.s. App Lex1s 15626 2016 WL 4468077 (7th Cir. Aug. 24,

(7th Cir. 2016)(Burrage narrowed the scope of the "death result" enahnce-
ment and is thus substantlve and’ applles retroactlve"), Krleger v. United

'-f;States, 842 F.3d- 490 (7th Clr 2016)(same) The government has made con-

,See Ragland v. Un1ted States, 784 F 3d 1213 1214 (8th C1r 2015)("The

?‘government conceded Burrage applles retroactlvely") see also, Weldon

;tv.eUnlted States, noj 14 0691 DRH 2015 U S. DlSt Lex1s 50959, 2015 WL
1806253,’at *3. (S D. If].l.T Apr. 17, 2015)(the government conceded that

, Burrage is substantlve in nature and 1s retroactlve, but argued that it

'_”2016), Un1ted States V. Snlder, no. 3 07 CR- 124 SI, 2016 U.S. Dist. Lexis
49420 2016 WL 1453878, at *10 (D Or. Apr 13 2016)(accepting govern-
-ment concess1on that Burrage standard applles) Santlllana v.,Upton, 2017 -
U, S App 747 (Sth Clr Jan 11 2017)(F1fth C1rcu1t held Burrage applies
..retroactlvely,'and reverse and remand Sectlon 2241 petition).

R The dlstr1ct court rullng on this claim utilized dec1s1ons of numerous

,dlstr1ct courts to denled relelf that have 1ssued op1n1ons holdlng that’
ftBurrage does ‘not apply retroactlvely although none with any 51gn1f1cant
| analy31s‘Stewart V. Unlted States no. 15-CV-73-JBS, 89 F.Supp.3d 993,
7vj2015'u-s Dlst Lex1s 13762, 2015 WL 477226, at *2 (E.D. Wis. Fed. 5, 2015);
| Unlted States V. Bourller, No 3 14CV609 2014 U.S. Dist. Lexis 166432,
2014 WL 6750674 at. “2 (. N. D Fla Decr 1 2014), Alverez v.-Hastlngs

| r_N cv214 070, 2014 U.S. Dist. Lexis 124420, 2014 WL 4385703, at 1

_g(s D. Ga. Sep. 5, 2014); De_La Cruz v. Quintana,eNo. 14-28-KKC, 2014
- U.S. 'Dist Lex1s 60526 2014 WL 1883707, at *6 (E;D; Ky. May 1, 2014);
lTaylor v. Cross; No. 14-CV-304, 2014 U.S. Dist. Lexis 39858, 2014 WL



1256371, at *3 (S.D. Ill. Mar. 26, 2014); Powell v. United States, No.
3:09-CV-2141, 2014 U.S. Dist. Lexis 144289, 2014 WL 509272, at *2 (D.
Conn. Oct. 10, 2014)); see also, Minaya v. United Statgs,vél.F.Supp.3d
343, 345 (S.D. N.Y. 2014). | | o |

The previous cited precedents has concluded that Burrage is retro-
active and should reconsider its previous ruling, and should follow suit.
Furthermore, Ramsey's Rule 15(c) arguments relates back to his initial
claims cited above. h |

Ramséy faised.iﬁ claim:.2; "the fact that ... Also such active pre-
trial performance would have gotten counsel to actively and sincerely
seek a pretrial reésohabie plea bargain of his client Ramsey's behalf.
Whereby Ramsey may have chosen to avoid going to trial to be subjected
to such harsh punishment...." Document 784, at 8.

A. FORMER PRETRIAL COUNSEL RENDERED CONSTITUTIONALLY
INEFFECTIVE ASSISTANCE OF COUNSEL DURING PRETRIAL
STAGES BY FAILING TO APPRISE RAMSEY OF HIS RIGHT
TO ENTER AN OPEN PLEA OF GUILTY TO QUALIFY FOR A
THREE (3) LEVEL REDUCTION, IN VIOLATION OF HIS _.
SIXTH AMENDMENT RIGHT. i -

During prétfial Attorney Kenton M. Hall provided éonstitutionally
ineffectiveness by failing to apprise Ramsey of the option and benefits
of entrying ah open plea.

Hall rendered'coﬁstitutionally inefféctiveness because he neglected
‘to apprise Ramsey about the possibility of eﬁtrjing an open plea in a
timely manner, which would have resulted in a sentence of 210 months--~
~ this calculation is based on the lower end sentence imposed. Ramsey
afrives.at'the;2105262 months by departing three (3) levels for acceptance
of responsibilify from'the total offeﬁse léyél of 40, criminal history
catégofy 1 calculation. Hall's failﬁreuto-apﬁfisé~Ramsey'of the favorable

plea option caused him prejudice and ultimately, receiving a 292-month

10



sentence, instead-of a'210-month.seﬁtence{RamseY{s 3-level reduction

would had reéulted'iﬁ a-guidélines rangelbf 210-262 months; Hall neglected
to advised him of this more favorable plea option of entrying an open -plea
whereby he would be eligible for a 210-262 month sentence, and a sentence of
210 months.

Hall neglected to apprise Ramsey of ﬁhis option. Ramsey'has sufficiently
demonstrated that Hall deprived him of an opportﬁnity.to make a reasonable
informed decision_of whether to enter an open plea, instead of proceeding
to a trial.

A éiaim-of%ineffec£ivé assistance of counsel in negotiating and
advising a defendant to plead guiltyvis“pfdperly raised in é collateral
proceeding. See United States v. Ibarra-Coronel, 517 F.3d 1218, 1222
(10th Cir. 2008)(citing United States v. Galloway, 56 F.3d 1239, 1242
(10th Cir. 1995)). United States v. Gutierrez-Vasquez, 373 F. App'x 860,
862-63 (10th Cir. 2010).

Hall provided ineffectiveness by neglecting to apprise kamsey of the
favorable option and benefits of timely entrying an open guilty plea.
-The~different in sentencing would have been sustaintion--210 month sentence
for exémple-fRéméey was prejudiced, because "any amount of actual jail
time has SiXth Ameﬁdméht Significané:"'élover'v. United States, 531 U.S.
198, 203, 121 S.Ct. 696, 148 L.Ed.2d 604 (2001). As a result Ramsey has
satisfied the requirement that he show a reasonable probability that his
: senﬁence would have been shorter had he plead to an open plea.

In supporf of this claim Ramséy-cités td‘United‘Statéé v. Booth,

432 F.3d 542, 547-49 (3d Cir. 2005)(counsel failure to inform the
defendant about the option of entrying an open plea resulted in the

defendant's ignorance of an unilateral action he could have taking
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(entrying~an open guilty pleaj, whichnwouldehavegreéultedhintaisigniflcanr.y
reduction at sentencing) | o 2 | '- e

Clearly, Hall "commltted serious errors in llght of prevalllng profes;
slonal norms’ 'such that hls legal representatlon fell below an objectlveih”
standard. of reasonableness and there is- 'a. reasonable probablllty that
but for his unprofessional errors, the result of the proceedlng would
have been different.'! Grant v. Tremmell 727 F.3d 1006 1017 (10th C1r
2013)(1nternal quotat1on marks omltted)(quotlng chkerly V. Workman, 580
F.3d 1171 1176 (10th C1r' 2009)),Vcert.,den1ed 134 sS. Ct 2731 189 L. Ed.
2d 771 (2014). | |

Hall neglected to provide RamseyNWith the necessary?informatlon.releVant
to entrylng an open plea needed to make an 1nformed and 1nte111gent dec131or'
rwhether to pursue an open plea 1n tlmely resolv1ng hls case, preJudlced
. _ : : .

Consideration of thevundlsputed factual facts supports a flndlng that
Ramsey was preJudlced by Hall's omitted adv1ce on, enterylng an open plea
“option. Thls favorable plea optlon that was not utlllzed would have prov1de<f
an avenue in avo1d1ng an- 1ncrease sentence Ramsey would have been Lnﬁa

position to av01d any 1ncrease 1mprlsonment and an opportunlty for the

court to sentence h1m accordlngly, had he been represented effectlvely
by competent counsel Thus it 1s reasonably probable that Ramsey would
have ended up w1th ‘a sentence less severe than the 292 months ultlmately
1mposed ThlS om1581on 51gn1f1cantly undermlned Ramsey s ablllty to make
a knowingly dec1s1on on the: best - resolutlon of hls case. o |

The facts presented demonstrated both that Hall s performance‘was' B
-constltutlonally deflclent and that that performance preJudlced Ramsey.

'Ramsey is. entltled to a resentence of 210 months sentence, or alternatlvely



a prompt ev1dent1ary hearlng should be convened
R CONCLUSION

Wherefore,lfor the aforesald reasons, Ramsey respectfully.avers that
the Honorable Court revisit its prev1ous rullng based on Burrage not belngw
applicable retroactlvely, and grant h1s amended clalms pursuant to Fed R- -f
Civ.P. 15(c) and 15(d) or alternatlvely convene a prompt ev1dent1ary )
'hearlng to fully develop any factual amb1gu1ty of the current record

I Frederico Ramsy declare under the.penalty of-perjury that the
aforesaid undisputeddfactual facts are oCCurrate and_correct:to the
best of my personal knowledge and'recoliections pursuant ‘to 28 U.é,C.
§ 1746, “ ;"ﬁ‘ L L
B CERTIFICATE OF SERVICE B |

I hereby certlfy that on this 15 day of March, 2Q1f; a copy'ofdthe .
foregoing petition was furnlshed upon° AUSA Sheri Catania, 500 State
Avenuex Su1te 360 Kansas C1ty,le 66101 by prov1d1ng 1t to prlson
officials for malllng utlllzlng the legal ma11 system, flrst class U S..
mail postage prepaid. | | |

‘.Respectfully submltted

ﬁ%kawcx>7%a»%se>{

Frederlco Ramsey e
USMCFP- Sprlngfleld .
~ Reg. No.: 12070- 031
‘P.O. Box 4000 R
Sprlngfleld Mo 65801
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, )
Plaintiff, ; '
V. ; Case No. 09-20046-04
FREDRICO RAMSEY, ;
Defendant. ;
)

MEMORANDUM AND ORDER

This matter is before the.court on defendant Fredrico Ramsey’s Motion Under 28 U.S.C.
§ 2255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody (Doc. 784) and
defendant’s Motion to Appoint Counsel (Doc. 817). Defendant claims that his attorney provided
ineffective assistance of counsel before trial, during trial, and at sentencing.

I. FACTUAL BACKGROUND -

Defendant was charged with conspiracy to distribute and possess with the intent to distribute
100 grams or more of heroin wifh death and serious .bodily injury resulting (Count 1); two related
counts of distributing heroin (Counts 2 and 8); and one related count of possession of heroin with the
intent to distribute (Count 9). (Doc. 285.) From November 22, 2010, to December 16, 2010, the court
held a trial, and the jury found defendant guilty on all counts. On July 20, 2011, the court sentenced
defendant to 292 months’ imprisonment on Count 1 and 240 months’ imprisonment on Counts 7, 8,

and 9—all to run concurrently.
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Defendant timely filed a Notice of Appeal. (Doc. 601.) On appeal, defendant argued the
district court erred in denying his Ml challenge and refusing to sever his trial from his
codefendant, Verdale Handy. Defendant also argued the evidence was insufficient to sustain the
conspiracy conviction and one of the convictions for possession with intent to distribute heroin. On
April 17, 2013, the Tenth Circuit denied defendant’s appeal on the Batson challenge and affirmed
defendant’s convictions and sentence. (Doc. 767.)

On October 3, 2014, defendant filed a Motion for Reduction of Sentence. (Doc. 780.) On
November 3, 2014, the defendant filed a Motion for Order for Discovery. (Doc. 781.) The court
denied both motions. (Doc. 783.) The court now considers defendant’s pro se motion to vacate, set
aside or correct his sentence under 28 U.S.C. §2255.2

Il. LEGAL STANDARDS

Defendant argues that his counsel provided ineffective assistance during the pretrial phase, at
trial, and at sentencing. The court applies the standard identified in Strickland v. Washington, 466 U.S.
668 (1984), when determining whether a habeas petitioner’s counsel provided ineffective assistance.
See Romano v. Gibson, 278 F.3d 1145, 1151 (10th Cir. 2002) (applying Strickland). Under Strickland,
a petitioner bears the burden of satisfying a two-pronged test in order to prevail. First, he must show
that his attorney’s “performance was deficient” and “fell below an objective standard of
reasonableness.” Strickland, 466 U.S. at 687-88. The court affords considerable deference to an
attorney’s strategic decisions and will “indulge in a strong presumption” that counsel’s performance
was not deficient. Welch v. Workman, 639 F.3d 980, 1010 (10th Cir. 2011) (quoting Strickland, 466

U.S. at 689). Counsel’s performance is deficient if it falls “below an objective standard of

! Batson v. Kentucky, 476 U.S. 79 (1986).

2 The court is mindful of defendant’s pro se status and liberally construes his pleadings. United States v. Pinson, 584 F.3d
972, 975 (10th Cir. 2009) (“Finally, because Pinson appears pro se, we must construe his arguments liberally; this rule of
liberal construction stops, however, at the point at which we begin to serve as his advocate.”).

2-
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reasonableness . . . [based on] prevailing professional norms.” Strickland, 466 U.S. at 688. To prove
ineffective assistance of counsel, the petitioner must show “that counsel did not exercise the skill,
judgment and diligence of a reasonably competent defense attorney,” United States v. Voigt, 877 F.2d
1465, 1468 (10th Cir. 1989), and that counsel’s decisions were “completely unreasonable, not merely
wrong,” Boyd v. Ward, 179 F.3d 904, 914 (10th Cir. 1999) (citing Hoxsie v. Kerby, 108 F.3d 1239,
1246 (10th Cir. 1997)). The reasonableness standard is purposefully and necessarily broad, for “[n]o
particular set of detailed rules” would encompass all possible scenarios that an attorney might face. |
Bobby v. Van Hook, 558 U.S. 4, 7 (2009).

Under the second prong of Strickland, a habeas petitioner must demonstrate prejudice, which
requires a showing that there is “a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Id. at 694. “A reasonable probability is a
probability sufficient to undermine confidence in the outcome.” Id. But, despite the existence of two
prongs, “there is no reason for a court deciding an ineffective assistance claim to . . . address both
components of the inquiry if the [petitioner] makes an insufficient showing on one. . .. Ifit is easier to
dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice . . . that course should
be followed.” Id. at 697.

III. ANALYSIS

Defendant claims twenty-two grounds of ineffective assistance and categorizes the grounds as:
during the pretrial phase (Grounds 1-14); at trial (Grounds A-E); and at sentencing (Grounds I-1II).
Several of the grounds defendant argues overlap, and some are in the wrong category. Nevertheless,
the court will address each ground, although not necessarily in the order presented in defendaﬁt’s brief.

A. Pretrial Investigation
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Defendant argues that his attorney failed to sufficiently investigate and challenge the
government’s case. Attorneys have a duty to make reasonable investigations on behalf of their clients.
Kimmelman v. Morrison, 477 U.S. 365, 384 (1986). However, attorneys are not required to investigate
every fact and potential legal theory, as long as the decision not to investigate is reasonable.
Strickland, 466 U.S. at 691. Thus, “a particular decision not to investigate must be directly assessed
for reasonableness in all the circumstances, applying a heavy measure of deference to counsel’s
judgments.” Id.

Because no two cases are alike, and because “[e]ven the best criminal defense attorneys would
not defend a particular client in the same way,” tactical decisions based on sufficient investigation are
“virtually unchallengeable.” Id. at 689-90. Furthermore, “[w]hen counsel focuses on some issues to
the exclusion of others, there is a strong presumption that he did so for tactical reasons rather than
through sheer neglect.”. Yarborough v. Gentry, 540 U.S. 1, 8 (2003). Attorneys are not expected to
prepare for every remote possibility. Harrington v. Richter, 562 U.S. 86, 110 (2011). Lastly, the
Tenth Circuit has stated that, even if the client and attorney disagree on the correct trial strategy, the
“[d]isagreement over trial strategy is generally not a basis for inéffective assistance of counsel.”
United States v. Ambort, 282 F. App’x 714, 717 (10th Cir. 2008). Here, the court starts with the
presumption that defendant’s attorney was not constitutionally ineffective.

1. Victims’ Causes of Death (Grounds 1, 13, and 14)

In Ground 1, defendant claims his counsel was ineffective by failing to investigate other
possible causes of each alleged victims’ overdose injuries and deaths. In Grounds 13 and 14,
defendant claims counsel’slpretrial perfibrmanc.e: was éonstitutionally deficient in that counsel failed to
reasonably cori‘test the victims’ causes of death and that defense counsel should have had an

independent autopsy conducted on each and every victim. (Doc. 784 at 4-5.) According to the sworn




Case 2:09-cr-20046-CM Document 819 Filed 09/16/15 Page 5 of 15

affidavit of defendant’s attorney, Kenton Hall, defense counsel considered that potential evidence and
determined that he had no good faith basis to challenge the victims’ causes of death. (Doc. 810-1 at 5.)
Defense counsel stated that he “reviewed the discovery concerning the overdose deaths as well as the
relative purity of the heroin that was distributed during the conspiracy, and confirmed that heroin at the
60% purity level or greater would likely result in death or serious bodily injury.” (I/d.) Rather than
waste resources on a losing battle, defendant’s attorney focused on proving his client was not part of
the conspiracy. (/d. at2 and 5.) The choice to focus on defendant’s innocence—instead of the
victims’ causes of death—is a tactical decision, and this court cannot say the choice was unreasonable
or deficient based on the circumstances and evidence.

2. Pretrial Interviews (Grounds 2 and 6)

Defendant argues that his counsel should have interviewed every cooperating witness.
Defendant’s counsel states that he did not conduct personal interviews of every witness, but he did
review the reports of the interviews, as well as the proffer statements. (Doc. 810-1 at 2.) Counsel also
reviewed the reports and other evidence, which tended to corroborate the substance of the interviews of
the cooperating witnesses. (/d.)

_Defendant has failed to show that he was prejudiced by his attorney’sr decision to not personally
interview every witness. To be prejudiced, defendant must establish that there is a reasonable
probability that the case would have turned out differently had his attorney interviewed every witness.
First, as the government points out, defendant’s counsel would have had to obtain permission from the
cooperators’ attorneys, which likely would not have been granted. Second, defendant has failed to
satisfy his burden of proof because additional interviews would not have changed the witnesses’
incriminating testimony—these witnesses testified against defendant, and he has not suggested that

interviewing these witnesses would have changed what they said at trial.
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Defendant specifically claims his counsel was ineffective by not conducting a pretrial interview
of co-defendant Henry Nelson, despite the fact Mr. Nelson had a notarized affidavit proclaiming
defendant’s innocence. This claim fails under Strickland because defendant does not explain how a
pretrial interview of Mr. Nelson would have changed the outcome of the trial. Mr. Nelson was cross-
examined, and the notarized affidavit was admitted into evidence, along with other inconsistent
statements the defense addressed during trial. Defense counsel’s affidavit states that he had access to
Mr. Nelson’s prior statements, both written and recorded, and therefore did not need_to interview Mr.
Nelson. (/d. at 3.) Defendant fails to explain how conducting an in-person interview would have
impacted the trial or defendant’s decision to enter into a plea, nor is there any credible evidence before
the court tending to show the outcome would have been different.

B.  Assistance in Preparing a Defense

Defendant makes a number of ineffective assistance claims related to defense counsel’s
preparations before trial.

1. Preparing a Defense (Ground 10)

Defendant argues that his attorney “neglected to prepare any defense strategy whatsoever.”
(Doc. 784 at 4.) Defense counsel points out that the defense strategy he used was to show that
defendant was not a member of the alleged conspiracy. Indeed, defense counsel used this strategy as a
defense at trial, which contradicts defendant’s assertion that his attorney neglected to prepare any
defense strategy.

2. Potential Alibi (Ground 7)

Defendant claims that his attorney “neglected and refused” to investigate his alibi defense on

the day the heroin was distributed at 5915 Cernech. (Doc. 784 at 3.) Defendant claims the alibi

witness, Antonio Ramsey, “had timely informed counsel of [defendant’s] whereabouts™ on the day of
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the heroin sale in question, but that defense counsel did not investigate the alibi defense or subpoena
the alibi witness. (Doc. 784 at 3.) However, defense counsel swears in his affidavit that neither the
defendant, nor the alleged alibi witness, contacted him regarding the alibi witness and defense.
Additionally, the affidavit states, “[t]he only time Antonio Ramsey was mentioned by petitioner was to
advise counsel that Antonio Ramsey dropped off petitioner at Henry Nelson’s house so that Henry
Nelson could give petitioner a ride on the day petitioner was alleged to have sold heroin from the
location of 5915 Cernich.” (Doc. 810-1 at 3.) As such, defendant’s sworn statements contradict his
attorney’s sworn statements.

If defense counsel failed to investigate an alibi witness who contacted him directly or who was
otherwise made known to him, then defense counsel’s legal assistance could be considered ineffective.
Moreover, if Antonio Ramsey in fact would have testified that defendant could not have sold heroin on
the day the heroin was distributed at 5915 Cernech, then the result of the trial may have been different.
Defendant is entitled to a hearing on the issue of 1) whether Antonio Ramsey contacted defense
counsel about a possible alibi and 2) whether Antonio Ramsey would have provided favorable
testimony about the defendant’s whereabouts.

3. Withholding Discovery (Grounds-8 and 9)- . :.».

In Ground 8, defendant claims his attorney “purposely withheld all of the discovery mallterials
from the petitioner throughout the entirety of the proceedings held on this case beginning durir;g the
pretrial stage and lasted throughout trial and sentencing.” (Doc. 784 at 4.) Defendant also claims in
Ground 9 that his attorney failed to go over the discovery materials with him during the critical pretrial
stage. Defendant’s attorney maintains these claims are false. Defense counsel states that he reviewed
all discovery materials and met with the defendant in person on multiple occasions, and he reviewed

discovery with the defendant as it was made available by the government. (Doc. 810-1 at 4.) Given

\D
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that the court already is granting a hearing on the alibi-witness issue, the court will also allow evidence
on the issue of whether defense counsel timely shared discovery with defendant before trial.

C. Assistance at Trial

1. Pole-Camera Footage (Ground 3)

Defendant next argues that his attorney did not adequately challenge the government’s
evidence. Again, the court gives great deference to the attorney’s trial strategy. Strickland, 466 U.S.
at 691. Attorneys are not expected to challenge evidence if the objection is meritles_s.' See United
States v. Cronic, 466 U.S. 648, 657 n.19 (1984). Subjecting a jury to the “useless charade” of raising
meritless objections can actually work against the client’s interests and make the attorney appear
obstructionist. Id.

The government introduced as evidence video footage taken from a pole-camera showing
defendant participating in drug transactions. Defendant argues his attorney should have challenged the
government’s introduction of these videos into evidence. However, defendant’s attorney believed he
had “no good faith basis, such as an alibi witness, upon which to challenge the evidence.” (Doc. 810-1
at 2.) Ifthe evidence at the hearing shows that Antonio Ramsey contacted defense counsel as a
potential alibi witness, and if thaf alibi places defendant somewhere else at the time the pole-camera
videos were taken, then the court will revisit whether defense counsel’s decision to not challenge this
evidence was objectively reasonable.

Absent proof that Antonio Ramsey contacted defense counsel as a potential alibi witness and
that Antonio Ramsey would have provided an alibi, the court sees no legitimate basis upon which
defendant’s attorney should have moved for exclusion of the pole-camera video. The video was
obtained from lawfully-mounted recording devices. And while defendant claims he is not the subject

in the video, he made that claim at trial. Deputy Justin Branner, who worked as an undercover officer
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in the case, testified that defendant was in fact the individual who sold him drugs on two separate
occasions. Additionally, Deputy Branner recalled defendant counting the money during the controlled
buys in a particular way.

The court finds that defense counsel was objectively reasonable in not challenging the video,
but the court may modify this finding if defendant proves that Antonio Ramsey contacted defense
counsel as a witness who could have provided an alibi for the time-frame the videos were taken.

2. Voice Recordings (Ground 4) and Expert Analysis (Ground 5)

Defendant argues that his attorney should have objected to the voice recordings and compared
those recordings to voice exemplars (Ground 4), and that defense counsel should have had the pole-
camera footage and voice recordings analyzed by experts (Ground 5). In his affidavit, defense counsel
states that there was no good faith basis upon which to object to the voice recordings, as the
government laid the proper foundation prior to seeking admission of the evidence. (/d) Defense
counsel also did not feel he had a “good faith basis upon which to request funding and permission of
the Court for such purpose. A request for funding of expert consultation in his area would have been
purely speculative in that other evidence, such as testimony of cooperating witnesses and police
officers, tended to corroborate the pole-cam and tape-recordeci voice evidence.” (Id. at 3.)

The court believes that defense counsel’s rational for not objecting to the properly-admitted
voice recordings, and his reason for not requesting expert analysis, are objectively reasonable
decisions. Defendant may not like the fact that the jury heard voice recordings and watched video
footage of the drug deals, but as the ultimate finders of fact, the jury gets to decide whether it was
defendant, or someone else, on the voice recordings and in the video footage. Here, the jury believed it

was defendant. Defendant has failed to show why objecting to the video footage and voice recordings




Case 2:09-cr-20046-CM Document 819 Filed 09/16/15 Page 10 of 15

would have been anything more than a useless charade. In fact, raising these meritless objections
could have been more damaging to defendant’s case tﬁan helpful.
3. Crack Cocaine References (Ground 11)

Defendant claims he was prejudiced because defense counsel did not file a motion in limine to
“keep out any and all reference to ‘crack cocaine.’” (Doé. 784 at 4.) At trial, there was testimony by
witnesses about controlled purchases of crack cocaine from members of defendant’s heroin-selling
conspiracy. However, defendant was not indicted for any crack cocaine offenses, so a motion in
limine seeking to preclude mention of the controlled crack cocaine purchases from his co-conspirators
would have had no mgrit. Defendant has failed to show that he suffered prejudice as a result of his
attorney not filing a limine motion seeking to exclude all references to the term “crack cocaine” at trial.

4. Batson Challenge (Ground 12) |

Defendant claims his attorney’s legal assistance wés ineffective because he failed to object to
the racial composition of the jury under Batson v. Kentucky, 476 U.S. 79 (1986). The record,
however, shows that defense counsel joined in the Batson challenge made by co-defendant Verdale
Handy’s attorney. 3 (Doc. 658 at 192.) The court denied the Batson challenge, and the Tenth Circuit
affirmed that ruling. See United States v. Ramsey, 510 F. App’x 731, 735 (10th Cir.) cert. denied, 134
S. Ct. 714 (2013).

To the extent defendant is claiming his attorney failed to challenge any other pe'rﬂémptory
strikes, defense counsel states that additional objections would have been groundless and in béd faith.
The court agrees. Defendant’s claim that his attorney was constitutionally ineffective by failing to
raise a Batson challenge fails. |

S. Victims’ Causes of Death (Grounds A and E)

* The Batson challenge was raised because the prosecution used a peremptory strike to dismiss an African-American juror.

-10-
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Defendant claims his attorney was ineffective during trial because he did not subpoena a
medical examiner (Ground A) or challenge the drug evidence of the victims’ causes of death (Ground
E).*

The Tenth Circuit has said that “the speculative witness is often a two-edged sword. For as
easily as one can speculate about favorable testimony, one can also speculate about unfavorable
testimony.” Boyle v. McKune, 544 F.3d 1132, 1138 (10th Cir. 2008). Defendants must provide
specifics about the content of an expert witness’s testimony. See Cummings v. Sirmons, 506 F.3d
1211, 1233 (10th Cir. 2007). Although hypothetical testimony might appear helpful, the prosecution’s
subsequent cross-examination could make calling the witness more damaging than beneficial. Boyle,
544 F.3d at 1139. “This is why the decision of which witnesses to call is quintessentially a matter of
strategy for the trial attorney.” Id.

Defense counsel declares that he is unaware of any expert witness who could have given such
medical testimony, and defendant offers no specifics about who the attorney should have called.
Furthermore, there is nothing in the record to suggest this testimony would have been favorable to
defendant, much less could have changed the trial’s outcome—additional medical testimony could just
as easily be incriminating as exculpatory. This is a classic example of a speculative witness, and the
court has no basis to assume that expert testimony would favor defendant or that it would have
changed the jury’s verdict.

Furthermore, even if defense counsel was aware of a medical expert who could give testimony
about the victims’ past drug use, choosing not to call that witness or otherwise disputing that drug
evidence was still sound strategy. Defense counsel’s strategy focused on showing defendant was not

part of the conspiracy and, therefore, could not be responsible for any deaths or injury resulting from

* These claims relate to defendant’s claims in Grounds 1, 13 and 14 at the pretrial stage.
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the overdoses. (Doc. 810-1 at 5.) Testimony from medical examiners would likely contribute nothing
to that defense strategy.
6. Additional Alleged Trial Errors (Grounds B, C, and D)

In Ground B, defendant claims that because his attorney did not call any witnesses for his
defense, including an alibi witness, his counsel was ineffective. In Ground C, defendant claims that
his attorney’s lack of preparation prevented his attorney from “adequately presenting a proper defense
and from effectively cross-examining government witnesses, Bradley Scott Dawdy, Braden Bandel,
Daniel Flores, Carine Stone, and government medical examiner witnesses, Dr. John Bradley, Dr.
Christopher Long, and Dr. Erik Krag Mitchell.” (Doc. 784 at 5.) In Ground D, defendant claims that
his attorney was ineffective by not conducting pretrial interviews of “persons included but may not be
limited to Bradley Scott Dawdy, Braden Bandel, Daniel Flores, Carine Stone, Rachel Teasly, Detective
Justin Branner, Henry Nelson, Clifton Milton, Ferdinand Handy and Susan Sergheyev.” (Id. at6.)

Defendant fails to identify any witness (but for Antonio Ramsey) who should have been called
on his behalf, nor does defendant detail the subject of any such witness testimony. Defendant lists
witnesses he believes should have been interviewed before trial by his attorney, but defendant makes
no detailed assertions as to how not interviewing these witnesses prejudiced him, and the court already
found that the decision to not interview these witnesses was reasonable given the discovery defense
counsel had reviewed.

Regarding defense counsel’s failure to call Antonio Ramsey, the court has granted defendant an
evidentiary hearing. Accordingly, in this limited regard, the court grants defendant an evidentiary
hearing on Ground B to determine whether defense counsel was ineffective by failing to call Antonio

Ramsey as an alibi witness.

-12-
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Regarding defense counsel’s cross examination of government witnesses, defendant’s claims of
error involve the overdose victims’ causes of death. The court has found that defense counsel’s
decision to pursue an innocence defense was reasonable. Accordingly, to the extent defense counsel
did not conduct cross examinations regarding the victim’s drug overdoses, the court finds this decision
to be reasonable.

C.  Assistance at Sentencing

1. Victims’ Causes of Death (Grounds I and II)

In Ground I, defendant claims that counsel’s performance was constitutionally deficient
because he failed to challenge the cause of the victims’ deaths. In Ground II, defendant claims that
counsel was ineffective for failing to conduct an investigation into the cause of death of the victims.
These are essentially the same claims defendant alleged in Grounds 1, 13, and 14 (pretrial stage) and
Grounds A and E (trial stage). As already discussed, defendant fails to meet the prongs of Strickland
on the issue of refuting the victims’ causes of death.

2. Conflict of Interest (Ground III)

Defendant claims defense counsel’s performance caused “a conflict of interest against the
movant throughout the sentencing phase of this case because of counsel’s lack of sincere advocacy and
lack of thoroughness in his preparations for trial prevented him from even attempting to contest either
the drug evidence and or the alleged victims’ purported causes of death.” (Doc. 784 at 12.) Defendant
claims that because of this conflict of interest, he received sentencing enhancements that did not apply
to him. (Doc. 784 at 7.) Defendant does not specifically state what sentencing enhancements were
applied to him as a direct result of the alleged “conflict of interest,” and the court does not believe that
defense counsel’s choice of defense—defendant’s innocence—created any sort of conflict of interest at

sentencing.

-13-
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3. Burrage v. United States

In his reply brief, defendant states that “Burrage should apply retroactively to his case on
collateral review.” (Doc. 812 at 1.) In Burrage, the Supreme Court held that a defendant cannot be
liable for the death-results enhancement provision unless the use of the drug supplied was a but-for
cause of the death. Burrage v. United States, 134 S. Ct. 881, 892 (2014).

Courts have decided that Burrage did not announce a new rule of constitutional law and that,
even if it had, the Supreme Court did not make Burrage retroactively applicable. Stewart v. United
States, No. 15-CV-73-JPS, 2015 WL 477226, at *2 (E.D. Wis. Feb. 5, 2015); United States v. Bourlier,
No. 3:14cv609, 2014 WL 6750674, at *2 (N.D. Fla. Dec. 1, 2014); Alvarez v. Hastings, No. CV214-
070, 2014 WL 4385703, at *1 (S.D. Ga. Sep. 5, 2014); De La Cruz v. Quintana, No. 14-28-KKC, 2014
WL 1883707, at *6 (E.D. Ky. May 1, 2014); Taylor v. Cross, No. 14-CV-304, 2014 WL 1256371, at
*3 (S.D. 1Il. Mar. 26, 2014); Powell v. United States, No. 3:09-CV-2141, 2014 WL 5092762, at *2 (D.
Conn. Oct. 10, 2014)); see also Minaya v. United States, 41 F. Supp. 3d 343, 345 (S.D.N.Y. 2014).
The court finds Burrage is inapplicable to defendant’s case.

D. Request for Counsel

Finally, defendant requests that he be appointed counsel to assist him with this habeas
proceeding. The court believes that the interests of justice favor appointing an attorney for the purpose
representing defendant at the evidentiary hearing. The court will therefore appoint counsel for
defendant and set a hearing to receive evidence on the following, limited issues:

1. Whether defense counsel was contacted by Antonio Ramsey or was otherwise informed
that Antonio Ramsey could have provided an alibi for the drug transactions that

occurred at 5915 Cernech (Grounds 7 and B).
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2. Whether Antonio Ramsey would have provided testimony at trial that defendant could
not have sold heroin on the day the heroin was distributed at 5915 Cernech.
3. Whether defense counsel timely shared discovery with defendant (Grounds 8 and 9).

The parties should be prepared to address and present evidence on both prongs of the
Strickland test.

ITIS THEREFORE ORDERED that defendant’s Motion Under 28 U.S.C. § 2255 to Vacate,
Set Aside, or Correct a Sentence by a Person in Federal Custody (Doc. 784) is denied in part and taken
under advisement in part.

IT IS FURTHER ORDERED that defendant’s Motion to Appoint Counsel (Doc. 817) is
granted. The court will appoint counsel for defendant and set a hearing on defendant’s claims of
ineffective assistance of counsel, as set forth in this order.

Dated this 16th day of September, 2015, at Kansas City, Kansas.

s/ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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