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Mr. Henry L; Rudolph 
3020 Homestead 
Cheyenne, WY 82001
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V 17-4168, Rudolph v. Hanson, et al
Dist/Ag docket: 2:14-CV-00883-CW

RE:

Dear Appellant:

Enclosed is a copy of the order and judgment issued today in this matter. The court has 
entered judgment on the docket pursuant to Fed. R. App. P. Rule 36.

Please contact this office if you have questions.

/-Sincerely,

Elisabeth A. Slitimaker 
; Clerk of the Court'"'

C. Michael Judd 
J. Clifford Petersen 
Ruby S. Redshaw 
John A. Snow 
Peggy E. Stone 
MarkD. Tolman 
Valerie M. Wilde

cc:

EAS/sls
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FILED
UNITED STATES COURT OF appeals "1 STa':,;„CC,'rrc,,i,fAPP"'

FOR THE TENTH CIRCUIT September 12,2018

Elisabeth A. Shumaker 
Clerk of Court

HENRY LEE RUDOLPH,. 

Plaintiff - Appellant,

v.

HANSON; KAREN STAM-

goSdm^F^ ™RDS
SIBBETT; KEItT^MITWjkse

Defendants-Appellees.

No. 17-4168
(D.C. No. 2:14-CV-00883 

(D. Utah) -CW)

ORDER AND JUDGMENT* 

Before BRISCOE, HARTZ, and BACHARACH,
Circuit Judges.

Plaintiff Henry Rudolph appeais Ron, the dismissal by the United States 

District Court for the District of Utah of his sui
suit under 42 U.S.C. § 1983 alleging

unanhnousbTt^oral^rgumeiitwouW^^ P— ^annined

appeal. See Fed. R. App P. 34(a)(2) 10t°h Ci?R34 uof V* det!™.ination of this

MS.ST f°r to -S^enS ftCR0ltS.Pa„d ‘
ordered

. \
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violations of his rights under the First, Fi 

Amendments. Exercising jurisdiction 

Plaintiff’s claims ari 

burglary and violation of a protective 

was eventually convicted in 1996.

Fifth, Sixth, Eighth, Thirteenth, 

under 28 U.S.C. § 1291,
and Fourteenth

we affirm.

conviction for aggravatedarise out of his prosecution and

order. His first trial was in August 1994, and he

He unsuccessfully pursued postconvicti
ion relief in

sed by this court in 2009. He was 

and Paroie in 2014. This suit

state and federal court, with his last claim dismis

paroled by the Utah Board of Pardons
was filed on

December 2, 2014.

The district court dismissed defendant Timothy H 

judges are entitled to absolute judicial i 

Supreme Court ofNM, 520 F.3d 1183,

Karen Stam

when representing clients.

dismissed defendants Charles Behrens, Barb 

Goodman

anson on the ground that

immunity. See Stein v. Disciplinary Bd. of

1195 (10th Cir. 2008). It dismissed defendant

on the ground that public defenders do not
act under color of state law

See Polk County v. Dodson, 454 U.S.
312,325 (1981). It

ara Byrne, and Catherine Bernards
the ground that prosecutors enjoy absolute p 

Mfer v. Pachtman, 424 U.S. 409,424 (1976). It dismissed th

on
rosecutorial immunity. See

e claims against

on the ground that

of limitations. See Fratus

against Michael

r, because they were 

entitled to absolute immunity for their actions as members of the Utah Board of

witness Alex Huggard based on his testimony at Plaintiffs trials 

the claims were barred by Utah’s four-year residual statute 

v. Deland, 49 F.3d 673, 675 (10th Cir. 1995). It dismissed the claims

Sibbett, Keith Hamilton, Jesse Gallegos, and Curtis Game

2
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Pardons and Parole. See Knoll v. Web 

dismissed defendant Erin Rilcy, who ^ ^ ^ ^ 

postconviction actions,

See Robinson v. Volksw

^,838F.2d450,45l(10thCi,1 nd.t

’s attorney in Plaintiffs '
on the ground that she enjoyed absolute i

immunity for heractions.
«gem,erkAG, 940 F.2d 1369, 1373 (10th Cir. 1991)(noting absolute immunity has been extended t

O government lawyers acting as
advocates im civil proceedings); Ellibee

Fox, 244 Fed. Appx. 839, 844 (10th Cir.
2007) (rejeeting e,aim ,ha. government attorney “is not entitied to abs

olute
prosecutorial immunity when he i

IS acting as defense counsel for the state i
e in a civil

anson, Byrne, Sibbett, and Hamilton had not

its screening authority to dismiss these

habeas action"). Although defendants H

yet been served, the district 

defendants.” R„ Voi. I at 438.
court exercised “i

The district court’s decision is 

and Plaintiff s bri

into question.

soundly based on legal precedent and principles,
nef on appeal offers no authority

or argument that calls the decision
Therefore, we AFFIRM the judgment below.

Entered for the Court

Harris L Hartz 
Circuit Judge
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WAYNE A. FREESTONE 
DAVID J. ANGERHOFER 
CONTRACT ATTORNEYS 

50 West 300 South, Suite 900 ' 
Salt Lake City, Utah 84101 

(801) 322-1503 
(801) 363-0844

'<y

\
\
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i
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MEMORANDUM
3HENRY RUDOLPH USP #23634TO:

Mav 5, 1995DATE:

REQUESTED LEGAL SERVICESRE:

Please be advised that your Civil Rights Complaint and
et. al. Theseaccompanying documents for RUDOLPH vs. HUGGARD, 

have been mailed to the court.

Please be advised that your 2254 Petition For Writ of 
Habeas Corpus was also mailed to the Federal District Court.

Thank You.
!

CONTRACT ATTORNEYS

i. -

S'/ ¥
I /;
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E. NEAL GUNNARSON 
District Attorney for Salt Lake County 
KATHERINE BERNARDS-GOODMAN, 5446 
Deputy District Attorney 
231 East 400 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 363-7900

'X ■

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 

IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH

THE STATE OF UTAH, )
RESPONSE TO MOTION TO DISMISS 

COUNT I)Plaintiff,

)-vs-
)

) Case No. 941901206FS A—

HENRY LEE RUDOLPH,
) Hon. PAT B. BRIAN *•#

Defendant.

The State, by and through its attorney, Katherine Bemards-Goodman, Deputy District 

Attorney, hereby responds to Defendant’s Motion to Dismiss Count I Aggravated Burglary.

In the information dated August 4, 1994 the defendant was charged with an aggravated 

burglary, under Utah Code Annotated Title 76, Chapter 6, Section 203. TheJntent.alleged 

intent..to.-g_Q,mmit a sexual assault. The Defendant was charged with Aggravated Sexual Assault 

and Violation of a Protective Order as well. Mr. Rudolph was found not pnilty on December 1, 

1994 of the aggravated sexual assault and it has been conceded that this charge cannQL.be 

relitigated.

\•% '
h

-was

' However, the Defendant was found guilty of Aggravated Burglary and Violation of a 

Protective Order. While the jury found that the defendant did not commit an aggravated sexual 

assault, this does not preclude them, nor is it inconsistent for them, to find the defendant had the
V

/it
j

\



State of Utah
general

J3i

_5.«\it
S'*

Jan Graham
ATTORNEY GENERAL 

Reed Richards
Chief Deputy Attorney General

Carol Clawson
Sohciar General Palmer DePaulis

Chief ol Staff

July 3. 1996

Mr. Henry L. Rudolph ... 
450 South 3rd East 
Salt Lake City, UT 84111

Dear Mr. Rudolph:

and several police officers was^^^^

The Salt Lake District Attorney has jurisdiction over the criminal prosecution
prosecutes cases which County The Attorney General’s office investigates and
prosecutes cases which are multi-county or if requested to do so by the county or district
in determining ^hXr Tr° not^ Alt0rney has broad Prosecutorial discretion
cJn,5 * • ° prosecute' or m your case refile charges, in any criminal
cminfv n y m veD' rate .circumstances, will we intervene or overrule a decision made by a
"mceented nuTTh^0^^ Neveitheless? in a.case such as yours, which has already been 
General's office to ha nmv .nPn nro,,ecmion. >r would he a conflict for the Attorney 

office to have any involvement since this office represents the . State in-any appeal

of matters which occur in

you might file.

, L amce y?u have not been successful in defendina yourself aaainst all rh- 
o^gMyLchatg^, you should contact a private attorney or. if vou ci* afford an

ould consider asking for a legal defender to handle your defense. Affiefense attorney would 
also know how to handle the_alleged perjury, by a witness for the prosecution. ^

Very truly yours.

/
W-*'

Elaine R. Larson 
Investigations Division

236 State Capitqi
S* La *6 C I > .
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i State of Utah1
OFFICE OF THE ATTORNEY GENERAL

fj I ” va»

^ * - b97
CLEFf,*\ - -uURT

UTAHJan Graham 
attorney general

Carol Clawson
Solicitor General Reed Richards

Chief Deputy Attorney General Palmer De Paulis
Chief of Staff

March 26, 1997
>Geoffrey J. Butler 

Clerk, Utah Supreme Court 
332 State Capitol 
Salt Lake City, Utah 84114

L. c
MAR 2 8 7997

utahM£ cqurt

et al, 970110

CLERK Sup
\

Re : Eenrx_RudQlph v Captain Cunni^n,

Dear Mr. Butler:

e fflce of the Attorney General 
pendency of the above-captioned appeal 
court order dismissing as frivolous 
for

recently learned of the 
which is from a district 

a Rule 65B petition 
served or

on its face
extraordinary relief, 

ordered to
The State

respond by the trial 
appear there and submit

respondents were not 
court and, consequently, did not 

to that court's jurisdiction.
Re spondent s

and will not appear as parties 
be filing any brief

are not waiving service of 
on appeal.

or memorandum in this

the original petition 
Accordingly, we will not 
case.

Very truly yours,

ANNINA M. MITCHELL 
Deputy Solicitor General

'l Aact ■> A rt C’
3 East 300 South - 6th Floor

• P.0. BOX 140854-0854
•fifh.icc.moo c*.
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StAJ jemms.
OFFICE-

- *

£##•

Jan Graham
ATTORNEY GENERAL

James R Soper 
SoBdtor General

Reed Richards
Chief Deputy Attorney General

9 November 1999
*>

Patrick Fisher 
Clerk ,
UNITED STATES COURT OF APPEALS, TENTH CIRCUIT 
1823 Stout Street 
Denver, Colorado 80257

K

Rudolph v. Galetka, Case No. 99-CV-371Re:

Dear Mr. Fisher:

This office recently received your letter, signed by Deputy Clerk L. Balzano, dated 
18 November 1999. The letter states that the Court has construed documents filed by Mr. 
Rudolph as ah opening brief and invites “appellee” to file a responsive brief within 30 days.

The State of Utah is not a party to this action. Although a State agent was named in, 
the petition below, the district court has not served upon the Attorney General a copy of the 
jpetitinn and an order requiring the State to file a response as specified in mle Anf the Rnlcc 
Governing Section 2254 Cases.in the United States District Courts. Nor does the State by 
this letter enter a general appearance in thjs case or waive formal service

Accordingly, the Utah Attorney General does notjntend to file a brief in this-apneaf.

•Very truly yours,

j:
Chief, Criminal Appeals Division

jm
copy: Henry L. Rudolph

160 East 300 South Sixth Floor • P.O. Box 140854 • Salt Lake Citt, Utah 84114-0854 • Tel: (801) 366-0180 • Fax: (801) 366-0167
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dewai ot !V i pci'U'-1- -* ! ,•.•«*■.. scnts [a] rt-.K-n.U--t
. ^c juAsdioUcn cr .^v-fi^hc Utah Code. I distance claim cannot be .aised .because it :
V'j 7S-2-2(,3Xj) and 7S-2a-^M) *c Uuh Cv. ^ ^ cou^U to -l: -

. *2 The State iratw«, t ^ is5ue of [her] own ineffectiveness at trurt on direct
' aggravated burglary, agfe uis^rst trial at which appeal." State v. Labrum, 881 P.2d 900,90, (Utah Ct., sSsissssa?; «S$I55BE=

? :ssr-**srisi■£
r t becaussa malfunction in the recording equipment had failed both at t'p““ent himself at trial and to

5,0 % rS”tssr^£S*s>SxSSE4arfirs5jSSS 3
'•A? four issues not previously raised cm direct apped._ ^3. . stands as a unilateral »f “ (Tf WgWf M or on direct opprt SlL coure hS no i

sr«“»issr3»rs, ;
% '^Srsi&t^SLS^: ^
;.y because it fails to sufficiently idfntify -Or define a. cert, denied, v,
S/ forbidden .act; (3) Rudolph was..yhe^sixth’ 460 U.S. 1044 (1982); see also Utah R. App. P-^
7 ^rePJ^^^>^i|V^0^con^iti^r^ tll(e)(2).1 TKcWe«ouH^^iu^ that appointed ^ 

, responsibility for costs resulting from { . ® dtS^of efSiveS^ii^oin^l rented Rudolph at trial. withoiU his. ,
i^'rheclaimanUnust^irsTdomonstrat^thm "*! counsel at i‘ | ATLegSoSci^ffice during sentencing, and

JT^SSTSSE SJS. f ,4 Were,S»^r orf.,toigneo,; Mk„
v. McKean, 706 P.2d 601,602 (Utah 1985). ( ^enying a petition for post-conviction relief for appeal even^no^ ^ affinning-ffinonviction^

tission adopted the findings of the AU. ■ correctness without deference to the lower ^ ■ p at 12?* &.b<=ent rwirimrf? to-the■ a aai«»ju*«a*apwa' i£&*giSg SUSSBri.'..
>3 itack on . conviction and sentence and is not ^ ft ~'^“™h.n-sfildid not reiso Sis

i ■ ~«“ ooi Md”aSSins“Sn™reto4v,yd '“-t

i
includingconstjiHt}gnalquesttons^«/iat^r966P. Could-andlhould have raifed'that issue himself,
-— t nrtirulatT^aW unusual because he filed.bis.own briefs.on direct appeal.;SStSL'X.’ZKm «*£«■- issue or

committed below were obvious_and_iny ,^“'7,1--. ineffective assistance of counsel, Rudolph would still

iK^.u^dhrm^ )}££i M‘•SS 

^---- 5 • BeSSSSSbecause he hast^emanstra^^tjtea^p^^ PgJ 6g7 (i984). Rudolph has failed to establish 
•,. or a. substantiaL at!d_41Kl«=^L^ sub tandard performance under the first prong of the

’ ‘HSSSSlS-SSsSSS'-SS
Act, apet.tioner mayra.se the issues he tailed^ ■ ^ ^ decision not to pursue a

direct appeal through.an “11^^^,.^8 constitutional challenge to the burglary statu e 
assistance of counsel at trial and°" Wl J hphases because this court endows legislative cnactmcntswiih 
represented by the same counsel ^POKIS

- 'ic " v .ur. 
’■-..'.V v.t

;d ' '.r. •
• .\

i
on

CONCt -^ICN .
,.n-mis:..icn properly examined 
union for additional workers'
, netits under the : tandard set forth ill 
■fealth Care v. Board of Review. 339 
6 (UtahCt. App. 1992). Additionally,
;-n acted within the scope of its 
erniimng that Liebemian's subsequent 
he natural result of his earlier'

;

1
>o

rimary injury.
ingly, we affirm the Commission’s 
inclusions.

. Theme, Jr., Judge !
DNCUR:

5. Jackson, Presiding Judge 
havis, Judge

V1. !.
1

i, "a usual or ordinary" exertion is sufficient 
;gai causation requirement; however, a 
i preexisting condition must show that the 
mtributed something substantial to increase 
lady faced in everyday life because of his 
en v. Industrial Comtn'n, 729 P.2d 15, 25

i

f

precisely, the claimant must establish that 
aggravation is causally linked to the primary 
injury. See Intermountain Health Care v. 
839 P.2d 841,846 (Utah Ct. App. 1992).

!
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Hand Appellant, yl
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rict, Salt Lake 
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EY:
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. 'hey c in be construed ns conforming to
’ - om.titution il requirements. .SVn.v v. Deiiooy. 2000

LT 32, '"-S, 906 P.2d 546 (citing coses); see’ also 
- Stole V. Krueger, 1999 L'T App 54, ^21. 975 P.2d 

459, Counsel's challenge to the jury instructions 
4 • achieved the same result, and that trial strategy did

not fall below

Foicstry, I-ire, and State Lands, appeals from a 
summary judgment order upholding Tooele Count/:; 
vacation of its interests in a portion of V\ cst 
Stansbury Road near the Great Salt Lake. We reverse 
and remand.

Background
, an objective standard of lj2 In March 1993, following repeated vandalism to 

• • reasonableness. j > their respective properties on Stansbury Island.1 <

We hold that VRudalphJL_requcsL.-for- northem portion of the main access road to the area, * 
ourt-ap|3om014Qse 1 cgrrnmtgdUhrougbJuslippeal West Stansbury Road. Subsequently the County 1 

-*a?5rright, and thus counsel was not ineffective in not published notice of the Bleazards' petition to vacate 
raising the issue of self- representation’. Likewise, West Stansbury Road in the loca? newspaper the 
eounse! was noL.,neffect.ye_avhea_shc_did_not Tooele Transcript-Bulletin.. This noT'ce Pwhich * 
ThV^m’^f'nT2V1V S-,af tC on-yaSucncss ground?, appeared in the Transcript-Bulletin once a week from ’ 
f-hf de^o/the prtihojUor pos^conviction relief is May 18 to June 8, 1993, stated in pertinent part- ‘

- Qm* v- ■ j i ^ CnJ & NOTICE IS HEREBY GIVEN that the
’■ .'l—fj *** ■ Tooele County Commission will conduct a

1 aPPr°x’ma.cly eight (8) miles of the northerly 

/ \\. A ,s unsupported by or is contrary to the evidence the Por,lon of the Tooele County road located 
/ 7 appellant shall include in the record n imncrript ftf VJ along the West side of Stansbury Island. A

: ,7 (it N^.vidsnce_releyant to such finding 'hr rnnrliicm'n"^ l’) petition from landowners whose property ' '
A,’ j NeithCT the_cour^ nor the appellee is obligaiecUto. *J adjoins the majority of this County road was

yb /\ correctaPpe]lanfs deficiencies /n providing tfae filed with Tooele County asking that this road , «.
V f be Vac'a‘cd- One land owner in the same area . ' ‘ l
y ~X lVOi i is not included in the petition for vacation - f.

' t'fc.a/'d ) an<L therefore, the Tooele, County |
' • Commission, pursuant to its own order, has '

\ ftrc Se. • 439 Utah Adv. Rep. 10 - pSTJTiin 1- included the remainder of the Courlty road -~-
■ running through these properties for
W7 IN THE SUPREME COURJ Ojl/Al consideration to be vacated
^ OFTH ESTATEOFUTAft : The legal description of the County road

.J : STATfi-OF UTAH, by and through DNiSttJlwjf \ ' COnCohimefncringCaaitdng the^Sou’th line of

IN Forestiy, Fire & State Lands, .. I Section 16, Township 1 North,
.__ Pjaintiffand Appellant, , . J Range 6 West, Salt Lake Base and

» v* • * , . 1 *. • Meridian, and continuing NorthI J I ' . TOOELE COUNTY, Utah; Six Mile Ranch i through Sections 6, 9,4 and 5 of the 
,t 1 ( kc-Company; Craig S. Bleazard; Mark C. f ' said Township and Range; and
.> ,* Bleazard; and John D. Bleazard,, [ . thence running through Sections 32

Defendants and Appellees. 29, 20, 21, 16 and 9 of Township 2 ’’ ’
, North, Range 6 West, Salt Lake Base .. ‘

and Meridian. .
In addition to its Aotice in the Transcript-Bulletin, the 
County mailed written notice of the proposal to 
various property owners with land abutting We? 
Stansbury Road, but it did not send written notice t.' 
the State of Utah ("the State"). . • ,
13 Shortly thereafter, on June 15, 1993, the County 
held a public hearing concerning the Bleazards1 
petition. Approximately one month later,
August 17, 1993, the County enacted by 
to-one vote Tooele County Ordinance 93-9, vacating 
the County's -interest in West Stansbury Road 
pursuant to the description of the road published in 
the County's prior notice.' *
14 On June 11,1999, the State filed suit in the Third 
District Court for Tooele County challenging the 
validity of Ordinance 93-9 pursuant to sections 
27-12-102.3 and -102.4 of the Utah Code. 
Specifically, the State alleged that in'adopting the

t •

(
1

( 112I

:%
\ •» x 7(2)

-*l

t: ;
>

J; . \N'*'

I :

t

;

No. 20000493 
FILED: 01/18/02 ' 
2002 UT 8 ,i t

Third District, Tooele Dep't
The Honorable David S., Young, ...

ATTORNEYS: ‘ ....
Mark L. Shurtlcff, Att'y Gen., Annina' M. 

Mitchell, Asst. Att'y Gen., Salt Lake City, for plaintiff 
Douglas J. Ahlstrom, Tooele, and George S. 

Young, Brent A. Bohman, Salt Lake City, for 
defendants

■

/■

' on
a two-r\ :

2!,
•'T
■7/

This opinion is subject to revision before final, 
publication in tlic Pacific Reporter.'S
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FILED
United States Court of & 

Tenth Circuit '

October 16, 2018

UNITED STATES COURT OF APP£

FOR THE TENTH CIRCUIT J

HENRY LEE RUDOLPH, 

Plaintiff-Appellant,

Elisabeth A. Shumake 
Clerk of Court

v.

No. 17-4168TIMOTHY HANSON, et al.,

Defendants - Appellees.

ORDER

Before BRISCOE, HARTZ, a
nd BACHARACH, Circuit Judges.

Appellant’ S petition for rehearing is denied.

The petition for rehearing en banc 

are in regular active service.
was transmitted to 

As no member of th

court requested that the court b

ah of the judges of the court

e panel and no judge in regular

® Polled’that petition is also denied.

who

active service on the

Entered for the Court

(Y-v. c'(- fC-jU.

ELISABETH A. SHUMAKER,

i

Clerk
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FILED
United States Court of Appeals 

Tenth Circuit

September 12, 2018

Elisabeth A. Shumaker 
Clerk of Court

UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT

HENRY LEE RUDOLPH,

Plaintiff - Appellant.

v.

No. 17-4168
(D.C. No. 2:14-CV-00883-CW) 

ID. Utah'i

TIMOTHY HANSON: KAREN STAM- 
CHARLES BEHRENS; BARBARA 
BYRNE; KATHERINE BERNARDS 
GOODMAN; ERIN RILEY; MICHAEL 
SIBBETT: KEITH HAMILTON: JESSE 
GALLEGOS; CURTIS GARNER; ALEX 
HUGGARD,

Defendants - Appellees.

ORDER AND JUDGMENT*

Before BRISCOE, HARTZ, and BACHARACH, Circuit Judges.

Plaintiff Henry Rudolph appeals from the dismissal by the United States 

District Court for the District of Utah of his suit under 42 U.S.C
. § 1983 alleging

After examining the briefs and appellate record, this panel has determined 
unanimously that oral argument would not materially assist in the determination of this 
appeal See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore ordered 
submitted without oral argument. This order and judgment is not binding precedent
bedted11^ 6 °pCtnneS °f law of the case’ res judicata, and collateral Ltoppel. It may 

10th c’ R°72Vr ^ US pei'SUasive value insistent with Fed. R. App. P. 32 1 and
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violations of his rights under the First, Fifth, Sixth, Eighth, Thirteenth, and Fourteenth 

Amendments. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm.

Plaintiffs claims arise out of his prosecution and conviction for aggravated 

burglar}- and violation of a protective order. His first trial was in August 1994, and he 

was eventually convicted in 1996. He unsuccessfully pursued postconviction relief in 

state and federal court, with his last claim dismissed by this court in 2009. He was 

paroled by the Utah Board of Pardons and Paroie in 2014. This suit was filed on 

December 2, 2014.

The district court dismissed defendant Timothy Hanson on the ground that 

judges are entitled to absolute judicial immunity. See Stein v. Disciplinary Bd. of 

Supreme Court ofNM, 520 F.3d 1183, 1195 (10th Cir. 2008). It dismissed defendant 

Karen Stam on the ground that public defenders do not act under color of state law 

when representing clients. See Polk County v. Dodson, 454 U.S. 312, 325 (1981). It 

dismissed defendants Charles Behrens, Barbara Byrne, and Catherine Bernards 

Goodman on the ground that prosecutors enjoy absolute prosecutorial immunity. See 

Imbler v. Pachtman, 424 U.S. 409, 424 (1976). It dismissed the claims against 

witness Alex Huggard based on his testimony at Plaintiff s trials on the ground that 

the claims were barred by Utah’s four-year residual statute of limitations. See Fratus 

Deland, 49 F.3d 673, 675 (10th Cir. 1995). It dismissed the claims against Michael 

Sibbett, Keith Hamilton, Jesse Gallegos, and Curtis Garner, because they were 

entitled to absolute immunity for their actions as members of the Utah Board of

v.

2
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Pardons and Parole. See Knoll v. Webster, 838 F.2d 450, 451 (10th Cir. 1988). And it

dismissed defendant Erin Riley, who acted as the state’s attorney in Plaintiffs

postconviction actions, on the ground that she enjoyed absolute immunity for her 

actions. See Robinson v. Volkswagenwerk AG, 940F.2d 1369, 1373 (10th Cir. 1991)

(noting absolute immunity has been extended to government lawyers acting as 

advocates in civil proceedings); Ellibee v. Fox, 244 Fed. Appx. 839, 844 (10th Cir. 

2007) (rejecting claim that government attorney “is not entitled to absolute 

prosecutorial immunity when he is acting as defense counsel for the state in a civil 

habeas action”). Although defendants Hanson, Byme, Sibbett, and Hamilton had not 

yet been served, the district court exercised “its screening authority to dismiss these

defendants.” R., Vol. I at 438.

The district court’s decision is soundly based on legal precedent and principles,

and Plaintiffs brief on appeal offers no authority or argument that calls the decision

into question. Therefore, we AFFIRM the judgment below.

Entered for the Court

Harris L Hartz 
Circuit Judge

3
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Utah Supreme Court 

Docket Event Listing
. '11/02/1998

;" -;*t o

State v. Rudolph I*-*
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH P
yk t, ‘)C.
-/ :i <W J

MEMORANDUM DECISION & ORDER

L-“
I

HENRY LEE RUDOLPH,
/
Plaintiff. • ; ^vr ' TCAOCC .■ L

i
v.

Case No. 2:14-CV-883-CW 

District Judge Clark Waddoups
TIMOTHY HANSON et al.:

Defendants.
As.CS&j' i.-~ 'if . 5 -■£/Ti-/, f/.jVo

The Amended Complaint here alleges civil-rights violations regarding Plaintiffs

August 1, 1994. The_

The State changed Rudolph with aggravated burglary, aggravated 
sexual assault, and violation of a protective order. He appeared pro 
se with the assistance of standby counsel. Following a jury trial in 

. late 1994, he'waUconyicted]ofand^ntenced on the charges of - 
aggravated burglary and violation of a protective order, but was 
acquitted on the charge of aggravated sexual assault.

and conviction by the State of Utah for a crime occurring on
; prosecution

''J-Ktisl1221 (Utah. 1998):

i.' •

Rudolph appealed his convictions to this court. Because significant 
portions of the trial transcript were incojnplete due to technical 
problems with the court reporter's machinery, we summarily 
reversed his convictions and remanded his case to the trial court 
for a new trial on the aggravated burglary and violation of a 
protective order charges. On remand, the trial judge, Judge 
Timothy R. Hanson, recused himself, and the case was reassigned
to Judge Pat B. Brian. ^ a

IS2■J. 61U . . til -
?■ l“f1

t-d
0 /u"i tCM*1

In Febmary 1996, Rudolph’s new trial began, and he again ^ 
a} appearedjpro se. However, during the redirect examination Of -die 
" State's fimt witness, the court granted Rudolphls .motion for.a 

mistrial. He also moved to recuse Judge Brian from further

H tA-
to

‘ ■ *. it/:S c/

'• V - J/yf?6 
u*f ' '

/
/V <

KH
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(jc'iAi-fi -5ft I iJ ■

/

proceedings in the case. Although Judge Brian apparently granted 
this motion, he cpntinuedJo,preside..QyerEudolph!s. third-trial.

v.2At the,third jury..trial, Rudolph was represented byjmurtrappointed 
counsel. He was again convicted of aggravated burglary and p
violation of a protective order and was^ sentenced To concurrent A4t
prison terms as prescribed by statute. Rudolph now appeals from ^ ttypz-
these ''onviot’ons.

c.

Id. at 1223-1224.

Plaintiff names these defendants: Timothy Hanson (judge at one of Plaintiff's criminal

trials); Karen Stam (Plaintiffs public defender); Charles Behrens, Barbara Byrne, and Katherine 

Bernards Goodman (prosecutors); Erin Riley (Assistant Attorney General representing State in 

Plaintiffs state post-conviction proceeding); Michael Sibbett, Keith Hamilton, Jesse Gallegos, 

and Curtis Gamer (Utah Board of Pardons and Parole (BOP) members).1 Service of the

Amended Complaint on Hanson, Byrne, Sibbett, and Hamilton remains unexecuted. Pending 

motions to dismiss have been filed by Stam, Behrens and Bernard Goodman (together), Riley,

Gallegos, and Gamer. j -h i'

UNSERVED DEFENDANTS

The Court ordered service on all.defendants in this case; however, despite extra efforts, 

Hanson, Byrne, Sibbett, and Hamilton remain unserved. Even so, thegourt exercises its 

screening authority to dismiss these defendants.
/Je-.'W-kn •/

A. Standard of Review

This Court shall dismiss any claims in a complaint filed in forma pauperis if they are

frivolous, malicious, fail to state a claim upon which relief may be granted, or seek monetary

1 Two defendants-Alex Huggard and Jeremy Holt-have already been dismissed from this action. {See Docket Entry 
#s 44 & 66.)

' 2
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p relief against an immune defendant. 28 U.S.C.S. § 1915(e)(2)(B) (2017). "Dismissal of a pro .e 

complaint for failure to state a claim is proper only where it is nhvjrmg that the plan.. ff cannot 

prevail on the facts he has alleged and it would be futile to give him an opportunity to amend." 

Perkins v. Kan. Dep't of Carrs., 165 F.3d 803, 806 (10th Cir. 1999). When reviewing a 

complaint * sufficiency complaint the Court "presumes.all of plaintiff s factual allegations are 

tme_and construes them in the light most favorable to the plaintiff' Hall v. Belhnon, 935 F.2d 

1106, 1109 (10th Cir. 1991).

Because Plaintiff is proceeding pro se the Court must construe his pleadings "liberally" 

and hold them "to a less stringent standard than formal pleadings drafted by lawyers "

J 1110. However, ”[t]he broad reading of the plaintiff s complaint does not relieve [him] of the 

burden of aUegingjufOeientfacteM which a recognized legal, claim, could.be based." Id. While 

Plaintiff need not describe every fact in specific detail, "conclusory allegations without 

supporting factual ammafts are insufficient to state a claim on which relief can be based." Id.

B. Defendant Hanson

i\

v.

. tM
A 0

Id. at

*
f

It is well settled that judges "are absolutely immune from suit unless they act in 'clear dz eudk

-y*absence of all jurisdiction,’ meaning that erroneous or malicious acts are not proper hacpg /••• ]

for § 1983 claims." Segler v. Felfam Ltd. P'ship, No. 08-1466,2009 U.S. App. LEXIS 10152, at 

H (10th Cir. May 11, 2009) (unpublished) (quoting Stump v. Sparkman, 435 U.S. 349, 356-57

even

(1978)). Regarding the allegations here, Defendant Hanson acted in a judicial capacity in 

presiding over a criminal trial, so he is entitled to absolute immunity. See Doran v. Sanchez. No. 

08-2042,2008 U.S. App. LEXIS 17987, at. *2 (10th Cir. Aug. 19, 2008) (unpublished). ^ 

Defendant Hanson is thus dismissed.

3
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C. Defendant Byrne

A prosecutor acting within the scope of her duties eniovs absolute immunity from suit 

under § 1983. Imbler v. Pachtman, 424 U.S. 409, 424 (1976). As a prosecutor, Defendant 

Byrne’s acts, as alleged by Plaintiff, relate to advocacy before the court. Defendant Byrne is 

therefore entitled to absolute prosecutorial immuniry from this lawsuit.

• '*.4.

1“

D. Defendants Sibbett and Hamilton

These defendants will be treated together with their fellow BOP members in a section t* >i£'7~ 

below granting the motion to dismiss of Defendants Gallegos and Gamer.

E. Conspiracy Claim against all Defendants /-A
TheCourtjncludes in its screening section its short analysis regarding Plaintiffs

A
-.y

/y- P
conspiracy claim. Such a claim requires Plaintiff to “specifically plead 'facts tending to show 

agreement and concerted action/" Beedle v. Wilson, 422 F.3d 1059,1073 (10th Cir. 2005) 

(quoting SoonerP.wds^Co^ McBride, 708 F.2d 510, 512 (10th Cir. 1983)). Plaintiff has-not 

met this responsibility in his complaint; his vague assertions that multiple nmole lied to e.ffert 

h;s illegal trial and incarceration, and, therefore, a conspiracy must be involved, are not enough. 

This claim is thus dismissed as to all defendants.

V ‘Jli"'1 1 ~ 
/ -

.J-/

i.£;

MOTIONS TO DISMISS OF REMAINING DEFENDANTS

A. Standard of Review

To withstand a motion to dismiss brought under Federal Rule of Civil Procedure 

12(b)(6), “a complaint must have enough allegations of fact, taken as true, ‘to state a claim to - 

relief that is plausible on its face.’” Kan. Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1214 

(10th Cir. 2011) (quoting BellAtl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). While “‘a court
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,'lP \ *

' r^^£££El51iSJ5^Lotthe-allegaLLQns_containedJn.a complaint,
t$\

>>» this rule does not apply to

\L legal conclusions. Id. (quoting Ashcroft v. Iqbal, 556 U.S. 662,678 (2009)). “[A] plaintiff must .-

V alle^ations to suMt each Claim” Id. (Citation omitted). A complaint

! survives only if it ‘“states a plausible claim forrelief.’’’ Id. (quoting Iqbal, 556 U.S. at 679); see b 1 T*

also Manzanares v. Reyes, No. 2:14-CV-40,2015 U.S. Dist. LEXIS 136437,V at *3-5 (D, Utah

Sep. 14,2015) (report and recommendation). -

B. Defendant Stam ,, \V ^

Defendant Stam’s motion was filed February 9,2017. (Docket Entry # 57.) Plaintiff was 

given thirty days to respond but did not. In any event, Defendant Stam’s argument is irrefutable.
■,-.

“It is axiomatic that before a litigant may pursue and claim that he has been deprived of a 

constitutional right-including the right to due process of law-lie must first establish that the

United States v. Int’l Bd. of Teamsters, 156 F.3d

^ 354*359 (2d cir-1"8); see also Lindsey v. Thomson, 275 Fed. Appx. 744,746 (10th Cir. 2007).
-¥*** f6* ^ ’ ^lic defenders do not act under color of state la^^/^re^esenTmg^cUents. Polk ~ ^ ^ 

County v. Dodson, 454 U.S. 312,325 (1981); also Shue v. Custis, 531 Fed. Appx. 941,942 

(10th Cir. 2013) ( It is long established that public defenders do not act under color of state law

see

/
while providing legal assistance to a client accused of criminal wrongdoing.”). Public defendersi
a<* independent of any state authority. See Zapata v. Public Defenders Office, 252 Fed. Appx

70?,
if

237,239 (10th Cir. 2007). The Court thus grants Defendant Stam’s motion to dismiss.
/laJhia^S^L^

.-'jj •

r

’ .• t j•7 ') f. -

5 .
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ft*
C* Defendants Behrens and Bernards-Goodman

Plaintiff objected to Defendants’ joint motion to dismiss. (Docket Entry #s 35.&4L) ^
&\

Defendants persuasively argue that, as criminal prosecutors,, they have absolute immunity fr 

Plaintiff s claims as alleged.
om

i

[Ajbsolute immunity defeats a suit at the outset, s9 long as the official’s actions were! v

within the scope of the immunity." PJWagner, 603 F.3t! 1182, 1195 (10th Cir. Utah
;
i

(brackets in original) (internal quotation marks omitted) (quoting Spielman v. Hildebrand, 

F.2d 1377,
873

1381 (10th Cir. Kan. 1989); Imbler v. Pachtman, 424 U.S. 409,430 (U S 1976)).
Both Defendants Behrens and Bernards-Goodman were deputy district attorneys at the time they

prosecuted Plaintiff. Behrens represented the State of Utah in the first trial, and Bemards-

le absolute
immunity. The United States Supreme Court, in Imbler, held “that in initiating 

m presenting the State’s case, the prosecutor is immune from a civil suit for damages under § 

1983.” 424 U.S. at 431. Plaintiffs allegations against Behrens and Bernards-Goodman relate ,

* only to their actions in prosecuting him. This entitles them to absolute prosecutorial immunity.

See Coleman v. Stephens, No. 16-6057,2016 U.S. App. LEXIS 11656, at *2 (10th Cir. June 23, 

20i6). Moreover, Plaintiffhas alleged no facts which, tak™ ,g h,.-, rw^^c

from the coverage of prosecutorial

Accordingly, thqCount concludes that Defendants Behrens and Bemard-Goodman are 

entitled to absolute immunity and the Amended Complaint should be dismissed with prejudice
^^-cjPs/'/#,!/&/

fctMupn

a prosecution and

!
!

with respect to them.

yj 4&/0Ah

3., -3
A
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i})4D. Defendant Riley
/i

Plaintiff objected to Defendant's joint motion to dismiss. (Docket Entry #s 37 & 46 )

criminal prosecutor representing the State in a post­

conviction proceeding, has absolute immunity %>m Plaintiffs claims as alleged.

The Tenth Circuit has held, “’Absolute immunity applies to the adversarial 

prosecutors during post-conviction proceedings, including direct appeals, habeas

■M

Defendant persuasively argues that , as a

acts of

corpus '

proceedings, and parole proceedings, where the prosecutor is personally involved in the

subsequent proceedings and continues his role as an advocate.”’ Ellibee v. Fox. 244 Fed. Appx 

839, 844-45 (10th Cir. 2007) (quoting Spurlock v. Thompson, 330 F.3d 791, 

see also Robinson v.
799 (6th Cir. 2003)); 

Volswagemverk AG, 940 F.2d 1369,1373 (10th Cir. 1991) (noting absolute

immunity also has been extended to government lawyers involved in civil proceedings), hi 

Elhbee, the Plaintiff tried to say that prosecutorial immunity did not apply to counsel “ 

defense counsel for the stat in a civil habeas action”
acting as a

and was explicitly rejected by the Tenth "
Circuit. Id.

^hZcoi^therefore concludes that Defendant Rilev i 

the Amended Complaint should be dismissed with prejudice as to her.

Defendants Sibbett, Hamilton, Gallegos and Garner

ev is entitled to absolute immunity and

E. /T.

Defendant Gamer filed a motion to dismiss. (Docket Entry_#29_) Plaintiff responded. 

(Docket Entry # 33.) Defendant Gallegos filed a substantially similar motion to dism 

Entry #_59.) Plaintiff filed objections to their
iss. (Docketr

arguments. (Docket Entry #61.)

Because the arguments for Gamer and Gallegos are essentially the same as thosr that

would be made for Sibbett and Hamilton, the Court grants the motions to dismiss as to all four of

7
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these BOP defendants. (Gamer’s Motion to Dismiss, Docket Entry # 29. p. 5 n.2). (“Although

they have yet to be served, these same arguments apply to former Utah Board of Pardons and

Parole members Michael Sibbett, Keith Hamilton, and Jesse Gallegos. Requiring service upon

them is therefore futile and a waste of judicial resources”).

The Tenth Circuit has long held that members of the BOP are “absolutely immune from/
ij adamages liability for actions taken in performance of the [BOP’s] official duties/’ Knoll v.

\P W Webster, 838 F.2d 450 451 (10th Cir. 1988). This means that these BOP defendants may not be -

■ w s "

if

1
sued because Plaintiff did not like or disagreed with decisions they made as members of BOP.A?tf $None of the Amended Complaint’s claims overcome BOP Defendants defense of absolute

i’
P immunity. TheGourt therefore grants BOP Defendants’ motions to dismiss.
$

CONCLUSION

In screening the Amended Complaint, the Court concludes that it fails to state a claim 

upon which relief may be granted regarding Defendants Hanson and Byrne and Plaintiff s broad 

conspiracy claim-xonstmed to be, against all Defendants.

IT IS THEREFORE ORDERED that Defendants Hanson and Byrne and Plaintiff’s 

conspiracy claim construed against all Defendants are DISMISSED.

IT IS FURTHER ORDERED that motions tojhsmiss as to Defendants Stam, Behrens, 

Bemards-Goodman, Riley, Sibbett, Hamilton, Gallegos, and Gamer are all GRANTED. (Docket

c

Entry #s 29, 35,37, 57,& 59.) _

8



IT IS FINALLY ORDERED that Plaintiffs 

Defendant Huggard is DENIED. (Docket Entry#72.)

This case is CLOSED.

DATED this 2nd day of October, 2017.

BY THE COURT:

motion for relief from the order dismissing

S-
'* ■ *

1

\x
1

CLARK WADDOUPS " 
r-[ strict Judge' /V *■t •. //. 7
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91
1 THE COURT: Mr. Rudolph, everything the state is1 9°ing to d? ^ thia trial starting, Monday is goin<^ to bQ 

prejudicial to you.

2

3 That's what it's supposed to be.
They' re trying to prove that4 you committed this crime. 

MR. RUDOLPH: With falsified evidence.1 5

6 THE COURT: If it's falsified. 

MR. RUDOLPH:

THE COURT: Then I

i!
7 X can prove it.
ai suppose at that point ih time 

At this point in time I'm not convinced 

there's any false evidence merely based upon

a we'll look at it.9
ia 10 your

11 accusations. Why should I believe you?

l 12 MR. RUDOLPH: 
pictures, Your Honor?

THE COURT:
What did you say, Mr. Rudolph?

Would you like to see the
13
14 Hand the pictures to your lawyer.
ISI i

V £* ■ IS MR. RUDOLPH: Nothing, Your Distinguished Honor. 

Be careful, Mr. Rudolph.i & t 17 . THE COURT: Be very

• - ■ ■ -2#- :

18 careful.
19 MR. RUDOLPH: I know being a black man I have 

aforiscr
to, but I've been imprison all my life and now I see it

You see

i
20a S’*1. 21 happening again. Now, I cam show you very simply.

that pen there? That pen is there to indicate the size of 

the blade.

nr-
jgt 71m- 22

r
23 The cup is there to indicate the size of the!

fl- 24 handle. Now, right here, look at this cup. That cup right 

there is tipped over.2S If you look right there, there is the



*.

10

knife taken right there in. the block, so I have to give away 

my case right now. There's a picture of the knife where it 

was. Now, how are those two consistent? There's a picture 

of the cup in the kitchen also. How is that consistent?

MR. SANDERS: May I approach the bench, Your

1

2

. 3
%

4

S

6 Honor?
THE COURT: You can.7
MR. RUDOLPH: The Hogle Zoo cup is right there81 9 on the counter.

I •^TTTv. COURT: • I see it.

MR. RUDOLPH: Now it's in the bedroom along with 

the knife, both on the counter. The pen is there as 

illustrative and so is the cup.
MR. SANDERS: May I approach again, Your Honor?
THE COURT: Yes. What say the state?
MR. BEHRENS: 1 don't recall where the report 

said the knife was found, Your Honor. May I sit down to

101 11II

I ■ 12

13i1 14
i

15
16

. 17
respond?18
•n1f THE COURT: Yes, you may.19

X don't recall what itMR. BEHRENS: Thank you.20
I've always interpreted the photograph of the knife

I dojfr't know if the
1 21 says.

next to the pen at least to show scale, 
knife was found in that location or not. I haven't talked to

22

23

1 I've alwaysthe officers about where they actually found it. 

interpreted that photograph to show the scale of the knife.
24

2S

4
r>

\ .
I
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,3i

r
ai I intend to have the knife in court, but wanted 

that separate.
1 Co :
2

THE COURT:
exclude the knife at this 

MR. RUDOLPH:

3 Anything else on the motion to 

stage of the proceeding?

Yes, Your Honor.

%
4

1 5 I*d like you to
look on page 11 of the.) crime management report right there •6

I and it will tell ;£ou the location of that knife.7

a MR. SANDERS: it*3 the part that * s marked inn yellow, Your Honor.9

n 10 THE COURT: Hand that back. Anything else, Mr.
r

Rudolph, in support of your motion to exclude the knife at11r this stage of the proceeding?

MR. RUDOLPH:

12
13 Other than what was in my motion, 

I'm just looking for a fair trial, that's all. 
THE COURT: Motion denied.

14 Your Honor.
*1. ■■ is It's premature at

Argument one of the motion in limine suggests that 

only the testimony of Detective Alex Huggard ought to be

best.16
* 17

■ Jr ’

allowed and that other officers should not be allowed to 

testify purely on the basis that it's cummulative. 

anything further you wish to add on that subject, Mr. 
Rudolph, other than what's in your motion?

MR. SANDERS:

18
% ■■m ■■■■■ I

19 Is there•!•s#
• *' ;-! 20I £3

—S3"'-
21

•:3vii

% i 22 To suppress the testimony of the%■■■

officers.23
l. i 24 I don't know that it would do any 

good anyway, Your Honor, but I would like to suppress it

MR. RUDOLPH:

25*

1
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Xft 12

I 1 because Officer Huggard is the only- 

firsthand information from either of the 

incident.

has. any 

two parties
i 2

to this
3I Anything else would be second party^hearsay and 

totally based on reconstructed testimony based on whatever 

allegations were made and ex-parte allegations, 

essentially what all of this evidence is~"related ^. 
one point of view, and all I

4

1 S
That's

6
It's

7i m trying to do at this point in 

time at this motion hearing is just to level the plaitsirowd*8

9 to „here the trial_will be fairu Evidently because I have
10 the audacity to go to trial 

admitted irrespective.to the fairness,..
m?stthings are going to be

„ - — *- ........... . ^

so I don't know11
12 exactly what I should say or do at this particular point in 

time, Your Honor.13 Aftergall'__ I' m just-a.~npyi_ce_law., student.
14 I am..an innocent man.

i IS THE COURT: What I suggest you do is you set 

forth all the legal basis that you believe supports your 

motion.

!
18
17

i
18 MR. RUDOLPH: I believe it's up there, Your 

Well, in the crime management report all of the 

officers referred to Detective Huggard 

was supposed to carry the ball for them.

19 Honor.
20 anyway, so I guess he
21

1£. .you're going to
let it in, which is absolutely within your discretion. I have 

no problem with it actually.

22

23 I wouldn't mind letting the 

report, >n^tooJjecause I think that he would, need that to 

refresh his memory, and'incidently that's how I wanted to

i 24
i

25I
I
I
i,S
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13
1 contradict soma of his
2 I aCtUally wrots down a«
3 the. next timV

testimony, is by referrin 

compared ho
g tojvhat j

to sa
• _--i 1

■he is <qroi n,

14
the COURT: And

y°u're asking
you'll certainly be entitled to 

now is rule in
5 do that, but what

me to do
6 advance that three
7 j going to 

do that
9 I allow

}

persons, and x don' 

excluded from
t know what they're
testifying.

say, should be
8 I cannot 

X don't intendI at this stage of the proceeding.
cumulative testimony in thi, „

10 I X<11 have t„ V Case on eitherhave to hear what these people have to s.v
11 I they' re « «
12 | f'-ideno.e. you/11. certainly be. given the-

well taken I'll

to

I side.

I earsay
right-ta-obj ect, 

sustain it. 

persons from

13 if your objection is

14 that I exclude

and
You request

testifying in

ctive 

to say, not

three Murray police
15 this case on the theory that 
16 I Alex_Hugg^d.

you S»ly_talked_with_Dete
Not knowing what! they're going 

anything to do with 

premature and it's denied.

17 I knowing whether it has
something they may 

I've
18 I know about,
19 I ruled on the knife.

! it's
already i

That's 

MR. RUDOLPHj
argument number two. 

So you'reI 20
going to let the knife21 I into court ?I 22

THE COURT: 
not# but I'm 

24 I point in time.

I don't know if 

certainly not going
I'm going to let it 

to exclude it

]23 j in orI at this

25
MR. RUDOLPH: Well, what are we here for?

I
\ %
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that they may believe1 would affect a Person or afeect a
person's credibility who happens 

race, black 

inquire of them, 

to do that.

2
t0 be a*member of a 

Asian, then
So you need to think about

minority3 race, Latino, whatever,
I will

whether
4

you want5 There's two theories of thought in that 

«ny prejudices or biases that
regard.6 One is if there are

may be held .i7 by any prospective jurors against you_because, of...your., skin-
8 color, for example,

other side for consideration is 

issue.

we want to ferret that out. However, the 

that hopefully it's not an
9

10 I suspect based on what you've said here that you 

Hopefully it's not an issue that needs
11 don't feel this way.

to be addressed, but I12
certainly will if you'd like me to do

13 that. If there's any bias or prejudice on the part of any
14 prospective juror because of your race I want to ferret that 

That's something you need to. think about.IS out.■_i Have youI

3 • 16 discussed that with Mr. Rudolph, Mr. Sanders?;tsrt
: ! 17 MR. SANDERS: Yes, Your Honor, and I would like 

to note for the record I've also expressed to him my 

concerns.

t

18i !
19 We have an unfortunate juxtaposition 

with a more nationally recognized 

his wife was white, 

with a knife involved,

i ■■ in that case• =£\.1 20
MV .cUent _isblack, 

This is a situation of alleged violence

case.
21"' ss

* 22so. •
and even at the time of my client's 

arrest there was.the statement by the victim23in _and some/, of the
POUc® officers that this is another o.j. Simpson case, and 

because of that X told him that my advice would be to wait

i
• • i 24

1 25

I
I
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1 for awhile to try this

2 continuance.
case or to at least ask for a 

Mr. Rudolpfi does not wish to do that, but I
3 I going to be submitting some questions for the judge's

am

4 I consideration that relate to that issue,

5 1 also to perhaps consider that particular issue.
and I wish the judge

6 THE COURT: And I will. I hadn't really thought 
7 I about it in terms, of the' Simpson matter pending in

California, but now that you mention it the allegations of 

9 | this offense have some similar allegations of that offense.
'f/

MR. SANDERS: Exactly. ?

\

8

10
11 THE COURT: I'm going to call additional jurors.

I don't know what 
13 I prospective jurors may respond. It would be an unusual

12 Qlad you mentioned that, Mr. Sanders.
:

14 person who has not been exposed to some publicity regarding 

the Simpson matter, but obviously this is not the Simpson
I don't know what happened- in the Simpson matter and 

I don't know what happened in this case yet.

IS
16 matter.

£mhT*. 17 By Wednesday
next we'll know what happened, but we don't know now, and so.jf

<* . S. •

g-■ 18

19 -ta the extent that; It/a possible to ellmfnaha what Act»aiiv
20 or-fTM-rrAd from evidence.

•----
In. any event, ^he^ long andyghort of 

21 I it* fehat/ s something ysu flg.g.d to. inquire into
;

Mr. Behrens,' the
if* L, — " ri

state needs to look at that as well so we're sure we're

22 feeling, in that.tsgard.helpful.: ,-s
23

'■is ‘ I
24 getting a panel that hasn't been in any way tainted one way

25 or the other through Simpson media coverage, and then beyond
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40a 1 that X Chink ic would be advisable Co inquire

2 chere are persons on Che jury who may have bias

3 I for or againsc Mr. Rudolph merely because he's black.
MR. SANDERS:

as co whecher1 or prejudice

1 Or againsc Che institution of 

S I marriage between a white and black person.
4

1 ■j.

THE COURTYes, incerracial relacionships.
7 I Now, do I understand ChaC Che alleged victim in this case,
8 I Ms. Oates, and Mr. Rudolph were in fact married? '

MR. SANDERS: Yes, sir.

THE COURT: I believe there's a child, as I read
11 I through this. Okay, yeah, we need to think about that as
12 J well. Itf'.s..probably morg likely, trying to_

13 exoerienc

6

3
i!

3i 9
101

‘ ..

ui own
T_ ____ _____e hav<
po certaip. ^hiriqg. it*s jprobably , 

more, likely that there's a possibility o|! prejudice on the 

part of the person whether they' re whlta or black in an _ 

relationship, as o'
18 I like that person because they' re white or blacl^j That; needs

19 I to be explored I think. So I will call more jurors. I'll

20 I call 4b jurors as opposed to the usual 2S.
MR. SANDERS: May I address the prosecutor?

THE COURT: Certainly.
MR. BEHRENS: Judge, I think there's a couple o;

24 I things we need Co bring up. May I make a phone call? I hav<

25 some witnesses pertaining Co this case chat are supposed Co

,e:

SSt* 14 i ie<
©*S fee . g

■ i
'35' !

■ !

ust saving. don't17
■:

. =S-

-qr--*-
21. i

-=» ; ; »•
■ ■ 1 22• i

i
23

1
1
a
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meet me at 2:30, and I don’t 

back.

1
want them to leave beforeI X get2 Sorry.

3 THE COURT:
we need to go in recess?

MR. BEHRENS

1 Use Ms. Thompson's phone here. Do4
I1 . 5 No.

6 (Off the record.)

Mr. Behrens, is there1 7 THE COURT: 
we need to address?

anything elseI af (

I 9 MR. BEHRENS: In my conversations with Ms.
10 Oates, Your Honor, she’s expressed frankly 

Mr. Rudolph approaching her since he
some fear about 

representing himself 

relationship -

11
's

12 in court ' and 1 think, given the history

What I would
of the

that's perhaps expected.13
I suggest, at least with

regard to handling Ms. Oates as a witness, is that perhaps 

both of us be restricted_ta_.tha

A • 14
■)■ is; -

ivr fttJ ta podiura and not. be allowed toIS approach the witness and perhaps handling 

things of that matter could be done
Of exhibits and 

In another fashion.
17

IS THE COURT:
but I don't think it ought 

«
don't want to draw 

witness.

I think the request is appropriate, 

to just pertain to Ms.
19

Oates. I201 any undue emphasis to that particular 

For the purpose of this trial neither 

counsel, to the extent

21
the state's1 22

you're involved, Mr. Sanders, as
23 standby counsel, or Mr. 

allowed to approach any witness.
Rudolph representing yourself will3 be

24
All witnesses will be 

no witness may be approached.
2S examined from the podium and3

3
3
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1 42
X If there is anything that
2 I what I want you to do i1 needs to be handed to a witness 

to thels ask that they hand it 

bailiff at this iv 

needs to be handed

3 witness.J I'll advise the
point in-time if 

to a witness he'll 
or Mr. Behrens and hand it to

4 there is anything that

5 take it from either Mr.1 Rudolph
6 I the witness, and we'll handle it thatI way and then no one is7 going to feel uncomfortable in
8 I witness

nny situation, whether it be a 

Rudolph oror whether it be Mr. 
3 I an appropriate request.I anybody else, 

going to designate
That's

Is the sta,te
some *10 person to sit at counsel table?

4T11 MR* BEHRENS: I didn't intend to. Would it be 

up there 

at them,

I'm going to 

that might get cumbersome

12 possible if we pre-mark our exhibits 

13 I just to have the witness
and set them 

pick them up and look
14 rather than have
15 I have

Jack running back and forth? 

some pictures and other things
IS to do that.

• -jgu. 17 THE COORT:-S2 You can mark all your exhibits today18 I if you want 

13 morning of the trial.
20 can mark them.

21 that all the -

or come early and have Ms. Thompson mark them the
Perhaps that's the best. Ms. Thompson 

see
around by counsel, 

proximity 

court

' =23

I'll ask Ms. Thompson to do her best to
228’

sometimes they get carried
22 but I will have her keep alldL. ; the exhibits in closeXT’

23 to the witness so that between Ms. Thompson and the

the right exhibit 

to look at if they're asked to refer to an

• -ra
24 reporter we

25 in their hand

•*
can make sure the witness has i
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App<^hJ/rx’ £j

•> . ♦ , i*

State of Utah
Judicial conduct commission

c^rol 
Cx«x4r*« Dira&« «S South 200 East #104 

FAX 601VS33-32C8

»

;
!
}

December 12,1996
\
!

Mr. Henry L. Rudolph 
450 South 300 East 
Salt Lake City, UT 84111

RE: Case No. 96-3D-071, Hod. Timolhr It. i,„„. „
Con.pl,l„,a, ' ? *™°". h«Ck B. Bri,„, Hen.y L. Rudolph,

Dear Mr. Rudolph:

/

j

;
i

^.^llSV^fe-fe^-toudidilCondoctCooio' • ,
evidenceof judicial misconduct and dismissed the complaint. fountLinsufficienu

The Commission

t
/

romau, n^ttori

Sincerely,

JUDICIAL CONDUCT COMMISSION

Steven H, Stewart 
Executive Director :

V

:

,\« ; .
.• i:\ :• •

?4

. S' *•'

; :
}

t * •.*
•«

• *.
. *• ;

v.
i • .*
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I

fUfl ,^fcate of Utah
JUDICIAL conduCT COMMISSION
^nf°irth2c,oeasl*lM 
WIV503°32M UlJh 841,1 
F” 11533-3203

Sleven H. Stew.rt 
Cxettitiv* Director

January 29,2001

HenryX. Rudolph 
Inmate Number 23534 
Cedar 3 310 T

st"romctionaiF“^
255 East 300 North 
Gunnison, UT 84634

; :

RE: SS"°“Timo,hyHaa
Dear Mr. Rudolph:

Hon. Pat Brian, Henry L. Rudolph,son,

In an undated letter whi h
Judge! SrtBriMhF™1yuuttlt ™l!had

sender-prisonerrefeaSr^**':
• .

/ •
-nclosed is the original December 12,1996 letter. . 

Sincerely,

♦

%- *. t.• •!J

JUDICIALcomucr-COMMEsSfQf,
l.

:

. '4r ;; •V' :

StevenH.Stewart
' Executive b^ector

* •* . * v : *. '• -• ‘ * . * ’ *

;* /
: •

.*
• *. *■V .* • :*. /

Enclosure *• <
.♦. * « ; :• *. , • • *.• .*. V- n *.

u.p ■gi
4 .*•JAIS
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r>laic ui uxaii. ...
JUDICIAL CONDUCT COMMISSION

- •.
Stevea H. Stewart”

Enccucvc Director
-^645 South 200 East #104 
■ Salt Lafca City. Ulan 34111 
801X533-3200 - 
FAX 0Q1'S33-32C6

V •
>• .

j|i°hr-'j L.R.fjfWslpln ■
Name

Xfl PrA&i-h
Address
K

\412,
•• City/State/Zip Code< •> .

:•
• i • ;

Telephone Number

!
REQUEST FOR INVESTIGATION OF COMPLAINT:

TO: JUDICIAL CONDUCT COMMISSION . : ; / • •;

I request that the Utah Judicial Conduct Commission undertake an investigatibhof

, a member of the judidary of the State

;
}

T. fr\ <•> fftxj

of Utah.
«m s:

»■*

(Please provide a full fasLml statement upon which the complaint, is based, together with the title 
of the case and case number, if known. Also, include the riarhes, addresses and telephone 
numbers of other persons who can substantiate your complaint. If the complaint is documented 
or if you have documents supporting your contention you should supply copies of these 
documents to us with your complaint.) f<ji, S«pUod. V’M,. JuJja T.a.it,. P Hass,

Hc*nL.RcidfL Tle ocse KombcV cuoci

of ** -tgfe
tj&hSQ* Uiolak,} a. -ao^O' <sf roUs d.*A etSSerytuUly dfdxesVnifc^ „

kv diiv/aeit+inQQDH recov4) 4tu> perc in a uj”, IVcJUeA a*. pafWr? I
AUotu<tn.de »0-P U divniss\!olc e.u £i e.vi£<u The. Hen. L4<Lc a‘'<®
dbd lom jmenfs o-S u»eil ‘HlU,,.. pt-o^ecotoir"
Us possible, v-o eUini o-dco^u otaoiry^ -?y0vh-Ue. eu»de^ee
T^v\se>”. ph «+ He soMigocrt+U <3Jl<XiJei/<tcJuo<;n.W <r 'P^ '»1 COM^LET^YO?)k7oMPLAiNT ON REVERSH^I^3^ £

n.y/ner<ioS €H^» c.od \j\qigvHx V-es peat To 3.3j 3^/3^and ?>1f 
Tiid ^(u!eS <)f process'.oti<ll dcndciU. T*He. tn Aia^eA a.*A Svi^<X3eA t n. <X_tA.0b<1 f' <s
expo-Ue. t!oVAm.un.icibiiGxi.S aJi+k Hve. pfosecuW viesioiino JodicM (Ld,hoh 
7. i n.dacid*4 djpits o-? <louV--V R-atpct'Ve.r C*'<4t p\eci •ThJJ'vS&’ripVs ojAidsi
■.TuppovU fnu aule.q<iXi<3(AS <3-7 Doe'rVu \ a appro pV'.^P. ^o^OdT/ Pdri”i 
cLr w\zau\ <jm:'X\vS " <LA. 3.I3 so \ m mun^ -

/<

<

1

£ C i Occf ;'*



pmiWTO SEfTOSR 
n > i^AUTHOBKED^j® 

MBt-RaBM*0.

. Judicial Conduct Commission 
645 South 200.East, Suite 104 
Salt Lake City, UT 84111 ;

«**$$=•■ "ryi,'
■ K •. :

• v

i -■ .•'*

•1/ :\joo.?r.;
GLC1L*'U3-I

• . •. .

■fV 4
Mr. Henry L. Rudolph 
450 South 300 East 
Salt Lake City, UT 84111

l • c

*
“t

**
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/ 'I t
it

1 V

:.A. - :Hi tate
CONDUCT COMMISSIONJUDICIAI

- 'fi• .»»
a**>Stcvea H. Stewart

E-lrauv* Dirsctot
LI" ~:■ '>64S South 300 Hast S504 

Salt tatce City. Utah 841 It 
6011533-3200 
FAX 8011533-3208

— •• I'-'

• ' Name -1 '■ ?
.ll^5

y

— A : -•*J * . Cjtf .-:r
Jjj&sdl .366 P/i *f- 
Address; ■C

e * •
- •• ■. •: >

Telephone Number' 'i

?

r.

REQUEST FOR INVESTIGATION OF COMPLAINT

judicial conduct commission

. t

‘ V l- :*
TO: : c.i. 4. •- .r. i?'z\ . ^,.1 *

v . •
I request that the Utah Judicial Conduct Comniifsidh,uhd4itake'ah inVwtigation'of 

Jkbnc.k: I?. R.i

t

f

:■

— • " "ya member of the judiciary of the State ’'Lart
. 1.jf Utait . «* .■ .1 ~

;

SirL d>wlelr of DIk ^uiotpfc hoi been k<
Smfie t«4 eh^tHol_pyoCftc4iH.« <if fO-H-M'&A "*M ^*1 tu^ct Utn

&J<Mph oj^ls dt inched bedMSz cf Jo^t e«*d akaSz a f d-iscefioiA ^hi pnsaivhrhi 
^SfiOhdocAv-fb fn<LUe.p/,v. £1. miSTi-td ujKick a>o.S qraded/- • t J .

On ll-H-13, JoJtre PuJclpH lolfcjnatum^0 (LCdepf i-epre&efctAr
vU 5aV Lo-V-e. i_D A- Sc qQ {0 tm 51ctU^ipit<M for i Qyfhc.&ty

-cm ^dalya3r'oirt JLitfii^di C£-( TO ptJ?-4Mts4»Ao UtUa i«lu) 4j» pep propel -4-

+i J“‘3/11??* ^ij_RaJolpK UJ4.S JsV#jine4cDt»g<fteiif 4 proc&i bj psjicbffir.sis <*
11'- CcPYX <3<?liUW^j hl^FColbgo^* f>lh^jid|pVi lor 2n<] iimt <jj&s psrcisgjfirrAftQiri 

Jah,| % iMct 'dr VWtr'tQ.; Kean n<^ mr, SJ?u'dcj|p^a.^ud <l!AUiPfil4?h ^ pOt’A.^ S ®.bld 
(yi&k <i(L'rc}ts?$'\ t*-3 r pylipp'rc'^r/oi ordGir d.n 3 <L n'J rtt0^is >5f>'fk 

^.-v. a ic<?4 f>ii* ,P .A-tUU ajaA (U-'clS o tyiLSITicl

i
iOVi

:

J

:

‘ r'a,S-
Or-s.sfW'bcl <■
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&UI*1 M€°*y 4-fcr- Aj^n^ioos ^/o.Is^th,ScM
? t^e-psr/r-o a tJ»f'uM» Supi-UMt CWf- S-t*K Atp^S . TKi* KLSe. HO. UJO.S 13CC51

A i (looH uj<sS ^-'r-^[ ~*±*-n __y
.rf-Hutfrioorr. THa awe «o. a* . ft««a.,G<l j.n £***{*, £0**^'^*'*

ioavis gL. rruusli ;,

. La~:“tf

_L d-A
JSItxCe.

JflU er.

..4-

^ •
CX
y

y

. . - -, , ' . -v.- '
* • — v . r '.•*. y.-. ,/..*, - plahUfd.Du^Prod,e2>.S-a^

nU*e,U -oJ.o^ts 3
Qf space is not sufficient, vou should attach additional pages. Also attach anv Exhibits vou v.ish 
m_t£2.CQilsk[st) *T'Kl5'm<lAV ^-Wvtu^v-uHm he-ru^e^ td K0/KsV*esiojalli.WA ],xul'0.ncl 
/'■ 6*5.'Urt hin^^lr fUt d liu y4oW»«d^ He «***.»*otv -7^« ^ +1 **•:- -
^■i,:.i:r^T,'«‘y'' *s *** SiU21S5.> taui a^ :

'’hl’lAOU ff. -fdfedtih^
Compia^ant '

\0 >r v

STATE OF UTAH )

. ) ‘County of Salt Laks

On the yhf day of

sworn did say that the matters and things stated therein are true to the best of his/her knowledge, 
information and belief. ! ‘T^rr^Z notary pvbi.ic *{ |“ ‘ ~*

I 4*>- ".‘ ■.'5-v TiAVIO f.KOMCE HANitCM | l
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• '■•4:r.V-'' ' 3TATt '*A VTAJT

______ ■ 19^? personally appeared before
the signer of the above document, who being first dulyme

: I

\iI LJ.l^OpSrTuBtK-J

My commission^expires:
7
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release
WHEREAS. I have fried a complain. withtho Judicial Condopt Commlaaion of the^tau. 

Of Utah, against a member of the Judicial and

WHEREAS, it will be necessary in the investigation of said

e . • • tT’’: • - -■

matter, by the Commission -
or its Investigator, that the Judge be provided infonnatura concerning the complaint and/or a *. .v*. ... 

copy of that complain^ ‘

i . • »

* rJL'’

•* ••
* * ‘ - • *• • ?•

NOW THEREFORE? I do’hereby mthdtiae the ludicial Conduct ro^t.a^TT' 

communicate my complain, to the Judge of *hom I have complained,, and to exidbU aaid vSittbn V

. V •;T * •
• f •

* K\x .complaint to said Judge, and to discuss the 

• persons having knowledge of the matter.
same with the Judge or other court personnel, or other'

DATED this /-3^/"day of A
— wav&imZ— . V

v v’A * v soj*.^ :vj u.v*
,;t ;•'] Sait Uiw City, UT G4t 11
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STATS OP UTAH
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Signature of Complainant -
d<tnh»L PxjJntrh

type or print dime in full

oUSSCRiESD AND SWORN TO BEFORe iWe
thisX^day,
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t *

r -

Witness' .l/.Tl' * IV.'.Ti2
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