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M. Henry L: Rudolph
3020 Homestead
Cheyenne, WY 82001

Lt

RE:  17-4168, Rudolph v. Hanson, et al
Dist/Ag docket: 2: 14-CV-00883-CW

Dear Appellanti:

Enclosed is a copy of the order and judgment issued today in this matter. The court has
entered judgment on the docket pursuant to Fed. R. App. P. Rule 36.

Please contact this office if you have questions.

~~Sincerely, -

S )

Elisabeth A. Smu_naker
~++ Clerk of the Court™

cc: C. Michael Judd
J. Clifford Petersen
Ruby S. Redshaw
John A. Smow
Peggy E. Stone
Mark D. Tolman
‘Valerie M. Wilde

EAS/sls
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, ' Elisabeth A, Shumaker
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Plaintiff - Appellant,

TR ) No. 17-4168 _.
TIMOTHY HANSON; KAREN STAM; (D.C. No. 2:14-CV-00883.cy
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ORDER AND JUDGMENT*

Before BRISCOE, HARTZ, and BACHARACH, Circuit Judges,

| appellate record, this panel has determined
unanimously that ora] argument would not material}

Y assist in the determination of this
submitted without oral argument. This order and ju
except under the doctrines of law of the

be cited, however, for jts persuasive val
1uth Cir. R, 32.1.



violations of his rights under the First, Fifth, Sixth, Eighth, Thirteenth, anci foilrteenth

Amendments. Exercising jurisdiction under 28 US.C. § 1291, we affirm,

» and he
was eventually convicted in 1996 He unsuccessfully purstied postcbnviction reliefin
state and federal court, with his last claim ;iivé}r;iissed by this court in 2009. He was

paroled by the Uiah Board of P

ardons and Paroie in 204, This suit was fled on

December 2, 2014.

Jjudges are entitled to absolute judicial immunity. See Stez’n_v. Disciplin‘cvy Bd. of
Supreme Court of NM, 520 F.3d 1183, 1195 (10th Cir. 2008). It dismissed defendant
Karen Stam on the ground that public defenders do not act under color of state law
when representing clients. See Polk County v. Dodson, 454 U.S. 312, 325 (1981). 1t
dismissed defendants Charles Behréns, Barbara Byme,. and Catherine Bernards
Goodman on the ground that pfosecu.tors enjoy absolute prosecutorial immunity. See
Imbler v, Pachtman, 424 U.S. 409, 424 (1976). 1t dismissed the claims against

witness Alex Huggard based on his testimony at Plaintiff’s trials on the ground that

the claims were barred by Utah’s four-year residual statute of limitations. See Fratus

- V. Deland, 49 F.3d 673, 675 (10th Cir. 1995). It dismissed the claims against Michael

Sibbett, Keith Hamilton, Jesse Gallegos, and Curtis Garner, because they were

entitled to absolute immunity for their actions as members of the Utah Board of

(o)



and Plaintiff’s brief on appeal offers no authority or argument that calls the decision

into question, Therefore, we AFFIRM the judgment below. -
Entered for the Court .

Harris L Hartz
Circuit Judge
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WAYNE A. FREESTONE i
DAVID J. ANGERHOFER ,
CONTRACT ATTORNEYS \
50 West 300 South, Suite 900\
Salt Lake City, Utah 84101
(801) 322-1503 ‘

(801) 363-0844

\
MEMORANDUM ﬂ
TO: HENRY RUDOLPH USP #25234
DATE: May S5, 1995
RE:

REQUESTED LEGAL SERVICES

Please be advised that your Civil Rights Complaint and
have been mailed to the court.

accompanying -documents for RUDOLPH vs. HUGGARD, et.

al.  These

Please be advised that your 2254 Petition For Writ of
Habeas Corpus was also mailed to the Federal District Court.

Thank You.

CONTRACT ATTORNEYS
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E. NEAL GUNNARSON

District Attorney for Salt Lake County
KATHERINE BERNARDS-GOODMAN, 5446
Deputy District Attorney ’

231 East 400 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 363-7900

- L4

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH

-

THE STATE OF UTAH, ) :
. ' RESPONSE TO MOTION TO DISMISS
Plaintiff; ) ' COUNT]I 4-
)
-VS-
)  Case No. 941901206FS
HENRY LEE RUDOLPH, o
) Hon. PATB. BRIAN
Defendant. :

The State, by and through its attorney, Katherine Bernards-Goodman, Deputy District

Attorney, hereby responds to Defendant’s Motion to Dismiss Count | Aggravated Burglary.

In the information dated August 4, 1994 the defendant was charged with an aggravated
burglary, under Utah Code- Annotated Title 76, Chapter 6, Section 203 . The.intent-alleged -was
intent to commit a sexual assault. The Defendant was charged with Aggravated Sexual Assault
and Violation of a Protective Order as well. Mr. Rudolph was found not. guilty.on December 1,

1994 of the aggravated sexual assault and it has been conceded that this charge camlol,.'be

relitigated.

- However, the Defendant was found guilty of Aggravated Burglary and Violation of a
Protective Order. While the jury found that the defendant did not commit an aggravated sexual

assault, this does not preclude them, nor is it inconsistent for them, to find the defendant had the

Y
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STATE OF UTAH

OFFICE OF THE ATTOR.\'EYGE.\'ERAL 1
|
o, TN, ; ﬁ

JAN GRAHAM
ATTORNEY GENERAL

Caror Crawson

Reep RicHarDs
Sofeniar Generat

Chief Deputy Attomey General

July 3, 1996

Pawves DePauus
Chief of Statt

Mr. Henry 1. Rudolph ..
450 South 3rd East
Salt Lake City, UT 84111

Dear Mr. Rudolph:

Your letter of June 6, 1996, regarding alleged corruption.by a Judge, prosecutor
and several police officers was reviewed by the Criminal Enforcement screening. committee.

The Salt Lake District Attorney has jurisdiction over the criminal prosecution
of matters which occur in Salt Lake County. The Attorney General’s office investigates and
prosecutes cases which are multi-county or if requested to do so by the county or district
attorney who has jurisdiction. The elected District Attorney has broad prosecutorial discretion
in determining whether or not to prosecute, .or in your case refile charges, in any criminal
case. Only in very rate circumstances will we intervene or overrule a decision made by a
county or district attorney. Nevertheless, in a case such as yours, which has already been
nrasecnted and there i< naw nending nrosecution. it wonld he a conflict for the Attornev

General's office to" have any involvement since this office represents the.State in -any appeal
you might file. ’

Since you have not been successfuj in defending yourself against all the
original charges, vou should contact a private attorney or. if vou can’t afford an attorney, you
should consider asking for a legal defender to handle your defense. A_defense attorneywould
also know how to handle the alleged perjury.by a witness for the prosecution.

Very trulv yours.

I
< .-

1

~ Elaine R. Larson
Investigations Division

3 B
; N &
ol aince (¢ Xé{" bdeges

236 State CApn’o_;:' —
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STATE OF UTaAH

OFFICE OF THE ATTORNEY GENERAL

e '-,W"‘-' o
-._. Igg B”,I“

S erssn:

JAN GRAHAM
ATTORNEY GENERAL

CLEﬁh\mﬂ~::a; <JIURT

UTAH

Carot CrLawson
Solicitor Generat

Geoffrey J. Butler

Reeo RicHARDS
Chief Deputy Atlorney General

March 26, 1997

Pawver DePavus
Chief of Staff

MAR 2 8 1997

CLERK SUPREME CQURT
UTAH

Re: Henry Rudolph V. Captain Cunningham et al, 970110

Clerk, Utah Supreme Court
332 State Capitol
Salt Lake City, Utah 84114

Dear Mr. Butler:

The State respondents were not served or
ordered to respond by the trial court and, consequently, did not
appear there and submit to that court's jurisdiction.

Respondents are not waiving service of the original petition
and will not appear as parties on appeal. Accordingly, we will not
be filing any brief or memorandum in this case.

Very truly yours,
ANNINA M. MITCHELL
Deputy Solicitor General

VFacy AN TR

Y EAST 300 SOuTH - 6T FLooR P.O. Box 140854-0854 « Sapt LAKE BT T 847114-0854 -

(1Y, UT BATTANRRA T v=r+nr~

Tt "BA1.286_010N10 . . e o



JAN GRAHAM
ATTORNEY GENERAL

James R SoPeR REED RICHARDS
Soficitar General Chigf Daputy Attornsy General

9 November 1999
Patrick Fisher ._.—
C!'erkA v . . i G LI SO T
UNITED STATES COURT OF APPEALS, TENTH CIRCUIT
1823 Stout Street
Denver, Colorado 80257

—

‘Re:  Rudolph v. Galetka, Case No. 99-CV-371
Dear Mr. Fisher:

This office recently received your letter, signed by Deputy Clerk L. Balzano, dated
18 November 1999. The letter states that the Court has construed documents filed by Mr.
Rudolph s an opening brief and invites “appellee” to file a responsive brief within 30 days.

The State of Utah is not a party to this action. Although a-State agent was named in,
the petition below, the district court has not served upon the Attorney General a capy of the
Retition and an order requiring the State to file a response as specified in rule 4 of the Rules
Goveming Section 2254 Cases in the United States District Courts. Nor does the State by
this letter enter a general appearance in this case or waive formal service.

Accordingly, the Utah Attorney Genel:al does not intend to filea briefin this.appeal.

- Very truly yours,

pief, Criminal Appeals Division
jm
copy: Henry L. Rudolph

160 East 200 Sourx 8ixTh FLOOR » P.O. Box 140854 « SALTY LAKE CITY, UTAH 84114-0854 » TeEL: (801) 366-01B0 « Fax: (801) 366-0167
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',nc}:;S El-hc'n P’; prand “}2& _t.fmﬂ,} " S g i;g,;‘\‘,;tcg k;:;m\ary, agaravated sexual assault, and issue of [her] own ineffectiveness at trial on Qoo
Gk(ll‘J‘t ;.h (‘jit’ Li\:’:)p L?f;r) ff) )C'jAgélljg;f‘?\) ’\ < \iolation of a protective order. His first trial, at which appeal.” State v. Labrum, 881 P.2d 900, 907 (Ltak Ct. ,
.1 acted  within ' e scope o-t:‘ e " <3 heappeared pro.se : with stand-by counsel, cnded with | App. 1994) (internal quotanons.cmilted); Posqual v. .
“srining that Lieberman's sﬁb\‘c sent ™ convictions of aggravggd%lary and violation of a | Carver, 876 P.2d 364,365 n.1 (Uiah 1994);,‘ f’ar‘scns
be matoral result of his S c?u"ie‘r" ) %;;- protectivé. order but @cquittal of ,gggr;wated sexual | v. Barnes, 371 P.2d 516, 521 (Utah 1994). Given that
cirmory injury. his 1 2 assault. After Rudolph appealed, this court summarily | this.is the case here, we therefore. reach the issue
ingly, we affirm the Commission's 2 reversed and remanded the case for a new trial | whether Rudolph's counsel was ineffective when she
ynclusions. CoEE i »becaus ;amalfungnonmther.ecordmgcquxpmenthad failed both at trial_and. on _appgeal to f:hallenge
N . ...'} Ag_st_ﬂ?g ,‘the'ﬂ..maLcourt_.record. Rudojph again Rudolph's right to represeng;l\igngclf at.trial and to 2
Theme. Jr.. Judse P e ~t5’41.h1mi’;l‘f,zlt._];us_s.sg&z_n_d_ trial, which ended cHillenge the Utah burglary swtute ori "vaguchiss,
» <t JHES . { o Lsifa E@§yjal. After a third trial, at which he was | groynds. AT T R
INCUR: . . %re@sgp‘teqpy court-appointed counsel, Rudolph was 9% "With respect to the first issue, Rudolph has not®
. ol agmqu_glggd of aggravated burglary and violation | provided this court with any SIMWLS- -
. Jackson, Presi ding Judge. 1 of a protective order. He appealed, and this court ‘from_his third triab that would demonstrate hise
“avis, Judge . affirmed his convictions. State v. {__?ydol h, 970 P.2d | continued wish to represent himself: 5.0k A% e
. b, 1221 (Utsh 1998). $1785/  firdund » ;)\ When a defendant predicates error fo'this ~ |
{ ’_\.,\ﬂB In this appeal from the denial of a subsequ% 2 court,- he has the duty and responsibility of b
. "a usual or ordinary” excrtion is sufficient ' ’,“5 petition for post-conviction relief, Rudolph. rais supporting such allegation b¥ an_adeqyate 4{3
»gal causation requirement; however, "a \\L four ;s_sg_eﬁsﬂgg;_ggygqqs_\x _rglsgdv4oén»_dirqc§_app_e¢l:~ T~3 record. Absent that record, defcndant's o p 34§
) preexisting condition must show that the f, (1) Though not asserted at trial or on direct appg’a;, " "assignment of error stands as a unilateral F :
»ntributed something substantial to increase i the issues he now raises warrant review becausg of _ allegation which the review court has no ;
:ady faced in everyday life because of his ¢ .unusual circumstances; (2) Utah's burglary statute, 33, power to determine. This.court simply cannot  ;
en v. Industrial Comm'n, 7129 P.2d 15, 25 \0\' i}{fe?ﬁi?é_{_ By this court on direct appeal and as, rule on a question which depends for its~ "
N " o ', apphied to Rudolph, ls_,,unconstitutional\yﬂ__\{agu_ej existence upon alleged facts unsupported by, 5.7
prosiscly. hecmant st st Y because it s fo auficinty 1ennlh SO therecord.., 8,4 £CE e
e, Intormountain Heallh Care . \/  forbidden act; (3) Rudolph was.denie AMO‘,#YMWFSMM, 57 P.2d 289, 293, cert. denied, * -
"$39'P.2d 841, 846 (Utah Ct. App. 1992). 7 ~>ree.r.9_8.9m_._bjm.§¢_l_f._.in__. _viglation__of_the. Sixthi | 460 US. 1044 (1982); see also Utah R. App. P-, -
, responsibility for costs tesulting from ~; Amendment of thg\ U.S. Constitution;{ and. LH1(e)(2).! W@d that appointed "\ ;
gravations to compensable workplace injuries - } £¥/ (4) Rudolph was deprived of effective assistance ofJ jgounsel represented Rudolph at_trial without his. &
iic. The claimant must first demonstrate that : 5\\-_.- counsel at-tgi‘a,];aagﬁﬁmgtﬁmgd- < . protest, thathe requested continued representation by \
}tlaggf?"?ﬂoﬂ is "he.'ﬂa“lm‘ result” of the [T STANDARD OF REVIEW i i| the Legal Defermters” office during sentencing, and
liatfc 1'(’2:'2’73'6 ;‘f;c'ldga gg%"("é‘:;’; ig(;g‘se)s \;; 94 We review an appeal from an order dismissing or | that he permitted the lawyer to represent him on -

ission adopted the findings of the ALJ.

; ., comectness without deference to the lower court's | this court considered in affirming , (he. conviction.

-(U' conclusions of law. Julian v. State, 966 . 0 P24,
v ANALYSIS ,Lléfl’tﬂf; i w&ufor court-appointed counsel went 5

denying a petition for post-conviction relief for | appeal, eveiftnoug he also filed pro se briefs which9
49,252 | Rudolph, 970.P-3d at 1225. Absent evidence to-the &

N (Utah 1998).
t\{b 95 Apetition for post-conviction reiief1s acollatcr\al;: beyond mere acquiescenge and simple_ cooperation..

——

Cite as F..K. - ‘.{3 /’ \a
439 Utah Adv. Rep. 8 ' ,[ 0

J/contrary, fWe agr with... (e ToWer—cOurT that

N THE SUPREME COURT K%D P U attack on a tonviction and sentence and is not'a | He has theréfoie waived his Tight to claim that

IR © .« substitute for direct appellate review. Carter v ¥ counsel was ineffective when "she did not raise fis

OF THE STATE OF UTAH 1 7 " {* > Galetka, 2001 UT 96,96, __P.3d____. Any issues/ right to  self-representation under the ,—Sixths
WDOLPH * A a,,\ o ’ that were not addressed on dir;ct appeal but cquld 'Ame‘n@méﬁt‘of;hg_ U__.S,,angt‘imtipn. :;j;‘,{ _:;.j-,' S
{fand A “ilant PR PR \'_\ { have been raised may not be raised for the first time ﬂ?jﬂ{tﬁ_'_rgsﬁt tothe second issue, we coriclude that,
ppetiant, -« 37 SR in a post-conviction relief proceeding absent unusual theZctaim- of "ineffective- assistance™of counsel in }

. e . : 13 circumstances. This rule applies to all claims, | failing to challenge the Utah burglary statute on(
T;{KA& ?\Vﬂl‘dﬁn’ Utah State Prison, .- g including Eo_:}gtjmmnal questions, Julian, 966 P.2d at’| vagueness grounds has alsa been md...Rudolph
and Appellee. L b as8. iie Y J—P niih uld-and_should. have-raised "that issue himself,

218 - : .__,,;. €6 Rudolph does not articulate 'any unusual | because he filed his_own b iefs on_direct appeal{,:‘;_‘

‘;IISIOZ : ¢ 7 circumstances other than noting that the errors Rudolph, 970 P.2d at 1225.: ¢ vt 7.7 - R
b ) ) H committed below were obvious : agdbmy‘ol.vcd‘lh' 1}10 ) Even were..we. to' reach..the issue of"
5 Kok rosal } iirad 75 "w denial _of F_substantial conshitutional _rights. His’ Ineffective assistance of counsel, Rudolph would still
oA freile d) U 70 M constitutional claims  with respect to *eection | have to demonstrgte (1)_.that_ his counscl's
rict, Sult Lake N o 76-6-202(1), Utah's burglary statute, and representation fell below an objective_standard of
rable Pat B. Brian Lo~ . : sclf-representation are therefore procedurally barred, “Teasonableness and (2) that her ineffective assistance
because he has not demonstrated an jous injustice | prejudiced him: Strickland v. Washington, 466 U.S.
- EY: e . e . OF 2_ substantial  a iudicial _denial_of..a-4 668, 687 (1984). Rudoiph has failed to establish
n L. Preston, Salt Lake City, for plaintiff Vo CQgs,iit_ggj_gnaldghLCaﬂer, 2001 UT 96 at {15 (citing substandard performance under the first prong of the
o J ‘ F Sk /} (SR o * Hurst v. Cook, 777 P.2d 1029, 1035 (Utah 1989)). Strickland test.. Rudolphs counsel__challenged the
sinion psubject Io revision before final L 47 However, under Utah's Post-Conviction Relicf | clements of thie bur Tary statute only through claims
ublication in the Pacific Reporter. i Act,apetitioner may raise the issues he failed to raise. | of ETONCOUS Jury structions. She may well have’
7 w7 on direct appeal through an all_egz;tignof.inﬁffecﬁ-ve made the tactical decision not to pursue a
RIAM: 17 Js R 4 N U | ’ ! assistance of counsel at trial and on appeal if he was | constitutional chalienge to the burglary statute
ORTS IEEEE ’/“ K5 BN LB S B i represented by the same counsel during both phases becausc this court cndows legislative enactments with

o ,’;;“»/' e /. FAR _:-). oL ! - ! .)‘h - i PR 3‘ NEAN {} U'rAH ADVANCE I{EPORTS |

P ¢ . ERC MR S S TR LN e

A DR



t

L uom which they <o be eanstrued s canforining to
~arstitution | requireineids, S w DelBooy, 2000
UT 32, “26, 996 D.2d 546 (citing cuses); soe also
Stute v. Krueger, 1999 UT App 54, 921, 975 P.2d

- 489, Counsel's challenge to the jury instructions

* achieved the same result, and that trial strategy did

onot full below an objective standard  of

. reasonablencss. ‘L—*wé u L Ry

gt

ke 2T Y e
Having folind no substandued performance on

Foretry, Fire, and State Lands, auppc.ll:; from a
summary judgment order upholding Teocle Count s
vacation of its interests in u portion of Vst
Stansbury Road near the Great Salt Lake. Wereverse
and remand.

BACKGROUND

92 In March 1993, folIO\vinogL:cpcatcd vandalism to
their respective properties on Stansbury Istand,'
landowners Six Mile Ranch Cempany, Craig S.

4#'- > behalf of Gounsel we. need. not.reach the seco ) Bleazard, John D. Bleazard, and Mork C. Bleazard
Vi < "prong of the Strickland test, ,@,.9:, MCOHCCUVCW, "the Bleazards") petitioned Tooele
‘ S ", CONCLESION™  ™\1 ' @'| County ("the Ceunty") to vacate its interests in the

i 912 We hold that

-
Py

'
li !

T

B i . . Cite as. R .
| pro S - o 439 Utah Adv. Rep. 10 Jost _fren
L0 UBoP-00oC &~ . v
tldq)ry IN THE SUPREME COUR \
4 OF THE STATE OF UTAf]

|

|

[

.+ " Bleazard; and John.D. Bleazard, . -

Y

-.J

court-appointed counsel ¢on d throu fippeal
<Pasofright, and thus counsel was not ineffective in not
raising the issue of self- representation. Likewise,
counsel was not_ineffective_svhen_she_did-.not

challenge the burglary statute on.yagueness grounds.
'THe denial of the petition for post-conviction relief is
2 affirmed, AR S YT e - FV F
X i 3 Sl
. o R S SNC A ST T
:f—_é‘l‘.' ) L ot required of all ewﬁence regarding 1™
: challenged finding or conclusion. 1i the appeliant
intends to urge on appeal that a finding or conclusion
1 % . (] s unsupported by or is contrary to the cvidence, the | 4
/\,\ \” appellant shall include in the rgS01d 2 transcript ofgl_[’ )
‘}0‘ e “gyidence relevant to_$uch finding or conclusion.
A ,

7

rclevant(‘po'moqs’of the transeript,
U6 T 70 G, F e

i
- ;-'/‘7%/{}‘7 Lepe

r €7

STATE-OF UTAH, by and through DivR
Forestry, Fire & State Lands, _

Plaintiff and Appellant, . T
VLT e ———
. . TOOELE COUNTY, Utah; Six Mile Ranch . . .
i Company; Craig S. Bleazard; Mark C.

\ .. Defendants and Appellees. o
¥ ‘. A0 Lt .l 4' .t . - ) T . ‘(; -
No. 20000493 . s
FILED: 01/18/02 . . S :

i_2002 urs.

Third District, Toocle Dep't |
The Honorable David S. Young,

ATTORNEYS: e
Mark L. Shurtleff, At'y Gen., Annina.M.
Mitchell, Asst. Att'y Gen., Salt Lake City, for plaintiff
Douglas I. Ahlstrom, Toocle, and George §,

Young, Brent A. Bohman, Salt Luake City, for
defendants :

This opinion is subject 1o revision before final,
publication in the Pacific Reporter.

RudQJplL's__.xequ.est O

il
Neither the courf nor the appelice is_obligated—to]
correct appellant's  defiighcies —in proyiding _the |»

reco ,d ) nelade

northern portion of the main access road to the area,
West Stansbury Road. Subsequently, the County
published notice of the Bleazards' petition to vacate
West Stansbury Road in the local newspaper, the
Tooele  Transcript-Bulletin.. This notice, which
.appeared in the Transcript-Bulletin once a week from
May 18 to June 8, 1993, stated in pertinent part:

. NOTICE IS HEREBY GIVEN that the
Tooele County Commission will conduct a .
public hearing [on] June 15, 1993, .

, concerning a proposal to vacate
approximately cight (8) miles of the northerly '
portion of the Too¢le County road located
.along the West side of Stansbury Island. A ..
petition from landowners whose property
adjoins the majority of this County road was’
filed with Tooele County asking that thisroad ', .
- be'vacated. One land owner in the same area .
is not‘included in the petition for vacation ~
and, therefore, the Tooele County
Commission, pursuant to its own order, has’
included the remainder of the Couiity road ==
running through these properties for
consideration to be vacated. . . . = -
The legal description of the County road
considered for vacation is as follows: ==~ —
Commencing along the South line of °
Section 16, Township 1 North, '
Range 6 West, Salt Lake Base and |
. Meridian, and continuing North
. through Séctions 6,9, 4 and 5 of the

said Township and Range; and

thence running through Sections 32,

29, 20, 21, 16 and 9 of Township 2 ,
. North, Range 6 West, Salt Lake Base .

. and Meridian. . ,
sInaddition to its fofice in the Transcript-Bulletin, the
County mailed written notice of the proposal to )
| various property owners with land abutting Wes s
Stansbury Road, but it did not send written notice 1 ,-
the State of Utah ("the State"), . o
3 Shortly thereafter, on June 15, 1993, the County
held a public hearing conceming the Bleazards'
petition. Approximately one month later, “on
"August 17, 1993, the County enacted by a two-
to-one vote Tooele County Ordinance 93-9, vacating
the County's -interest in West Stansbury Road

the County's prior potice: . .
%4 On June 11, 1999, the State filed suit in the Third
District Court for Tooele County challenging the
‘validity of Ordinance 93-9° pursuant to scctions
27-12-102.3 and -102.4 of the Utah Code.

' pursuant to the description of the road published in ;.

.

o

A

i
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Specifically, the State alleged that in’ adopting the E_
UTAH ADVANCE REPORTS ' )
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ORDER AND JUDGMENT"

Before BRISCOE, HARTZ, and BACHARACH, Circuit Judges.

Plaintiff Henry Rudolph appeals from the dismissal by the United States

District Court for the District of Utah of his suit under 42 U.S.C. § 1983 alleging

* After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist in the determination of this
appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore ordered
submitted without oral argument. This order and judgment is not binding precedent,
except under the doctrines of law of the case, res judicata, and collateral estoppel. It may

be cited, however, for its persuasive value consistent with Fed. R. App. P.32.1 and
10th Cir. R. 32.1. :



-

violations of his rights under the First, Fifth, Sixth, Eighth, Thirteenth, and Fourteenth
Amendments. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm.

Plaintiff’s claims arise out of his prosecution and conviction for aggravated
burglary and violation of a protective order. His first trial was in August 1994, and he
was eventually convicted in 1996. He unsuccessfully pursued postconviction relief in
state and federal court, with his last claim dismissed by this court in 2009. He was
paroled by the Uiah Board of Pardons and Paroie in 201+, This suil was fiied on
December 2, 2014.

The district court dismissed defendant Timothy Hanson on the ground that

judges are entitled to absolute judicial immunity. See Stein v. Disciplinary Bd. of

- Supreme Court of NM, 520 F.3d 1183, 1195 (10th Cir. 2008). It dismissed defendant

Karen Stam on the ground that public defenders do not act under color of state law
when representing clients. See Polk County v. Dodson, 454 U.S. 312, 325 (1981). It
dismissed defendants Charles Behrens, Barbara Byrne,‘ and Catherine Bernards
Goodman on the ground that pfosecv.itors enjoy absolute prosecutorial immunity. See
Imbler v. Pachtman, 424 U.S. 409, 424 (1976). It dismissed the claims against
witness Alex Huggard based on his testimony at Plaintiff’s trials on the ground that
the claims were barred by Utah’s four-year residual statute of limitations. See Fratus
v. Deland, 49 F.3d 673, 675 (10th Cir. 1995). It dismissed the claims against Michael
Sibbett, Keith H'amilton, J ésse Gallegos, and Curtis Garner, because they were

entitled to absolute immunity for their actions as members of the Utah Board of



Pardons and Parole. See Knoll v. Webster, 838 F.2d 450, 451 (10th Cir. 1988). And it'
dismissed defendant Erin Riley, who acted as the state’s attorney in Plaintiff’s
postconviction actions, on the ground that she enjoyed absolute immunity for her
actions. See Robinson v. Volkswagenwerk AG, 940 F.2d 1369, 1373 (10th Cir. 1991)
(noting absolute immunity has been extended to government lawyers acting as
advocates in civil proceedings); Ellibee v. Fox, 244 Fed. Appx. 839, 844 (10th Cir.
2007) (rejecting claim that gbvemment attorney ““is not entitled to absolute
prosecutorial immunity when he is acting as defense counsel for the state in a civil
habeas action”). Although defendants Hanson, Byrne, Sibbett, and Hamilton had not
yet been served, the district court exercised “its screening authority to dismiss these
defendants.” R., Vol. Iat 438. -

The district court’s decision is soundly based on legal precedent and principles,
and Plaintiff’s brief on appeal offers no authority or argument that calls the decision

into question. Therefore, we AFFIRM the judgment below.

Entered for the Court

Hariris L. Hartz
Circuit Judge
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[N THE UNITED STATES DISTRICT COURT ‘
FOR THE DISTRICT OF UTAH ﬁ
25 10 98 2 r
HENRY LEE RUDOLFPH, (RS -
Plamtiff. - i VEZIORANDUM DECISION 8 ORDER
AL LA
V. ’l
TIMOTHY HANSON et al.. Case No. 2:14-CV-883-CW
Defendants. District Judge Clark Waddoups
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The Amended Complaint here alleges civil-rights violations regarding Plaintiff’s

: prosecution and conviction by the State of Utah for a crime occurring on August 1, 1994. The
: el ——
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The State charged Rudolph with aggravated burglary, aggravated
sexual assault, and violation of a protective order. He appeared pro
se with the assistance of standby counsel. Following a jury trial in
~y late 1994, h@tﬁ@fﬁéﬁﬁf and sentenced on the charges of D I
aggravated burglary and violation of a protective order, but was
acquitted on the charge of aggravated sexual assault.

e I

Rudolph appealed his convictions to this court. Because significant AN
portions of the trial transcript were incomplete due to technical . .

Pefuva,

proble_rr—ls with the court reporter's machinery, we summarily

,f/) Adpefam L ‘. A reversed his convictions and remanded his case to the trial court ¥
s (f for a new trial on the aggravated burglary and violationofa - = .7 . Sl
protective order charges. On remand, the trial judge, Judge  ¥* L T i
Timothy R. Hanson, regg§gg1_lli_rg§§lf, and the case was reassigned L)
) to Judge Pat B. Brian. ” j 9 » G
Mo B LOE g ks , . : 42 2 M ¢ /?f: PR
s In February 1996, Rudolph's new trial began, and he agamn -,7 ~
ANE ,"Vm s oo pie 37 appeared pro se. However, during the redirect examination of the g daddey
Sk EEpE T T State’s first witness, the court granted Rudolph’s motion for.a £id Fegre

mistrial. He also moved to recuse Judge Brian from further
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STRESLY -x» proceedings in the case. Although Judge Brian apparently granted ' a“: 1 o ,U" U 04
" this motion, he continued fo_preside over Rudolph’s third trial. be
~ »3At the third jury trial, Rudolph was represented by court-appointed N "’“ *N
& 9449 W#y counsel. He was again convicted of aggravated burglary and e

violation of a protective order and was sentenced to concurrent <~ DI, L5 %f'rz"d
prison terms as prescribed by staiute. Rudolph now appeals from ¥er ea y 27
these conviations. g

Id. at 1223-1224.

Plaintiff names these defendants: Timothy Hanson (judge at one of Plaintiff’s criminal
trials); Karen Stam (Plaintiff’s public defender); Charles Behrens, Barbara Byrne, and Katherine
Bernards Goodman (prosecutors); Egin Riley (Assistant Attorney General representing State in
Plaintiff’s state post-conviction proceeding); Michael Sibbett, Keith Hamilton, Jesse Gallegos,
and Curtis Garner (U;ah ]%oard of Pardons and Parole (BOP) members).' Service of the
Amended Complaint on Hanson, Byrne, Sibbett, and Hamilton remains unexecuted. Pending
motions to dismiss have been Tiled by Stam, Behrens and Bernard Goodman (together), Riley,
;e o

1., £ h
Gallegos, and Garner. ~ #E Lo e sae 0

UNSERVED DEFENDANTS

The Court ordered service on all. defendants in this case; however, despite extra efforts,

Hanson, Byrne, Sibbett, and Hamilton remain unserved. Even so, the Court exercises its
screenin ity to dismiss these defendants. Frdfiry b w AT aE
2 Faairy l};, 1484 "‘"’/
. e et S Py f I’ .4
A. Standard of Review

This Court shall dismiss any claims in a complaint filed in forma pauperis if they are

frivolous, malicious, fail to state a claim upon which relie{ may be granted, or seek monetary

"' Two defendants--Alex Huggard and Jeremy Holt--have already been dismissed from this action. (See Docket Entry
#s 44 & 66.)
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/{\ relief against an immune defendant. 28 U.S.C.S. § 1915(e)(2)(B) (2017). "Lasmissal ol a urg se
¢ complaint for failure to state a claim is proper only where it is obvious that the plai... f cannot
prevail on the facts he has alleged and it would be futile to give him an opportunity to amend."

Perkins v. Kan. Dep't of Corrs., 165 F.3d 803, 806 (10th Cir. 1999). When reviewing a N
v
\

S R ETD N
ﬂoTA

complaint’s sufficiency complaint the Court "pzsuines all of plaintiff's factual allegations are’ |
true | and construes them in the light most favorable to the plaintiff." Hall v. Bellinon, 935 F.2d
1106, 1109 (10th Cir. 1991).

Because Plaintiff is proceeding pro se the Court must construe his pleadings "liberally"”

and hold them "to a less stringent standard than formal pleadings drafted by lawyers " Id. at

1110. However, "[t]he broad reading of the plaintiff’s éomplaint does not relieve [him] of the

burden of alleging sufficient facts on which _arecognized legal claim could be based.” Id. While

Plaintiff need not describe every fact in specific detail, "conclusory allegations without

P ~>supporting factaal-averments are insufficient to state a claim on which relief can be based." Id. - |- 2%0- ‘
B. Defendant Hanson ;//,;;{/*: tei
’ 2r acks

It is well settled that judges "are absolutelvy immune from suit unless they act in 'clear

-absence of all jurisdiction, meaning that even erroneous or malicious acts are not proper bases 47 feiy

for § 1983 claims." Segler v. Felfam Ltd. P'ship, No. 08-1466, 2009 U.S. App. LEXIS 10152, at

*4 (10th Cir. May 11, 2009) (unpublished) (quoting Stump v. Sparkman, 435 U.S. 349, 356-57

(1978)). Regarding the allegations here, Defendant Hanson acted in a judicial capacity in e/
presiding over a criminal trial, so he is entitled to absolute immunity. See Doran v. Sanchez, No.
08-2042,2008 U S. App. LEXIS 17987, at *2 (10th Cir. Aug. 19, 2008) (unpublished). -«

Defendant Hanson is thus dismissed.
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C. Defend'ant Byrne PR ”i v S

A prosecutor acting witMWs absolute immunity from suit
under § 1983. Imbler v. Pachtman, 424 U S. 409, 424 (1976). Asa prosecutor, Defendant
Byrme’s acts, as alleged by Plaintiff, relate to advocacy before the court. Defendant Byrne is Lol
therefore entitled to absolute prosecutorial immunity from this lawsuit.

D. Defendants Sibbett and Hamilton

These defendants will be treated together with their fellow BOP members in a section  ¢x /' & ‘%

below granting the motion to dismiss of Defendants Gallegos and Garner.

E. Conspiracy Claim against all Defendants

The Court includes in its screening section its short analysis regarding Plaintiff's
L) =~ ool D1 analys

conspiracy claim. Such a claim requires Plaintiff to “specifically plead 'facts tending to show

agreement and concerted action.'" Beedle v. Wilson, 422 F.3d 1059, 1073 (10th Cir. 2005)

(quoting Sooner Prods. Co.v. McBride, 708 F.2d 510, 512 (10th Cir. 1983)). Plaintiff has-not s~ =%

’
-7

1= E

met this responsibility in his complaint; his vague assertions that multiple people lied to effect -

.

i
Peedd

h 4

. . . . . £4
egal trial and incarceration, and. therefore. a conspiracy must be involved, are not enough. ~ »

}.)-",;‘
YR

Kl
his:

P
/£ £y
s P
. IS -1 A g
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This claim is thus dismissed as to all defendants.
MOTIONS TO DISMISS OF REMAINING DEFENDANTS
A. Standard of Review
To withstand a motion to dismiss brought under Federal Rule of Civil Procedure
12(b)(6), ““a complaint must have enough allegations of fact, taken as true, ‘to state a claimto ~ —
relief that is plausible on its face.’” Kan. Peﬁn Gaming, LLC v. Collins, 656 F.3d 1210, 1214

(10th Cir. 2011) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). While *“‘a court
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\(%\.\_ WmﬁmmgaLQQ&@ntaincM&uomrﬂaint " this rule does not apply to

legal conclusions. Id. (quoting Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)). “[A] plaintiff must
\54 /‘g, b\ offef@factual allegations to su
Mol N

3 K_ﬁ____g_____m@g}u]mm," Id. (citation ornitted). Acomplamt s7- /// #
\ \,}(" (}: { ,_.

,J
3392
: survives only if it “‘states a plausible claim for relief.”” Id. (quoting Igbal, 556 U.S; at 679) see o 7 f D

\ also Manzanares v. Reyes, No. 2:14- CV-49, 2015 U S. Dist. LEXIS 136437 at *3 ) (D Utah
Sep. 14, 2015) (report and recommendanon) - )

Ce

B. Defendant Stam ‘X ‘QX %
Defendant Stam’s motron was filed February 9, 2017. (Docket Entry # 57.) Plaintiff was

given thirty days to respond but did not. In any event, Defendant Stam’s argument is irrefutable. .. Somte.
SptginS
“It is axiomatic that before a litigant may pursue and claim that he has been depnved ofa 7

constitutional nght~-mclud1ng the nght to due process of law--he must first establish that the

challenged conduct constlhxte(LWcUon.l " United States v. Int’l Bd. of Teamsters 156 F.3d -

3 354,359 (2d Cir. 1998), see also Lindsey v. Thomson, 275 Fed Appx. 744, 746 (10th Cir. 2007).
W 7 met /ll@ v b)rf’db/ 520 - 4

" Public defenders do not act under color of state law w{en representing clients. Polk

-l

County v. Dodson, 454 U.S. 312, 325 (1981); see also Shue v. Custis, 531 Fed. Appx. 941, 942

(10th Cir. 2013) (“It is long established that public defenders do not act under color of state law

n-17-
- -2 q-
e Mj while providing legal assistance to a client accused of criminal wrongdoing.”). Public defenders N
/l/ ’// ¢ \’/Ve‘j Qu
.’ A T 11',. act independent of any state authority. See Zapata v. Publzc Defenders Office, 252 Fed. Appx. 5.0
)f Jb /} 237,239 (10th Cir. 2007). The Coust thus grants Defendant Stam’s motion to dismiss, S i
s S | - uadntdpzzen
) ' i o ‘ 4 A V] s 4 ./t" " '/,' A ,..‘ f-',/j_‘j o }I/‘L;J L‘yﬂ A
SR 2-5 75 g A Lt T
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C. Defendants Behrens and Bernards—Goodman'

e b‘-jo

Plaintiff objected to Defendants’ jomt motion to dismiss. (Docket Entry #s 35,&.41 )
! / 7§
Defendants persuasively argue that, as cnmmal prosecutors they have absolute immunity from llj

Plaintiff’s claims as alleged. -

“[A]bsoluté imniunity defeats a suit at the outset, so |

ong as the ofﬁclal s actions were f o

4 .;’

'~ bl L
w1thm the scope of the immunity.” PJ v. Wagner, 603 F. 3d 1182, 1195 (IOth Ctr Utah 2010) ;

/' / /’ '. //’.
(brackets in ongmal) (internal quotatlon marks omitted) (quotmg szelman V. Hzldebrand 873

F. 2d 1377 1381 (10th Clr Kan. 1989), Imblerv Pachtman 424 U. S 409 430 (U S. 1976))

Both Defendants Behrens and Bemards-Goodman were deputy dlstnct attorneys at the time they

prosecuted Plaintiff. Behrens represented the State of Utah in the first trial, and Bernards—

Goodman represented the State of Utah in th,p_thu_d_mal and both are entntled to absolute

1mmumty. The United States Supreme Court, in Imbler, held “that in initiating apfOsecution and

in presentmg the State’s case, the prosecutor is immune from a civil suit for damages under §

1983.” 424 U S at431. Plaintiff’s allegatlons against Behrens and Bernards-Goodman relate .

. > only to their actions m prosc'cutmg him, Thls entitles them to absolute prosecutorial i immunity.

See Coleman v. Stephens, No. 16- 6057 2016 U.S. App. LEXIS 11656, at *2 (IOth Cir. June 23 -~

2016). Moreover, Plamtlff has alleged no facts ve nts
from the coverage of prosecutonahmmunj;L

Accordingly, the Count concludes that Defendants Behrens and Bemard-Goodman are

entttled to absolute immunity and the Amended Complaint should be dismissed w1th prejudice

. // t . /1 /fbcfjﬂ o //
with respect to them. ha f//yi?’ /' 3.3 ,61&7 /(c'/ 6’///”‘ Y o C

Ll /X Lvi‘f
/20’945:&{0/%4'/ N ‘fﬂ/"/ﬂ" £/ ‘/ t;é J¢ Cjé{) ‘(/“‘{///,jjzé

| A WM; wf iotlhusn S Lo
od,//f 21 srp, 3,
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D. Defendant Riley 5:"(' g
At

Plaintiff objected to Defendant’s joint motion to dismiss. (Docket Entry #s 37 & 46.)

« oy
It
13

Defendant persuasively argues that, as a criminal prosecutor representing the State in a post-
conviction proceeding, has absolute Immunity “rom Plaintiff’s claims as alleged.

The Tentﬁ Circuit has held, “’ Absolute immunity applies to the adversarial acts of
prosecutors during post-conviction proceedings, including direct aﬁpeals, habeasszorpus ‘
proceedings, and parole proééi&dings, where the prosecutor is personally involved in the ( £33
subsequent proceedings and continues his role as an advocate.”” Ellibee v. Fox, 244 Fed. Appx.

839, 844-45 (10th Cir. 2007) {(quoting Spuriock v. Thompson, 330 F.3d 791, 799 (6th Cir. 2003));
see also Robinson v. Volswagenwerk AG, 940 F.24 1369, 1373 (10th Cir. 1991) ( noting absolute
immunity also has been extended to government lawyers involved in civil proceedings). In
Ellibee, the Plaintiff tried to say that prosecutorial immunity did not apply to counsel “acting as a

defense counsel for the stat in a civil habeas action” and was explicitly rejected by the Tenth © Eaied

Circuit. Id.

mmerefore concludes that Defendant Riley is entitled to absolute Immunity and §2 Dt o fn

THE (g i
the Amended Complaint should be dismissed with prejudice as to her. b
E. Defendants Sibbett, Hamilton, Gallegos and Garner /i ,‘ l;_. .
o b o |
Defendant Gamer filed a motion to dismiss. (Docket oty 29) Pl e e

5

(Docket Entry # 33.) Defendant Gallegos filed a substantially similar motion to dismiss. (Docket
Entry # 59.) Plaintiff filed objections to their arguments. ( Docket Entry # 61.)
Because the arguments for Gamer and Gallegos are essentially the same as thos- that

would be made for Sibbett and Hamilton, the Court grants the motions to dismiss as to all four of



/
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these BOP defendants. (Garner’s Motion to Dismiss, Docket Entry # 29, p. 5 n.2) (“Although
they have yet to be served, these same arguments apply to former Utah Board of Pardons and
Parole members Michael Sibbett, Keith Hamilton, and Jesse Gallegos. Requiring service upon

: : : L b3 ' { ..',":; ."‘"- vZ4 'f‘” 7".-; e
them is therefore futile and a waste of judicial r2sources.”). Hed R ".’j"“ winih

The Tenth Circuit has long held that members of the BOP are “absolutely immune trom

oy U‘\‘H}ff‘& damages liability for actions taken in performance of the [BOP’s] official duties,” Knoll v. “’) i,
\}‘clixl‘/gi\}i}“ Webster, 838 F.2d 450 451 (10th Cir. 1988). This means that these BOP defendants may not be 53‘2 & ’ W
% \Q‘)\i\w{\) sued because Plaintiff did not like or disagreed with decisions they made as members of BOP. - iﬁ;\@w
X fgyl)ﬁ“%) None of the Amended Complaint’s claims overcome BOP Defendants defense of absolute 2\@

CONCLUSION

In screening the Amended Complaint, the Court concludes that it fails to state a claim

upon which relief may be granted regarding Defendants Hanson and Byrne and Plaintiff’s broad

el

conspiracy claim construed.ta be against all Defendants. Relinsenic @ £

IT IS THEREFORE ORDERED that Defendants Hanson and Byrme and Plaintiff’s

conspiracy claim construed against all Defendants are DISMISSED.
IT IS FURTHER ORDERED that motions to dismiss as to Defendants Stafn, Behrens,

Bernards-Goodman, Riley, Sibbett, Hamilton, Gallegos, and Garner are all ’_(j_l_{ANTED. (Docket_

Entry #5 29, 35,37, 57.& 59 _
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IT IS FINALLY ORDERED that Plaintiff’s motion for relief from the order dismissing

Defendant Huggard is DENIED. (Docket Entry #72))

This case is CLOSED. - B )
. . .//

DATED this 2nd day of October, 2017, o R4

b

BY THE COURT:

L=,
—(—'—"h://&-(/ %Ma---" "
CLARK WADDOUPS

United T judge , o
' . . g Foa V.
- 2 PR / .

RN ¥ A
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STATE OF .UTAH
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L2 2N O
STATE OF UTAH, . °
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Civil Nd.! 941901206
Judge Timothy Hanson
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'going to do in this trial

9

THE COQURT: Mr, Rudolph everything the state ig
_.——-_-—’N

starting. Monday is gcing to be

prejudicial to you.

That's what it‘s supposed to be.'

They re trying to prove that you committed this crime.

" MR. RUDOLPH- With falsified evidence.

THE COURT: If ie's falsified
MR. RUDOLPH I can prove it.
THE COURT:

Then I suppose at that pcint in time

we'll look at it. at ‘this point in time I'm not convinced

there’s any. false evidence merely based upon your
accusations.' Why should I believe you?

- MR. RUDOLP&: Wculd you like to see the
pictures, Ybur'Honci?'

THE COURT- Hand the pictures to ycur lawyer.

What did you say, Mr. Rudolph?

MR. RUDOLPH: Nothing,'Ybuf Distinguished Honor.

. THE COURT: Be careful, Mr. Rudolph.

Be very
careful.

MR. RUDOLPH: - I know being a black man I have
a form o

to, but I've been in;prison all my 1life and now I sea it

happening again. Now, I can show you very simply. You see

that pen there? That pen is there to indicate the size of
the blade.

handle.

The cup is there to indicace the size of the

Now, right here, look at this cup.

That cub right
there is tipped over.

If you look right there, thera is the
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on the counter.

10

knife taken right_there in. the block, so I have to give away
my case right now. There’s a picture of the knife where it
was. Now, how are those two consistent? There’s a picture

of the cup in the kitchen also. How is that consistent?

MR. SANDERS: May I approach thé bench, Your

Honox?
THE COURT: You can.

MR. RUDOLPH: The Hogle Zoo cup is right there

-4;,TﬁE COURT: . I see it. .
MR. RUDOLPH: Now it‘s in the bedroom along with‘
the knife, both on the counter. The pen is there as
illuétrative and so is the cup. A
MR. SANDERS: May I approabh.again, Your Honor?

THE COURT: Yes. What say the state?

MR. BEHRENS: I don’t recall where the report

said the Egife was found, Yodr Honor. ng_l sit'gown COl

respond?
T N . .

THE COURT: Yes, you may.

MR. BEHRENS: Thank you. I don‘t recall what it
says. I‘’ve always interpreted the photograp?/pf the knife
next to the pen at least to show scale. I dgﬁ’t know if the
knife was found in that location or not. I haven’t talked to
the.officers about where they actually found it. 1I've always

interpreted that photograph to show the scale of the knife.

”

———
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l ) 1| I intend to have the knife in court, but wanted to z=--
ﬁ 2 | that separate.
3 THE COURT. Anything else on the motion to
A 4 | exclude the knife at this stage of the proceed'ng‘>
| S MR. RUDOLPH: Yes, Your Honor. I L'd like you to
6§ | Look on page 11 of theicrime management rggg;g right there .
g 7 and it w:.ll tell You the location of that knife.
- G 'R. SANDERS: 1It's the part that's marked in
a 9 | yellow, Your Honor. | _
a. 10| THE COURT: Hand that back. Anything else, Mr
' 11 Rudolph, in support of your motion to exclude the knife at
i 12 | this stage of the proceeding?
13

MR. RUDOLPH:

Other than what was in my motion,'

14 | Your Honor. 1I’‘m just looking for a fair trial, that'’'s _ell;

f"", 15 THE COURT: Motion denied; It’s premature at
4 16 | best. Argument one of the motion in limine suggests that
a‘. %1‘ 17| only the testimony of Detective Alex ﬁuggard ought to be
iy % \ 18 | allowed and that other officers should not be allowed to
dg; 19 | testify purely on tﬁe basis that. it’s cummulative. Is there
5; 20 | anything further you wish to add on that subject, Mr.
:_?"- 21 | Rudolph, other than what’s in your metion?
;:?\' 22 MR. SANDERS: To suppress the testimony of the
%‘f ‘; 23 | officers. ' o | |
. :%. ' 24 MR. RUDOLPH: I don’‘t know that it would do any

good anyway, Your Hono¥, but I would like to suppress it

?
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because Officer Huggard is the only one that has any
firsthand information from either of the two Parties to this

incident. Anyth;ng else would be second party hearsay and

totally based on reconstructed testimony based on Whatever

g o e o

allegations were made and ex parte allegations ‘That’s

'essentially what all of this ev1dence is related to. 1trsg

Hhannihts - SR
st 2 S -t

one point of view, and all I'm trying to do at this point in

- < wd
time at this motion hearing is just to level the 915233§§23§h

s

to where the trial will be fair Evidently because I have
N

the audacity to go to trial most things are going to_ be .

PRUSHISSURVR

admitted dirrespective. to the fairness, so I don’'t know

exactly what I should say or do at this particular point in
time, Your Honor. Aftefﬁgllrﬂl-mnjust\eenggige_lawmstudent.
I am_an. innocent man. ‘

A THE COURT: What I suggest you do is you set
forth all the legal basis that you believe supports your
motion.

MR. RUDOLPH: I believe it‘s up there, Your
Honor. Well, in”the crime management report all of the
officers referred‘to Detective Huggard anyway, so I guess he

was supposed to carry the ball for them. If you’'re going to
W

let it in, which is absolutely within your discretion, I have.

no problem with it actually. I wouldn't mind letting the

report in toc ecause I think that he would. need that to

| —

refresh his memory, and‘incidently that's how I wanted to




is by referring to what ha\

i

. P S —w\.-_--_. ;

actually wrote down ag compared to_what he is going to say \
the next time. . ' T

€ know what they’re
testifying. I cannoc

I don’e intend ‘to

Lglgg,xuggggd. Not knowing what they’ re going to say, not
knowing whether it hag anything to do with Something they may

know about, it’s premature and iﬁ‘s denied. 1‘va already

ruled on the knifae, That’g argument number two.

MR. RUDOLPH: So you’re going to let the knife
into court?

THE COURT: I don‘t know if 1/ going to let it

in or not, but I‘m certainly not gbing to exclude it at ehig
point in time.

MR. RUDOLPH: Well, what are we here fox? N——

P
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that they may believe would affect a Person or affect a

person’s Credibility who happens to be 3° member of

a minority
3 | race, black race,

then I w:.li :
So you need to think about whether you want

Latino, whatever, Asian,
4 | inquire of them.

S| to do that. There’s two theories of thought in thare regard

6 | One is if there are any Prejudices or biases that may be held 3
7 | by any prospect:.ve jurors against you: because: of.. -your. skin...
8 | color, for example, we want to ferret that out. However, the

? 9 | other side for consideration is that hopefully it's not an

H : 10 | issue. I suspect baged on what you’ve said here that you

;? ‘11 | don’t feel this way. Hopefully it’'s not an' issue that neede

a"'- L 12| to be addressed, but I certainly will if you’d like me to do

.. ; ' 13| that. 1If there’s any bias or prejudice on the part of any

a. \ 14 | prospective juror because of your race I want to ferret that

::G‘ ‘| 1S} out. That’s something You need to think about. Have you

i? —_“ I“ 16 | discussed that with Mr. Rudolph, Mr. Sanders? _

i % \‘ 17 MR. SANDERS: Ye‘s,. Your Honor, and I would like

; ' j‘__é i'. ‘ ‘ 18 | to note for the record I've also expressed to him my' ,

;%‘ 19 | concerns. .We have an unfortunate juxtaposition in that case

:%\‘ 20 | with a more nationally recognized case. My client _is black,

' %:: il 21 hiiwiligz_vgii% This is a situation of alleged violence

a' 'é: : \ 22 ‘with’fa knife involved and even at the time of my client’ .

| ;-"_77“_ : 23 arrest there was the statement by the Victim and some of the

a"‘_.-_.,:‘ ‘; . 24 | police officers that this i{s another 0., simpson case; and

a 25 | because of that I told him that my ‘advice would be to wait

i

i
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for awhile to try this case or to at least ask for a

continuance. Mr. Rudolph does not wish to do that, but I am

going to be submitting some questions for the judge’s
consideration that relate to that igsue, and b wish the judge
also to perhaps consider that particular issue.

- THE . COURT And I will. T hadn‘'t really’ thought

'about it in terms. of the Simpaon matter pending in

California, but now that you mention it the allegations of

this offense have some similar allegations of that offense

-
MR SANDERS: Exactly. z

THE COURT: 1I'm going to call additional jororé.

Glad you mentioned that, Mr. Sanders. I don’t. know what

prospective jurors may reépond.< It would be . an unusual.
person who has not been exposed to gome publicity regarding

the Simpson matter, but obviously this is not the Simpson

I don‘t know what happenéd'in the Simpson matter and

I don’t know what happened in this case yet. By Wednes&ay

next we’ll know what happened; but we don': khow now, and so.

o the extent that it's possible to eliminate ghax,g&gagggai

Q.Q;B.J;&d from evidenca. In any event, the long and .ghort of of
it, that{s something vou pged to inquire into, so, your .
feeling in that regard would.be helpful. Mr. Behrens, the

state needs to look at that as well so we’re sure we’re
getting a panel that hasn’t been in any way tainted one way

or the other through Simpson media coverage, and then beyond
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. . ) . . \
that I think it would be adv:sabie Co inquire ag eq whether
thers are persons on the jury who may have bias ar §re3ud1ce

for or against Mr. Rudolpoh mer=ly because ha‘g black.

MR. SANDERS: Or against the iastitution of

mArriage between a white and black'person
. ",] -
THE COURT Yes, incerrac*al relatlonships.

Now, do I understand t&ac the alleged victlm in this case,

Ms. Oates, and Mr. Rudolph were in fact mar*ied"
MR. SANDERS: Yes, sir.

THE COURT: I believe there's’a childf as I read

through this.
wel;:"

Okay, yeah, we need to think about that as_
aggggghly_mgzg likely, t;xing to rely ggg my o -
expezience hexg with regard 5o what gm..,_.s—ﬁ%a&-h&g
1 pexceive people may ZRact §A CSITALA. GHANGS. ig'g probably
more likely that there’'s a gosségiéétzaggﬁgrejudicqﬂggdggg

part of the person whe ther they're white gp black in an _

interrac relationship, as o ust_s don‘t

13ke that person because thex re white ox black.‘ That needs

to be explored I think. So I will call more jurers. I'll

call 40 jurors as opposed to the usual 2S.

MR. SANDERS: May I address the prosecutor?
THE COURT: Certainly. B
MR. BEHRENS: Jﬁdge. I think there’s a couple o:
things we need to bring ub. May I make a phone call? I haw

some witnesses pertaining to this case that are supposed to
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meet me at 2:30, and 1 don't waat them to leave before 1 gat

back. Sorry.
| THE COURT: Use Ms,vThompsonfs phone here. Do
we need to go in recess? |

" MR. BEHRENS: o,
o (Off the reecord.)

THE eOURT- Mz, Behrens,.is there anything else
we need to address?. a

MR. BEHRENS: In my conversations with Ms.. .

Oates,fYour Honor, she's expressed frankly some fear about

Mx. Rudolph appfoaching hexr since he‘s representing himself

and I think given the history of the relationship
that’s perhaps expected

regard to handling Mg.

in’ court,

What I would Suggest, at least with

Oates as a witness, is that perhaps

.both of us be restricted_to.the pcdium and not be allowed Lo

approach the witness and perhaps handling of exhibits and
things of that matter could be done in another fashion.

- THE COURT: T think the request igs appropriace,

but I don‘t think it ought to just perxtain to Ms. Oates. I

don’t want to draw any undue emphasis to that particular

witness. For the purpose of this trial neither the state’s

counsel, to the extent you're involved, Mr. Sanders, as

standby counsel, or Mr. Rudolph representing yourself will be

allowed to approach any witness. All witnesses will be

examined from the pedium and no witness may be approached.
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. , ’
If there is anything thae needs to be handeqd Lo a witnesg
what I want you to do is ask that they hand it ¢ '

witness. 1I°

the witness, and we’l} handle j¢ that way and then no one is

going to feel uncomforféble in any situation,

witness or whether it be Mr. Rudolbh or anybody elge.

an appropriate request. TIg the state going to designate some

pPerson to sit at counsel table?

MR. BEHRENS: I didn‘t intend to.

Possible if we pre-mark our exhibitg and set them up there

just to have the witness pick them up and look at then,

rather than have Jack running back and forth? I'm going to
have some pictures and other things that might

get cumbersome
to do that.

You can mark ali Your exhibits Eoday
if you want or come early and have Mg, Thompson mark them the

morning of the trial. Perhaps Eha;'s the best. Msg. Thompson

I’11l ask Ms. Thompson to do her best to see
that all the -- sometimes they get carried around by counsel,

but I will have her keep all the exhibitg in close proximity
to the witness so that between Ms,

can mark them.

Thompson and the court
reporter we can make sure the witness has the right exhibit

in their hang to look at if they’re asked to‘refer to an

whether it be 5 '

That’g.

Would it be :

&
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THIS IS TO CERTIFY thag the Motion HeAring in the
action Ramed, was takep before me, Jackia Foulgey
2 Certifieq Shorthang Reporter ap N

d Notg Public ip and g,
the State of Utah, rebiding in saie Lakgyéogity. '3?

: That the Motion Hearing wag Feported by me in
scenotype~and.thereafter caused by me rq be transcribeq
into typewriting, and that a trye and co transcription
of said testimony 8o taken and trangeribeq ils set forth in
the Eoregoing Pages Numbered from 1 to 47, inclusive. -

I further certify that p am not of kin OF otherwi,
asgociateq with any of the Partieg to 82id cauge Of actign
and that am not interegteq in the event the

reof .
: WITNESS My HAND ang officia)l Seal at gaje Lake
City, Utah, this 15th daY of MIZCh', 239s. :

JALKIE FOULGER, R,
o ah License No. 285
My commission expires;

Sépcember 6, 1998,
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** December 12, 1996

* Dear Mr, Rudolph: - N

_ evidence of judicial misconduct and dismissed the complaint,

. Steven H, Stewart S
- Executive Ditector : . " -

| Apperdin &

—_—

N B

State of Utah

JUDICIAL CONDUCT COMMISSION -

~\C

Mr. Hemy L'.‘l‘(udplip.h; B
450 South 300 Bast -~ .- :

Selt Lake City, UT 84111

RE: b&e.No.§€3b£7li; Hon Timothy R. E’{;xis’agpi PRI e
»© 10, 76-3D-0 - limot atrick B, :
- Complainant - Lo e _.BF‘”{E?“?X L. Rudolph, .

After Sy . : . S raca oho v se o . ‘ " o .
A *v?vgf;dfg?ﬁstﬁ?cfgﬁfflq‘ﬁmﬁs e, e Tudicial Conduct Commission found insufficient /

/‘

The Commission appreciates your interest in the Utah judiciary, Pléase remember that this matter
remains confidential under the provisions of the Utah Constitution and applicable statutes.

Sincerely, - - |

~ JUDICIAL 'CONII)‘UCi‘:C_QjNHVlI":_',;"SSjI(‘)‘N -
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State off Utah

JUDICIAT, CONDUCT COMMISSION

St H. Stewart 801\833.3209 . .
- QE‘:?uuu Directar Fax 801\533.3203

January 29, ZQOI

Inmate Number 23534 -
Cedar 3310 T T
Central Utah Correctional Facility .
- P.O.Box 560 - LT
255 East300 North - -

- Guanison, UT 84634 -

RE: 9643D~071, 'H.on Txmothjf H:'msbn, Hon. Pat Bi'ian, chrjr'L-. Rudblph, .
Complginant ) . N ' - R )

'Dear Mr. Rugioip_h: .

" sender--prisoner reledsed,”

" StevenH. Stewarf. .. e
. .‘;xgéuﬁyc.l_)lggcgog, e

e L

. Baclostire .




tate of Utah

JUDICIAL CONDUCT COMMISSION -

/‘ »r
4 T

Stevea H. Stewart | <645 Solth 200 East #104
Enecutive Director” | ™ Salt Laka City. Utah 84111,

eniy L Rl

801\ 5333200 oL ..:-'- A :':-:"\;: v - ‘:
_FAX 8015333208 , .., i Name.
 Ysa th Bonbpl
Address '

- Telephone Number

. REQUEST FOR INVESTIGATION OF COMPLAINT

TO: JUDICIAL CONDUCTCOMMISSION . © ... <+ = e oo
‘ I request ipii the Utah Judicial Condnét Comxmssxon pndeﬁii!iéinuiﬁve'sﬁéia‘"ti'aﬁ:df

T‘.'mcﬂ;\i R, Hanson , a member of the judiciary of the State -

.. of Utah,

-

(Please provide a full factual statement upon which the complaint is based, together with the title

of the case and case number, if known. Also, include the riames, addresses and telephone L
numbers of other persons who can substantiate your complaint. If the complaint is documented | '
or if you have documents supporting your contention you should supply copies of these a
documents to us with your complaint.) F4am Segt. 9,199¢ 1o Ok 4,1995, Judge Tiaothy P. Hans:

was adudge duar preceedengs inualu:,:d Héh*z‘--/?-uéolpla. ‘The ease number was

1901306 of the fower court The easeVeute sum il ersed H .
of Ulth on Sephi 31045, Tie 0ae no. af thak Courk wids §Boast, ot crpfremed

. 50Q57, N 74
Hangon vidlaled & nember of Courk rules and essentiall 1 Jud ge Timothy @

Bl

. orche shrak: .
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alogance lof inadmicsible evidence. The “Han, dadee o !

AR moade radial arKe
and gredudicial tam ments as well as *,Cllma the prosecuty remarks

. ) rY, . To the @
ifs possible Fo eliminate what o.e,":uc.\\l cteurred Bpomthe eviden ae .”Seexﬁ?i\*
Transeri pt of -23-99 qaqe 29 He subis oc:d—l\, el awed faduo

ated d arimipg| g
tlocy ing ¥he pra’dector to Intrdduee’a Fraudllent doadvm ot
Proud oy AEHP 08 COMBIETEXOUR COMPLATNT ON B E St Sy ¢

nomerays E4hical viclakions o idh irespeei to Bules 3.3 3"“@‘%"'* and 34,
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