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- QUESTION(S) PRESENTED

The foll‘dwing questions presented involves a post-sentence withdfaw of plea

for government misconduct:

1)

.2)

3)

a)

- Is the service of a fake indictment ( "warrants") and threats to foster a
child to induce guilty pleas consistent with the demands of due process guaren- .
teed by the Fourteenth Amendment ‘to the United States Constitution? :

- --Does-defensé counsel's failure to verify the alleged-filing of -another -indicts

ment ("warrants") before convincing a defendant to enter a guilty plea consti- -
tute a violation of the Sixth Amendment to the United States Constitution

- right to the effective assistance of counsel?i

-~ Does an unwittingly signed waiver of indictment at a change of plea hearing
cure the fake indictment inducement when a petitioner was blindly signing
numerous documents pointed at by counsel? And is this practice consistent
with due process guaraenteed by the Fourteenth Amendrment to the United States
Constitution as well as the right to the effective assistance of counsel
guarenteed by the Sixth Amendment to the United States Constitution?

" Is the trial ocourt's on record diémis_sal of "count two" of the subsequent
fake indictment coupled with an officer's report affirming service of the
fake indictment ("warrants") at the direction of prosecutors sufficient to

_._demonstrate a post-sentence manifest: miscarriage of justice when said fake
- indictment (“warrants") is not anywhere in the record and petitioner did not"

discover said documents for nearly seven (7) years after entering guilty pleas? ‘
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INTHE
' SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

- Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases t'r'om federal courts

The opinion of the United States court of appeals appears at Appendlx
the petition and is

._[ ] reported at ' ‘ ; OF,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[]is unpubhshed

- to

. The opinion of the United States dlstrlct court appears at Appendix
the petition and is

to

[ ] reported at ' ; OF,
[ 1 has been designated for publication but is not yet reported or,
[ ] is unpublished. '

[x] For cases from state courts:

The opinion of the hlghest state court to review the merits dppears at
Appendlx A __ to the petition and is '

[x] reported at 2020’0}110'4668, 2020 Chio App. LEXIS 3532

[ 1 has been des1gnated for publication but is not yet reported or,
[ ] is unpublished.

The opinion of the __ _ , court
appears at Appendix _ to the petition and is :

[ 1 reported at : ; OF,
[ ] has been designated for pubhcatlon but is not yet reported;-or,
[]is unpubhshed :




JURISDICTION

11 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was -

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearlng was demed by the United States Court of
Appeals on the followmg date: . _,anda copy of the,A
- order denying rehearing appears at Appendlx .

[ 1 An extension of tlme to file the petition for a ert of certiorari was granted
to and including _ (date) on . _ (date)
in Application No. __A . ‘ o

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1)..

[X] For cases from state courts:

The date on which the highest state court dec1ded my case wag Do0aoer 29, 2020
A copy of that decision appears at Appendix B

[ ] A tlmely petltlon for rehearing was thereafter denied on the following date:
—, and a copy of the order denying rehearing

B appears at Appendlx

[] An extension of time to file the petition for a writ of certiorari was granted
to and 1ncludmg (date) on —_(date)in -
Application No. __A P -

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Sixth Amendment to the United States Constitution:

In all criminal prosecutions, the accused shall enjoy the right to a speedy
ard public trial, by an impartial jury of the State and district wherein the crime
sahll have been committed, which district shall have been ascertained by law, and
to be informed of the nature and cause -of the accusation; to be confronted with
. the witnesses against him; to have compulsory process for obtéining witnesses in
__his favor; and to have the Assistance of Counsel for his defense. e

Fourteenth Amendment to the United States Constitution:

(In part) All persons born or naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall abridge
the privilages or immunities of citizens of the United States;. nor shall any State
deprive any pér’son of life, liberty, or property without due process of law; nor
deny to any person within it's jurisdiction the equal protection of the law.
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STATEMENT OF THE CASE

on Saturday, July 28, 2012, Petitioner, Adam M, DeVore, (hereinafter Devore
or petitioner), was unlawfully seized without prébable cause by membersiof the
Mansfield Police Department for alleged cruelty to his (ex) wife and immediately
jailed. The following Monday bond was set at és,ooo.oo dollars cash. DevVore was
appointed Glenda Thompson as defense counsel and a preliminai:y hearing was sche-~
duled (presumably Monday, August 6 2012). At the prehmmary hearmg, nmedlately

prior to DeVore's turn for hearing, counsel Thompson claimed a family emergency,
claimed the hearing rescheduled and left. However, the hearing was not rescheduled
-and 'DeVore was indicted the following Monday on August 13, 2012 on one count of
Domestic Violénce., _

On Tuesday, Augﬁst 21, 2012, DeVore was arraigned, entered a plea of not guilty
fired counsel Thanpson for her abandonment, and was appointed Amca Blazef-Horner
(counsel} as defense counsel. Devore advised counsel of his innocence, hlS wife's
lengthy history of deceit, adultry, and he_r use of the law to gain control over
marital situations, hide wroﬁgdoings, and revenge. DeVore also advised counsel
that he would not waive his right to speedy trial just so &e gc\}ernnlent could'
keep him in an indefinite state of limbo and try him at their convenierice.

on Monday, September 24, '2012’ in an attempt to get DeVore to waive his speedy
trial rights, counsel advised DeVore that the government requested to reduce
Devore's unattainable 25,000.00 dollar cash bond to a personal recogmzance signa-
ture bond. Trick no good. DevVore elected to 'remain- in jail in lieu of being released
and having his bond arbitrarily violated and revoked by the government, nullifying
DgVore's already incurred sacrifice of pretrial confinement. The government also
offered DeVore probation in exchange for a guilty plea, DeVore refuseé.

on Tuesday, October 9, 2012, fearing speedy trial dismissal or that their
victim would charige her story to the truth at trial, the government served DeVore

4
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with a fabricated two count indictment, charging Intimidation and Obstruction of
Justice (referenced to as filed "warrants," see December 13, 2019 mtlon to w1thdraw,
exhibit 5.), threatened to jail Devore's pregnant wife and have their one year old
son committed to foster care if DgVore did not oooperate,

Counsel met with beVore (the next day or) that day shortly affer the sérv’ice
| of the new indictment to advise him that the government was willing to dismiss the
Obstructlon charge and still gaurentee commnity control in exchange for a gu11ty
- _.plea.to_Domestlc..VmIence and Intimidation and that the new charges reset DeVore;s
speedy trial timelines, Devore advised counsel of the government's threats to his
wife and child, where couhsel did not doubt the threats and simply advised DeVore
that the government would certainly follow through if they did not get the convic-
tions they sought. DeVOre reluctently agreed to conviét himself to save his family.

On Friday, October 12, 2012, a change of plea hearing vas held. Judge Henson
noted the dlsm:.ssal of count II, Obstruction of Justice on the plea form, indicating
his Imowledge per prosecutors and defense counsel that the offense had been charged
and filed against DeVore. DeVore signed all forms where counsel pointed {as she
~advised it was all "part of the process") and entered his quilty pleas orally. After
the hearing DeVore was releaséd from custody and a pre-sent:encé investigation was
_orde;‘éd. |

On_Wednesday, November 21, 2012, a sentencing hearing was held where judge
Henson imposed a susended one year term of imprisonment for Donlestic_Violence' and
suspended a two year term of imprisonment for Intimidatéion to be served consecutively
and imposed— three years of community control as agreed upon by both parties. DeVore
~was ordered to attend Alcoholics Anonymous dispite the fact that Devore did not
suffer from alcoholism and was forced to attend 21 week of advanced feminist ree-
" ducation classes (a.k.a the DQO.V.E; Program) that DeVore protested- against_ at .every
class and m every required essay. Subsequently, Deﬁibre completed community control

without receiving any form of reprimand, sanction, or violation dispite his protests

5
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against mass female victimization and feminist law.

On Tuesday, November 26, 2019, DeVore received discovery in an unrelated case
where the contents of 2012-CR-0563 and 2012-CR-0742 were included. DeVore began
a review of the documents and discovered that no additional charges had actually
been filed on October 9, 2012, which induced hié pleas, and that only a single count
Bill of Information was filed October 11 ¢+ 2012-one day before the change of plea
hearing and two days after officers served DeVore with a fal,.éely manufactured two
count indictment., | |

On Friday, December 12, 2019, DeVore moved to withdraw his guilty pleas due:
to fraud and other grounds,

On January 27, and 28, 2019, Judge Naumoff (not DeVore s presxdmg Judge)
entered a judgment denying DeVore's motions. |

On Wednesday, February 12, separate notices of appeéls vére filed. DeVore later
moved for consolidation.‘ The appellate court consolidated the cases and on September
30, 2020, affirmed the trial court, |

DeVore sought discretionary review in the du’o Supreme Court., On December 29 ’
2020, the Chio Supreme Court declined to accept jurisdiction. | |

Devore now seeks review in the United States Supreme Court.

\\
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REASONS FOR GRANTING THE PETITION

In accordance with Supreme Court Rule 10(b), the Chio Fifth District Court
of Appeals has decided an important federal quéstion of a knowing, intelligent,
and voluntary guilty piea in a way that Voonflicts with the United States Fourth |
Circuit Court of Appeals in United Stat&c v, Fisher, 711 F.3d 4-60.

In Fisher, the Fourth Circuit held that:

"In have his plea vacated, in addition to showing inpermissable govem-
ment oodict, Defendant must show that the misoodact imdoad him to
plead quilty, Brady v, United Stabes, 397 U.S. at 755. In other woxds,
Defendzt must show "a reasonsble pracability that, hut for the misoon-
dxt, he would not have pleaded quilty and would have insisted on go-
ing to trial." Rexxem, 456 F.3d at 294 (citation amitted). Courts take
an dojective aporoach to determining reasoeble proebility. Id. THus,
Defendant must show that a reasoeble defendant standing in his shoes

_ likely would have altered his decision to plead ‘quilty, had he known
about [the] miscondict,” Change added.

Petitioner's guilty pleas were fraudulently induced by the service of a fake

indictment - ("warrants”) .on October 9, 2012, charging petitioner with two (2) new
offenses -~ obstruction of justice, 0.R.C. 2921.21, and intimidation, 0Q.R.C. 2921.04
(B). Because no real indictment exisfs pertaining to the above charges there is
nothing in the record except the pélice report (defense exhibit 5) that affirms
the service of new charges on October 9, 2.04'12. It was only after petitioner agreed
through defense counsel on October 10, 2012, to plead gquilty to his original charge
of domestic violence, O.R.C. 2919.25(3), ahd_one of the new charges (intimidation)
in the fake indictment that the State filed a single count bill of information on
October 11, 2012, charging intimidation, For the past near eight (8) years (seven
{7} years at the time of discovery) petitioner had no knowledge of any bill of infor-
mation. Only knowledge of the fake indictment (that he thought was read) that was
served on him on October 9, 2012, approximately seventeen (17) days before speedy
trial dismissal for his original charge of domest;ic violence,

Campounding petitionei"s stress of this new (fake) indictment was the advise-

ment from his (ex) wife the night of October 9, 2012, that prosecutors (or police)
- 7



S ~

had told her that if she did not come to trial that she would be arrested and they
would put our one'{1) year old son in to foster care. Petitioner advised his
counsel of this threat on the 10th and counsel nevertheless affirmed the threat

and fostering as a conseguence j.f petitioner did not enter a plea as the 'State‘wanted
to eliminate the possibility of a no show or acquittal. Petitioner reluctenly entered
guilty pleas to crimes he did not commit to save his family frorﬁ the disaster the
government was willing to create for a conviction at any cost, The State has never
denied the forewgoing allegations‘. ‘

Notably, not once in the appellate.ceurt's opinion analysis does court mention
service of charges on October 9, 2012, Instead, it is entirely evaded in favor of .
asserting that petitioner unwittingly signe& a waiver of indictment at the October
12, 2012 chaege of plea hearing, However, the fact is is that petitioner blindly
signed numerous documents at the plea hearing because his counsel pointed and said
“sign here." However, the appellate court's assertion is belied by judge Henson's
notation on the change of plea form, in case no. 12-CR-742, that count two (2}. ie
dismissed, Beceuse "count; two" never existed in the October 11, 2012 bill of informa-
tion it is obvious that the jl;dge was going by the verbal representation of both
State and defense counsel when he made said notation at the change of. plea hearing,

the appellate court went on to claim petitioner's delay in filing as “oroble-
matic,” ﬂowever, neither the court not the State, in any f.tling, ever presented
any factual basis or alleged preJ udice that the timing of petitioner's motion pre-
sented a problem. In fact, as explained in petitioner®’s State filings petitioner
did not "wait" to file his plea withdraw motion. Petitioner did not dlscover the
ocne (1) count bill of 1nformation and police report until counsel provided discovery
in an unrelated case in late November 2019, Petitioner's motion 'to withdraw was |
filed within three (3) weeks on December 12, 2019. There was no delay in filing,
only a delay between the time the pleas were entered and the time petitioner dis; )

covered the police report and bill of information that exposed fraudulent and im-

8
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gﬁxﬁussable government conduct,

The appellate court puiposely misinterpreted petitioner's grounds to withdraw
his pleas and then'journalized that misinterpretation, The appellate court stated"
“[Wle find appellant®s argument that his plea was in effect not voluntary because
it was induced by appellee's'decision to drop or not indict upon‘a'count of obstruc-
tion is insufficient to demonstrate a manifest injustice,” This was not the basis
of petitioner's argument, . _

Petitioner's grounds {or argueent) for withdrawal are that he was served with
a fake two (2) count indictment (“warrants") on October 9, 2012 — two (2) days
before any additional charges were actually filed -- which gave petitioner a bona-
fide belief that hevhad again been indicted. aAnd that defense couhsel affirmed that
belief on the 10th Qithout chfirmation through the clerk of any additionally filed
charges and eacouraged petltloner to accept a plea offer from the State that included
tne dismissal of ocne (1) of the newly indicted offenses, when, in fact, on October,
9, 10, 11, 12, through the present three existed no new indictment {"@arrants")
of any kind. Only a bill of information filed after inducement,

.Defense counsel's misrepresentation to petitioner and obvious collusion in
the State's 1mpermlssable conduct of serving fake process to 1nduce a plea was done
to avoid a trial that petltloner has 1nsisted on from the moment of arrest. Petl—'
tioner refused to bond out on a oersonal recognizance bond, reduced at the State s
request, from a twenty«flve thousand (25,000.00) dollae cash bond. The State des~
parately wantegd more txme to prosecute a weak case, and because petltloner would
not take the bait of a bond that would llkely be arbltrarlly revoked, the State
served petitioner a fake indictment ("warrants"), got petitioner to agree to tennsb
of an offer through counsel, then filed a bill of information which was never dis-
closed to petitioner, then had counsel slip in the stack of papers fof signing a
waiver of indictment and represented to the trial -court that "count two" was being

dismissed when, in fact., "count two" was never filed! The appellate court's “"more

q



( ~ . r‘ '
11kely explanatlon“ of what happened in this case is not canpatable with the trial
cmrt's change of plea form in case no. 12-CR-742, nor is it compatable with the
October 9, 2012 police report that states “[pler prosecutor Pigg, felony warrants
for intimidtion and obstructing justice were completed and served upon OFI at the

incident location."

The Fifth District's holding is also contrary to Brady v. United States, 397

U.S. 742; Boykin v. Alabama, 395 U.S. 238; Shelton v. United States, 356 U.S. 26; .

McMann v. Richardson, 397 U.S. 759, 770; Strickland v. Washington, 446 U.S. 668;
White v. Maryland, 373 U.S. 59; Arsenault v. Massechusetts, 393 U.S. 5; and United
States ex rel. Elksnis v, éilligan, 256 F. Supp. 244 (S.D.N.Y. 1966),

Petitioner's pleas were not knowing, intelligent, and voluntary because, at |

the time he entered the'pleas', he believed he was under a new two (2) count indict-
ment served October 9, 2012, when, in fact, there was never a new indictment. Had
petitioner kno*m that the indictment ("fwarrants“) served upon him on October 9,

2012 were fake he would have brought it to the a£ten_tion of the trial court, re-
quested dismissal of all charges with prejudice, and requested- the court sanction /
both State's and defense counsel and submit their conduct to the Disciplinary Coﬁnsel
of the Ohio Supreme Court, or request to go to trial on the original charge of |
domestic violence only if the trial court would not dismiss. However, both cases

‘could easily have been beat with effective counsel.

CONCLIUSION
The petition for a writ of certiorari should be granted.

1001 Olivesburg Rd.
Mansfield, Ohio 44905

Date: (9» 5 02/

10
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Delaney, J. |
{11} This is a consolidated appeal ffom two judgment entrié# of the ﬁichland ’
County Court of Common Pleas, both overruling appellant’s motion to withdraw his guilty
pleas;: the Order on Pending Motions of January 27, 2020 [case number 12-CR'—742] and
Order on Pending Motions of January 28, 2020 [case number 12-CR-563]. 'Appellee is
the state of Ohio. |

| | FACTS AND PROCEDURAL HISTORY

{12} On August 13, 2012, appeliant was charged by indictment with one count'
of domestic violence pursuant tb R.C. 2919.25(A), a felony of the fourth degree [Richland
County Court of Common Pleas case number 12-CR-0563].

- {13} On October 11, 2012, appellant was charged by bill of information with one
count of intimidation-pursuant to R.C. 2921.04(B), a felony of the third degreé [Richland
County Court of Common Pleas cése number 12-CR-0742].

{14} On or around October 15, 2012, appellant entered pleas of guilty in both
cases. We note that in the Admission of Guilt/JUdgment Entry dated October 15, 2012,
in case number 12-CR-742, the entry notes “Dismiss: Obstructing Justice, Count II,
2921.32, F-5."

{15} We further note that on October 15, 2012, the day he entered his guilty
pleas, appellant signed a Waiver of One-Day Service of the bill of information aAnd .a

Waiver of Indictment. The Summons upon the bill of information states “to be served in

court.”
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{fi6} On November 21,_201‘2,vthe trial court sg_nt_enced appellant' to a _term of
“community control. The record indicates appellant’s period of community c-qritroI' was
sﬁccessfully terminated on August 27, 261 4, |

{17} On December 12, 2019, appellant filed motions to consolidate both cases
and to withdraw his pleas of guilty. Appellant asserts he received ineffective assistance
of trial counsel dufing his guilty pleas because he was told his pleas of guilty were in
exchange for dismissal of “Obstructing Justice, Count II” when in fact there is no Count Il
in the October 11, 2012 Bill of Information.

{fi8} Appellant further cites a police report dated October 9, 2012, describing
incidents of appellant alleged.ly harassing the W§tim in telephone calls from the Richland
‘.Countyldail. In pertinent part, the report states, “Per Prosecutor Pigg, Felony Warrants
for Intimidation and Obstructing Justice were completéd and served upon iapp’é!!an!}, at
the incidént location.” | '

{19} Appellee respondéd with a memorandum in 'oppo>sition and appellant
replied. The trial court overruled 'appellant's motion to withdraw his guilty pleas on
January 27, 2020.

{1 1 0} Appellant now appealé from the trial court’s Judgment Entry of January 27,

2020.

{111} Appellant raises one assignment of error:
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- ~ ASSIGNMENT OF ERROR '

{1112} “THE TRIAL COURT ERRED TO THE PREJUDICE OF DEVORE BY
ABUSING ITS DISCRETION AND MAKING UNREASONABLE FACTUAL FINDINGS IN
OVERRULING DEVORE'S CRIM.R. 32.1 MOTION TO WITHDRAW GUILTY PLEAS
WITHOUT A HEARING.” | |

ANALYSIS

{1113} In his sole assignment of error, appellant argues the -trial court should have .
permitted him to withdraw his pleas of guilty because he was not charged with obstructing
justice as referenced in the Admission of GuiItIJudgment Entry of October 15, 2012. We
dis?gree.

{1114} Appellant-did not appeal from his conviction and sentence; this appeal
arose from appeliant’'s post-sentence motion to withdraw: his guilty pleas. A motion to
withdraw plea is governed by the standards set forth in Criminal Rule 32.1, which provides
that a trial court may grant a defendant's post-sentence mqtion to withdraw a guilty plea
only to correct a-manifest injustice. Therefore, “[a] defendant who seeks to withdraw a
pléa of guilty after the imposition of sentence has the burden of establishing the existence
of manifest injUstice." State v. Smith, 49 Ohid Sf.2d 261, 361 N.E.2d 1324 (1977).
Although no precise definition of “manifest injusticé" exists, in general, “manifest injustice
relates to some fundamental flaw in the pr_oceedings which result in a. miscarriage of
justice or is inconsistent with the demands of due process.” State v. Walsh, Sth Dist.
Licking No. 14-CA-110, 2015-Ohio-4135, {] 16, citing State v. Woneh, 10th Dist. Franklin

No. 03AP-368, 2004—0Ohio~-588. Under this standard, a post-sentence withdrawal motion
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is allowable only in extraofdinary cases. State v. Smith, 49'Ohio St.2d 261, 361 N.E.2d
1324 (1977). | |

- {115} A defendant seeking to withdraw a post-sentence guilty plea bears the
burden of establishing manifest injustice based on specific facts contained in the record
or supplied through affidavits attached to the motion. Walsh, supra, 201 S-Ohio-4135 atq
16, citing Siate v. Graham, 5th Dist. Delaware No. 12 CAA 11 0082, 2013—Ohio—600. |

{1116} In the instant case, appellant provided his own affidavit stating in pertinent
'part that while he was incarcerated and awaiting trial on the dqrﬁestic violence charge,
he was served with a “paper” by a Mansfield pblice officer describing a chérge of
intimidation and a charge of obstruction of justice. Appellant states, “Said paper appeared
to be another indictment if recollection serves to be correct.” Affidavit ] 2. Appellant
acknowledges that he was arraigned and entered guilty pleas on Qdcber 12, 2012to one
charge of domestic violence and one charge of intimidation; Appellant further asserts
that he changed his pleas to guilty in exchange for appellee dropping the nonexistent
count of abstruction. Affidavit ][ 4.

" {1117} We have often observed a self-serving afﬂdavit or statemént is generally
insufficient to demonstrate manifest injustice. State v. Patterson, 5th Dist. Stark No.
2003CA00135, 2004-Ohio-1569, 2004 WL 615751, 1 20. |

{1118} Moreover, even assuming appellant’s factual ass_ertions are correct, he has
failed to demonstrate manifest injustice. His argument overlooks the fact that hé waived
indictment and one-day service, and was charged in the latter intimidation case via a bill
of information. As the trial court pointed oﬁt in the decision overruling th_e motion to

withdraw the guilty pleas, “[a] bill of information allows a defendant and the State to enter
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a plea bargain prior to charges actually being ﬁled as a bill of information requires the
defendant to waive the right to be indicted by grand jury.” Jan. 28, 2020 Entry, 2
Appellant claims he was tricked by his own counsel and the prosebutor into pleading guilty
to avbid a non-existent charge. The more likely explanation is that if appellant had not
agreed to plead to the bill of information, the bill would have beeﬁ withdrawn and appellee
would have sought indictment u‘pcv:n- one count of intimidation and one count of
obstruction.

{1119} Further, we fail to see how these facts create a manifest injustice such that
a fundamental flaw occurred in the proceedings resulting in a miscarriage of justice, or is
inconsistent with the demands of-due process. See, State v. Walsh, 5th Dist. Licking No.
1450A411O, 2015-Ohio-4135, supra, at ] 16. Apbelfant entered pleas of guilty, and was
convicted, upon two counts instead of three. He avoided a ﬁﬁh-degree felony count of
obstruction of justic_e. By appellant's own admissions in the police report attached to his
motion, he could have been indicted upon separate counts for each phone call he made
to the victim threatening her or advising her not to testify.

{1120} The lengthy delay in filing of appellant's motion to withdraw guilty pleas is
also problematic. As noted supra, appellant successfully completed his term of
community control in 2014. Five years later, he filed the motion to withdraw his guilty
pleas. The length of passage of time between the entry of a plea and a defendant's filing
of a Crim. R. 32.1 motion is a valid factor in determining whether a "man.ifest injustice”
has occurred. State lv. Lane, 5th Dist. Richland No. 03-CA-89, 2004-Ohio-2235, 1|19,

citing State v. Copeland-Jackson, Ashland App. No. 02COA018, 2003-Ohio-1043.
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{121} A reviewing court will not disturb a trial court's decision whether to grant a
motion to withdraw a plea absent an abuée of discretion. State v. Caraballo, 17 Ohio»St.S‘d
66, 477 N.E.2d 627 (1985). In order to find an abuse of discretion, we must determine
that the trial court's decision was unreaSonable, arbitrary or unconscionable and not
merely an error of law qr judgment. Blakemore v. Blakemore, 5 Ohio St.3d 217, 450
N.E.2d 1140 (1983). Inthe instant case, we find no abusé of discfetion by the trial court.

{1122} We find -appellant's argument that his plea was in effect not voluntary
because it was induced by appellee’s decision to drop or not indict qun é count of -
obstruction is insufficient to demonstrate manifest injustice. See Lane, supra, Sth Dist.
Richland No. 03-CA-89, 2004-Ohio-2235, at §] 19. As to appellant's argument that the
trial court should have held a hearing oh the motion, “[a] hearing on a post-sentence
Crim.R. 32.1 motion is not required Ef the facts alleged by thé defendant aﬁd accepted as
true by the trial court would not require the court to permit a guilty plea to be withd|;awn.”
Id. The trial court in the instant case therefore did not abuse its discretion in failing to hold
a hearing upon appellant's motion.

- {1123} Finally, appellant's allegations of ineffective assistance of counsel are not
appropriately raised in a motion to Withdraw guilty pleas.

{1124} Appeliant negotiated a sentence of community control before entering the
guilty pleas. Counsel at all times represented appellant. Appellant was sentenced in
accordance with his agreement. Appellant has not explained why he waited over five
years after he entered his plea before filing his motion to withdraw the pleas. Stafe v.

Lathan, 5th Dist. Guernsey No. 09-CA-42, 2010-Ohio-4540, 1] 42, appeal not‘allowed, 127



Fax-02 : ' 9 *:/zozo 8:48:34 AM PAGE 10("””\_'1 Fax Server

304517249 Fifth District 11

Richlana County, Case Nos. 20CA21 and 20CA22 - : 8
Ohio St.3d 1534, 2011 -Ohio-376, 940 N_.E._Zd 087.  The_ tria! _cqyr_t did not abuse its
discretion in overi'uling appéllant's motion to withdraw his pleas of guilty.

{1125} Appellant's sole assignment of error is therefore overruled and the judgmeht
of the Richland County Court of Common Pleas is affirmed. h |

" . CONCLUSION

{1126} Appellant's sole assignment of error is overmléd and the judgment of the
Richland County Court of Common Pleas is affirmed.
By: Delaney, J., |

_ Hoffman, .P.J. and

~Gwin, J., concur.

HON PATRICIA A. DELANEY
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, Upon consideration of the jurisdictional memoranda filed in this case, the court-
declines to accept jurisdiction of the appeal pursuant to §.Ct.Prac.R. 7.08(B)(4).
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