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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT, 110 SOUTH TAMARIND AVENUE, WEST PALM BEACH, FL 33401

August 04, 2020

CASE NO.: 4D19-3936
L.T. No.: 502019CA014747XXXMB

v. WILLIAM HAMILTON, WARDENWARREN TARVER *W*

Appellee / Respondent(s)Appellant / Petitioner(s)

BY ORDER OF THE COURT:

ORDERED that appellant's July 10, 2020 motion for rehearing and clarification is

denied.

Served:

Mitchell Alan Egber Warren Tarver *W*cc: Attorney General-W.P.B. 
William Hamilton, Warden
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APPENDIX “B”



IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION: AB 
CASE NO. 50-2019-CA-014747-XXXX-MB

WARREN TARVER, 
Petitioner

v.

WILLIAM HAMILTON, 
Respondent.

ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS

THIS CAUSE came before the Court on Petitioner Warren Tarver’s Petition for Writ of

Habeas Corpus, filed on November 18, 2019. Petitioner was found guilty of five counts of 

Sexual Battery Upon a Person less than 12 years of age in violation of Section 794.011(2)(a), 

Florida Statutes. The trial court sentenced Petitioner to a life sentence. Petitioner alleges that his 

current sentence is illegal as the offense listed in Section 794.011(2)(a) is designated a “capital 

felony,” and that, since the death penalty has been deemed unconstitutional as applied to non­

homicide offenses, Section 794.011(2)(a) has no legal authority and cannot be used as a basis 

for imprisonment

Both the United States Supreme Court and the Florida Supreme Court have held that the 

Eighth Amendment forbids the death penalty from being imposed unless the defendant has 

committed a homicide. See Kennedy v. Louisiana, 554 U.S. 407, 420-21 (2008); Buford v. State, 

403 So. 2d 943, 950-51 (Fla. 1981) (citing Coker v. Georgia, 433 U.S. 584, 598-99 (1977)). This 

is true even in cases where a child is sexually bartered. Kennedy, 554 U.S. at 421. Section 

794.011(2)(a) clearly provides that a person who commits sexual battery on a child less than 12 

years of age is a capital felony punishable as provided in Section 775.082, Florida Statutes. § 

794.0 ll(2)(a), Fla. Stat. (2019). Section 775.082 unambiguously states that the maximum penalty 

available is death. § 775.082(1), Fla. Stat. (2019); see Mills v. Moore, 786 So. 2d 532, 538 (Fla. 

2001) (“there can be no doubt that a person convicted of a capital felony faces a maximum 

possible penalty of death.”). Petitioner argues that this discrepancy—the death penalty is
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forbidden for his crime but the statute still provides for it- 

cannot serve as the basis for his incarceratioa See Moore v. State, 924 So. 2d 840, 841 (Fla. 4th 

DCA 2006) (“[o]ne cannot be convicted of a non-existent offense.”).

Petitioner’s claim is a familiar one to the Court. Others have presented the conflict 

between the statutory language and judicial precedent and argued that their non-homicide capital 

felonies are void, but these challenges have been uniformly rejected by the courts. See, e.g., 

State v. Vila Jimenez, 443 So. 2d 204, 205 (Fla. 3d DCA 1983); Rusaw v. State, 451 So. 2d 469, 

470 (Fla. 1984). The Court finds the Second District Court of Appeal’s decision in State v. 

Kwitowski, 250 So. 3d 210 (Fla. 2d DCA 2018) to be dispositive. The Kwitowski Court held that 

although death is the maximum punishment under statute for a capital felony, this does not mean 

that a capital felony only exists “when, and only when, the Constitution permits the inposition of 

the death penalty for an offense so classified.” Id. at 218. It is not legally or logically 

inconsistent for an offense to be defined as capital felony even when death is not a 

constitutionally permissible option. See id. Even though the possibility of death is the defining 

feature of a capital felony, there are other collateral consequences the statute provides regarding 

a capital felony, that separates it from other felonies. See Bade v. State, 534 So. 2d 694, 694-95 

(Fla. 1988) (defendant convicted of sexual battery upon a person less than twelve years old 

cannot seek post-conviction bond because it is not available to those found guilty of capital 

felonies); Rusaw, 451 So. 2d at 470 (Fla. 1984) (“|j]ust because death is no longer a possible 

punishment for the crime described in subsection 794.011(2) does not mean that the alternative 

penalty suffers from any defect.”).

Accordingly, it is hereby

ORDERED that Petitioner’s “Petition for Writ of Habeas Corpus” dated November 18,

ssentially voids the statute and

2019 is DENIED.

DONE AND ORDERED, in West Palm Beach, Palm Beach County, Florida this 25th 

day of November, 2019.
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474>-xxxx-4'b
Janls Brustaras Keyser 'judge

/I !•A>

L
50-2Q19-CA-014747-XXXX-MB 11/25/2019
Janis Biustares Keyser
Judge

COPIES TO:

WARREN TARVER DC# L13572 SOUTH BAY
CORRECTIONAL FACILITY 
P.O.BOX 7171 
South Bay, FL 33493
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION: AB 
CASE NO. 50-2019-CA-014747-XXXX-MB

WARREN TARVER, 
Petitioner,

v.

WILLIAM HAMILTON, Warden at South Bay 
Correctional and Rehabilitation Facility, 

Respondent

ORDER DENYING PETITIONER’S MOTION FOR REHEARING

THIS CAUSE came before the Court on Petitioner Warren Tarver’s “Motion for 

Rehearing,” filed on December 9, 2019. Petitioner requests that the Court reexamine its previous 

order, dated November 26, 2019 (DE #4), where it denied his Petition for Writ of Habeas 

Corpus. Petitioner argues that the Court’s reliance on State v. Kwitowski, 250 So. 3d 210 (Fla. 2d 

DCA 2018) was inappropriate and that the definition of capital felony, along with the Florida 

Legislature’s intent, indicates that death is the only available punishment for capital felonies. 

Petitioner further asserts that, based upon the language and intent of Section 794.011(2)(a), it is 

unconstitutional to designate the crime of sexual battery of a person less than 12 years of age as 

a capital felony in light of Supreme Court precedent For the following reasons, the Court 

reaffirms its original order and denies Petitioner’s motion.

A motion for rehearing can only be directed at a final judgment and must be served within 

fifteen (15) days of the entry of the final order. Fla. R. Civ. P. 1.530(b). Amotion for rehearing is 

only proper when a final judgment occurs or when an order “complete[s] the judicial labor” on a 

portion of the case by acting as a de facto final judgment See Seigler v. Bell, 148 So. 3d 473, 478 

(Fla. 5th DCA 2014). The decision to grant or deny rehearing is purely within the discretion of 

the trial judge. Petrucci v. Brinson, 179 So. 3d 398, 400 (Fla. 1st DCA 2015). Because the motion 

is timely, and since the Court’s denial of the petition essentially disposed of the cause of action, 

Petitioner’s motion is properly before the Court.

Petitioner argues that the meaning of “capital felony” inherently requires the possibility of
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Case No. 50-2019-CA-014747-XXXX-MB

a death sentence. See Donaldson v. Sack, 265 So. 2d 499, 501-02 (Fla. 1972) (“the death penalty 

must be a possible punishment in all ‘capital’ cases”) (citations omitted). He also rejects the 

Kwitowski Court’s analysis regarding the term “capital felony” as providing a second definition 

that is not supported by the language and intent of the statute itself. Petitioner is correct that, in 

Florida, the term “capital felony” only has one meaning, but that meaning does not impose a 

mandatory death penalty or even a mandatory consideration of the death penalty. The statute 

defining a capital felony only requires a death sentence if a separate penalty proceeding pursuant 

to Section 921.141, Florida Statutes is held and that an independent determination that a death 

sentence is appropriate is made, “otherwise such person shall be punished by life imprisonment 

and shall be ineligible for parole.” § 775.082(l)(a), Fla. Stat. (2019). Kwitowski confirms that the 

“constitutional availability” of the death penalty does not determine whether or not a crime is 

classified as a “capital felony. See Kwitowski, 250 So. 3d at 217.

The Petitioner’s citation to Donaldson is actually quite instructive to the instant case. In 

Donaldson, the Florida Supreme Court had to rectify the Supreme Court’s recent decision in 

Furman v. Georgia, 408 U.S. 238 (1972), which placed a moratorium on all capital punishment 

nationwide due to constitutional concerns, with the State’s capital felony statute. The Court 

explicitly held that the “elimination of the death penalty from the statute does not of course 

destroy the entire statute.” and that life sentences should be given in lieu of death sentences. 

Donaldson, 265 So. 2d at 502 (emphasis added). The capital felony statute at the time of 

Donaldson also contained a provision explicitly imposing life sentences for capital felonies in 

the event the death penalty was considered unconstitutional—that provision continues to exist 

today. See § 775.082(2), Fla. Stat. (2019). The Legislature’s intent in categorizing certain crimes 

as “capital felonies” is to punish and penalize those adjudicated guilty of the most heinous 

crimes, regardless of whether or not the death penalty is deemed unconstitutional. While it is 

undoubtedly true that a “capital felony” is linked to the death penalty in a way that all other 

categories of felonies are not, the capital felony statute and case law are abundantly clear that 

death is not mandatory and that a “capital felony” includes other collateral consequences not 

available to someone convicted of a life felony. See § 921.0024, Fla. Stat. (2019); Bade v. State,
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534 So. 2d 694, 694-95 (Fla. 1988).

Petitioner’s other conceit is that even the mere linkage of his crime to the death penalty is 

impermissible in light of precedent that forbids capital punishment for sexual battery. See Buford 

v. State, 403 So. 2d 943, 950-51 (Fla. 1981). This is simply incorrect, Petitioner has not been 

sentenced to death and thus no constitutional right has been violated. The designation of “capital 

felony” for non-death penalty offenses is permissible and common, as it applies to other sexual 

battery cases, drug trafficking, and even first-degree murders where the death penalty is not 

sought by the State. See §§ 782.04(l)(a)-(b), 794.0ll(2)(a), 893.195(l)(b)(2)(b), Fla. Stat. (2019). 

The Florida Supreme Court has unanimously held that “the legislature intended that the penalties 

set out in subsection 775.082(1) be fully applied to the extent that they are constitutionally 

permissible.” Rusaw v. State, 451 So. 2d 469, 470 (Fla. 1984). To the extent that Petitioner 

argues that Section 794.0 ll(2)(a) is unconstitutional for classifying his crime as a “capital 

felony,” that argument has been foreclosed by Rusaw.

Accordingly, it is hereby

ORDERED and ADJUDGED that Petitioner’s “Motion for Rehearing” dated December 

9, 2019 is DENIED. The Clerk is hereby ordered to CLOSE the case.

DONE AND ORDERED, in West Palm Beach, Palm Beach County, Florida this 13th 

day of December, 2019.

/SO^O 19-C A'- 01 |z) ^-XXXJTMB 2/13/20

JanlsBrustaresKeyser'^ Judge

4-/

t
50-2019-CA-014747-XXXX-MB 12/13/2019
Janis Brustares Keyser
Judge

COPIES TO: — STATE OF FLORIDA - PALM BEACH COUNTY 
I hereby certify that the foregoing is a 

true copy of the record in my office with 
HKjijif) redactions, if any as required by law.

THIS G_ DAY OF i(,IWn.
JOSEPH ABEU220

&sWARREN TARVER DC# L13572 SOUTH BAY
CORRECTIONAL FACILITY 
P.O.BOX 7171 
South Bay, FL 33493

1
Z
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CLEJ ill COURT & COMPTROLLER
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IN THE FIFTEENTH JUDICIAL CIRCUIT COURT 
IN AND FOR PALM BEACH COUNTY, FLORIDA

WARREN TARVER 
Petitioner

v.

WILLIAM HAMILTON, Warden 
FLORIDA DEPARTMENT OF CORRECTIONS, etc. 

Respondent

n.

PETITION FOR WRIT OF HABEAS CORPUS

Conies now, Petitioner, Warren Tarver and files this pro se Petition for Writ of Habeas 
Corpus alleging that he is being illegally detained in the custody of William Hamilton, Warden, 
at South Bay Correctional and Rehabilitation Facility in Palm Beach County, Florida.

JURISDICTIONAL STATEMENT

Petitioner, Warren Tarver, submits that this Court has habeas corpus jurisdiction 
concerning his claim that he is being illegally incarcerated based upon a nonexistent capital 
felony. See Young v. Florida Commission on Offender Review, 225 So.3d 940, 942 (Fla. App. 
5th Dist. 2017) (...the proper venue for such a filing is the court where he is imprisoned, as he 
challenges being incarcerated based on what he claims is a nonexistent felony).

Wherefore, pursuant to 79.01 and 79.09, Florida Statutes, this court has jurisdiction in
this matter.

STATEMENT OF CASE AND FACTS

On August 8, 1995, Petitioner, Warren Tarver was charged by information in the 
Seventeenth Judicial Circuit Court, Broward County, Florida, with five (5) counts of F.S. 
§794.01 l(2)(a). See Exhibit I. On December 4, 1997, Tarver was found guilty on all five (5) 
counts. See Exhibit II. On January 9, 1998, Tarver was sentenced to life in prison on counts I- 
IV and life in prison on count V to run consecutive to counts I-IV. See Exhibit III. Tarver was 
then committed to the Florida Department of Corrections (See Exhibit IV) and is now being held 
in the custody of William Hamilton, Warden, at South Bay Correctional and Rehabilitation 
Facility, 600 Highway 27 South, South Bay, Florida 33493.

Tarver now respectfully brings before this Honorable Court an issue concerning his
imprisonment.
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NATURE OF RELIEF SOUGHT

Tarver seeks to have this Court issue his petition for writ of habeas corpus and thereafter 
order his immediate release.

ARGUMENT

Tarver first submits that the crux of the issue here is that he is being held in custody under 
the authority of a nonexistent capital felony. As found in Young v. Florida Commission on 
Offender Review, 225 So.3d 940, 942 (Fla. App. 5th Dist. 2017), the proper venue for filing such 
a claim is arguably the circuit where the petitioner is imprisoned.

“An argument can be made that the proper venue for such a filing 
is the circuit where [Young] is imprisoned, as he challenges being 
incarcerated based on what he claims is a nonexistent capital 
felony.” Id at 942.

In Young’s case, however, it is apparent that the Florida Supreme Court and the 5 th DC A 
recognized that Young had alleged in his petition that his life sentence was illegal and thus found 
that his second claim was a sentencing issue.

“Young’s current challenge to his life sentence began as a 
petition for writ of certiorari, filed with the Florida Supreme Court, 
in which he posed two questions... 2. Can a person be held under a 
capital felony when the capital punishment was abolished for 
794.011? The Supreme Court treated Young’s filing as a petition 
for habeas corpus, transferred it to the Putnam County Circuit 
Court, and proposed that the petition might be considered as a rule 
3.800(a) motion.” Id at 941.

“In Young’s second claim he alleges that his life sentence is 
illegal because capital sexual battery is no longer a capital 
felony....However, at its roots, Young’s second claim challenges 
his sentence.” Id at 942.

Such is not the case with Tarver. Here, Tarver submits that section 794.01 l(2)(a) cannot 
operate as a legal basis for imprisonment, because Sexual Battery is held to be unconstitutional 
as a “capital felony.” Therefore, under these circumstances, the appropriate venue in which to 
file this type of pleading would arguably be the circuit where the petitioner is imprisoned.

Next, the circumstance and principle of law under which this petition is being brought is 
academic. Here, Tarver is imprisoned under the authority of a statute or section that does not 
exist. This position is supported by the following:
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First, the Florida Legislature enacted §794.01 l(2)(a), which denotes the act of sexual 
battery upon a child less than 12 years of age by a person 18 years of age or older. Here, it states 
in plain language that a person who commits this offense “commits a capital felony, punishable 
as provided in ss. 775.082 and 921.141,” which is the capital felony sentencing scheme. “A 
capital felony is one that is punishable by death.” Heuring v. State, 513 So.2d 122,123 (Fla. 
1987).

Because the term “capital felony” is not defined in 794.011, the term is to be construed in 
its plain and ordinary sense. See State v. Brake, 796 So.2d 522, 528 (Fla. 2001) ([w]here a 
statute does not specifically define words of common usage, such words are construed in their 
plain and ordinary sense); and also State v. Fuchs, 769 So.2d 1006, 1009 (Fla. 2000) ([i]n the 
absence of a statutory definition, it is permissible to look to case law or related statutory 
provisions that define the term).

It is apparent, based upon the plain language used, that the offense delineated in 
§794.01 l(2)(a) was initially intended to be punishable by death. See Mills v. Moore, 786 So.2d 
532, 538 (Fla. 2001) ([w]hen Section 775.082(1) is read in pari materia with Section 921.141, 
Florida Statutes, there can be no doubt that a person convicted of a capital felony faces a 
maximum penalty of death). However, subsequent to the enactment of section 794.01 l(2)(a), it 
was held in Buford v. State, 403 So.2d 943, 951 (Fla. 1981), that it is unconstitutional to impose 
the penalty of death for this offense. Based upon this finding held in Buford, the Florida 
Legislature, and not the court, was required to amend section 794.011 (2)(a) so that it would 
comport with the change of law.held in Buford.

“It is a settled rule of statutory construction that unambiguous 
language is not subject to judicial construction however wise it 
may seem to alter the plain language. If the legislature did not 
intend the results mandated by the statute’s plain language then the 
appropriate remedy is for it to amend the statute.” Overstreet v. 
State 629 So.2d 125 (Fla. 1993).

Instead of amending section 794.01 l(2)(a), the Florida Legislature left the statute as 
written. As a result, the courts in Florida rendered rulings governing the continued use of the 
unamended statute. See Donaldson v. Sack, 265 So.2d 499 (Fla. 1972); Reino v. State, 352 So.2d 
853, 858 (Fla. 1977); Bade v. State, 534 So.2d 694 (Fla. 1988); Buford v. State, 403 So.2d 943 
(Fla. 1981); Rusaw v. State, 451 So.2d 469 (Fla. 1984); Perez v. State, 545 So.2d 1357 (Fla. 
1989); Gibson v. State, 721 So.2d 363, 367 (Fla. App. 2d Dist. 1998). This, however, constitutes 
an abrogation of legislative power. See State v. Rife, 789 So.2d 288, 292 (Fla. 2001):

“When faced with an unambiguous statute, the courts of this state 
are ‘without power to construe an unambiguous statute in a way 
which would extend, modify, or limit, its express terms or its 
reasonable and obvious implications. To do so would be an 
abrogation of legislative power.’” State v. Cohen 696 So.2d 435, 
436 (Fla. 4th DCA 1997) (quoting Holly v. Auld 450 So.2d 217,
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219 (Fla. 1984) (Emphasis omitted). This principle is “not a rule 
of grammar, it reflects the constitutional obligation of the judiciary 
to respect the separate powers of the legislature.” State v. 
Brigham, 694 So.2d 793, 797 (Fla. 2d DCA 1997).

As written, §794.01 l(2)(a) prescribes the sentence of death. Legislatively, this element 
of the statute establishes that section 794.01 l(2)(a) is a capital felony. However, the prescribed 
punishment of death in section 794.01 l(2)(a) has been held by the Florida Supreme Court to be 
unconstitutional, rendering this section a nonexistent part of the statute.

Conversely, it may be argued that an amendment to 794.01 l(2)(a) is not required based 
upon the provision included in 775.082(2). This section provides that “in the event the death 
penalty in a capital felony is held to be unconstitutional by the Florida Supreme Court or the 
United States Supreme Court, the court having jurisdiction over a person previously sentenced to 
death for a capital felony shall cause such person to be brought before the court, and the court 
shall sentence such person to life imprisonment as provided in section (l)1.” On its face, 
however, this section is applicable only to a person “previously sentenced to death for a capital 
felony.” More importantly, there is no provision included in this section directing the courts to 
impose a life sentence pursuant to 775.082(1) upon a person who is convicted of a former capital 
felony committed after the death penalty is held to be unconstitutional. This would be an 
abrogation of legislative power for the court to direct such a sentence, considering the plain 
language used in this section. It would also be impractical considering that the former capital 
felony would no longer be a capital felony...

Also, what appears here to be a sentencing issue is not. The only relevance that 
sentencing has here is the legislature’s failure to amend the felony designation and the prescribed 
punishment pronounced within the authority being challenged. This becomes relevant because 
the failure to amend renders the authority nonexistent.

The bottom line here is this; §794.01 l(2)(a) is no longer punishable by death and a capital 
felony is one that is punishable by death. Because 794.01 l(2)(a) was not amended and continues 
to prescribe death as a punishment, it is void and thereby a nonexistent capital felony statute and 
may not operate to serve as a basis for imprisonment. See Moore v. State, 924 So.2d 840, 841 
(Fla. 4th DCA 2006) (“One cannot be convicted of a non-existent offense. The conviction is 
illegal and cannot be allowed to stand.”) See also Gironda v. State, 236 So.2d 193 (Fla. 1972) 
(conviction obtained under statute declared unconstitutional must be reversed); and Miller v. 
State, 988 So.2d 138, 139 (Fla. 1st DCA 2008) (explaining that fundamental error and a manifest 
injustice results when a defendant is convicted of an offense for which the defendant could not 
have been convicted as a matter of law).

CONCLUSION

Wherefore, based upon the argument presented in this petition, Tarver is entitled to the 
relief sought in this petition.

It should be noted that those sentenced to death were sentenced as such after a hearing was conducted before a jury 
determining that the harshest penalty be imposed.
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DECLARATION

I, Warren Tarver, under penalty of perjury, pursuant to Florida Statutes Section 92.525, 
hereby declare that I have read the foregoing petition for writ of habeas corpus and the facts as 
stated herein are true and correct filed this Z4- day of November, 2019.

Warren Tarver, #L13572 pro se 
South Bay Correctional and 
Rehabilitation Facility 
P.O. Box 7171 
South Bay, FL 33493
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT 

IN AND FOR BROWARD COUNTY, STATE OF FLORIDA
I

INFORMATION FORTHE STATE OF FLORIDA

\V vs.

I-V. - SEXUAL BATTERY UPON A CHILD 
VI-VII. - INDECENT ASSAULT

WARREN TARVER

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA:

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for 
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that 
WARREN TARVER

on one or more occasions between the 1st day of October, A.D. 1994, up to and including the 12th day of July, A.D. 
1995, in the County and State aforesaid, being a person of the age of eighteen (18) years or older, did commit sexual 
battery upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his penis to penetrate or unite 
with the mouth of Cherie Vanderpool, contrary to F.S. 794.011(2).

COUNT II

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for 
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that 
WARREN TARVER

on one or more occasions between the 1st day of October, A.D. 1994, up to and including the 12th day of July, A.D. 
1995, in the County and State aforesaid, being a person of the age of eighteen (18) years or older, did commit sexual 
battery upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his mouth to penetrate or unite 
with the sexual organ of Cherie Vanderpool, contrary to F.S. 794.011(2).

COUNT III

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for 
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that 
WARREN TARVER

on or about the 28th day of November, A.D. 1994, in the County and State aforesaid, being a person of the age of 
eighteen (18) years or older, did commit sexual battery upon Cherie Vanderpool, a person less than twelve (12) years of 
age, by causing his penis to penetrate or unite with the vagina of Cherie Vanderpool, contrary to F.S. 794.011(2).
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COUNT IV

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for 
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that 
WARREN TARVER

on one or more occasions between the 30th day of November, A.D. 1994, up to and including the 12th day of July, A.D. 
1995, in the County and State aforesaid, being a person of the age of eighteen (18) years or older, did commit sexual 
batteiy upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his penis to penetrate or unite 
with the vagina of Cherie Vanderpool, contrary to F.S. 794.011(2).

COUNTV

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for 
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that 
WARREN TARVER

on the 13th day of July, A.D. 1995, in the County and State aforesaid, being a person of the age of eighteen (18) years 
or older, did commit sexual battery upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his 
penis to penetrate or unite with the vagina of Cherie Vanderpool, contrary to F.S. 794.011(2).

COUNT VI

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for 
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that 
WARREN TARVER

between the 1st day of October, A.D. 1994, up to and including the 31st day of October, A.D. 1994, in the County and 
State aforesaid, did handle, fondle or make an assault upon Cherie Vanderpool, a child under the age of sixteen years in 
a lewd, lascivious or indecent manner, to-wit: did rub his foot against the vaginal area of Cherie Vanderpool, contrary to 
F.S. 800.04(1).

COUNT VII

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for 
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that 
WARREN TARVER

between the 1st day of October, A.D. 1994, up to and including the 31st day of October, A.D. 1994, in the County and 
State aforesaid, did handle, fondle or make an assault upon Cherie Vanderpool, a child under the age of sixteen years in 
a lewd, lascivious or indecent manner, to-wit: did rub the breast of Cherie Vanderpool with his hand, contrary to F.S 
800.04(1).
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Black male, height 5'9", weight 160 lbs, brown eyes, brown hair 
D.O.B. 8V28\59; Pompano Beach, Florida 
SS# 267-53-1215

COUNTY OF BROWARD 
STATE OF FLORIDA

Personally appeared before me DENNIS SIEGEL, duly appointed as an Assistant State Attorney of 
the 17th Judicial Circuit of Florida by MICHAEL J. SATZ, State Attorney of said Circuit and Prosecuting Attorney for 
the State of Florida in the County of Broward, who being first duly swom, certifies and says that testimony has been 
received under oath from the material witness or witnesses for the offense(s), and the allegations as set forth in the 
foregoing Information would constitute the offense(s) charged, and that this prosecution is instituted in good faith.

Mm
Assistant State Attorney, 17th JudidurCircuit of Florida

Q day off-Wx^usl. a.D. 19^5
SWORN TO AND SUBSCRIBED before me this

ROBERT E. LOCKWOOD

Clerk of the Circuit Court, 17th Judicial Circuit, 
Broward County, Florida

By I

Deputy Clerk

To the within Information, Defendant pleaded

ROBERT E. LOCKWOOD

Clerk of the Circuit Court, 17th Judicial Circuit, 
Broward County, Florida

By
Deputy Clerk

BW:emb 8-7-6.bw



I {

i;"

IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS

vs .

WARREN TARVER VERDICT

Defendant

COUNT I

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS 
CASE: (CHECK ONLY ONE)

A. The Defendant is Guilty of Sexual Battery Upon a 
Child, as charged in the Information.*

The Defendant is Not Guilty.B.

rbNSO SAY WE ALL, THIS _ 
LAUDERDALE, BROWARD COUNTY, FLORIDA.

DAY OF DECEMBER, 1997, AT FORT

C\).Irvxi^cu P.
AS FOREPERSON (SignatArfdj)

I A Crtss/oV J>v
(Print Name)AS FOREPERSON

riled In Open Cou^t, : 
PiC'^-v-iT |

. .
ON *—_____

BY
7

? 9 *3 6 &
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS

vs.

WARREN TARVER VERDICT

Defendant

COUNT II

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS 
CASE: (CHECK ONLY ONE)

y A. The Defendant is Guilty of Sexual Battery Upon a 
Child, as charged in the Information.*

The Defendant is Not Guilty.B.

SO SAY WE ALL, THIS 
LAUDERDALE, BROWARD COUNTY, FLORIDA.

DAY OF DECEMBER, 1997, AT FORT

AS FOREPERSON (Signatu^J

(Print Name)AS FOREPERSON

Filed in Oners
P.GZZ'T t. LC~-; ';c?:

ol;"1

00 4 199Ti

PY

724
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS

vs .

WARREN TARVER VERDICT

Defendant

COUNT III

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS 
CASE: (CHECK ONLY ONE)

)C The Defendant is Guilty of Sexual Battery Upon a 
Child, as charged in the Information.

A.

The Defendant is Not Guilty.B.

HSO SAY WE ALL, THIS 
LAUDERDALE, BROWARD COUNTY, FLORIDA.

DAY OF DECEMBER, 1997, AT FORT

(SignaAiVf) 'AS FOREPERSON

ft Cass/iV; J/i
(Print Name)

L£M
S PORE

CJoZt:
A FOREPERSON

r i-rri *n Open Court
ncc^-rrl. -

'. :"KDEC 0 4 1S57I--c.s:

OQK 6 4/ *J>
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS

vs .

WARREN TARVER VERDICT
Defendant

COUNT IV

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS 
(CHECK ONLY ONE)CASE:

The Defendant is Guilty of Sexual Battery Upon a 
Child, as charged in the Information.

A.
\

B. The Defendant is Not Guilty.

/ /THSO SAY WE ALL, THIS H 
LAUDERDALE, BROWARD COUNTY, FLORIDA.

DAY OF DECEMBER, 1997, AT FORT

AS FOREPERSON (Signatufc*|
U

P. CASSnj/vW
AS FOREPERSON(Print Name)

■■

• r

c.\ orr. o
PY o

? 2 G
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS

vs.

WARREN TARVER VERDICT
Defendant

COUNT V

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS 
(CHECK ONLY ONE)CASE:

X The Defendant is Guilty of Sexual Battery Upon a 
Child, as charged in the Information.

A.

The Defendant is Not Guilty.B.

SO SAY WE ALL, THIS 
LAUDERDALE, BROWARD COUNTY, FLORIDA.

DAY OF DECEMBER, 1997, AT FORT

AS FOREPERSON (Signi

I £ftk<jNOL A Ca £SrPV Jft-
AS FOREPERSON (Print Name)

;'Y ; .
hY’L,-: f d. i.

: dec o 4 igg?;--

BY A

12 ?
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SENTENCEOrVISlON:
Criminal as to Count _______ ________ _

THE STATE OF FLORIDA VS.
Ll~ CASE NUMBER

IT- IZZ'jJC-P/dA

^*^^1oW«nsewi*l»eseuien«dasjmr^

**, fcC.mto.i4~ llfrf/K^^iagAwdAyAtoif^__ ^----******

die T*»fi»«tofa"f,s Protedoa^CoPixngngy ConnpL

DEFENDANTPLAINTIFF

aadhavinibeea 
In nongadon afi

cttmtO ibis date.

(Check Doe) []

ITIS THE SENTENCE OF THE COURT tot
The Defendant pay a fine of S

at die 5% surcharge required by F.S. 960.25, pursuant to F.S. 775.063. phis S 

iv .■.■■■■mim-d to the custody of the Department of Corrections* The Defendant is hereby

The Defendant is hereby commined to the aisndy o 

The Defendant is hereby sentenced as a youthful offender in accordance with F.S-

f the Sheriff of Broward Comity, Florida.

.958.04.
U

[]

TO BE IMPRISONED (check one: unmarked sections are inapplicable)

For a term of Natural Life.

For a term of

Said SENTENCE IS SUSPENDED for a period of 
this Order.

[)
subject to conditions set forth in

n

: Wfcfcby.jmiodof------------ :------- .~Itotoac^Cfcm~iqO»m»l~tofc
Mjentotoi of fc Itopmtfcrt of Cmtfcm *~M*4 m lie mn» ~d
aqaspdsita set forth in sepaxare Oder entered berein-

VspSf sbbocc.

pmofxspit

inHowever, after serving a period of

the balance of such sentence shall 'suspended and the defendant shaD be placed on
Probanon/Communiiy Control for a penod of
,fcU supervision bf the Department of Contcrions to the tcnns
of probabon/Commnnny Control set forth in a separate order entered herem-

md conditions

FOKX 1UROTD 
REVISED M3

136



CASE NUMBER. SENTENCEi DIVISION:
CRIMINAL

) , Ci^i2mcfn(AS TO COUNT.U'
In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satrsf.ed before the defendant 

begins service of the supervision terms.
;»

SPECIAL PROVISIONS 

. ( As to Count —.

By appropriate notation, the following provisions apply to the sentence imposed:
■.£

MANDAT OR YMIN1MUM PROVISIONS:

_ j-t js farther ordered that the three year minimum imprisonment provision of Florida Statute 
775.087(2) are hereby imposed for the sentence specified in this count.FIREARM

mandatory minimum imprisonment provisions 
.........."court.It~is further ordered that the ^ 

of Florida Statute 893.135(1) are hereby imposed for the sentence specified m thisDRUG TRAFFICKING

CONTROLLED 
SUBSTANCE WITHIN 
1000 FEET OF SCHOOL It is further ordered that the three year minimum imprisonment provision of Florida Statute 

893.13(l)(e) 1, are hereby imposed for the sentence specified in this court.
■ *r-

HABITUAL FELONY 
OFFENDER

and has

court.

i

:

__ The defendant is adiudicated a habitual violent felony offender and has been sentenced to an
extended term in accordancgrivith the provision ofFlorida Statute 775.084(4). A minimum
term ~f _______year(s) must be served prior to release. The
requisite findings by the court are set forth in a separate order or stated on the record in open 
court.

HABITUAL VIOLENT 
OFFENDER

LAW ENFORCEMENT 
PROTECTION ACT ______ft is further ordered that the Defendant shall serve a minimum of.

before release in accordance with Florida Statute 775.0823.
L/^'\\ is further ordered that the Defendant shall 

* theprovisions of Eorida Statute 775 082(1).

years

less than 25 years in accordance withserve noCAPITAL OFFENSE

VIOLENT CAREER 
CRIMINAL' The defendant is adiudicated a violent career criminal offender and has been sentenced to an 

term in accordance with the provision ofFlorida Statute 775.084(4X£l, A minimum term of 
year(s) must be.served prior to release. The requisite findings by the court

a set forth in a's’eparate order or staled od the record in open court

:
V.
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SENTENCEDIVISION:
CRIMINAL

i
■)■ *

)(AS TO COUNT.Llx r:

OTHER PROVISIONS
*!

I, is further ordered that the five-year mirumum P^.sions of Florida Statute 790.221 (2) 
are hereby imposed for the sentence specified in th.s court. ,

It is further ordered that the 25 year mandatory
Statute 893.20 are hereby imposed for the sentence specified in this count.

SHORT-BARRELED RIFLE, 
SHOTGUN, MACHINE GUN

s*

:v

CONTINUING CRIMINAL
enterprise-

r-

;
_ The court retains jurisdiction over the defendant pursuant to Florida Statutes 947:16(3). ,*jRETENTION OF 

JURISDICTION
•r

* *

j
JAIL CREDIT days as

__ It is further ordered that the defendant be allowed credit for all lime previously seized 
on this count in the Department of Corrections pnor to resentencing.

: I:L
PRISON CREDIT

.5*•*
;CONSECUTIVE/ 

CONCURRENT AS 
TO OTHER COUNTS

It is further ordered that the sentence imposed by this court shall run
concurrent with (check one) the sentence set forth in countV'M** !

i ;this case.
r.

3
1

•xi-• *i
Vi

•v
V>•

\.i:

■mAj ■4 . <
*;

•> *: >:?/

(
i

i
r>.

\*
? ■

v
>

v

«:•a.
*

>
,•
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1 yin iiuaiciai .. ...................... .. *
? i

SENTENCEDIVISION:
Criminal as to Count
11/ CASE NUMBERTHE STATE OF FLORIDA VS. jZfJ /

tCf\
DEFENDANT ___________ ______

n ». s«|^j4£^rcs^^—'s-—■
„ *—* ”d ^

the Defendant's piobatkip/Coinninnity Control.
r

IT IS THE SENTENCE OF THE COURT due 
The Defendant pay a fine of S

PLAINTIFF
to offer Bunas

(CheckOne) [] andlbe
;

a the 5* surcharge required by F.S. 960.25. pursuant id F.S. 775.063, pins S

The Defendant is hereby conmnned113 nxaody of the Deparoneni of Canecnoas.

Ibe custody of tbe Sheriff of Broward Connty, Honda.
>9
(] The Defendant is hereby aunnrined to

- The Defendant«hereby

TO BE IMPRISONED (check one; 

ip For a term of Natural Life.

Foratennof

joccd as a youthful offender in accordance with F-S- 958.04.

-A sectioas are inapplicable)

n 'V iii subject to conditions set forth in
Said SENTENCE IS SUSPENDED for a period of — 
this Order.

n
rm T»mhati oo/ComnHinity Control under the 

tn tfaetenns andcoo^dons ofFoUomed by a period of •
<prm^rviqnaof the Dcimiinent of CouecUdn 
sqKTwrion set foth in sqataae order entered benan.

g-jpKTjBBUe.
eotaptaedto
fWt»4Ph-

in
However, after serving a period of

RXM lIVUAi 
SVVSlMl

139



, CASE NUMBERSENTENCE

( AS TO

!-*DIVISION:
CRIMINAL ) , qg- O 'li/iCPitft.

11'
,11 incarceration portions shall be studied before Ihe defendanl

a Ih, even, foe defended is ordered ,o serve additional spli. sendees. a.tfo 
begins service of the supervision terms.

&v,;

SPECIAL PROVISIONS
)(As to Count

te notation, the following provisions apply to the sentence imposed:
By appropna 

mandatory/minimum PROVISIONS.

firearm
„ isforfoerordered thaflhe

.775.087(2) are hereby imposed lor tte sentence specified m this count.

v', , L mandatory minimum imprisonment provisions
- *-* <5=* *■ ■—“■ “undrug trafficking

CONTROLLED 
SUBSTANCE WITHIN 
1000 FEET OF SCHOOL

11 is further ordered foa, foe three year tnininton. ^
jt xunn hercby imposed for the sentence specified m this court.

:J

893.13(l)(e) 1, are 

_The defendant is adjudged a habifoal felony

orfer “ r“°rd ”
court.

HABITUAL FELONY 
OFFENDER

•. .
v. *

*
The defendant is adjudicated ^ion ofFlorida Statute 775.084(4). A minimum
extended term in accordance with the proyis. ^ ^ ^ ^ pnor t0 release. The

* separate order or stated on the record in open

HABITUAL VIOLENT 
OFFENDER

term of 
requ 
court.

isite findings by the court are set forth m a

r-!

yearsLAW ENFORCEMENT 
PROTECTION ACT

It is further ordered that the Defendant shall serve a minimum of 
before release in accordance with Florida Statute 773.0823.

_ L is further ordered that the Defendant shall serve no less than 25 years in accordance with 

the provisions ofFlorida Statute 773.082(1).CAPITAL OFFENSE

,«m tn accordance
3Sfofort^crrte9rtier or afoted on foe^d in open court.

•VIOLENT CAREER 
CRIMINAL ;

i a

r'
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Ivlin nsr*^DIVISION:
CRIMINAL

.)
J

>(AS TO COUNT. q%-mw£icAIZ- :» j.

OTHER PROVISIONS

SHORT-BARRELED RIFLE, 
SHOTGUN, MACHINE GUN

•'V:

*•'
_ It is further ordered that the five-year minimum provisions of Florida Statute 790.221 (2) 
• are hereby imposed for the sentence specified in this court.

It is further ordered that the 25 year.mandatory minimum sentence provisions of Flonda 
Statute 893.20 are hereby imposed for the sentence specified in this count.

.s
r.

•;

CONTINUING CRIMINAL 
ENTERPRISE ”

i;

iI-

RETENTION OF 
JURISDICTION

- The court retains jurisdiction over the defendant pursuant to Florida Statutes 947.16(3).
* * Oil

L^rt is further ordered that the defendant shall be allowed a total of
day’s as credit for time incarcerated prior to imposition of this sentence.

i
y

iJAIL CREDIT :
•y

It is further ordered that the defendant be allowed credit for all time previously served 
on this count in the Department of Corrections prior to resentencing.

i
PRISON CREDIT

i ¥ •;
CONSECUTIVE/ 
CONCURRENT AS 
TO OTHER COUNTS

It is further ordered that the sentence imposed by this court shall

i
i

this case.
i

I

i•c

1
i.

i% ;

% .*
.2.

i
\\

*2

?:

;•
• :■?.

v

*•
?•

r'
;

*:■,

;••• V

;
7}

;

.*
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I

SENTENCEDIVISION:
Criminal as to Count ~fj£-

THE STATE pF FLORIDA VS.
IV- CASE NUMBER

</\ -jjv/.iefioflDEFENDANTPLAINTIFF
The Defendant, being personally before this Coon, accompaniedby Ins aoacoey.adS^^y'hemn, and the Comhaving given Ac Defendant an oppamay tobe bean!

anil to show canse why be sentenced as provided by law.and can* shown*

i^srffSSSiSrs ^—-^srrjj and the Coon having placed the Defendant an Probation/Connnmnty Control and having sobseqneady 

the Defendant's ftobatian/Comnsnniy CuiiiuL

10 offernti||m
and having been 
in mitigation of sentence,

I'

8I (Check Ooc)

IT IS THE SENTENCE OF THE COURT due 
The Defendant pay a fine of S

a die 5% surcharge required by F.S. 960-25timw to F-S. 775.063, phis S 

committed 10 die custody of die Department of Conecaons.The Defendant is hereby

The Defendant is hereby amnniaed to the axstody of the Sheriff of Broward Comity, Honda.n
ftofa.ii«i,t is hereby sentenced as a youthful offender in accoxdance with F-S. 958.04.The[]

TO BE IMPRISONED (check one: nmmrted sections are inapplicable)

For a tenn of Natural Life.
l

Foraxennof .

Said SENTENCE IS SUSPENDED for a period of 
this Order.

■ v •<*
[]

subject tocooditians set forth in
(]

_ on j^batioo/Commanicy Control under the 
acconhng to the terms and conditions of

Followed by a period of — 
supervision of the Department of Conecrioo 
supervision set forth in separate order entered herein-

fT'sp&i-aaaaoL, 
onaptnrdte

j«n|wninfiTtF rtf jnHowever, after serving a period of

. ^^i^nfqiA sentence shall be suspended and the defendant shaB be placed 00
Pir^MTvnn/r.....mimty Control for a period of .‘
—w supervision of the Department of Corrections acccrixng to the terms
of Probanon/Comniriiiity Control set forth in a separate order entered herein.

ssd CODfiDODS

FORM IW77D 
KVSD903
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CASE NUMBERSENTENCE i

DIVISION:
CRIMINAL 7TT ) -(AS TO COUNT.

i.

all incarceration portions shall be satisfied before Ihe defendant.
In the event the defendant is ordered to serve additional split sentences, 
begins service of the supervision terms. ;

SPECIAL PROVISIONS
( As to Count

By appropriate notation, the following provisions apply to the sentence imposed:

MANDATORY/MINIMUM PROVISIONS:
It is further ordered that the three year minimum imprisonment provision of Florida Statute 

~ 775.087(2) are hereby imposed for the sentence specified in this count.firearm

DRUG TRAFFICKING

CONTROLLED 
SUBSTANCE WITHIN 
1000 FEET OF SCHOOL

. It is further ordered that the three year minimum imprisonmentprovisionof Florida Statute 
893.13(1 )(e) L are hereby imposed for the sentence specified in this cou 

‘ *

' wm in this sentence in accordance to the provisions of Flonda Statute 775.084(4). ill
m cM are set forth in a separate order or stated bn&c record m open

court.

HABITUAL FELONY 
OFFENDER

V-The defendant is adjudicated a habitual violent felony offender and has been sentenced to an

set forth in a separate order or rtaled onthe. record in opcn

HABITUAL VIOLENT 
OFFENDER

<

term of ■ —
requisite findings by the court are
court.

LAW ENFORCEMENT 
PROTECTION ACT

yearsIt is further ordered that the Defendant shall serve a minimum of----- :
before release in accordance with Florida Statute 775.082j.

ordered that the Defendant shall serve no less than 25 years in accordance withIt is further
the provisions of Florida Statute 775.082(1).-CAPITAL OFFENSE

VIOLENT CAREER 
CRIMINAL

The defendant is adjudicated a violent career criminal offender and has been sentenced to an 

set forth in a separate order or stated on the record in open court.

term in a

a
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SENTENCEPTYISJON:
CRIMINAL

)
) ill qsr-ixitpcMA)(AS TO COUNT.'1*1^

OTHER PROVISIONS
/.

SHORT-BARRELED RIFLE, 
SHOTGUN, MACHINE GUN

ll is further ordered that the five-year minimum provisions of Florida Statute 790.221 (2) 
are hereby imposed for the sentence specified in this court.

It is further ordered that the 25 year mandatory minimum sentence provisions of Florida 
Statute 893.20 are hereby imposed for the sentence specified in this count.

CONTINUING CRIMINAL 
ENTERPRISE .

;

!::T

The court retains jurisdiction over the defendant pursuant to Florida Statutes 947.16(3).RETENTION OF 
JURISDICTION

'

it is further ordered that the defendant shall be allowed a total of— 
days as credit for time incarcerated prior to imposition of this sentence.

T

JAIL CREDIT

i
\\

V.

SIt is further ordered that the defendant be allowed credit for all time previously served 
on this count in the Department of Corrections prior to resentencing.PRISON CREDIT 5

;; K

CONSECUTIVE/ 
CONCURRENT AS 
TO OTHER COUNTS

l
It is further ordered that the sentence imposed by this court shall run

concurrent with (check one) the sentence set forth in count-t^sK***!
cutive

to
this case.

•4-

l
r

A.•
!■:

r

i*

&
% s>

7*Z

'? v 4!*
.K

*;• •i

■V

*:
;■

;r
v

f

*•
u

•?

:!

.♦
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17th Judicial circuit ••• *— •-*

SENTENCEDIVISION:
Criminal as to Count

THE STATE OF FLORIDA VS- ^ J fy/Z/2 f/J I frft- V £
Lv CASE NUMBER

g QAcf/M
smmtt W t j --------

K anopporamity to be heard aAd to offer xuaoos

DEFENDANT
PLAINTIFF__________ _

C«ntbashtgFevioasly«aue^aj»4»M=“^^ff ihe _
U ^^^ft^SLunoriiiy Control

(Check One)'

1715 ~ ™-°a pl“5 

Tbe Defendant is hereby

at the 5% surcharge requited by F-S. 960.25

aannrintd to The custody of The Department of Corrections.

f the Sheriff of BrowardCounty, FloridaThe Defendant is hereby cxnnnritxrf to the ensrodyo
j inmn-r* as a youthful offender in accordance with F.S. 958.04.

n
The Defendant is hereby 

TO BE IMPRISONED (check one:

For a team of Naanral Life-
»•

For a term of —
Said SENTENCE IS SUSPENDED for a period of

tins Order.

[]
: r”*"1 sections are inapplicable)

n sobjeri to conditions set forth in i;
:•U

on ftobation/Commonity Cratrrf nnderihe 
the terms and conditions of^^^rfS^anmeat of Correction xan&ogm** 

sependsoa set forth so separam order-entered herein.
ir-jpfiraa
umfdcsra

• imprisonment in
However, after serving a period of

the balance of sucb senreace shall be suspended and the defendant shall be I**'-*”*1 on

Control rot fa* is a »*»

and conditions

FORK 1«w»
kvbcdm}
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CASE NUMBERSENTENCEi •
DIVISION:
CRIMINAL )(AS TO COUNT.IrK

, an incarceration portions shall be satisfied before the defendant
In the event the defendant is ordered to serve additional split sentences 
begins service of the supervision terms.

SPECIAL PROVISIONS 

(As to Count ______.

notation, the following provisions apply to the sentence imposed:By appropriate

MANDATORY/MINIMUM PROVISIONS:

firearm

mandatory minimum imprisonment provisions 
, imposed for the sentence specified in this court.It is further ordered that the -------------

of Florida Statute 893.135(1) are hereby 
*

„ is talhcr ontond d* <he tee yen, 'aUmm ***"!*». S“““
893.13(1 )(e) 1, are hereby imposed for the sentence specified in this court.

• * V

the defends * * tobitat #»*''“>h”

indings V? «*<»w «e s« ionMi order or a«ed oh she reoord.msten
court.

DRUG TRAFFICKING

CONTROLLED 
SUBSTANCE WITHIN 
] 000 FEET OF SCHOOL

HABITUAL FELONY 
OFFENDER

^asaasassaa^sHSc
^,1 findings by ihe coon « » fonh in » eeprae order o, ended oh fee record", open 

• court.

HABITUAL VIOLENT 
OFFENDER

<«♦

LAW ENFORCEMENT 
PROTECTION ACT

yearsordered that the Defendant shall serve a minimum ofi 
with Florida Statute 775.0823.j__ It is further

before release in accordance
Defendant shall serve no less than 25 years in accordance with

. It is further ordered that the 
the provisions of Florida Statute 775.082(1)-r CAPITAL OFFENSE

term m accordance ^ ^ rdcast. B^ulshe findings by the court

a set forth in a separate order or staled On .the record in open court.

. VIOLENT CAREER 
CRIMINAL i
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cash; in ujyujjlk.' SENTENCE, f.* DIVISION: 
CRIMINAL I

ULr. )(AS TO COUNT—
■ l V.

OTHER PROVISIONS

SHORT-BARRELED RIFLE,
SHOTGUN. MACHINE GUN«•

____ It is further ordered that the five-year minimum provisions of Florida Statute 790.221 (2)
■ are hereby imposed for the sentence specified in this court.

It is further ordered that the 25 year mandatory minimum sentence provisions of Florida
Statute 893.20 are hereby imposed for the sentence specified in this count.

*'

____ jhe court retains jurisdiction over.the defendant pursuant to Florida Statutes 947.16(a).
O 11

O^t is further ordered that the defendant shall be allowed a total of-----■
credit for time incarcerated prior to imposition of this sentence.

It is further ordered that the defendant be allowed credit for all time previously served 
“on this count in the Department of Corrections prior to resentencing.

t*

••
|CONTINUING CRIMINAL 

ENTERPRISE

RETENTION OF . 
JURISDICTION '

<■':

f.

5

JAIL CREDIT
days as

.PRISON CREDIT
::

CONSECUTIVE/ 
CONCURRENT AS 
TO OTHER COUNTS

!

?
**

this case. «
t;

y.
r.-i'-

■ ' ■i

j>
I

it
y*

!;
•;

v *:
i

K si: r:
i, < l:
I

*•
■ i

;• ‘.V

iti

•;
.?• :'C

«■;

!’

v r.
A•*

;•
T-

■i :

V
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I 9 ww

SENTENCE •DIVISION:
Criminal as to Count ‘r~\iT

l~L- CASE NUMBER
THE STATE OF FLORIDA VS.

DEFENDANT ........................... ................

(Check One) ff Carnal »d bevies **»l“»>* .-eked

the DcfaBdam’s Brobnioa/rnmfnanay ConnoL

PLAINTIFF
offer masers

*

IT IS THE SENTENCE OF THE COURT that 
The Defendant pay a fine of S

a the 5% surcharge required by F.S. 960.25, pasBait to FrS. 775.063, phis S 

.■..■■■minvfltn tbecnstodv of titeDepjiTment of Comecridns.The ivfw«fawt is hereby[]

n
The Defendant is hereby sentenced as a youthful offender in accordance with F.S. 958.04.

[]
TO BE IMPRISONED (check ooe: unmarked sections are inapplicable)

For a ienn of Natural Life.

For a term of ' ........ .......

Said SENTENCE IS SUSPENDED for a period of------
this Order. -

f
(]

subject to conditions set forth in
[J

_ „__ .. ;,.„3--r  _____________ oilftobatioo/Conmamity CcriirbJ underthe
soprvisam oflhe Depamnent of Conation acconfing to the terms aid conditions of 
supervision set forth in separate order entered heron.

However, after serving a period of ■

ttj,. qieh sentence shall be saspended and the defendant shall be placed oo
fiTji^»'ir«»wmimiiiy Control for a penod of 
under supervision of the Department of Correctionsof ftobationCotnxnnnrty Control set forth in a separate order entered heton-

Jf-ipfit*?

>b.

ipijili^r^UrTT1! IQ

and coocfitioQs (

POKK i»cn> 
IEVBEDW3
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CASE NUMBERSENTENCE!DIVISION:
CRIMINAL ) - qmi^cP/tiA\L(AS TO COUNT' LSl^

all incarceration portions shall U satisfied before the defendant
In the event the defendant is oniered to serve additional spin sentences 
begins service of the supervision lerms.

SPECIAL PROVISIONS 

(As to Count '

By appropriate notation, the following provisions apply to the sentence imposed:

MANDATORYMINIMUM PROVISIONS:.
It is further ordered that the three year minimum imprisonment provision of Florida Statute 
775.087(2) are hereby imposed for the sentence specified in this count.FIREARM

i
I, is further ordered that the ---------- mandatory minimum
of Florida Statute 893.135(1) are hereby imposed for the sentence specified in this court.DRUG TRAFFICKING

CONTROLLED 
SUBSTANCE WITHIN 
1000 FEET OF SCHOOL

It is further ordered that the three year minimum imprisonment provision of Florida Statute 
893.13(1 )(e) 1, are hereby imposed for the sentence specified in this co

;HABITUAL FELONY 
OFFENDER

ced to an extended

court.

HABITUAL VIOLENT 
OFFENDER

tv, defcndan, is adjudicated a habitual violent felony offender aind has been sentenced to an

requisite findings by the court are set forth in a sepfcate^rdor orstated on the record in open 

court.

_____; u is further ordered thatthe Defendant shall serve a minimum of-
before release in accordance with Florida Statute 775.082j.

lXTi, js further ordered that the Defendant shall serve no less than 25 years in accordance with 

the provisions of Florida Statute 775.082(1).

term »:accordance ^  ̂p Ic1fe^^^te findin gs by the court

. a set forth in a separate order or stated on the record in open court.

LAW ENFORCEMENT 
PROTECTION ACT

years

CAPITAL OFFENSE

VIOLENT CAREER 
CRIMINAL
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SENTENCE 

(AS TO COUNT.

CASiS 1>U1VU)EE
DIVISION:
CRIMINAL sir.. > qy-izimeficfi
OTHER PROVISIONS

_ It is further ordered that the five-year minimum provisions of Florida Statute 790.221 (2) 
- are hereby imposed for the sentence specified m this court.

SHORT-BARRELED RIFLE: 
SHOTGUN, MACHINE GUN

;y. t
CONTINUING CRIMINAL 
ENTERPRISE

It is further ordered thal'the 25 year mandatory minimum sentence provisions ofFlonda 
Statute 893.20 are hereby imposed for the sentence specified in this count.

_____ The court retains jurisdiction over the defendant pursuant to Florida Statutes 947.16(3).
q. I f

C/Tit is further ordered that the defendant shall be allowed a total of—L----------
days as credit for time incarcerated prior to imposition of this sentence.

_____ It is further ordered that the defendant be allowed credit for all time previously sen/ed
on this count in the Department of Corrections prior to resentencing.

is further ordered that the sentence imposed by this court shall
- concurrent with (check one) the sentence set forth in counts.

RETENTION OF 
JURISDICTION

iJAIL CREDIT

PRISON CREDIT

CONSECUTIVE/ 
CONCURRENT AS 
TO OTHER COUNTS

utive- ran sec1

to
this case.

CONSECUTIVE/ 
CONCURRENT AS 
TO OTHER 
CONVICTIONS

It is further ordered that the composite tern of all sentences imposed for the courts 
specified in this order shall run
______consecutive to —------
______ Any active sentence being served.

- Specific sentences:

concurrent with (check one) the following.

>

ofthis Judgment and Sentence and any other documents specified by Flonda Statutes. -

State upon showing of indigence.

In imposing the above sentence, the Court further recommends.
• • '♦

Q
BONE AND ORDERED in Open Court at Broward County, Florida, this,

150



17 tii Jud i 1 Circuit in and for Browar -■ County

Criminal Dirision

UNIFORM COMMITMENT TO CUSTODY OF 

DEPARTMENT OF CORRECTIONS

THE Circuit Court of BROWARD County in the FALL Term \ 997 it the of

STATE OF FLORIDA

VS.
j\J lZ /£ £ aJ ~7 PrR. U f- /£— O.tmA'

(DEFENDANT)

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA, TO THE SHERIFF OF SAID 
COUNTY AND THE DEPARTMENT OF CORRECTIONS OF SAID STATE, GREETINGS:

(CASE NUMBER)

The above named defendant having been duly charged with the offense specified herein in the above styled 
Court, and he having been duly convicted and adjudged guilty of and sentenced for said offense by said Court, as 
appears foom the attached certified copies of indictmentfinfonnation, Judgment and Sentence, and Felony j

Now therefore, this is to command yon, die said Sheriff, to take and keep and, within a time
after receiving this commitment safely deliver the said defendant, together with anyyertinent inv-<*^™ 
Hepan prepared in this case, into the custody of foe Department of Corrections of the State of Florida; andthis is 

to command you, the said Department of Corrections, by and through your Secretary, Regional Directors. 
Superintendents, and other officials, to keep and safely imprison die said defendant far the raid
in the institution in the state fAnection system sentence

. a which you, the said Department of Coaections, may wmy jjie
said defendant to be conveyed to thereafter transferred. And these presents shall be yonraxnhariry forthe 
Bexein fail not.

WllNtsS die Honorable T*
Judge of said Court, as »!«•>
ROBERT E LOCKWOOD, Clerk, and the
Seal thereof; this 9 day of vj

ROBERT E LOCKWOOD, Ctek 

by AAjXAS RtiJJULf „
Denary Qai

co7>

17th , 19 $2*
CD

~ : JUDICIAL 
£*.. CIRCUIT

: < B.Ao -• Q

c
■ Vb *-• .* N,<C•••••••*

cOL'NtS

UWUiffU ■
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r
IV1 THE CIRCUIT fjQUftT QP RF^_bj^ITvA JODlGAi, frgxunr

ikI AMD PAR PALM B&4rl4 rmlNitv^ RoRlbA

WARRfeM TARU.fciA
PeA-rft&ner

C-l&CDlT C IUIL flLV 15IQMl AB

U

case.kIo. 6q-?q^-c/\-ot474-7--)cxxY-Mfe
.UULI.IAM \\ApAILTGAi! dc..

Res^?arv-L>nM~~..
7

MiTTioM FoR REJ4£Ai7lM (a

T^VririPn-gJi IAJARR&M TARkLeA , -PiVes 4Ws prc> se~- KAMia n -Kf t^eVt

J>uESUCirt-j- 4^3 F. R. fcv-tl-e. \, S3QQo YPerVrHova-ejr respe£-y£Lil p-\ [-£.$
’.nPj-zJKn

(

Uctv^g- esi-erUoWecj. or n&4• 4Ws mo-Vi^n \/vlWer<g- 4V\i7 7 Aur-V ma4 Cons i
<Cer'-4ou>-^ *pAiVrV-< m l irs ^l-ery'Al of laiS ’pWftdinP^, Pe7H 1 oner 5

-Pall&
C n ri 6ern_f> Cvf^-

CA6 n/5.

Le-^fetcrtwe. Xn-Ven-V ----- -

In dcn^riOj "Tourer ]s perH'Ron; 4,V\i*s Cour4- relhe4 upam 4Ke_-P}yyj

gei«4 in S~bvVe, y l^rbonsPi; 2.60 Sc>.34-EloCFk, 2A DCA ?(M8~4 wWeh

<x44rc.sse.s ~\rVwc l<gA|i,.sla4'ure.15 m~Ven4 -Per ron-foViui/vQj 4> <4A45)fi|

CAprba 44.Wt>j, in s/i-exM o4~ 4K-e cPrisi'on iV>

Bu-ft,r<=) vt SWbtj 4~03 So.24 94.^^ 95^-sK^Flci, 14814.. Tx> VmaRVovsI^i

~iWe cam4~ poin-i-5 -pm ~VWe_ Cri/nmal Os-4e

~n5,(y&LlO -Vo 6Mppor4 f~b -pVA-e&r-j 4V\cf4 -Hi

CVrHprR»l 4-z-lc**j.)} ~[\nCs } W6vMe-\j-e/j t s Yl0~V

reASbmViCj • 

i n r, ,

m. 01) (2) Co) as a

4 4-Ue dl'WrAort'xvte- Wlcxn
^re \ 5 t'V\c.re,'4Kon bn-e.

<4e4mcR&n P4>f 4Ue -Verm

7 Supported lr>v-| 4Aunt<j

Con~hfg<r^| -j-A 44ie. opinion in K\nBov4sWi} 4He Grimmo! Cr>Ae
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c
Aoes no-f -Felty^ o-Ffen^e-'S. f i\

-j-cn/jard -FVk. scxef'H^ of p-ffetas^ as ■o^puafejj- b*j -\Vve_ 

pjafiA.q \_-egys\A-H\fe_, From AWs (-4 ce>u\A lo-e_£mmtseA -HoA-h 4he_ 

Flor^ot {~esy^\c\\i^ce yiNf^-s as F-oVt^ s&
AaF A <Alqrrctkvts 4W<- cUss/F^-ft&n A-/- g £<af>rtql fitUvov-j, i^ki^h 

lort\q^5 Lis -bo 4W^: -ei'em-eJO-hs A^rirri^'frt^i'i^A FI^yVcWs ttg-feyg-f__
-For dlavjvns^ I^^MUCZ^Coi) -fe
(qo+vAj i"iVi 5"fcoi^<j iVaC| 4hi<- rulrnj tgelA tv\ feu-fed,_______ _________

~fe\ feuhkrc)^ Hi yJQjS W<iA ~tWA~t- ~7ct^>^>^C2-^<L°i^ cfe<is yyrh m.<^erf~_______
fin-e- leij-cj csP e-ye^i<qu<,H-e.S'S ~ha WarrAvq-f copHiai puiqfehnq-ed-,

_»yyF wKVi BuWrfe
jfevlkig „Qr\ eya-j.iou5o<i55; i~f cU-e# ncfe Kon<. ~VW^ otu-Fkorff^ -ho sup-erc-ofe.,

Q CQur-j- cfecTsi&n b^j can-KnuIncj -h& classify -Fie- O^en<^ C\ Cfrp'ch>,\_____ _
-feWvp \AjlaicK also ptyscWfec^ -Vhe pu^hfe 

gFfe^?<_. Thi's c<sn(-Wd" o~f-\f)CwJs appears -fe U<- -fete 

reA^oqeJ tV\ KvJffew-skt.

poin-hg

pemonva Q CApHjPt'l

~h ofededfe fe>r -VW.^1
^ASC 0-5____

-fee- otl4g/Aoti-i\KL sm-hm^o sji^uUfed tn 115A3&2/0 aUc,__
dogS-ndr. Supped- "\V\€ fe-eor-f oh-fewe, b-elr^ -fec> feJRnHVons fer- 

~Bl«- '\-<X’w\ ^GQLpHotl -feUrt-^>;as feud m Kv-irfev^fe* La 115*&8ZO),
febere. tS ct r-e^uiV-e.no■gjq-V 4fe <\ Aexyrty'vcy -fe F-e Ce> rdM,ched ^ur^uAH-f
-he. 92.1.141 in je-WmmiV^ wUe-feor-VWe. fectfe p-em[fe| will b<~__
iVlpQsd, Thl)5 e-Vtpulo-ft'on Ptfeods -\Vt-e- Cgur-f perAaKhnp p^u-et^-ba.

, 1(v - „ v i -hac+ors and
to lire- m basest upe>a^crjurp:s ~______5-e.n-^ericc c\ p-er^S 

rCC&^rwenn cj-Q-hiOv-i. _ i _
__ Al^gj_C^-t±rA^ -hVv< Fn-dhiq, in ~W\^_ 5~h'puU-4-/b.y-i tV,

115-0Sz€z-)> ii> Y\cr\r q ■Fore^-c.-eig m^vqs wFrdq~b^ Cg^rVAViuK- 
■Pl^r?t^i£^__j^(^^_\.--.'fek>g)--e.s,_a.s_.$.ucVn C>a-4h>e- ea-crt-V 'hWd 4We_^ 

d<A4Vi po^aFP| fe VieA^-pe, bc-unga^-fdrrh!^^ -fer ^Vvc o-F-Fcr^s-e^,
A rnor-opectSoriAU^—Qn J lo^Ccat <j.^6ernKr)-ejo4 Viere \n\6uU W4V^rf~ 

U_5jQ&2(2-) uJcaS S-ti^ulo-he-g) So 4kort- AkoS'g- al r-e-^cl-j fyejn+esi e.<,<l
-fa ^-cq-VU^ upat-n 4Vi-e r-€Xo.mme/icU.~hron o-penjur^j tAJiou]<l. ______

C*>^

i
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r
4cjTA cxppbjtnA reel's cnjetLU, loQiOipprrtprivoi-f<i^j resen-

~4K< offi»n<^-jv5 rub tanker puniskablg_ os Ct cap Sal Xe-Un^ *\Ke_ u-g„>c4
kncjn-e^X [-e y <e_i Cs Oi liXX4Xlonsp A Ukci i s punisbcXl-e. D>^
Q -4efm o4~ vj-e-Qrs \aJ\4V\ 4Vve vTlAXi'muim log-tH^ life, to pt^son. 

B-^ciQu5-g- t~f woma4 Vtavf-e, alr^^c!^ b^-on cj-cXejT^iVui<d ci jur^j

4VtOt4 Q p-ex3^-^> pnce-vAo,u.s[^ ^gin4e*nc<gS -\& XgaXi bg, c^'-e-n 4b-<-

pgJ^gil-^-p) Iconic <jt'crf&r{g5 4W4 in 44e ex/enX 4Vi< Xe-o4H
h~h^~ff'a>go.l -VVie^y 4Vl^- p-QCScJn (AiO-uld

pryc-e^

max/mum
penal-bp i,4 h-elb 4uj b*z
be fcScua^eACe^j -fca U-P4- in pr7<~$Qns yS-xicin iS 4Vie- m gWcnum pgnnH:^ 

life. 4eW*-p b\iev\ 

no stipnkrt-^n ujcis nrysi<U- tn ~7~75-Q^2- 4bcHr 44ie. cIa-s5ificrrfa'en 

4k-e.se- enprbal O- janiNg-g i/4oul.4 rem^iVy 4Wt sain-t iV\ ~\W -e^Jcn-l- 4~W4
4be. <Xeorfh pociAl-f

uwexa rvs

4 SuppQr4imt of 4buS reasoning is 4W4r Q|

ktelA 4a be <anP&rT-sdr(Hut7 6 ruxl .t/JOS=tt
MoFe. impart^n-i^ onkj 4U< l-e<^islcy4uce_ bas 4Ue- Qu4Kan'-b

Sepfet^-k'an <X pQKier^ 4c> enac4 Suck a class Xi'cprVt&n. U/vJec 4k« rules
ok s4u-lu4ar^| rans4mc4ian 4Vl-e C<w4 Whs yio au4korrh| 4a leg/sl crfe £r.

4h-e. bencb IcNj <ji\fincj H'4erpce4a4t>X^in4:3gyrl~ lAlbere, 4kdx%, * s no^mbicjulkp
tn 4ke_ worXn^ or m-eAninj ok 4W language- S<^e_ S~W{e- o ly^e., ~7ff?
So-24 288, 2S\lL h 1a, ZQQi) cmd Os/ers'fneek v Shake, k>24 ‘vS.ci l25Cjjg /4?34.

4Uo4 -Hie PUndq Leg i~s jerk* re- tnad^-eHra^g Xul-eX
4o QKHe-toJ 7^4. OH (.2-) Lg) s^bsc^uob-4q. V^u-Ponj yjW-cr<_ -4We- p

^LmrsVlvnenb) Q-S lAlgU as 4k«_ eia-H^ $£c4b>i^ tvSen-V uyickc^ge<j,
6\f-e-^ ~\Vy-e-. <j.g-bW-4~tan of 4V\g 4~eriv^ G^p'kcil i S w-ell CSt'gi'pi T5 kej

ii^l Flon^c) Suprci^i-e, ^ounp f4eovste>ns b-e-\^ on <b~Pfai/en4 {jrvu^iAs tout in

fi'-cA- Conc-Wsyon pC'vrte 4a onl^
-factor tn j-<4&«'»y\ini'nj \aiWa4 cq^s4i4h4^s a u<2flpi4ql>;<irtVni'nol of-<4^se,

A^w\S \i 64o4^, 5(o F(o IjI4j 48 So. 2\C\S2.2A(. 1^0ft~) CfcJ cap«4ol

ci coi5-g- in wkick <a person is~trt'’e4 Ovra d^prVcil cnVn-e
r-4im-en4- o-p d-eq-Ui 15 mPlfc+e.A')! Donaldson V

A-ey'u>n

©ni

Xn i~f a ■eAf?
i'WedrePCr'i

unifi-g-d conclusion. Xki‘s 4-e4>VliV\^uni on-g

casg,
, AcQprVcjl cnru-e

S on-g. |4r isiVirdh 4ke
Sack) 2.(c6 So,24 44b 56l-02.( Fla C Cmlur4eir m ~4ig Xrs4~ is
nob q Capi4al ok4ensg ujbgn X canno4 be pum'sked d.caPh')) Rm5civJ

)l

3



r
V-StW^ 451 So.2^ ^lo^CRIa, 1964-) (fsJexuQl [qq4W^ f 

. pMtfI'sK&Ue. lo^j cUjx4i, B>u^rd. Fur4U^y He. Ue-l<A to Rowev 54ai~trd-( 

. ^Q^Sp_l2l4.J3.8>J_C,E19.k_L5^2..}j Ahcrj Murcter j/i 4k-e firsf- 4enrc-e- i 6 

■eAt'pti't-ig COipiHnl -PeloKHj t~n F\on4q)j

Si?ck._5].^_jSo 4l4J£Z.CElx. 43%X) jC pidtA.Li^Ui3^.._ \ s

4kci4 i‘s punO-shoipl<L W>^| Ae.Ci\:[-i).______________________

Coyis-hHu-honoilrhl o~f ~7^4-rOllC2.)Co0 —~~~____________

ru*4is

d (4&jgr/n^

an-e.

. fyiflyf -ess-ert-fi'gtf a sp-ecrf o~T "Tn r^er'S Ivsta-e^s Carpus cWm___

.-L'S.rVWcrt-~Vh-gL qu-j-hcM-t-Vij un4er wkiclg kt«_ is toeing h-eAA as a_____

.Kng-4-fe-r o4- 1ci\aJ^ Cons~h:~l'M~i~rQnali^ de4ec-Vi\t-e- PinJ Void pF qyoe| \aiwi-Pul 

.airHnarrhp TWs pgr-WcuW pom4 ulas naj aAire-sSeA Uj-4n<^ (A,ur4- 
in rVs d<r\ibj -Wiou^h rgiseA Ic^j Tarvi-ey in Fns pe-trK&n, ~To 

.Ah is po'»n4; Tcirsie.r ass-er-j-g 4ka4; a6 g rnnAhtraif prelc^hu/X)_____ _____

.794~>&ll C2-)(kA pr-gscri'b^s 4h~e-p-encAA^ Q-f J-eaAF A-S C\ punishm-er-rf:_

A,5..Q_rnQr\4or of jc\yj^ 14 is unhvrPul 4rc> impose 4V\e penally nf___

. Agaih._i4,r; 4hjA-oi^ikns^ATh^^y^jQhjn_p:£^^_

. l.j?..-.VMWg-4V\ey_,<i4. i s n shi4~u416nn 11 ^ <&uhA 4,c> impnsan ck p-ersc^n 

un^C^jl^_Au4hor(4^ o~fa jh~crWe Ahcrf- unlawfully prejcnh-e-S

s4nn«jnrcls promulgaA'gjA lgv|-\W<g-Flan Ac\ an,A OnrbgjA S-feybe^s______

3Mpx^m<^Co^r^sJ_,yr^wInj -4Vs from a \ocys^ic&\ p^.r-sp^c4^; 

4h^ dgAecA t/v ~4Vie. s4ct4u4g_r-€y\4ers vf ^Jn>i4 null> ^ji'nCj v t 4o

______________

1 '

■S-ervie.

£i.o^LNi.cdber_

AI36 kiorAUy 6^ ncrVin^ <gre_ h vo6 se-pergrh^. cAeseyyfmp opmXriS 

.Cg>ACerY\i.^_-AMtg.._tour-W^/t€-i^ c4~ Ahi's £oviundrunn, As opihnexA by

Egiy-k^-4) J. m Borfie v Ahafe, 53"4 $^.2<j Cgff C FU. I78fe V> S, bel
1
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r
4-Wq4 Ebu(orJl vj 6>4p4i, Sg.2J I. cmA RonA

S4o4e. 4XZ 853-f Fig. Rl'T)^ ^lr^4Fie_^u^sFiha erf -Vk«_

Qptm&n oF 4We_ <4t’slribr\r Cg»ur4. ~Ln Rejyio^ 4UrS CdtiA; st&dkA ]

_____ X.-V t5 Qppctr-ej^i-f -Uia-V all mprhal criVno-S^ Subyt^vrVrv'^_________
_____ <35 iaRII as pn?c^Jur£il, \oeco

o»^trhb/\ oR -4Vi^l_ rLe^cHi p

_____ rQn<^&pfu_c\lLy mCon‘5t'^XgrtV 4o cancJuXe. 4hA~tr 4R<.
proce^Mrcj £\nH~ctg<^S trturmop 4e> q rF^RgJo joi^i4~ iv^|

______ °i Coipi^ircti ccxse -R41 uirWi oJofllrRtZirO oX^lrve-d-^orHa

______ p^o,14^ and 4Vien ratacluZ-e. 4Ua4 4U<. SU

______ gi>Sci Jvon-tcxcj-e-^ C It^Hiofh’bri on en^?4l^men.-4 -fra faonj

,______ °iki-c1 ^rterh-rbf o'f ) iVh rh^rb&ng)
______ vLt’ciiat^. I_4 0+ *358 <C-empkQ5tv5 oiJ(j-cJ^).^_____________,

•Sulo-sc^uenX 4a -me wrrhVt^ crp 4Hi5 opimWp, a ^j-esenrHyi^ <5piVu&ri

U)45 iAinH4-ej^ in Re/tiz m 'SV&rVe, 54-5 So.24 \35J(^

CW£f4an; -J j \aiFlcF 5~~fax~fe '̂■
<r

~TV>-e^ mcijorrh^ <a\\ous R

n/

tviapplcbg|lole_ u,pa.n

14a, Irt i/J&u.l4 R-e.
tne

¥

r-eyyua.ua

(

~Vo jpg. £ lagry-<4 [vlRorncrVav^

&nA 4rf<cl FeRore a ■six—nooit^ as i f 4Ws U45 Ct li4e4^
_______4e_lcm-'p 1pu~V si: A l In olds. 4Vio4 -Wie <^ra\vc\e o4 FrnH'crf-ikKis

_______Xov' <4 <£ap t-fcil ofR

_______ illogical. TU^yg-(,S no legcj ju^iifVrA-h on 4o ovz-erfule Avv-e,_____

_______ V>crSic principles CicLs.p'VcZ in ReinoX____________________________

Upon -'VViifS-g- 4-e-^-cn-+iViej opi'^-u'hKASj 4Va-c^C Cml^ b<_
_ C^QSCi| uVr€- r^s>eaW-Viovi 4o •W?\'5 AebcrVe^ live Floruit? L-ecpslcrVoi 

OT1po\Mered 4o ciQsRi'fij TWyg 4elo»T~| o4 Oi rrlm^y^c^^ mn4

Q\YY\-e_y\A ~lli4.0^l<C2-ya) So 4Wh+ vV ror-vipo/^ \ai>W^ -W^-e- ^on^j-rh-rho^l

■S't'QndoriJ tV\

^^jfpfirai X/a-yT-j^^ Aw| AcVi^n fi>4 4Vl<?. CourV 4o <4o *5fe wqu14- b-g- pyA gWrgyrh&ki

_ c-fJ^isUd. Nie- Cu-Wiori~K|. 3e.-e .S-k.4^ v R;X. 5q,'2A F/q. 2&od
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PRELIMINARY STATEMENT

and. Will loe referred ‘Vo her-e. as AppellanV

and hi5 proper nqme. Appellee^ WAS The Respondercl bub wiili noF ht referred

To here. where no response. was given or required oF Appellee. in Wis maFFef.

In Fhis brief^ Fhe Tallowing symbols will b

Kill denote. AppelWs PETITION For VJKT OF HABEAS CoRpU£ 
and will be followed b^ •Hie. appropriate. page number 
where needed,

(tO”vid\ denaVe ORDER DENYING* PETIT VON FOR WRIT OF
HABEAS CORPUS and Will be followed b<^ tVve opprcpn'aFe. 
pAge number Where- needed.

,fRM will denoW MOTION FOR REHEARING and will be 
Followed bg Fine. appropriate

^OR” will denote ORDER DENYING PETITIONERS MOTION 

FOR REHEARING*, and will be followed Vxj Ane apprepriaFe 
pftge number where needed*

Appellant Was Fine Petitioner

Sed 1e u.

number where needed.page

STATEMENT OF the case

On November 14, BOW, Tavvev submiFled a peVldlcn for writ cf habeas corpus 

in the fifteenth Judicial Circuit Court claiming that V»eis being held in Custody under 

The auAhori-hj of a nonexistent- capital Felony (seeP-F). On November 2(o, 20\c|)

der denying Tarver's pleading (6ee0) On December 4,201^ 

20i4, Tarver Filed a motion For rehearing (see R), On December IS 20\<5ij We. lower 

rder denying Tarver's mohon, conceding to a point of law argued 

H Tarver C see OR-2)^ bub held do its previous reasoning as grounds for We denial

The lowe coord issued an or

courF issued an o

1



5ee_ O R-212>") • Tarver now appeals be.-Vc.re_ this ttonarcxbW Court the lower court's 

denial oh his habeas corpus claim.

SUMMARY OFTHEARSOM&MT

On appeal^ Tarver submits that the Uwer court Was misapprehended the. 

«^ist oh his habeas carpus claim, In its denial of the petvti 

rehearing, the lovvier Court reasoned that Taw-er had argued 'that the. definYViov-i 

of a capital felony, atancj WrtVv the. Horida Legislature's intent, indicates that

d motion toron an

death is the. only available- punishment tbr capital felonies. However, the point ot~

in b»s petition was that the punishment ot death mustlaw asserted by T< 

be a possibility, cthexvitse^ the offense is not a capital ohtenSe-i

More important, the issue- appealed Here, by Tarver is that his imprisonment

arver

is unlawtul bemuse, th*. authority which Sanctions his imprisonment is Moid oh cany 

lawful authority, this premise is based upon the tact that the offense is not*

capital tetany and the. authority, as written, has been -found. 

to be unconstitutional thereby rendering it void ot lawful authority.

defined, fay law as a

Tarver abo submits that the lower Court's binding cm leyisYative intent vs

not dispositive o-f this issue. Mere., the lower Court has strayed from th-e 

rules Cjovernincj st crtutory cans-Vrucfon by locking beyond the plain \.an.<yuq<je_ 

Used in the statutes in question V-eojardin^ intent. In view of these, circumstances, 

Tarver asserts that habeas corpus relief- i5 vtarrcmted. upon proper review ot

the claim.

2.



ARGUMENT

Standard ot Review

It the language of c* sUwfe is clear and unambiguous,
4We legislative intent must be derived "from the. words 
used without involving rules of construction or spec.ula.Vmg 
as -to what the \eg\s\at
415 .So. 2d 641,463(Fta. 1^143), See. also Kephar-t v Hod!,
^32. So.2d lOftb^^K Fla. 2.0Ofc) °mcl MeSen v State, 2-11 
So.3d. Ifc>4, n2.(Fta> 2d DC.A 2.61^),

l/VWen -faced with an unambiguous statute, the Courts 
o-F this state. are 'without power to constru-e. an 
unambiguous statute in a vJa^ which would- extend, modify, 
or limit, its express terms or its r-eftsonnWle. and obvious 
implications. To do sc Would We cm abrogation o-f legislative 
power.*” State v Cohen, 4% 5o.2.d 435,43b(Fla. 4th DCA 

miXyuoting Holl^ v Auld, 450 So.2d ^n^lXPla. 1^84)
(emphasis omitted).

Th-e- mWpCeVq-Vion of a statute isrj purely legal matter 
and "there-fore SubjecV to the de novo Standard o-f review.
Ke-phnrt \i Hadi, °|32 So,2d 1084,106*?( Fla, 2oofc).

The matter on appeal is concerning the lower court's determination of legislative.

J capita I punishment prescribed

\n §1tt .OUCcfXoi), which is th«- determirung "factor ot ttve. lower court in deciding

intended, Zuckerman v Alter,ure.

intent regarding the capital Felony classification an

the lftwFulhess ot Tarver 's imprisonment, Being thatthe interpretation cF the. statutes 

Vwiolved is a purely legal matter, the de standard ot review is applicable:, Thenovo

questions in this rna+ler cire as tolloW5‘.

WHETHER F.S. 5-m.OH(2)(a) IS &T LEGAL OtFiNVTiOKi A 
CAPITAL FELONY OFFENSE 1

There has Ween much controversy in the Florida Courts on whether S'M.OllfeKq)



should reW\r\ W-e> capital felony classification in li«u of finding held in

In and, the courts hcwe hound that 

a Capital heiony is an offense which meg he punished by death. See Mills \1 

Moore, 16>h So.2d 532., 538(Fla. 20oD. On the other hand) the courts hcwe reasoned 

that “capital sexual battery'1 re-Valn s its capital felony cJassitujqrfion bas-ed upon 

the severity ot 4he offense though 4Vi< penalty oh death is held t<s»b«

Uncon s+ituti on a) -for the offense, See K^rtewski V State, 26 C) So.3d. 2l&,2n(Fla.

2d DCA 20 Hovoeuef| the position that Tarver holds on. the Subject is expressed, 

in the Common meaning °t the term ‘‘capital offense'* and its denotative value.

Ih Ballenfine’S Law Dictionary Third Edition, the term capital -felony is defined,

C(f\n offense which mqy be punished Capitally i that 16 by the execution of the death 

penalty. The test of a ‘capitoil crioie‘ is net the punishment which is imposed, lout 

"that which may he imposed.^ This def-iaitfen is Widely viewed among the courts 

in f lorida us the common meaning of" the term. Xn ■fact, the Florida Legislature 

views the term as such based On the pWn language used in F £>.§115.082(1), 

which states, iw person who has been convicted of a capital felony sh«U be 

punished by d^oth ih the proceeding held to determine setvbante according 

to the procedure set -Forth in s. *^21.141 results in tiri<itt\^S by the court 

that such person shall be punished by death*-•? Florida Statutes (l‘it 4) ex 

pos-V facto. Xn the plain language ot this statute, death tb hot only 

prescribed to be a possible punishment tor the Conviction oh a capital offense

buford v State, 403 6o.2d 443(F\a. 18*30. On one

t



bud 15 ejnphadicnU'j insdrucded -Vo be dive uldvmade punishmend sought.

Here is vT-j Tarver argues dhad £l*W.OIl(2)(c0 should, no longer We classified as

as defined; deadh musf b-ec*. possible punishment 

"far a capital offense. As held in Buford, if is un co n sdit at {ort a] 4o impose dhe

icf-ed of- §1^4»0li(.Z)Ccr). Next, as pt^scrihed

a cap idol felonvj c>fferise. For one

penalf'j of- death upon a person 

in ^I'H.OlKzXa'), if is unambiguously recjuired that sentencing he imposed under 

loodh <css"n5,0?JZ oimcd ^2L14L15 As a madder of" procedure; such a Sentence 

Connof he Carried cuf because dhe deudh penalty is no longer applicable here 

and thus Canned" loe Considered -for sentencing in accordance widh dhe required

die, the. alternative punisliment

conv

procedure held in §321.141. Even more prohl 

in subsection CO of section 1T5.0S2L musd firsd be determined bv^dhe procedural

ema

regulcem-ends held in §32.1.141, which are no longer applicable nddv £>'1(2X4) in

lieu of Buford•

able One and is sharedThe position held here by Tarver is nod an unreason 

in theory hy two Florida Supreme Courd dusdices in. theif dissenting written 

Opinions. Xh Batie y Sdade, 534 Sa.2d. b'tKFk- BarkeH, «JV opinned, CtT believe

that Buford v Sdade, 403 5o.2d 443( Fla. H80 and Ret 

1T11), require the Clashing of -W\e opinion od the district Court. In Xelno, "this Court 

Sdaded’

State, 352-5o.Zd 853(F(a.no y

Xt is apparent that all capital crimes, substantive as vJ-eJl 
as procedural, become inapplicable upon abolition of dhe 

dearth penalty. Xt would be conceptually inconsistent do 
Conclude dhad dhe procedural advantages inurtr>g -to a

I

5



defendc\n-V in a CapiAcd Cast Acdi wdh aboKA'ion oA Ah-e_ 
deaAb pervcdA^ Grid Ahen conclude AbaA -Wit SubsAanAive

erAiAlemenA Ao bail qnddisad yanAages ( lirvuAaAionS 
unliVnrAed sAaAuhe ©4 UmiAnAions) remain v/iotbie^ Id <n\ 858

on

C emphasis added ).J>

Also, in Perei\i S-VaW, 545 5o,2d I357( Fla. IA8A), Ov/erAon, J, opinne

£4he majoriV^ allows Per ex Ao be charged bvj inAormaAion 
Qnd dried bebre a Six-man junj asib AhisviCis a Ube
Pe\»n\|| bud sAill bolds AbaA Ahe sAaAuAe. oT liroiAaAions ■Per 
n CapiAcd oAfense applies. In m'j view, Ibis is illogical.
TWre. is At> lejal JusAiAicaAion 4o overrule Abe basic principles 
adopted in ReinoP1

As a madder op process, TaWer SubmiAs AbaA Ahere. is anl^

■Pinal Solution do AW ccnAlicA surrounding Abis issue- Tbe I\orldn begisladure musA 

Amend $714.0ll(2.)(q) so AbaA i | comporAs wiAb Abe decision bold in BuAord. UnAtl such 

dime, Abe courAs m Florida should bold Ao Ab«V which Was decided in BuAbrd and noA 

SubsAiAu+e Abe Aerms oA Abe plain

d:

adeguaAe andOne

language used in ®TH.0l|(2)M with ids

independenA reasoning in an cAAempA Ao jusAibf Abe conAhu-ed unlawAul use oA Abe

auAborrAj Abr ImprisonmenA.

WHETAIER THE PLAUA LANGUAGE. M -m.OUte)W AND 
715.082. MAY BE GWEN JUDICIAL COMSTRUCTlObJ ?

own

sAorKAe c\s cm

TA Is opparenA here AhciA Abe lower courA’s denied oA Tarver's habeas corpus

claim is predicted upon As Ainding on UgblaAive infervh Tarver subm'As here 

AbaA Abe-W^cr courA's Finding on legislaAive inAenAis an improper appliccrAion ©A 

jsAoAuAor\j ConsArucAAon and wi\\ be expWned as AohoWS'

6



Ue; who commits sexual better^ upon , or in 

On attempt to commit sexual battery injures the sexual organs of, a person less 

4bar\ 12 Years of age commas ft cap\4al felony, pumsHctbW as provided m ss. 

775.082. And ^2.1.Ht^ Florida Statutes Off 8), ex pesf thcfo.

The-Verm capital offenseOs defined, u a Crime for which the death pejrvaVbj 

imposed.” Black's Law Dictionary, Tenth Editi 

Cc>urV uH\maVe\v| found Vkaf §"7ft.(JU(2)(a)

UA person 1$ years of age or o

Knew be Tn if5 denial, the lower'l ion.

be classified cap rial felonyma'j as a

otfense. while conceding that uin flor'idq Vine -Verm bapital felony' on\-| has 

but that meaning d

one_ meaning,

not impose, a mandaton) consideralien of fine dealh penalty 

(OR-2), citing Kwitowski v Skk, 2S0 So.'3d 2lO,2l7(Fla. 2d. DCA 2016) as a basis

0<2l5

for i Vs reasoning. This reasoning, hoiMe.\jer, is the court's mi si nferp retortion of 

the legislative intent expressed in STgt.0i|(2)(q), which isia direct Conflict 

With the decision held in Mills v Moore, 78b 5o.2d. 532.,538(Flq.2001). In

am be no doubt fViat a person convicted 

ces a maximum penalty of death”

Mills V Moore, d states -finat there

of ftp*fa\ felony faCl c

Even more. compelling on this point of Wj is the fact that the legislat

held vMiVhvn

are.

requires m ^T‘?4.0l(C2)(a) that the punishment be provided by the te 

^775.082. and ^21.141, which is to first determine ^ bearing before, a ]ur>| whether 

the offense is to We punished bg death- if it is determined that the offense, is 

not to be punished b»j death th

rms

l if* sentence is t6 W imposed under Subsection•en a

7



(O of section 175.082..

In short, Terser subm'rb thaf ^ lit. Oil felted should We been amended, bq 

the blonda Legislature and mc«j no longer he classified as Q 

of Buford, Additionally, cmy judge who gives construction f

that which is given by Hoe. Words used in the plain language, of the statute abuses 

the rules of- statutory construction. See Meyer v Caruso, 181 So.id 118,l2fc(Ra. 

^th DCA llll), 14 Vs fundamental that judges do not Iv

do add. requirements that fWf the legislature did not Include. 

See Holly y Auld, A80 Se..2d 2Al( Fla. H8t) ( courts lack power to Construe unambiguous 

statutes to extend, modify, or Wit express terms). ” Also See Overstreet v 6tate, 

£>2-1 So.2d 12.5(Fla, 11S3). al4 is a Settled rule of statutory Construction that 

Unambiguous language is not subject tc judicial construction, however \ofise. it 

Seem to alter the plain language* If the. legislature did nof intend the 

results mandated Uy the statute's plain language, then th

capital felony m Iteu

statute other thane a

the power to editas/e

-st atutes so as

moivj

ppropnate remedye a

IS for it to amend the statuted

775.082.—

(OA o capital felony shall We punished 

me sentence according to the 

s m findings by the court that such person 

shall b-e punished by death, otherwise such person shall be punished by hfe

who has been convicted ofperson

bp dfitfth it the proceeding held to determ! 

prooed Set forth in s. 12.1, it\ resultare

Imprisonment andj

S



(a) /f convicted cf murder in The. -first degree or 
of d capital ■felony under s. TlO.lbl; sWH be ineligible, 
•for parole., or

(t) i-f Convicted of any other capital felony ^Viall loe 
regwred to serve no less than 25 years before becoming 
eUgibte -for parole.

CZ) In the evenl the death penalty in a capital felony is held to be.

Court or the United States Sup 

person previously sentenced to death tor a capital 

felony sVial I cause such person to be brought before the court, and the court shall 

Sentence such person to life. imprisonment- a.s provided in subsection (l).

d tc be

Court,Unconstitutional by the Florida Supre 

the court hewing jurisdicti

rememe

on over a

The lower court contends here tVicd even when it is foun

convicted, of qunconstitutional to irupose the penalty of death up 

capital felony, the clause \n subsection (2d of section T15,0<ii2. allows tor a capital

on a person

■felony to retain, its capital felony clftSSifi cation. This reasoning by the lower court is 

boised upon-the finding held, m Donalds

which holds that the entire statute is not made void by the constitutional infirmity 

Found in a particular portion of the statute (OR~ 2.), Tarver Contends, however, 

that this reasoning is ai Form of judicial fiat because its application is misplaced.

Considering this point of law fr 

Donaldson applies only to those who \Alere already sentenced -to death C after conduct,^ 

•the required hearing prescribed in £Tl5-OB2(t)) in the event that the d^tb penalty 

ts h«\d tro loe unconstitutional- Xn fact, there is no provision anywhere, in the plain

Sack, 24>5 So.Zd WHfrOZifta. H7z),on v

practical view, the decision held incm a more

3



language of secHon 775,082. Abut stipulates or \r\fexs 4b a4 a capital felony retains 

Its capital felony classification in 4Vi *4 4ba4 4Vk. deoth. penaiff is beAd \a be. 

modify tbe Wm5 of the plain WiCjuag^uS-eA fnis 

Section of 4be statute is an abre^ybvm of legislative psw-er.

e ev

U n Gs ns+vtut iOnal. Again, 4o

WHETHER a PERSON) may BE IMPRISONED under am 
AUTHORITY THAT H-AS BEEN FOUND To EE UNCONSTITUTIONAL ?

Tarver respectfulbj submits kere that tb«- I <^*•*4 Tailed tc. properly address 

4V\< i^ue Were. in V\is petition, Xn Vus petition, Tarver argued fbat atke prescribed

ow^r

pahislnm-ejaf of death ’in section 7 74. 011 (23 (a) kas lo 

CouA 4o be. unconstitutional, rendering 4hb section a nonexistent par4 of 4b«. statute'

(P-4). As Cv purely legal matter, tbis Ccu4 may tender Hs ow*Vndep<^dent finding

°'rv tkie. issue under 4Vie. de. novc. standard of re.Mie_vJ, TV\e. pftncip\e_is tWct vfi 

4W Trial court is v\ot vn a superior positron To evaluate. epesttonS,

Weld lav the Florida 6upr^jnrve

imatters of 1aw

anA tbe appellate Courf reaches own Conclusion in depend erf of tbema1
decision of the lower Court. For example-, because, issues of statutonj construct! 

on A interpret at ion of & written instrument

vo n

be. -eguall^ determined b^ either

level of court, tW de novio standard (s appropriate for sucb review* 5

Can

cj. Fla.ee e

DepV. of Revenue, v Hevi Sec, Escape Cruises Ltd., 854 So.2d 554(Fla. 20oe>), 

Without an^ deniabiliV'j; the- issue decided in Buford 

4o impose Wpenalfj of decdb fora corwiAibn of *744.oU(2)(aX Prior 4o the Buford

that if Ts unconsVi luViovsq lWas

decision, fine, penaltf of decth 

pursuanf fo *"175.082 and ^72-lT4\. The prescribing and enforcenieftt of this

prescribed in ^774.0II(2.)(q) cmd enforceablewas

to



c CApi\q\ felony elasSikicAdion designated widViin dh« sVcd-ute.

CapHcd cdde-nse is one dh«i Os punfslaable 

b'j deadh, Se-e. Mills \i NAcore, 78fe> So. 2d 532,538(klq. 200l), dh-e clossikicadion 

ok ci copidol offense, is n«d based upon 4be penal-hj s&ucjhd or dbad which is imposed 

bud b'j dhad which mcrj lo-e. imposed, See ktdz.padrick v United Sdades, 178 U.S* 304)3^7, 

44 Ltd, 1078,1600(1100), and Rakes \i United Shades, 212. US. 55, 57, 53 L. Ed. 401,402. 

(W04).

penaldvj hincjed on dh

As held dhe Gourds in Florida i a

As wrrtWi) ^ 714, 011(2.)(a) condinues do prescribe dhe penal-bj ok deadh, 

hodwidb standing dhe decision held in Bukord. As a madder ok law,

Was decided, Abe. unamended prescribed penaVhj ok death remaining in ^714OllfcVs) 

is held do be uncG.nsbibakion.al khefdb'| rendering dht sdcduke \/oid.

dhe Condlickm^ opinions between 

dhe. Reino and Rusavu courds. In Reino v S\ad«; 352 S&.2d 553,850cFla. 1477), 

dhe courd bound dkind- <call capital crimes, subskandwe as vie.ll &5 procedural, 

became- inapplicable upon abolidion ok dbe deadh penald^.^ See. 1(0—215, Section 

1, Laws ok Rlor'ida- However} 6ubse<^utnd ko ddvis finding, kVve courk in Rusau/

V $>kcide, 451 So,2.d 4b4(Fla. 1484), k&und bhad uCjlusd because deukVi is no 

longer a possible puhishn\enk kor dhe crime described in subsection 714.0/i(2)(a) 

does nod mean 4bad dbe aldernabe penalty sukkers krorn an^j dekeck.1*

Regardless <yf wbicb of dlnedwc cases -this Gourd masj kuuor, dhe hack remains 

e unamended \anCjUa«^e prescribing punishment In

Bukordonce.

lAlbod also should be Considered are

dV\ad b>ukord held dVi

U



Sl'H.OIlUXcO do be. uttOonsVidudional. B^ haihncj do amend, dVws language., dbe 

Comdcacdum oh dhe stocWVe. was leht unconstidudiovncAbj written. As such, how) 

dhi-s section ©h dh.«- sdadude. he constitutionally -sound. Qnd operade_as Q 

lawful insdrumend oh cuxUionh|?

Also, in its closing remarks ( dtv«- lower Gourd reasoned dh^t the.. “Petitioner

cnnehidud\o.nql rtfjhd has keen violated.8

Fired, the. Issue, here- is nod sentencing. The issue ‘is whether -the legislature 

■failed do upheld its dudy to act upon the canstitut-ioncit standard pramulfijcdecl by th-e_

X qbide_ by the laws wri tten by its legislature^ 

So is dhe. legU\adur<_ do c\cd in accordance. with The consdidutioncil sdandards 

required oh it by -the cour-Vs. This uncowsVihudional dereKch'oh oh dudy by The 

Florida Legislature. re.su.lded in an unWihul deprivadrorv oh Tamer's \lberdy.

Mare, tmportarvdly, Tarver Sudhered injury vAiefe The erroneous Capital delony 

elassldicadian does neb apply and where id negates dhe. mfhgadtng dtscretrion of 

hhe couch in sentencing that Would exist Wad Abe appU'cnble. lthe_hei<on\j 

claS5\T\Ccrh'on been applied. See. Hj-2.15, Seeh'an 1, Laws oh Florida.

In dosing, Tarver would like do make, one Very significant poind dhad has been

ding ho the record, Tamer's habeas carpus 

Surtvnanjy denied by the lower Courd. However, hie lower Court1.? Summary denial

can

has not be-en sentenced -Vo death and Thus no

Courd \n Buhord, Ousd as citizens are

los t \n VWe scheme-oh Things. A wasccor<

Was

tendered. on. the merit's Without the issuance, cf the Wri t. Moreover, when the lower

Ctfurf rendered its Summary denial it apparently concluded fhcct a prirna -facie.

<2L



filed. As ft morVter of

-tW conclu-sfon laQ£J been r-eucked. See Rule. l-k^OCdX*),

cloum bftd b process, tW court vvjas tken rackede-e-i-i

'Vo issue 4Vve. writ once.

Rondo Rules of Ci'jll Procedure

considering AVlcrt tVfs Court bftS habeas carpus jurisdiction, ond tW>cf

standard of review, -\Vvfe ervtiVe—

I'na+ter mcfcj b«- resoked b^ thus Court in tke- Wterest of time, Cost, and Wts<c 

rvi<uncic^emen"t of jud-tcjul resources.

AUo

dVle. mqf+er is bet&re Akis Court under fne de nauo

CONCLUSION

Rjftsed or\ -\V\-e. fWef^omcj ftr^um-e/rt cmd eVted authorit-ies, it kas 

be^vi c)ewtomtr<art«d fV\at fke lower court- has irMSapp^eke/aded cu^d e.rrencousl^ 

denied Appellant's petition for vorft of WubeftS corpus. As sue-K, Appellant is 

-entitled \a Suck relief1 deemed applicable. and just lc>| this Court,

Respectfultj Submitted,

Warren Tauter DC**Lte5~?2.
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CERTIFICATE OP SERVICE

1, Wo>rr«_U TciCver, Vver-e.!ov| certtfy -VVvevV 4Ae. -fer-c^oiiic^ Brt«_F 0f -Wvc AppsIlarA

VJQS plaC€<J in -\Vi<L Kcyads c>4 pri otfvacib far 4K-e- purpos-e, <sf- -farwarAinc^ \>j U. Sr

Mad Ac. IMilliam Hamilpin, ^dard-en^ % A+Wr\<s| 1515M«iy*Ua Fla^Vtr CV^«-;

son

Sui+e- ^f00; Palm&ead^, Flan <Ja 3^>4c>l on 4Ws Z&b,, o-f February, 202.0.

\Narrer\ Tarver D£*^ 14^512.
SoutH P)Ov| Gscrtcriruarvcil an A.
Rehabt Itl'crh Ar\ FacilrV'j, £o. ll I
SouHa Florida

*9£52Sjoc<8 I hereby certify that the above and foregoing is a 
true copy of instrument filed in my office.

Lonn Weissblum, CLERK 
DISTRICT COURT OF APPEAL OF 

FLORIDA, EQURTHfClSTRICT

>A
ifDISTRICTQff fey

©toJfFRfCD MLU
©

.A T1C
<0\ Per DepSf^fcop pu9 lerk
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C IN THE. DISTRICT COURT OF APPEAL 

OF THE- STATE. OF FLORIDA
Fourth district

I
i

; s
l

CASE. MO. 4DIT-3454,

»•
WARREU TARVER 

AppeHqaT
Corr. and Rehab. Faeffiy

:_____ for mailing. l

\/s

WILUAM HAMILToM
AppeJlee-

>»
\
i

5

c j_3- M6T10M for reheard amd cur\rcatioM iir> r .

I**e> ■d. r.
i

&-iitz•a. t^^peUovnT, Warren Ta^e^ respecrHrMll'j TileS AViis rno-Kon Tor 

pel44S^i0; ©wd clarTfaapifin) pur.SMCiyvp Ts> Florida Rules oT App^eLa+e. 
®Rroc<3§brrc( Riule. *4,330, *po brincj To Tnis Court's aPPanpion porn-ps ©T 

-V|^,4 mav| basie. b-een ovi«xlo&\scr}; irnisappfeb-ej'uLeT or nop considered, 
in TWc. PCA decision rend-er-cd Tnis CourT. App-ellanP Tur-Hier 5er-ep5 

c(ctr\-(WrPi6»n as wW'cPt poirrp oT law TWs decision

i

u5 bas<d- upon
wbere. <k PCA decision does rvA make, clear HVvs ComA'S posipion ii 

Hhe ma+Per. As ^r^unds, Appel Unp spates as -follows 1

!

s

i
i

IT TWs Coarp vTill allow 

App-eAlan-p submHs -PnaP A vS irreTa-ValcAe- c*nd unccnPesped 

PViap deaPh i S pr-e-scri’b&A (XS <x pos5v\p£ pumsbm-end in Ph-e. 
5-PapuPor^ au4porrP|. *vn <pues4\on on appeal. Id WxS a\s>0 b 

decl ded b\| s4a4e_and Pederal 

possible pumshrm^nd m order Po <4e.Tin.-e. a Tblon^ o-Tfense qs

poirvV To be. made on c-eb earing,one.
i

e-en
rp-s 4ba4 ToaPb mus-p b^-ac don

1



«. V * !
i
i

i
!i

c I

(C capital->5 5^ MilW v- Moore^ ~1&U So.2.eL 532.y 53,S(Fla. ZOoOy 

Fitzpatrick V United States, ns US. 304,301, 44 L.U (OlS^oSO 

(Boo) and RaW VI United States, 2\Z. U.S. 55,51, 53 LEcLttytOZ 

(itOS), Even Abe fifteenth Judicial Circuit Court points out 

that lLthe p^oesibiUty of death is the deftnmg "feature of- a 

Capital felangt See. O, pg 2,. As Such, Ahe_ question thu-S b 

whether Abe plain language of the statutory authority in gu-es-h'on 

mft'j be deerned Constitutionally sound when the death. penalty 

is fnund te be, unamsfitutioricA as punishment for the ctfe/vse?

*

i

\?
*Further, though this Court may have considered all of dh-e facts 

and laws of the issue. ctt Ear and has affirmed the denial banded

dovln by the Fifteenth Judicial C ircuif Courf, i t is unclear to 

Appellant irtheth-er tVils Court's RCA decision is predicated uy*sn 

fb-e. Fiffe-enfh Circuit’s f» riding on the. capital felony class if cation 

of -Abe offense or wK^-Eier the language of the statutory authority 

is eons'hrtutloncjl'j Sound as written? Appellant- seeks 

clarification here because- the true nccfure. of bis claim \s the

I
II
I
f
fC i
i
£
JI
I

Can sttutionedify of Atie. language used in the statutory authority 

We IS being Weld- under, vdnidn the Fifteenth Circuit d-ld nod 

decide in Ifs denial of fWepetition, lA-e/c, Abe Fifteenth Circuit 

ultimately relied upon the finding in RuSavJ sL -State, f-51 So.2.d 

4bf,fff°~tlCFla, l^t)j which only addresses that Court's v/i^i of" 

the capital felony ^cl^ibarK<V; 0f the offense, which is merely 

nt of the Cssue raised Were, More important, this finding 

relied upon by the Fifteenth Circuit may be \tieWed as an 

erf legislative power by the RusaW Court based on its misplaced s/i^W 

Concerning the sentencing issue decided tn Donaldson v Sant, 2.C5 

5o.2d 4<?%56l-5oa(Fla. fflZ). See BRIEF Of THE. A?P&LUOT, i*j* ^~/0 

and Reply BRIEF OF APPe/.LAMT, pgs 4~5t

!

!

ifc

i

an -clCMC ;
jabrogation

;

c
2



;• V * i

\
t

l

C i
i

WWere.-f^re, Appe-UanV asks -tha-f 44\& Couek
reconsider rB PCA deepen erf 4he Pip+ecn^a Judicial C,trcun4 

Cowrk's demql cdrhis pe4rt4tc>n 4W VJrl4 ©4*- habeas Corpus qnd/or 

cjart-f^ ids decision *4o qffiYnn 4he_ denial erp 41ae. ciAina-

Respec44uU>£- •$ukmI4Ved(

I
fs
!
I!

f
!
?:

<•
is:I

V

tWarrejn Urvier f
Ir<
f
f;
1CERTIFICATE OF SERVICE.

f
C j

I
I ( Warren Tarvi-er, V\efe\>| cer-kPj 4ba4 AVre. Porecybiv'iCj mo4Von 4or

placed m Ahe. hands o-f prison okfio'ak For -Wie purpose 

oT 4ViAiarding b^ \J.S, KAail -to iMlUvam FWmd4on, % MidcheU A-, 
tgber) Assls4an4 AdWne^ Ctenera], 1615 KUrhn Flagler br^/e^ ‘Surbe_ 

<^C>0> We^dr Balm <£>eacH; Florida 534°^ an 4kir?..l)'/f]. d-^ ^ dui^,

rehearing \a1os !
I

i
i I! iaoeo. it ;

iC9HSL6? tcl 1
!hff Ass FOURTH X
Off DISTR1CT

i-.. ilA/arren "Tarver DC^U3b~72.
56M.4b Bau CorCef-bioncd and.£

/ Rehdolli VaPi'an Faci 1 l 4^
P.O.Box 7 m
-SauHi Ba^FUrkM 334A3

HI g£A <5•7 s
C' OFJV

I hereby certify thattBeabove and foregoing is a 
true copy of instrument filed in my office.

Lonn Weissblum, CLERK 
DISTRICT COURT OF APPEAL OF 

FL ORIDA JFO.
Per

:

c ISTRICT

Deputy Clerk 3
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IN THE SUPREME COURT OF THE STATE OF FLORIDA

WARREN TARVER 
Petitioner

vs

WILLIAM HAMILTON, Warden 
Respondent

Lower Tribunal No(s) 
4D19-3936

50-2019-CA-014747-XXXX-MB

PETITION FOR WRIT OF HABEAS CORPUS

Comes now, Petitioner, Warren Tarver and files this Petition for Writ of Habeas 

Corpus to bring to this Court’s attention a claim of manifest injustice. As grounds, 
Petitioner presents the following:

JURISDICTIONAL STATEMENT

Petitioner submits before this Honorable Court that he is being held under the 

authority of a nonexistent capital felony statute, which is a violation of his constitutional 
right to due process of law. Because this issue is a claim of manifest injustice, Petitioner 

files this petition pursuant to §79.01 and §79.09, Florida Statutes, and under any or all of 

the jurisdictional basis described in Article V, Section 3(b)(3) and 3(b)(7)-(9), Florida 

Constitution. See also Baker v State, 878 So.2d 1236, 1246(Fla. 2004). "This Court will, 
of course, remain alert to claims of manifest injustice, as will all Florida courts." 

ANSTEAD, C.J., Florida Supreme Court.

STATEMENT OF THE CASE AND FACTS

On August 08, 1995, Petitioner was charged by information with five counts of 

sexual battery pursuant to §794.011 (2)(a), Florida Statutes (1994), which is classified 

capital felony offense. On December 4, 1997, Petitioner was convicted after trial by a six
a



member jury and thereafter sentenced on January 09, 1998, to life in prison pursuant to 

§775.082(1), Florida Statutes, which is the capital felony sentencing authority.

On November 14, 2019, Petitioner filed a petition for writ of habeas corpus in the 

Fifteenth Judicial Circuit Court pursuant to §79.01, Florida Statutes, claiming that he is 

being detained under the unlawful authority of a nonexistent capital felony statute, where 

the felony classification and the prescribed punishment are unconstitutional and cannot 

be applied. On November 25, 2019, the petition was denied based on the court's finding 

that the felony classification of the offense is valid.

On December 5, 2019, Petitioner filed a motion for rehearing and argued that the 

defining element, which classifies the felony level of the offense, is nonexistent and that 

the statute, as classified, cannot serve as a basis for charging the offense or administering 

the prescribed sentence. On December 13, 2019, the court denied the motion for 

rehearing finding that, though the "defining feature" which classifies the felony level 

within the statute is nonexistent, the classification of the offense is valid because the 

alternate punishment delineated in the prescribed sentencing statute is constitutionally 

sound and may be imposed.

On February 20, 2020, Petitioner filed an appellate brief, after filing a timely 

notice of appeal and motion for extension of time in the Fourth District Court of Appeal. 

On June 25, 2020, a PCA decision was rendered by the Fourth District affirming the 

lower court's denial.

On July 06, 2020, Petitioner filed a timely motion for rehearing and clarification 

where it appeared to Petitioner that the Fourth District may not have given due 

consideration to the gist of the issue on appeal and where the rendering of a PCA decision 

did not reasonably express its affirmation of the denial. On August 4, 2020, the Fourth 

District Court of Appeal denied Petitioner's motion for rehearing without comment or 

expressed reasoning for its affirmation.

Petitioner now presents the matter before this Court for adequate resolution.
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RELIEF SOUGHT

Petitioner submits that immediate release is warranted where the authority in question 

is void of lawful authority to sanction his detention and where double jeopardy would 

exists upon remand for new trial under amendment of the charges and/or statute.

ARGUMENT

Petitioner respectfully submits that this Court should set a precedent by settling what 

appears to be a conflict between two separate findings made by this Court. The findings 

in question are concerning the definition of the term "capital felony" and its application.

In the most current ruling made by this Court, it was found that the possibility of 

punishment by death is the defining element which describes a capital felony. See Mills v 

Moore, 786 So.2d 532,538(Fla. 2001) (there can be no doubt that a person convicted of a 

capital felony faces a maximum possible penalty of death). However, in a prior ruling 

(currently followed by the subordinate courts in this state), it was found by this Court that 

the . possible punishment, of death is not a requirement for the classification of a capital 

felony offense. See Rusaw v State, 451 So .2d 469,470-71 (Fla. 1981) ([i]t is well settled 

that the legislature has the power to define crimes and to set punishments. The legislature, 
by setting sexual battery of a child apart from other sexual batteries, has obviously found 

that crime to be of special concern). Nonetheless, the question of importance here is 

whether the legislature has the power to classify a criminal offense as a "capital felony" 

and prescribe punishment under the capital felony sentencing statute where the death 

penalty is the defining element but is not applicable to the offense for punishment?

Petitioner further submits that this conflict is paramount and relative to his claim of 

being detained under an unlawful authority. Here, Petitioner asserts that he was arrested 

and detained under the authority of a statute that erroneously classifies the offense a 

capital felony. He was then charged by information, tried and convicted by a six person 

jury and was not subject to the possibility of being punished by death based upon a 

finding made by this Court and the U.S. Supreme Court that it is unconstitutional to 

punish the offense by death. See Buford v State, 403 So.2d 943,951 (Fla. 1981). "The 

reasoning of the justices in Coker v Georgia compels us to hold that a sentence of death is
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grossly disproportionate and excessive punishment for the crime of sexual assault and is 

therefore forbidden by the Eighth Amendment as cruel and unusual punishment."

In view of these conflicting findings, it is unclear as to how both may be applicable. 

However, according to the federal courts, it was ultimately decided that the death penalty 

must be a possible punishment in all capital cases. "The test is not the punishment which 

is imposed, but that which may be imposed under the statute." See Fitzpatrick v United 

States, 178 U.S. 304,307, 44 L.Ed. 1078, 1080 (1900), and Rakes v United States, 212 

U.S. 55, 57, 53 L.Ed. 401, 402 (1909). Should this Court decide to resolve the apparent 
conflict by finding that the possibility of being punished by death is required in order to 

classify an offense as a capital felony, then Petitioner's detention would be sanctioned 

under the authority of an unlawful and void statute, which would violate his 

constitutional right to due process of law.

CONCLUSION

. . Wherefore, Petitioner is entitled to the relief sought in this petition as 

demonstrated.

Respectfully submitted,

arren 1 arver, pro se

CERTIFICATE OF SERVICE

I, Warren Tarver, hereby certify that the foregoing petition was placed in the 

hands of prison officials for the purpose of forwarding by U.S. Mail to William 

Hamilton, Warden, c/o Ashley Moody, Attorney General, The Capitol PL-01, 
Tallahassee, Florida 32399-1050 on this 23 day of August, 2020.
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Supreme Court of Jflortba
WEDNESDAY, OCTOBER 28, 2020

CASE NO.: SC20-1316
Lower Tribunal No(s).: 

061995CF012342A88810

MARK S. INCH, ETC.WARREN TARVER vs.

Respondent(s)

The petition for writ of habeas corpus is hereby denied as successive. See 
Jenkins v. Wainwright, 322 So. 2d 477, 478 (Fla. 1975) (declaring that once a 
petitioner seeks relief in a particular court by means of a petition for extraordinary 
writ, he has picked his forum and is not entitled to a second or third opportunity for 
the same relief by the same writ in a different court). No motion for rehearing will 
be entertained by this Court.

Petitioner(s)

POLSTON, LABARGA, LAWSON, MUNIZ, and GROSSHANS, JJ., concur.

A True Copy 
Test:

<22
John A. Tomasino 

Clerk, Supreme Court
db
Served:

LANCE ERIC NEFF 
WARREN TARVER 
HON. BRENDA D. FORMAN, CLERK 
CELIA TERENZIO
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