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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 110 SOUTH TAMARIND AVENUE, WEST PALM BEACH, FL. 33401

August 04, 2020

CASE NO.: 4D19-3936
L.T. No.: 502019CA014747XXXMB

WARREN TARVER *W* v.  WILLIAM HAMILTON, WARDEN
Appellant / Petitioner(s) Appellee / Respondent(s)
BY ORDER OF THE COURT:

ORDERED that appellant's July 10, 2020 motion for rehearing and clarification is
denied.

Served:

cc: Attorney General-W.P.B. Mitchell Alan Egber Warren Tarver *W*
William Hamilton, Warden

kr

LONN WEISSBLUM, Clerk

Fourth District Court of Appeal
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
- CIRCUIT CIVIL DIVISION: AB
CASE NO. 50-2019-CA-014747-XXXX-MB

WARREN TARVER,
Petitioner
V.
WILLIAM HAMILTON,
Respondent.
W
ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS

THIS CAUSE came before the Court on Petitioner Warren Tarver’s Petition for Writ of
Habeas Corpus, filed on November 18, 2019. Petitioner was found guilty of five counts of
Sexual Battery Upon a Person less than 12 years of age in violation of Section 794.011(2)(a),
Florida Statutes. The trial court sentenced Petitioner to a life sentence. Petitioner alleges that his
current sentence is illegal as the offense listed in Section 794.011(2)(a) is designated a “capital
felony,” and that, since the death penalty has been deemed uncounstitutional as applied to non-
homicide offenses, Section 794.011(2)(a) has no legal authority and cannot be used as a basis
for imprisonment.

Both the United States Supreme Court and the Florida Supreme Court have held that the
Eighth Amendment forbids the death penalty from being imposed unless the defendant has
committed a homicide. See Kennedy v. Louisiana, 554 U.S. 407, 420-21 (2008); Buford v. State,
403 So.2d 943, 950-51 (Fla. 1981) (citing Coker v. Georgia, 433 U.S. 584, 598-99 (1977)). This
is true even in cases where a child is sexually battered. Kennedy, 554 US. at 421. Section
794.011(2)(a) clearly provides that a person who commits sexual battery on a child less than 12
years of age is a capital felony punishable as provided in Section 775.082, Florida Statutes. §
794.011(2)(a), Fla. Stat. (2019). Section 775.082 unambiguously states that the maximum penalty
available is death. § 775.082(1), Fla. Stat. (2019); see Mills v. Moore, 786 So. 2d 532, 538 (Fla.
2001) (“there can be no doubt that a person convicted of a capital felony faces a maximum

possible penalty of death.”). Petitioner argues that this discrepancy—the death penalty is
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forbidden for his crime but the statute still provides for it—essentially voids the statute and
camnot serve as the basis for his incarceration. See Moore v. State, 924 So. 2d 840, 841 (Fla. 4th
DCA 2006) (“[o]ne cannot be convicted of a non-existent offense ).

Petitioner’s claim is a familiar one to the Court. Others have presented the conflict
between the statutory language and judicial precedent and argued that their non-homicide capital
felonies are void, but these challenges have been uniformly rejected by the courts. See, e.g.,
State v. Vila Jimenez, 443 So. 2d 204, 205 (Fla. 3d DCA 1983); Rusaw v. State, 451 So. 2d 469,
470 (Fla. 1984). The Court finds the Second District Court of Appeal’s decision in State v.
Kwitowski, 250 So. 3d 210 (Fla. 2d DCA 2018) to be dispositive. The Kwitowski Court held that
although death is the maximum punishment under statute for a capital felony, this does not mean
that a capital felony only exists “when, and only when, the Constitution permits the imposition of
the death penalty for an offense so classified.” Id. at 218. It is not legally or logically
inconsistent for an offense to be defined as capital felony even when death is not a
constitutionally permissible option. See id. Even though the possibility of death is the defining
feature of a capital felony, there are other collateral consequences the statute provides regarding
a capital felony that separates it from other felonies. See Batie v. State, 534 So. 2d 694, 694-95
(Fla. 1988) (defendant convicted of sexual battery upon a person less than twelve years old
camot seek post-conviction bond because it is not available to those found guilty of capital
felonies); Rusaw, 451 So. 2d at 470 (Fla. 1984) (“[jlust because death is no longer a possible
punishment for the crime described in subsection 794.011(2) does not mean that the alternative
penalty suffers from any defect.”).

" Accordingly, it is hereby
ORDERED that Petitioner’s “Petition for Writ of Habeas Corpus” dated November 18,
2019 is DENIED.
DONE AND ORDERED, in West Palm Beach, Palm Beach County, Florida this 25th
day of November, 2019.
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/ / ‘
(gpzoh B.CA- 0147}7 xxxxf&us “"11£2512019 At
7 * Janis Brustares Keyser Juugo
50-2019-CA-014747-XXXX-MB  11/25/2019
Janis Brustares Keyser
Judge
COPIES TO:
WARREN TARVER DC# L13572 SOUTH BAY
CORRECTIONAL FACILITY
P.O.BOX 7171

South Bay, FL 33493
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< Filing # 100297413 E-Filed 12/13/2019 02:20:47 PM

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION: AB
CASE NO. 50-2019-CA-014747-XXXX-MB

WARREN TARVER,
Petitioner,

V.

WILLIAM HAMILTON, Warden at South Bay
Correctional and Rehabilitation Facility,
Respondent.
/

ORDER DENYING PETITIONER’S MOTION FOR REHEARING

THIS CAUSE came before the Court on Petitioner Warren Tarver’s “Motion for
Rebearing,” filed on December 9, 2019. Petitioner requests that the Court reexamine its previous
order, dated November 26, 2019 (DE #4), where it denied his Petition for Writ of Habeas
Corpus. Petitioner argues that the Court’s reliance on State v. Kwitowski, 250 So. 3d 210 (Fla. 2d
DCA 2018) was inappropriate and that the definition of capital felony, along with the Florida
Legislature’s intent, indicates that death is the only available punishment for capital felonies.
Petitioner further asserts that, based upon the language and intent of Section 794.011(2)(a), it is
unconstitutional to designate the crime of sexual battery of a person less than 12 years of age as
a capital felony in light of Supreme Court precedent. For the following reasons, the Court
reaffirms its original order and denies Petitioner’s motion.

A motion for rehearing can only be directed at a final judgment and must be served within
fifteen (15) days of the entry of the final order. Fla. R. Civ. P. 1.530(b). A motion for rehearing is
only proper when a final judgment occurs or when an order “complete[s] the judicial labor” ona
portion of the case by acting as a de facto final judgment. See Seigler v. Bell, 148 So.3d 473, 478

| (Fla. 5th DCA 2014). The decision to grant or deny rehearing is purely within the discretion of
the trial judge. Petrucci v. Brinson, 179 So.3d 398, 400 (Fla. 1st DCA 2015). Because the motion
is timely, and since the Court’s denial of the petition essentially disposed of the cause of action,
Petitioner’s motion is properly before the Court.

Petitioner argues that the meaning of “capital felony” inherently requires the possibility of
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a death sentence. See Donaldson v. Sack, 265 So.2d 499, 501-02 (Fla. 1972) (“the death penalty
must be a possible punishment in all ‘capital’ cases™) (citations omitted). He also rejects the
Kwitowski Court’s analysis regarding the term “capital felony” as providing a second definition
that is not supported by the language and intent of the statute itself. Petitioner is correct that, in
Florida, the term “capital felony” only has one meaning, but that meaning does not impose a
mandatory death penalty or even a mandatory consideration of the death penalty. The statute
defining a capital felony only requires a death sentence if a separate penalty proceeding pursuant
to Section 921.141, Florida Statutes is held and that an independent determination that a death
sentence is appropriate is made, “otherwise such person shall be punished by life imprisonment
and shall be ineligible for parole.” § 775.082(1)(a), Fla. Stat. (2019). Kwitowski confirms that the
“constitutional availability” of the death penalty does not determine whether or not a crime is
classified as a “capital felony. See Kwitowski, 250 So. 3d at 217.

The Petitioner’s citation to Donaldson is actually quite instructive to the instant case. In
Donaldson, the Florida Supreme Court had to rectify the Supreme Court’s recent decision in
Furman v. Georgia, 408 U.S. 238 (1972), which placed a moratorium on all capital punishment
nationwide due to constitutional concemns, with the State’s capital felony statute. The Court
explicitly held that the “elimination of the death 'penalty from the statute does not of course
destroy the entire statute,” and that life sentences should be given in lieu of death sentences.

Donaldson, 265 So. 2d at 502 (emphasis added). The capital felony statute at the time of
Donaldson also contained a provision explicitly imposing life sentences for capital felonies in
the event the death penalty was considered unconstitutional—that provision continues to exist
today. See § 775.082(2), Fla. Stat. (2019). The Legislature’s intent in categorizing certain crimes
as “capital felonies” is to punish and penalize those adjudicated guilty of the most heinous
bn’mes, regardless of whether or not the death penalty is deemed unconstitutional. While it is
undoubtedly true that a “capital felony™ is linked to the death penalty in a way that all other
- categories of felonies are not, the capital felony statute and case law are abundantly clear that
death is not mandatory and that a “capital felony” includes other collateral consequences not

available to someone convicted of a life felony. See '§ 921.0024, Fla. Stat. (2019); Batie v. State,
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534 So.2d 694, 694-95 (Fla. 1988).

Petitioner’s other conceit is that even the mere linkage of his crime to the death penalty is
impermissible in light of precedent that forbids capital punishment for sexual battery. See Buford
v. State, 403 So. 2d 943, 950-51 (Fla. 1981). This is simply incorrect, Petitioner has not been
sentenced to death and thus no constitutional right has been violated. The designation of “capital
felony” for non-death penalty offenses is permissible and common, as it applies to other sexual
battery cases, drug trafficking, and even first-degree murders where the death penalty is not
sought by the State. See §§ 782.04(1)(a)~(b), 794.011(2)(a), 893.195(1)(b)(2)(b), Fla. Stat. (2019).
The Florida Supreme Court has unanimously held that “the legislature intended that the penalties
set out in subsection 775.082(1) be fully applied to the extent that they are constitutionally
permissible.” Rusaw v. State, 451 So. 2d 469, 470 (Fla. 1984). To the extent that Petitioner
argues that Section 794.011(2)(a) is unconstitutional for classifying his crime as a “capital
felony,” that argument has been foreclosed by Rusaw.

- Accordingly, it is hereby
ORDERED and ADJUDGED that Petitioner’s “Motion for Rehearing” dated December
9, 2019 is DENIED. The Clerk is hereby ordered to CLOSE the case.
DONE AND ORDERED, in West Palm Beach, Palm Beach County, Florida this 13th
day of December, 2019,

Janis'Brustares’ Keyset ,Judge

gjl ’A014 7xxx>(j|‘w'i3 12:13120(1/

© 50-2019-CA-014747-XXXX-MB  12/1372019
Janis Brustares Keyser -
Judge

COPIES TO:

2\ true copy of the record in my

WARREN TARVER DC# L13572 SOUTH BAY

STATE OF FLORIDA - PALM BEACH COUNTY
o\ | hereby certify that the foregoing is a

office with

redactions, if any as required by law.

CORRECTIONAL FACILITY THIS G DAY or Lan 0l
P.O.BOX 7171 oS

B-OF T T&COTROLLER
South Bay, FL. 33493 > % ous
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IN THE FIFTEENTH JUDICIAL CIRCUIT COURT
IN AND FOR PALM BEACH COUNTY, FLORIDA

WARREN TARVER
Petitioner

V.

WILLIAM HAMILTON, Warden
FLORIDA DEPARTMENT OF CORRECTIONS, etc.
Respondent

PETITION FOR WRIT OF HABEAS CORPUS

Comes now, Petitioner, Warren Tarver and files this pro se Petition for Writ of Habeas
Corpus alleging that he is being illegally detained in the custody of William Hamilton, Warden,
at South Bay Correctional and Rehabilitation Facility in Palm Beach County, Florida.

_JURISDICTIONAL STATEMENT

Petitioner, Warren Tarver, submits that this Court has habeas corpus jurisdiction
concerning his claim that he is being illegally incarcerated based upon a nonexistent capital
felony. See Young v. Florida Commission on Offender Review, 225 So0.3d 940, 942 (Fla. App.
5" Dist. 2017) (...the proper venue for such a filing is the court where he is imprisoned, as he
challenges being incarcerated based on what he claims is a nonexistent felony).

Wherefore, pursuant to 79.01 and 79.09, Florida Statutes, this court has jurisdiction in
this matter.

STATEMENT OF CASE AND FACTS

On August 8, 1995, Petitioner, Warren Tarver was charged by information in the
Seventeenth Judicial Circuit Court, Broward County, Florida, with five (5) counts of F.S.
§794.011(2)(a). See Exhibit I. On December 4, 1997, Tarver was found guilty on all five (5)
counts. See Exhibit II. On January 9, 1998, Tarver was sentenced to life in prison on counts I-
IV and life in prison on count V to run consecutive to counts I-IV. See Exhibit III. Tarver was
then committed to the Florida Department of Corrections (See Exhibit IV) and is now being held
in the custody of William Hamilton, Warden, at South Bay Correctional and Rehabilitation
Facility, 600 Highway 27 South, South Bay, Florida 33493.

Tarver now respectfully brings before this Honorable Court an issue concerning his
imprisonment.



NATURE OF RELIEF SOUGHT

Tarver seeks to have this Court issue his petition for writ of habeas corpus and thereafter
order his immediate release.

ARGUMENT

Tarver first submits that the crux of the issue here is that he is being held in custody under
the authority of a nonexistent capital felony. As found in Young v. Florida Commission on
Offender Review, 225 So.3d 940, 942 (Fla. App. 5 Dist. 2017), the proper venue for filing such
a claim is arguably the circuit where the petitioner is imprisoned.

“An argument can be made that the proper venue for such a filing
is the circuit where [ Young] is imprisoned, as he challenges being
incarcerated based on what he claims is a nonexistent capital
felony.” Id at 942.

In Young’s case, however, it is apparent that the Florida Supreme Court and the 5% DCA
recognized that Young had alleged in his petition that his life sentence was illegal and thus found
that his second claim was a sentencing issue.

“Young’s current challenge to his life sentence began as a
petition for writ of certiorari, filed with the Florida Supreme Court,
in which he posed two questions... 2. Can a person be held under a
capital felony when the capital punishment was abolished for
794.011? The Supreme Court treated Young’s filing as a petition
for habeas corpus, transferred it to the Putnam County Circuit
Court, and proposed that the petition might be considered as a rule
3.800(a) motion.” Id at 941.

“In Young’s second claim he alleges that his life sentence is
illegal because capital sexual battery is no longer a capital
felony....However, at its roots, Young’s second claim challenges
his sentence.” Id at 942.

Such is not the case with Tarver. Here, Tarver submits that section 794.011(2)(a) cannot
operate as a legal basis for imprisonment, because Sexual Battery is held to be unconstitutional
as a “capital felony.” Therefore, under these circumstances, the appropriate venue in which to
file this type of pleading would arguably be the circuit where the petitioner is imprisoned.

Next, the circumstance and principle of law under which this petition is being brought is
academic. Here, Tarver is imprisoned under the authority of a statute or section that does not
exist. This position is supported by the following:



First, the Florida Legislature enacted §794.011(2)(a), which denotes the act of sexual
- battery upon a child less than 12 years of age by a person 18 years of age or older. Here, it states
in plain language that a person who commits this offense “commits a capital felony, punishable
as provided in ss. 775.082 and 921.141,” which is the capital felony sentencing scheme. “A
capital felony is one that is punishable by death.” Heuring v. State, 513 So.2d 122,123 (Fla.
1987).

Because the term “capital felony” is not defined in 794.011, the term is to be construed in
its plain and ordinary sense. See State v. Brake, 796 So.2d 522, 528 (Fla. 2001) ([w]here a
statute does not specifically define words of common usage, such words are construed in their
plain and ordinary sense); and also State v. Fuchs, 769 So.2d 1006, 1009 (Fla. 2000) ([i]n the
absence of a statutory definition, it is permissible to look to case law or related statutory
provisions that define the term).

It is apparent, based upon the plain language used, that the offense delineated in
§794.011(2)(a) was initially intended to be punishable by death. See Mills v. Moore, 786 So.2d
532, 538 (Fla. 2001) ([w]hen Section 775.082(1) is read in pari materia with Section 921.141,
Florida Statutes, there can be no doubt that a person convicted of a capital felony faces a
maximum penalty of death). However, subsequent to the enactment of section 794.011(2)(a), it
was held in Buford v. State, 403 So0.2d 943, 951 (Fla. 1981), that it is unconstitutional to impose
the penalty of death for this offense. Based upon this finding held in Buford, the Florida
Legislature, and not the court, was required to amend section 794.011 (2)(a) so that it would
comport with the change of law held in Buford.

“It is a settled rule of statutory construction that unambiguous
language is not subject to judicial construction however wise it
may seem to alter the plain language. If the legislature did not
intend the results mandated by the statute’s plain language then the
appropriate remedy is for it to amend the statute.” Overstreet v.
State 629 So.2d 125 (Fla. 1993).

Instead of amending section 794.011(2)(a), the Florida Legislature left the statute as
written. As a result, the courts in Florida rendered rulings governing the continued use of the
unamended statute. See Donaldson v. Sack, 265 So0.2d 499 (Fla. 1972); Reino v. State, 352 So.2d
853, 858 (Fla. 1977); Batie v. State, 534 So0.2d 694 (Fla. 1988); Buford v. State, 403 So.2d 943
(Fla. 1981); Rusaw v. State, 451 So.2d 469 (Fla. 1984); Perez v. State, 545 So.2d 1357 (Fla.
1989); Gibson v. State, 721 So.2d 363, 367 (Fla. App. 2d Dist. 1998). This, however, constitutes
an abrogation of legislative power. See State v. Rife, 789 So.2d 288, 292 (Fla. 2001):

“When faced with an unambiguous statute, the courts of this state
are ‘without power to construe an unambiguous statute in a way
which would extend, modify, or limit, its express terms or its
reasonable and obvious implications. To do so would be an
abrogation of legislative power.”” State v. Cohen 696 So0.2d 435,
436 (Fla. 4™ DCA 1997) (quoting Holly v. Auld 450 So.2d 217,



219 (Fla. 1984) (Emphasis omitted). This principle is “not a rule
of grammar, it reflects the constitutional obligation of the judiciary
to respect the separate powers of the legislature.” State v.
Brigham, 694 So.2d 793, 797 (Fla. 2d DCA 1997).

As written, §794.011(2)(a) prescribes the sentence of death. Legislatively, this element
of the statute establishes that section 794.011(2)(a) is a capital felony. However, the prescribed
punishment of death in section 794.011(2)(a) has been held by the Florida Supreme Court to be
unconstitutional, rendering this section a nonexistent part of the statute.

Conversely, it may be argued that an amendment to 794.011(2)(a) is not required based
upon the provision included in 775.082(2). This section provides that “in the event the death
penalty in a capital felony is held to be unconstitutional by the Florida Supreme Court or the
United States Supreme Court, the court having jurisdiction over a person previously sentenced to
death for a capital felony shall cause such person to be brought before the court, and the court
shall sentence such person to life imprisonment as provided in section (1)'.” On its face,
however, this section is applicable only to a person “previously sentenced to death for a capital
felony.” More importantly, there is no provision included in this section directing the courts to
impose a life sentence pursuant to 775.082(1) upon a person who is convicted of a former capital
felony committed after the death penalty is held to be unconstitutional. This would be an
abrogation of legislative power for the court to direct such a sentence, considering the plain
language used in this section. It would also be impractical considering that the former capital

felony would no longer be a capital felony, .

Also, what appears here to be a sentencing issue is not. The only relevance that
sentencing has here is the legislature’s failure to amend the felony designation and the prescribed
punishment pronounced within the authority being challenged. This becomes relevant because
the failure to amend renders the authority nonexistent.

The bottom line here is this; §794.011(2)(a) is no longer punishable by death and a capital
felony is one that is punishable by death. Because 794.011(2)(a) was not amended and continues
to prescribe death as a punishment, it is void and thereby a nonexistent capital felony statute and
may not operate to serve as a basis for imprisonment. See Moore v. State, 924 So.2d 840, 841
(Fla. 4™ DCA 2006) (“One cannot be convicted of a non-existent offense. The conviction is
illegal and cannot be allowed to stand.”) See also Gironda v. State, 236 So.2d 193 (Fla. 1972)
(conviction obtained under statute declared unconstitutional must be reversed); and Miller v.
State, 988 So0.2d 138, 139 (Fla. 1* DCA 2008) (explaining that fundamental error and a manifest
injustice results when a defendant is convicted of an offense for which the defendant could not
have been convicted as a matter of law).

CONCLUSION

Wherefore, based upon the argument presented in this petition, Tarver is entitled to the
relief sought in this petition.

"1t should be noted that those sentenced to death were sentenced as such after a hearing was conducted before a jury
determining that the harshest penalty be imposed.



DECLARATION

I, Warren Tarver, under penalty of perjury, pursuant to Florida Statutes Section 92.525,
hereby declare that I have read the foregoing petition for writ of habeas corpus and the facts as
stated herein are true and correct filed this 14 '\_‘h day of November, 2019,

Warren Tarver, #1.13572 pro se
South Bay Correctional and
Rehabilitation Facility
P.O.Box 7171

South Bay, FL 33493



IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, STATE OF FLORIDA

e

THE STATE OF FLORIDA h INFORMATION FOR

Vvs.
WARREN TARVER 1-V. - SEXUAL BATTERY UPON A CHILD

7= 12 342G

VI-VIIL - INDECENT ASSAULT

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA:

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that

WARREN TARVER

on one or more occasions between the 1st day of October, A.D. 1994, up to and including the 12th day of July, AD.
1995, in the County and State aforesaid, being a person of the age of eighteen (18) years or older, did commit sexual
battery upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his penis to penetrate or unite
with the mouth of Cherie Vanderpool, contrary to F.S. 794.011(2).

COUNT II

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attomey for
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that

WARREN TARVER

on one or more occasions between the 1st day of October, A.D. 1994, up to and including the 12th day of July, AD.
1995, in the County and State aforesaid, being a person of the age of eighteen (18) years or older, did commit sexual

battery upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his mouth to penetrate or unite

with the sexual organ of Cherie Vanderpool, contrary to F.S. 794.011(2).

COUNT 1lI

MICHAEL J. SATZ, State Attormey of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attomey for
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attomey, charges that

WARREN TARVER

on or about the 28th day of November, A.D. 1994, in the County and State aforesaid, being a person of the age of
cighteen (18) years or older, did commit sexual battery upon Cherie Vanderpool, a person less than twelve (12) years of
age, by causing his penis to penetrate or unite with the vagina of Cherie Vanderpool, contrary to F.S. 794.011(2).
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COUNT IV

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that

WARREN TARVER

on one or more occasions between the 30th day of November, A.D. 1994, up to and including the 12th day of July, A.D.
1995, in the County and State aforesaid, being a person of the age of eighteen (18) years or older, did commit sexual
battery upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his penis to penetrate or unite
with the vagina of Cherie Vanderpool, contrary to F.S. 794.011(2).

COUNT V

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attorney, charges that

WARREN TARVER

on the 13th day of July, A.D. 1995, in Athe County and State aforesaid, being a person of the age of eighteen (18) years
or older, did commit sexual battery upon Cherie Vanderpool, a person less than twelve (12) years of age, by causing his
penis to penetrate or unite with the vagina of Cherie Vanderpool, contrary to F.S. 794.011(2).

Vo Eemlaan® LT

COUNT VI

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attomey for
the State of Florida in the County of Broward, by and through his undersxgned Assistant State Attorney, charges that

WARREN TARVER .

between the 1st day of October, A.D. 1994, up to and.including the 31st day of October, A.D. 1994, in the County and
State aforesaid, did handle, fondle or make an assault upon Cherie Vanderpool, a child under the age of sixteen years in
a lewd, lascivious or indecent manner, to-wit: did rub his foot against the vaginal area of Cherie Vanderpool, contrary to

F.S. 800.04(1).

COUNT VII

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for
the State of Florida in the County of Broward, by and through his undersigned Assistant State Attormey, charges that

WARREN TARVER

between the 1st day of October, A.D. 1994, up to and including the 31st day of October, A.D. 1994, in the County and
State aforesaid, did handle, fondle or make an assault upon Cherie Vanderpool, a child under the age of sixteen years in
a lewd, lascivious or indecent manner, to-wit: did rub the breast of Cherie Vanderpool with his hand, contrary to F.S.

800.04(1).
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Black male, height 5'9", weight 160 lbs, brown eyes, brown hair
D.O.B. 8\28\59;, Pompano Beach, Florida R
SS# 267-53-1215 h ' B C

COUNTY OF BROWARD
STATE OF FLORIDA

Personally appeared before me DENNIS SIEGEL, duly appointed as an Assistant State Attorney of
the 17th Judicial Circuit of Florida by MICHAEL J. SATZ, State Attorney of said Circuit and Prosecuting Attorney for
the State of Florida in the County of Broward, who being first duly swom, certifies and says that testimony has been
received under oath from the material witness or witnesses for the offense(s), and the allegations as set forth in the
foregoing Information would constitute the offense(s) charged, and that this prosecution is instituted in good faith.

Jennio eyl

Assistant State Attomney, 17th Iud.idy(}ircuit of Florida

SWORN TO AND SUBSCRIBED before me this 8 day ofgufjusf AD. 1995
ROBERT E. LOCKWOOD

Clerk of the Circuit Court, 17th Judicial Circuit,
Broward County, Florida

By l\BO\tlw;k- \ \,w»/t)\)/

Deputy Clerk

To the wifhin Information, Defendant pleaded

ROBERT E. LOCKWOOD |

Clerk of the Circuit Court, 17th Judicial Circuit,
Broward County, Florida

By
Deputy Clerk

BW:.emb 8-7-6.bw



IN THE CIRCUIT COURT OF THE SEVﬁﬁTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 95-12342CF10A

Plaintiff JUDGE JOEL T. LAZARUS

vVs.

WARREN TARVER
Defendant

/

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS
CASE: (CHECK ONLY ONE)

‘Zé A. The Defendant is Gullty of Sexual Battery Upon a
Childq, as charged in the Information.

kY
3

L e T -

B. The Defendant is Not Guilty.

4 Th '
SO SAY WE ALL, THIS al DAY OF DECEMBER, 1997, AT FORT

LAUDERDALE, BROWARD COUNTY, FLORIDA.

(f\\.emm P Cupodbn \\

AS FOREPERSON (Signa ig)

g .
| CRAG p CASSID ‘Jt’\.
AS FOREPERSON (Print Name)

Filad In Opan Doyst,

= e o .~
[t dnls] HERA T I
FJ;",‘,‘:' !T o "1. s 5‘\"



IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS
vs.
WARREN TARVER YERDICT
Defendant
/
COUNT II

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS
CASE: (CHECK ONLY ONE)

Zé A. The Defendant is Gullty of Sexual Battery Upon a
2 Child, as charged in the Information.

B. The Defendant is Not Guilty.

TH
SO SAY WE ALL, THIS Lf DAY OF DECEMBER, 1997, AT FORT
LAUDERDALE, BROWARD COUNTY, FLORIDA.

Nence DM\

AS FOREPERSON (Signatu

Te CRAGH e .D Crassmd \ &L

AS FOREPERSON (Print Name)

Fiad in Qran Tourd

o tveray rr
I AT
PP BN .

sl 04 19971
& /&%L
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IN THE CIRCUIT COURT OF TEBE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, ' CASE NO: 95-12342CF10A
Plaintiff . JUDGE JOEL T. LAZARUS
vs.
WARREN TARVER ~ VERDICT
| Defendant
/
COUNT IIT

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS
CASE: (CHECK ONLY ONE)

,>< A. The Defendant is Gullty of Sexual Battery Upon a
Chlld as charged in the Information.

B. The Defendant is Not Guilty.

TH ’
SO SAY WE ALL, THIS L— DAY OF DECEMBER 1997, AT FORT
LAUDERDALE, BROWARD COUNTY FLORIDA.

) M\\A

AS FOREPERSON (Sign )?)\

T ertcnce P Cassith Ja

AS FOREPERSON (Print Name)

:rp ‘.A
: Cea

‘ ""‘"1 (‘ourt

E Ve L\\ “"‘ .’\.\




IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF fLORIDA, ‘ CASE NO; 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS
vs.
WARREN TARVER VERDICT
Defendant
/
COUNT IV

WE, THE JURY, FIND AS FOLLOWS AS TO THE DEFENDANT IN THIS
CASE: (CHECK ONLY ONE)

2< A. The Defendant is Guilty of Sexual Battery Upon a
\ Child, as charged in the Information.

B. The Defendant is Not Guilty.

7“ :
SO SAY WE ALL, THIS L{ DAY OF DECEMBER, 1997, AT FORT
LAUDERDALE, BROWARD COUNTY, FLORIDA.

AS FOREPERSON (Signat

lé&&(ﬁ g)c. Cassi &’\

AS FOREPERSON (Print Name)

- L
~~ b 0 .
H _."‘, [‘,.;_«- "\’

(or]



IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, . CASE NO: 95-12342CF10A
Plaintiff JUDGE JOEL T. LAZARUS
vs.
WARREN TARVER ' VERDICT
Defendant
/
COUNT V

WE, THE JURY, FIND AS FOLLOWS AS TO THE‘DEFENDANT IN THIS
CASE: (CHECK ONLY ONE)

:yc A.. The Defendant is Gullty of Sexual Battery Upon a
Chlld as charged in the Information.

B. The Defendant is Not Guilty.

SO SAY WE ALL, THIS LJ DAY OF DECEMBER, 1997,'AT FORT
LAUDERDALE, BROWARD COUNTY, FLORIDA.

@rmwup M &y-

AS FOREPERSON (Sign

Terpanvee P Ca cyo\/ Ny

AS FOREPERSON (Print Name)

Cr DEC 04 1991

B‘:’j . d/ijé/é/x/
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DIVISION: SENTENCE ~
Criminal as to Count j: : _

L2

THE STATE or FLORIDA VS. W ARE A ; T AR f/L

CASE NUMBER

PLAINTIFF DEFENDANT 95~ j23dACFIGA |
S dk“‘]/éd "

. mwmmmmmummmmedbymmey \779””8
mw;mwmmmmmmkmgmmmwm mogpmmymbehwd

10 offes natters

zndv the Court having on _ o of &
(Cthx) [ md&cwmmm:mmm”mmmmmm” e defendari
[] Mmcmhmgpﬁbn@dmmWWmdmmymm

mcmfsmmml.

IT IS THE SENTENCE OF THE COURT that. : : B
The Defendant pay 2 fine of $ , parsuznt 1o F.S. 775. 063 plus amqﬁ%sméha!xerequiiedbyf.s.m

\2&.« nreded:nusbuubyconnmdmmccnsodyoftheDepzmmOmemms

13 ThCDcfcndznshaebyccmﬁnbdwlhcwsndyoflthharEomewdComty.ﬂaﬁda

- ) The Defmdznlxshaebymdasayomhfnloﬁendﬂ'mamdanecwnhﬁs 958.04.

10 BE IMPRISONED (check ooc: tmmarked sections are inapplicable)

\{, For 2 term of Narural Life.
I'n Foratermof . 7 *
1 Said SENTENCE IS SUSPENDED for a pesiod of . subject 1o conditions set forth in
I ~spli sezmemce, " Followed by apeziod of : , ia Probation/Community Cotrol wader the
compiete cither _mmﬁmmmdmmwﬁngmmwmcmﬁﬁmof :
prgaph. : myavmsafmhmsq:mmﬂumedm .
_....'_..._‘ Howevcr dmtsavmgapmodof  pmprisonment in

dubalmofsthshallbc snspadadanddx d:fmdmshaﬂhcph:adm

Probation/Community Control for a period of
under supesvision of:hqummmomeonsmﬁngmtbems and conditions

ofmwmm@mmemammmm

ROKM 1070
KEVISED 9673
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DIVISION:

: j _SENTENCE ] - CASE NIjMBER
1 CRIMINAL ‘ ' :
—— ). | 9812347k

| DRUG TRAFFICKING e

|. VIOLENT CAREER

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before the defendant

begins service of the supervision terrns.

SPECIAL PROVISIONS
. (Asto Count _.._——._ 2)
By appropriate notation, the following provisions apply to the sentence imposed:

MANDATORY/MINIMUM PROVISIONS:

Tt is further ordered that the three yeaf minimum imprisonment provision of Flonda Statute
775.087(2) are hereby imposed for the sentence specified in this count.

It'is further ordered that the oo _ mandatory minimum imprisonment provisions

of Florida Statuté 893.135(1) are hereby imposed for the séntenge specified in this court.

CONTROLLED

SUBSTANCE WITHIN . . )

JO00 FEET OF SCHOOL e It is further ordered that the three year minimum imprisonment provision of Florida Statute
- 893.13(1)(e) 1, are hereby imposed for the sentence specified in thus court.

HABITUAL FELONY T ,v
OFFENDER The defendant i 16374 habitual felony offender and has beth Seritenced 10 40X
oo ance to the provisions of Florida Statute:775:084(4). ' T

are set forth in a separate order or staied on-the.fes

2

violent felony offender and has becn sentenced to an

HABITUAL VIOLENT _ =
‘. The defendant is adjudicated a habitual

OFFENDER e Thi
_extended term in accordanc&with the provision of Flonda Statute 775.084(4). A minimum -
term of ' year(s) must be served prior to release. The
- requisite findings by the court are set forth in a separate order or stated on the record in open
- court. T . :
LAW ENFORCEMENT
PROTECTION ACT —— {irthér-Grdered that the Defendant shall serve 2 minimum of. vears
- beforeyeledse iti sccordante with Florida Statute 775.0823.
7 . K. . )
nt shall serve no less than 25 years in accordance with

CAPITAL OFFENSE

The defendant is adjudicated a violent career criminal offender and has been sentenced to an

term in accordance with the provision of Florida Statute 775.084(4)(¢). . A minimum term of
vear(s) must be served prior (o release. The requisite findings by the court

T ——————— .
a set forth in a separate order or stated op the record in open court.

CRIMINAL e

.
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SEN'I-‘LNLL CAVLY YU LA avas

. ;

=) | qCia34achid

“OTHER PROVISIONS
- SHORT-BARRELED RIFLE,
1 * SHOTGUN, MACHINE GUN

' CONTINUING CRIMINAL
" ENTERPRISE:

' RETENTION OF |
JURISDICTION

| JAIL CREDIT

| PRISON CREDIT .

|, consecutive/
- CONCURRENT AS
1 TOOTHER COUNTS’

" e Thé court retains jurisdiction ove:

Itis ﬁmhcr'or'dcrcd that the five-year minimum proviSngs of Florida Statte 790.221(2)
are hereby imposed for the sentence specified in this.court.
__Ttisfurther ordered that the 25 vear mandatory minimuz s'enter;:e provisions of Flonda

 Statute 893.20 are hereby imposed for the sentence specified in this count.

r the defendant pursuant to Florida Statutes 947:16(3).

further ordered that the défendant shall be allowed a total of _ié_{_—

incarcerated prior to imposition of this sentence.

s
days as credit for time

- Ttis further ordered that the defendant be allowed credit for all time previously servéd
.. on this count in the Department of Corrections prior to resentencing.

— consecutive ;

.-—".é- 1t is further ordered that the sentence imposed by this court shall run —;
urrent with (check one) the sentence set forth 1n coumf

102 conc
this case.
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LHg 17wn JUGHETH AT GUI 1 oo se wwe—ow = = .

} :

>, DIVISION:  -_,- SENTENCE
L?/ astoCount__lr '

. THE STATE OF n.omm Vs. w/m,z é‘U , ,:hg_blg@
PLAINTIFF | DEFENDANT _‘?'CI;IZL/QOFI(]A
The Defendan:, being perscoally ty before this Court, accompaniéd by bis anomey, 5T OnGle |
i gﬁhx'bgu’n.apdthc&mthzvmgymmebefmdm a0 oppornmity 1 be hesird and 1o offer maners

j mmﬁpﬁmdmmwsbwmwhykmasywmedbth andanscshown.

197 detersed fmpasition of sentence until this datz.

: (Checkdnc) [] ndmecmhmgpevmﬂymedapdgnunmﬂnsmmmemmnmmcddm
[1 thmhmgpwummmmﬁmmmlndhamgwmobd

,@WsWML

{bAsE NUMBER

HISTEESBWENCEOFTHECOURTM
The Defendant pay a fine of $ e’ pntsnanImP.S 775063 plnss

ﬁ ) mmsmymmdmmmdmwormm

2 the $% surcharge required by F.S. 96025

[]’ Thcbefmdnu:shcmbycammndwdxmsmdyoftheSha:ﬂ’Omewzdeomty Flonida.
[j - The befcndzntiﬁhaabysanineedasayomhfnl cﬂ'md:rmamdz{lccwnhﬁs.%&m.

TO BE IMPRISONED (cbeck ooe: anmarked sections are inapplicable)

¥ ‘ Por'atcrmosznmlu‘fr_

] Foraxcrmof . ‘ _ _ %,

0 SadSBﬂ'B‘CEISSUSPENDHqurapmoduf subject 1o conditions szt forth in

this Ordex.. -

¥ ~3plit” seymence, : P ‘Followed by a period of o onl':obmonl(:ommxmxty(:onrmlundathc
wﬁmm W«mdemmmmwmmd
Lo i supuvmmsdfathmscpmcmﬂdunnadm .

JEN—— Howevex, zfmmmgapeuodof . imprisopment in

thebalanccofsuchmccshaﬂbe snsp:ndedandthe afmdmtshanbephcedm
mmcmmty Control for 2 pedod of - -
wmdmwdc@wwmﬁmwmm and copditions
ofProbmodCommtyComolmfmhmazpmmmedhadn-

FCROL 15FUI0
KEVISED 99D
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DIVISION:
. CRIMINAL

[,7/

(4STO COUNT ]

.+ SENTENCE . | CASENUMBER

Gl

' In the event the defendant is ordered to serve addmona
begins service of the supervision {erms.

1 By appropnale no(atnon the followmg provisio
| MANDATORYIMIN]WM PROVISIONS

FIREARM

DRUG TRAFFICKING

CONTROLLED
SUBSTANCE WITHIN
. 1000 FEET OF SCHOOL

HABITUAL FELONY

_ OFFENDER -

| HABITUAL VIOLENT
} OFFENDER

| 1AW ENFORCEMENT
, '} PROTECTION ACT

CAPITAL OFFENSE

"VIOLENT CAREER
CRIMINAL

————————

——

1 split sentences, all incarceration portions shall be satisfied

-

before the defendant

SPECIAL PROVISIONS
( As to Count Wi

ns apply 10 the sentence imposed:

R

1t is further ordered that the three year minimum xmpnsonmcm provxslon “of Flonda Statute

.775.087(2) are hereby- mxposed for e sentence specified in t.hxs count.

mandalory minimum unpnsonment provisions

1t is further ordered that the
imposed for the sentence specified in this court.

of Flonda Statute 893 ]35(]) are hereby im

year minimum imprisonment provision of Florida Statute

Jt is further ordered that the three
d for the semence spec1ﬁcd in thiscourt. = - "

893.13(1)e) 1, are hercbx 1mpose

e

The defendant is admdicélcd a habitual felony offender and has been-sentenced 10 an extended”
term in this sentence in accordance to the pI'OVlSlOIlS of Florida Statute 775.084(4). The
requisite findings by the count are set forth in a separale order or stated on the recordin open

court.

abitual violent felony oﬁ'cnder and has been sentenced to an
th ‘the provision of Florida Statute 775.084(4)." A minimum
. vear(s) must be served prior to release. The
nh in a separate order or stated on the record in open

The defendant is adjudicated a h
extended term in accordance w

term of =
' rcqmsntc ﬁndmgs by the court are set fo

coun

B

1t is further ordered that the Defendant shall serve 2 minimurm of. vears

before release in accordance mth Florida Statute 775. 0823

' "/Ills further ordered that the Defendant shall scrve no less than 25 years in accordance with

e ———

" the provisions of Flonda Statute 775. 08'7(])

i

a set forth In a separale o oF slatcd on the recerd in open court.
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DIVISION
CRIMINAL

L

DLNI LlVLL ’ 1 AL MAILY LY LATARs AsmS

‘ NI 7. |4siazvactuh

O'I'HER PROVISIONS )

SHORT-BARRELED RIFLE,
SHOTGUN, MACHINE GUN

CONTINUING CRIMINAL

ENTERPRISE

| RETENTIONOF |
JURISDICTION

| JALCREDIT

PRISON CREDIT

CONSECUTIVE/
CONCURRENT AS
TO OTHER COUNTS

Itis fun.her ordered that the five-vear minimum provisions of Florida Statute 790.221 (2)

are hereby imposed for the sentence specxﬁed in-this court.

BN

___Ttis further ordered that the 25 vear, mandatory minimum sentence provxslons of Florida
Statute 893.20 are hereby nnposed for the sentence specified in this count.

The court retains 1unsdxcuon over lhe dcfendam pursuam 10 Florida Statutcs 947,16(3). ~

L_/Il is further ordered thal the defendant shall be allowed a lotal of
days as credit for time Incarcerated pnor to imposition of this sentence. :

e It is further ordered that the defendant be allowed crcdn for ‘all time previously served
on this count in thc Department of Correcuons pnor to resentencing.

.

°/It 1s furthcr ordered that the sentence imposed by this court shall NN e ¢on>ecuuve
Mf

—
to _';_{'__ concurTent with (check one) the sentence sel forth 1n coun

this case.
)
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ya v - e - -

mmgmwmm’m&mu&mmgmum :nq:rpurmtytobchard
_hﬁwndmdwmmmkmgwﬁaﬂbyhmmdm\m -

. " and the Court having on ‘b"“mbi,‘lﬁlj'qq?defmed mmmofscnngwcmldnsdm
(Check One) [] m&mm;mmmwajﬁ@ﬁnhﬁsmmh_Mmemﬁm

{1 dhamhvhgpmdh-wmdmmmmmhywmdhmgmﬂym
tbeded:nfstobmmlCammyCumoL T

IT IS THE SENTENCE OF THE COURT that o -
The Defendant pay a finc of $ —, purszant to F.S. 775.063, plus S at the 5% sarcharge required by F.S. 96025

}?Q ‘mwmkww.mm‘Mydeofcﬁdm.

{0 e Defendant is bereby committed 1o the castody of the Sheriff of Broward County, Flarida.
[] The Defcndmtishaébdeasayoﬁmfdoﬂmdzinamdnac'wﬁhF.S.%s.M.
TO BE IMPRISONED (check ope: uimarked sections are inapplicable)
YP For  term of Namral Life.
(1 For a term of f*':, . , i o £
{1 s;idsznmt;sxssusmmfurapaiodof subject o conditions st forth in
thisOnhr - ‘ ‘ 3
I spli” sesence, i Followed by a peyiod of ' on Probation/Community Control under the
camplest ciber mpaviﬁmoftthqmdeoawﬁmapimdingmmcmmdmdiﬁonsof
pasprapk: " supervision.set forth in separate onder entered berein. - C
R However, after serving 2 period of inq;zi'suMm
the balance of such sentence shallbe suspended aﬂdg mshanbeplnd oo

 Probation/Commumiity Control for 2 peiod of s S——
xnxkrsupaviﬁmpfﬁcDepa’Mq{Cmeﬁﬁommﬁngw&em and conditions
ofhobﬁwmmmhy&mlmfmhammmm‘

FORM ) 90FT70
REVISED 963

) !
DIVISION: SENTENCE -
Criminal as to Count _‘:E e
| THE STATE OF FLORIDA VS.|, | p0 04/ T ARUE R - |CASE NUMBER
" PLAINTIFF ' DEFENDANT
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SENTENCE o CASE NUMBER
). | §5T1a39ackion

DIVISION:

CRIMINAL g
/2  (ASTO COUNTL=

In the event the defendant is ordered tc} serve additional split sentences, all incarceration portions shall be satisfied before the defendant

' begins service of the supervision terms. _

SPECIAL PROVISIONS
(-As to Count I )

By appropriate notation, the following pr_c;visions apply to the sentence imposed:

| MANDATORY/MINIMUM PROVISIONS:

ered that the three year minimum imprisonment provision of Florida Statute
sentence specified in this count.

! FREARM - Itis ﬁmheerrd
: . 775.087(2) are hereby imposed for the

mandatory minimum imprisonment provisions

| DRUG TRAFFICKING It s further ordered that he __ ndatory
' ’ of Florida Statute 893.135(1) are hereby imposed for the sentence specified in this court.

| CONTROLLED
SUBSTANCE WITHIN . :
It is further ordered that the three year minimum imprisopment provision of Florida Statute

1000 FEET OF SCHOOL a——nm
893.13(1)(e) 1, are hereby imposed for the sentence specified in this court

HABITUAL FELONY PR , . , .
OFFENDER : ___ Thie defendant is adju i¢ated a habitual felony offender and has'beén sentegiced 1o an exiended
{erm in this sentence inaccordance to the provisions of Florida Statute 775:0 ). The

rcqmsﬂeﬁndmgs b}thccom are set forth in a scparate order or-stated on the record -_xri.‘.tj)‘pen

court.

HABITUAL VIOLENT . : ' T
OFFENDER . &_____Thedefendant is adjudicated a habitual violefit felony offender andbas been sentenced to an
sion of Florida Statute 775.084(4). A minimum

extended term in accordance with the provi
.ot . . * & : ll:bc

. vear(s) must be:served prior forele:

term of : s} .
requisite findings by the court are set forth in a separaié order ‘or stated on the recor ord in:opEn
~ court. - o o E

years I,

- LAW ENFORCEMENT .
PROTECTION'ACT e

It is further ordered that the Defendant shall serve a minimum of
before release in accordance with Florida Statute 775.0823.

_Illl is further ordered that the Defendant shall serve no less than 25 years in accordance with

CAPITAL OFFENSE
) i the provisions of Florida Statute 775.082(1).-
VIOLENT CAREER . S _ ’
CRIMINAL ___The defendant is adjudicated 2 violent careeés criminal offender and has been Seiitericed 10 an
. -7 {erm in accordance with the provision of ‘Florida Statizte 775.084(4)(c).. A minitimitn tefm of

vear(s) must be served.prior to rejease. The requisite findings by the court
3 set forth in 3 separate order or stated on the record in open court.
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:J DIVISION:

SEN'.I.LN LL o, CAIL JVULTALs LIRS

| CRIMINAL ) L —
' AS TO COUNT. — o imnriifi]
L2 ( b | Gk |
| SHORT-BARRELED RIFLE, : S )
. SHOTGUN, MACHINE GUN -1 is farther ordered that the five-year minimum provisions of Florida Statute 790.221(2)

) , are hereby imposed for the sentence specified in this court. ' ¥
| CONTINUING CRIMINAL ) . : ’ :
| ENTERPRISE. —_—Ttis further ordered that the 25 year rnandatory minimum sentence provisions of Flonda *

Statute 893.20 are hereby imposed for the sentence specified in this count. - . . '
* RETENTION OF o -. S
YURISDICTION —_— The court retains jurisdiction over the defendant pursuant to Florida Statutes 947.16(3).
JAIL CREDIT __'-__/___ 1t is further ordered that the defendant shall be allowed a total of .ﬁ_/_[-—— ’
days as credit for time incarcerated prior to imposition of this sentence.
PRISON CREDIT —— TJtis further ordered that the defendant be allowed credit for all time previously served
. on this count in the Department of Corrections pnior to resentencing.
CONSECUTIVE/ . ' : e 1
CONCURRENT AS o : , 1
TO OTHER COUNTS & 1tis further ordered that the sentence imposed by this court shall run _ﬁcmfw .
s to =T concurrent with (check one) the sentence set forth in coun a1 I
this case. ' “ :
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DIVISION: SENTENCE

. Criminal as 1o Count g

THE STATE OF FLORIDA VS. LU AR E A) ! /ﬁzu Er—

" |cASE NUMBER

DEFENDANT G123 JCHIPA

PLAINTIFF
mmmmmmmwwmmm __Zﬁfﬂﬁ__Q&i@l?u '
umwmmmm nopp«umtytobehwd aid 1o offer maners

mdhzvmghemd_;ndxmdgnkym
mmgmmdmndmwmwhyumwdzmdedbth,mdmm

Chock One) 1] and the Conin baving previously emiered 2 judgmeat Che defeadams now je sextences the defeodant |
{] ‘ami ot meanamggmmﬂym :

ITIS'ITIEWCEOFTBECOURTM ) . .
TthdendmpyaﬁneofS____.pmsmmzoF.S- 775.063.plus$ ___anheS%smdm'gcreqxﬁmdby F.S. 96025

ﬁ Dd'a:dmtxshaebywmmdwthcmodyofdeomeiacﬁom.

(1 TthdcndmlsbatbyaonmmcﬂwmecnsodyoftheShmﬂ'omewdCumy Florida

[] chfaxdantxshaebys:mmcedasayomhfnloﬁ’cndamamdnecwnth 958.04.

TOBE mmmsonm (cbeck ope: ummarked sections are inapplicable)

(X For a texm of Namral Life.
§ Foratermof
1) S:idSBNITENCEISSUSPENDEDfmapcriodaf suqudmébndiﬁonssafuﬂhin
¥ “split pewence, PN Followed by a period of mhobmmlCommnnnyConuolwm
compicse either wammammmﬁmwﬂxmwmo{
pepaph: ' Wﬁwsufmﬁhmqﬁwadm‘
SO W,MMap@dd {mmsamtmm .
&ehakm:ofmchmceshﬂlbe saspended xud the dgfendﬂnshanbephcedm |
Control for 2 period of .
nﬁawd&cwo{mm&qm&em and conditions
ofnobmonICOmmmyOomolmfmhmammdumm i
FOUM 180P0R0
REVISED 93
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iimstN: +  SENTENCE T CASE NUMBER

| CRIMINAL ] 3 - i |
‘ ;% 1 (ASTO COUNT )’ i ) WC?S"'/;IBL/CQCF/&}J

" 1n the event the defendant is ordered to serve addi
begins service of the supervision terms.

tional split sentences, alt incarceration por{fons shall be satisfied before the defendant

SPECIAL PROVISIONS .
( As to Count )

| Byappropriate nota tion, the following provisions apply 10 the sentence imposed:

1 MANDATORY/MINIMUM PROVISIONS:

' 1t is further ordered that the three year minimum imprisonment provision of F1
775.087(2) are hereby imposed for the sentence specified in this count.

| FIREARM orida Statute

mandatory minimurn imprisonment provisions

| DRUG TRAFFICKING e It s further ordered thal (e
: : of Florida Statute 893. 135(1) are hereby imposed for the sentence specified in this court.

. CONTROLLED

SUBSTANCE WITHIN !
" 1tis further ordered that the three

1000 FEET OF SCHOOL e year minimum imprisonment provision of Florida Statute
. 893.13(1)(e) 1, are hereby impose

d for the sentence specified in this court.

P

| HABITUAL FELONY

 OFFENDER The deféndant is adjudicated a habitual felony offender and has beeii sentenced 1o an extended
) term in this senterice in accordancetothe pro of Florida Statute 775:084(4). The: )
requisite findings by the court are sel forth i & separate order or stated on-the record in open”
court. ' - ) '
HABITUAL VIOLENT -, ’ . %
OFFENDER —_The defendant is adjydicated a habitual violent felony offender and has been sentenced to an
~ extended term in accordance with the provision of Florida Statute 775.084(4). A minimum
LCTTI) OF i i i , year{sy mist be served prior to release. The
_ requisite findings by the court are set forth in a separate order or stated on the record'in open
. court. ‘ SN ‘
LAW ENFORCEMENT
vears

PROTECTIONACT i Itis further ordered that the Defendant shall serve a minimumi of
" before release in accordance with Florida Statute 715.0823.

| CAPITALOFFENSE | A ;s further ordered that the Defendant shall serve no less than 25 years in accordance With
o the provisions of Florida Statute 775.082(1)- .

career criminal offender and has been sentenced to-an -
i 584(4%(c), A minimim term of
year(s) must be served prior loreléase. The fequisite findings by the céurt
==t forh i a separate order oF stated on the record in open court. )

. VIOLENT CAREER I
CRIMINAL ——The defendantis adjudicated a violent
: térm in accordance with the provision of Florida Statote 775,
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pIVISION: | .- "SENTENCE . ] CASENUmMBEK
CRIMINAL | ) B |
=1 - S S ERUE WA
OTHER TROVISIONS —
SHORT-BARRELED RIFLE, * . )
I d that the five-year rminirmum provisions of Florida Statute 790.221(2)

SHOTGUN, MACHINE GUN

CONTINUING CRIMINAL
ENTERPRISE

RETENTION OF.
JURISDICTION

JAIL CREDIT

,PRISON CREDIT

CONSECUTIVE/
' CONCURRENT AS
TO OTHER COUNTS

1t is further ordere
-+ are hereby imposed for the sentence Spec

ified in this court.

. Itis further ordered thét the 25 year mandatory minimum sentence provisions of Florida
Statute 893.20 are hereby imposed for the sentence specified in this count.

< The court retains jurisdiction over the defendant pursuant to Florida Statutes 947.16(3).

___.‘/—/h_is further ordered that the dcféndant shall be allowed a total of ___.q___”_
days as credit for time incarcerated prior to imposition of this sentence.
further ordered that the defendant be allowed g:rédii for all ime previdus}y served

—ltis .
in the Department of CorFéctions prior to resentencing.

on this count

_(—/-—- It is further ordered that the sentence imposed by this court shall run i onsecutive
C . 1052 concurtent with (check one) the sentence set forth in count iy f ..

this case.
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L r‘ £ 9 GRS WEHIWBRE RS e as ar = - - -

DIVISION: SENTENCE . .

Criminal asto Count -

THE STATE OF FLORIDA VS. [JARREN THRULI "~ |CASE NUMBER
PLANTIFE ' DEFENDANT . G813 2CF10R
T Defeadant, being personally before this Coart, accompanied by One )¢ :JI

IT IS THE SENTENCE OF THE COURT that- .

' mwmmpayaﬁmofs__.pmwr.s.ﬂs.osa,pms a1 the 5% surcharge required by F.5. 96025 1

[ mwmsmymmﬂmmmofﬁcwofcaxﬁm.
1 mwwswmdm¢MamSWofnmmm;nmu
(] T m&mismwymdisaymmmmaahmxmrs.mm
TO BE IMPRISONED (wmmﬂdmmmmﬁm@'
T?L For 2 1erm of Natoral Life. ‘
(] Foratemof “
(] Said SENTENCE 1S SUSPENDED for a period of subject 1o conditions set forth in
o mmme | e Followedby apeiodil —— o Probation/Compunity Coaol mider e
comzpiere either mﬁnmoiﬁewa'cmﬁmmﬁngwmcm@dmdﬁmof
popaph mpawﬁmsufmﬂ:insepmeordamﬁm .
[ Hm,afusuviﬂgapeziodof fmprisonment In
e balasoe of such seutence shall be suspended and the afendant shall be placed oo
Probation/Community Coutrol for 2 petiod of s R
: m&:’supa'visionofthebepﬂwdwmsmﬁngmmems and cooditions
ofmm&mlmfmhhammmm
FORIM 130POTO
REVEED 93
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| DIVISION:

SENTENCE B CASE NUMBER
CRIMINAL -

' In the event the defendant is ordered to serve additional spix sentences, a
| begins service of the supervision terms.

p2 | (asTo COUNTJE —— ). 9872 3JICFIOA

1l incarceration portions shall be satisfied before the defendant

SPECIAL PROVISIONS
(Asto Count _t& )

By appropriate notation, the following provisions apply to the sentence imposed:

MANDATORY/MINIMUM PROVISIONS: |

It is further ordered that the three y
775.087(2) are hereby imposed for the sentence spec

ear minimum imprisonment provision of Florida Statute

FIREARM
ified in this count.

mandatory minimum imprisonment provisions

DRUG TRAFFICKING e It is further ordered that the :
of Florida Statute 893.135(1) are hereby imposed for the sentence specified in this court.

CONTROLLED
SUBSTANCE WITHIN

1000 FEET OF SCHOOL e Flonda Statute

1t is further ordered that the three year rminimum imprisonment provision of
£93.13(1)(e) 1, are hereby imposed for the sentence specified in this court.

kS

HABITUAL FELONY o , . , '
: a'habitual felony ‘offender and has been senienced (o an extended

OFFENDER The defendant is adjudicated :
(vt in his scntencein accordérice to the prévisions of Florida Statute 775.084(4). The
requisite findings by the court are s¢f forthin a separate order or stated on the record in open
courl. )
" HABITUAL VIOLENT o , 5.
’ The defendant is adiudicated a hiabitual violent-felony offender and has been sentenced 10 an

OFFENDER —_— f
extended term in accordancé&with the provision of Flonda Statute 775.084(4). A minimurn
' . year(s) must be served prior to release. The
forth ifi & separate order:orstated on the record ini open

term of
requisite findings by the court are set

court.

vears

LAW ENFORCEMENT o .
It is further ordered that the Defendant shall serve aminimum of.

EROTECTION ACT ¢ e ;
. before release in accordance ‘with Florida Statute 775.0823.

CAPITAL OFFENSE l It js further ordesed that the Defendant shall serve mo less than 25 years in accordance with
) ’ the provisions of Florida Statute 775.082(1). 4

VIOLENT CAREER : | T ‘ ‘
CRIMINAL : e The deferidant is adjudicated a violent career criminal offender and has been sentenced 10 an
: - term in accordance With the provision of Florida Statute 775.084(4)(c), A minimum temm of

year(s) must be served prior to reléase. The requisite findings by the court
a set forth in a separaté o¥der or stated on the record in open court. '
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[ orvision: | . . SENTENCE = . CASE NUMBER

CRIMINAL

| L2

OTHER PROVISIONS

(ASTO COUNT—===-— ) qoy234achich |

'SHORT-BARRELED RIFLE, | - ,‘ . -
1t is further ordered that the five-year minmum provisions of Florida Statute 790.221(2)

SHOTGUN, MACHINE GUN ——
are hereby imposed for the sentence specified in this court.

CONTINUING CRIMINAL h - , ‘
ENTERPRISE Tt is further ordered thal the 25 year mandatory minimum sentence provisions of Flonda

Starute 893.20 are hereby imposed for the sentence specified in this count.

1 RETENTION OF ‘ :
" JURISDICTION The court retains jurisdiction over the defendant pursuant to I-']ori‘da Statutes 947.16(3).
JAIL CREDIT . ___Cé It is further ordered that the defendant shall be allowed a total of _ﬁ_l._!—— ‘
; _ days as credit for ime incarcerated prior 16 imposition of this sentence.
PRISON CREDIT | Tt is further ordered that the defendant be allowed credit for all time previously served
. on this count in the Department of Corrections-prior 1o resentencing.
CONSECUHIVE/ ’ : ] -
CONCURRENT AS ) :
TO OTHER COUNTS m is furthér ordered that the sentence imposed by this court shall run _1(.._."/0011 utive
i to — - concurtent With (check one) the sentence set forth in count-‘.JEllzrz-g%c

this case. . - :
CONSECUTIVE/ . '
CONCURRENT AS
TOOTHER ~ . . § g :
CONVICTIONS s further ordered that the composite term of all sentences impased for the courts

K specified in this order shall run .
i consecutive 10 = concuryent with (check one) the following:
Any active sentence being served. "
Specific sentences:

PSI ORDERED .YEsl‘(Lr - NO[ ) : S
In the event the above sentence is to the Department of Corrections, the Sheniff of Broward County, Florida, is hereby ordered and '

of Corrections at the facility designated by the Department together with 4.copy

directed to deliver the Defendant to the Department
ts specified by Florida Stattes. S

of this Judgment and Sentence and any other docurnen|
Sentence by filing notice of appeal within thirty days from

The Defendant in Open Court was advised of his right to appeal from this
of counsel in taking said appeal at the expense of the

this date with the Clerk of this Court, and the Defendant's right to assistance
State upon showing of indigence.’ - '

In imposing the above sentence, the Court further recommends

-

-

DONE AND ORDERED i Open Count at Broward County, Florida, this

MDGE N R AT
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: / - 17th Jud il Circuit inand for Browar: ! Couaty

Criminal Division

UNIFORM COMMITMENT TO CUSTODY OF
- DEPARTMENT OF CORRECTIONS

THE Circait Cowrt of BROWARD Comty mthe  FALL  Term, 1997 ' in the case of
| STATE OF FLORIDA' |

Whrpsy TheUER 912342 CLIOA
® AND) | _ | (CASENUMBER) .

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA, TO THE SHERIFF OF SAID
COUNTY AND THE DEPARTMENT OF CORRECTIONS OF SAID STATE, GREETINGS:

The above named defendant having been duly charged with the offense specified herein in the above styled
Conn,mdhehaﬁngbemwycmﬁwdmdadnge@gﬂy&ahdmfwsddo&wstysﬁd_Mn -
appears from the attached certified copies of indictment/information, Judgment and Sentence, and Felony

Now&mfm,&isi;_mcbmndyomtﬁésﬁd&:ﬁﬁ,mmkqaﬁdhepmiyiﬁpammbkﬁmA
after receiving this commitment, safely deliver the said together with any pertinent investigation|

quwmdhﬁkmhmﬁeqﬁmdyofkbqumofmof&ssﬁmdwmdﬁsk
to command you, the said Department of Corrections, by and through your Secretary, Regional Directors,
_SW,@anOﬁd:hbh:pﬂdnfdyWﬁéﬁde&ﬁg@bfﬁdm
h&chs&mﬁmh&emmmmmwﬁchym&cﬁdhmmomeymm
szid defendant to be conveyed to thereafter transferred. Axnd these presents shall be your anthority for the same.

WITNESS the Honorable JiiSi T f £rbezre
. Ehrimte, 1, R BT EenTrse .
o N ., B a "'-:ne"‘%f"‘,_g’r_

Judge of sdid Cout, as also”
ROBERT E. LOCKWOOD, Clerk , aid the L
Seal theweaf, this_ G ‘dayof _JAnLAR., L 1995 |

ROBERT E. LOCKWOOD, Clerk

0 p :
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APPENDIX “E”



N THE CIRCUIT COURT OF THE EIFTBEATY JUDICAL. CiReT

(N AND FoR PALM BEACH County, FLORIDA

WARREAL TARVER, |

P&th”lg

CIRCUIT CIN(L DINIS1ONE AB

CASE NO. R0~2019- CA-DIATAT-XXXX-MPB

WLCLIAM HAMILTBAL, etc.,

Res‘aan/lex\’h

/, .
on E&‘sm[ocf; Q_o“‘z Wm.m&ei' I'm;
Ve’

MoTion FOR REHEARING

1

Betitioner, \NARREN TARVER, Fles -the ple se Motion {for Reheswing

pursucat +o ER.Cou R, Rule 1.5300), Pe:h“ctonar resPeL’rQ(Hq Lles

-—ans metion wihece this Cauet oy hate overlooked or not COV\SLAQ(QJ

Cerdon mmﬁrs i its denial of is v\wémﬁ. Peﬁf\‘hof\"—\’ﬁ Concensd afe

o1 S w(—\a\\bws

Leﬁ islative Tntendt —

Tn Acnq\Ingl Tarveris lpe:H'Hor\,. this Courd relied upsn %Q,Qn&‘ng,
held in Stote v Kunitowsk, 250 Se.3d 210CFla, 24 DA 20(8), which

loddresses the ie,c\xsla-lurt s intent for Corrinuing o c\assn&

794.010(2)(a) as a cowdnl ‘Pe\vm\l in View of the Aecns»on hel A in

Buford Sterke, 403 Se.2d 943, 6150 s1(Fla, 198D, Th Kuttowski,

Hlre court points Yo dhe Cm/nma[ Cede. and dhe alternetive

115. O%ZLD +o Sup\Oor’% i1s “k\r\ear\} Paet there is wisre “than sne

de:@mrhan Par ~\-\A< +um (,a.oﬁ-p,l 4:& oﬂ-} ) T\n\ﬁ hov{au@(. {5 vet

SuPOor‘RA btl sound reo(somvxq

Con—hﬂzm e the opinion %“%cr\‘cg i Kedtowski, Ane Caiminal Cade




does not ‘;Do?vs+ Aoward A«@r\\‘ng &,\m\\‘ offenses. “X_f_ns-&eo\él, it
points __ toward He sesentty of offenses as enacted oy Ahe

Flovide Le_g\‘s\q«\'mrﬂ. From th's it could oe sunmised that the

Florido Letjfslarh,\rz views 144, o) a? as B;dvti\) 30 egreq@is

Hhat & werrants e classifcotisn of o caprtal Qdcn\{_, nhidh

(on‘ngs us o Hhe elements J,emms{"ra-b\f&)\ Floxida's tntendt

for_allewiiny T94:.611(2)(a) 1o pemoain a_capital felony,

n0+\l\l;-w15—‘:ol(/14l"0'\ﬁ ‘H’I'C ruU‘nﬁ hdc\ N Bu%fclo

O Bb\f@rc),. it wias hedd that 794,002 (0) does nest: yneetf

Hae level o eqlealansness needed o Nc«(rfan'(fug;gf;t};g,\\Qw"u‘spl‘mo@{z

HQNQ\IQ».ik\QL—&%b the F\cv%cl-a_Lfﬁgisl@tM&_mv{ nat agree. it Bufard's

Hind L) On“e%m_rjicéuﬁﬂgiﬁ ,_it does pot houe e Qq&horﬁkﬁ ) Su?erctclc
o _court decrsion BH'I contiauing -te dqssi&l;khe- 0ffense g _copital

Helany, Whidn alse preseribes the punishment of deadh far e
st fase, This canblict of views oppeacs 4o loe the casge as

reasancd (n Kwitawski.

N@d, Fhe olternotive sentence. sﬂgu!m{fei in_115.082(1)_alse

does net support the ~\h€ang of there beln{:\) ‘o deBnitions frr
Hlhie termn "COLPH'oJ -pelar\-lp” as_Teund in Kuitewska, T 175.6820 >)

there 15 a \’eq\w‘(cmen‘\' for a Q\c,om‘v’lﬁ Ju be conéwc%(d ‘)_ursuam—}—
o 92\ 14)in cle‘\”er(\’u\m‘hg whether $he deordin Penq(%\{ will be

imposed, \is s’v‘lfulq-{-{or\ offocds e court Dordaring pauer 1o
' ; m!‘hﬁ‘iﬁ% n ‘F‘Qe:\fof‘s oancl

Sevrfence g lf)erscm\ 4o \l‘(*\& tn [?r.‘sor\ baﬁecl UIOOL’L,.\Q@,_'JQ[_’S
reLevimein dation. . ' '

Alse, Covtyravy te ‘i:\_rpg_ﬁ:nitqa in_Kutitowsk , the 5’ﬁ‘pu\c7-h‘on tn

{ ‘ -
175.082620 s net g forscen means 5&1 whidh e cordinue,
ClOL‘S‘SL“F\{[Z 9 ca\oi-\:a\ @Q\emx‘cﬁmgé_ﬁy,gb,~.§mjk&_cugﬁ:¥_:\:\/wﬁ toe

deatin peﬂaif:{_fs hedd 4. be uncenstitutionn] $5¢ fne offense,

A yoce_reasonable_gnd \ogtca[ Aiscernment here would be thed

175.082(2) was shipuleded oo thert these alreedy sermtenced
He deoth, upen the cecammendation of o jury, would be.
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olvpmpn‘orl*dq cesentenced, Ta appl\h‘m\ redsonable loq\'c once.

“H’\Q oFFengcis no [ono\er Pumsha‘oLQ as G Cao%a 'Fttomi —\-he neect

hidnest level Vs o lx%_‘flqu A it &iaﬂq ts pums\qa)o < Iy

0 term of yeors wittin the MQx)mum \oemo\ M\f, 1 prisen.

Bemus& r’( V\!ou\c\ have er‘eoaéxf beein A{’{‘QJ’MLMA bq\ g [ur\{

et ¢ persan Dre\uaus[q 6en—\—e,nc<<.\ 45 deoth be Given —H«

Max Mura DCHQAH'H' \omc dudn—lari ‘ot in the event *WK: A&Ori-h

4pemev\{ g hdﬁ *l:,u Be umens*{"‘ia‘hcna( “hren dhe persan woeuld

be. re_sun"\'ef\ceé o [He yn prisen, whidn 15 Hne yaxinusnm D@'\QH\{

far o IR Mw Euen more support dne of ¥hs reasmtnq is "\'\r\p{'

noe sTn?L\LthL was made in 175.092 ’\'\f\or\’ Phe cLo.ssLF‘aq-bcsn of

Hhese cap(“\:al Relonpes would renmen e same M -the event that

Hine deodh swl-h—f wias eld 4o be uncenstitutrarnal,

I

Meore \Mpcsr’t'aYA onh dhe leq\s\w\“qfc has e au—l-\’mr‘tq under

:scpem-lum c'P powers +‘o enact 5udn a_classificotan, Under —Hf\e rules

01C 5’\'04*1:&\(\1 construction Yue c0uv+ \/(015 Yio au‘r‘nordq +o leq:s late Hena

Y-H'lt bendhn \o\l giNing thtrpre'\:q-\"on m*be;/rl' whd¢-¥h¢@ 1S No O\MBLqufiif

in the_ worémq of meoning of e io\nquaqe_ Lee State y Rife 78‘?

50,24 288 292(Fla,2000) and Ouecstieet « State, (29 Se2d 125CFia (953D,

1n (:ac+ n+ cppears thet the Florida Lﬁq:slqﬁu’& ch]\[tr‘&om-Hs-/ fded

o Qme_ncj —16/41~ 01((2) (a) suxascqutrr}- +o %u?o(—-l wWhee the DrﬁSQ’x‘bQA

pums\'lmerr\‘ as well as the entie 5&1‘:9;1 went unchonc\*cd

Mo(eiwe_r e debinttion of te derm Co\or-\~01 's well e,si'a\ol(sheé

in Floridq Supreme Courk decisions held on 41 {Feravrjr amuyds but in one_

uv\\(:\e.a ozmc[usxon TWS Uwugtrl Conc ushon DO\VH’S '\:o Or\‘\[ one Aelr‘my\q

Hector in clﬁ-&_rmmmq what constitutes o CQDHG' cnmmql O\Pfense

See Adams v 5‘\'ork 5k Fla 114 48 So. 219,224(1908) ([o] copital case

15 S Ccase wl«nch a Persen 15 h’tezé Cdrq cqm%a& crme, A ca?ﬁqi Cﬁmg,

is one For whiidh the qushm-en# of A@Hfu PRS0 d‘e&) Donauson V

Sack 265 50.24 444, SOl -02(Fig 1972) (Lnilurder in the 4:: st de%ree is

not ¢ Co\Dﬁtq\ otfense when it cannct be Pums\weé b\{ Aﬁa%h) Rusm,J
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v State, 451 So.2d 469(Fla. 1984) ([slexudl [ocr“refﬂf is not

Dums\naL\e, by death, Buaed. Further we held in Rowe v Storte,

4‘” So 24 CL&J(F‘ q [C(%?_) ‘“’\Cr‘\' Murcler il 'qu prs{’-cle.qrcc 15

e onN e)u‘a‘hnq capx-tqi #elcmq t F ortcla)) ang Heunr\q ~

State 513 So, ZA ‘ZZ<FIQ \q%73 ( & CQDFIZO.I '(:e\cme 1S ane.

et s >un\sha[plt \o\( Aea{*‘n)

Consﬁ*u‘h‘onol“r{\}t owc 79%01!(2)(&) —

The most essentral q5[>ec:f of Tacer's habeas Corpus claim

15 *H’Lorl' “‘he qu+hc\:"\tq um(.ler wk; dq ht 15 ‘oean h-e_\é \51 as a

mattec of low, cOns~h+u+mnqu defective ond \mud of onae \om{fu\

autar? ﬂ T\ms paﬁmulo\r Dom’{’ was not addressed b‘i —‘v‘rus Cowl(
M _i¥s A,ennqlm_:\“houqh rarsed \o\{ Tawer in s petition, To reitteroate

Hhis pom-lr Tarec asser+5 —W\crf as cmectter of \mrdCQc‘uft
194, dll(a)(cf> prescribes the PO‘tqu of death os o pumshmfrr[-

s a_madter o? law, it is unlaw(»\ul '\'0 impose the Dena\iq of

deotly tor Hhis o#er\& The question o—P\mpor-tome ‘\'\'\e{'&%\(’ﬁ.

L
(5 whether it s constitutionall y _Sound e \mprnson a_person

under the Quﬁonﬂwo_{g\msjtafh&e thet uquﬁ?u\ 4 Dre.scnbas

deathh os a_ l?umsL\memL whidh s _cormrany 4o ‘\'\4( constitutional
Standards Dt’omulqcﬂ‘e‘cl B\q the Florida and United States

Suprcmc Cpqrts,?J ltwr_\g s Hram a \oqxshce\\ perspec—huﬁ,
‘Hﬂe de‘ce& va Yhe. stotude rendecs umd nu\ ﬁmq vt *Eo Serde.

as o bass $or IMQﬂﬁOﬂW\er\"

Final Nete ——

Also NOV“&M of Yl(ﬁmo\ are Ttwo Sepercrre. desentine spinions

“Concernmq “\M( cOuris A\[:evd OF ‘Bmﬁ Conuncl(\.\m As opmqexl b\F

Roketd, J in_Beodie v State, 534 So, 2d 94 (Ela, L‘i88> u—( \oe\»eﬂe_

4~




thot Bufscd v Stote, 402 5024 943(Fla, 1981) and Reina

dote, 252 $p.24 853( Fla. 147 7) reguice the quashing of Hre

opmlan of the distret Cou({- Ln Rcmo 4hrs Cauv‘% S’torttd

o ois apparent Hgt ol capitol Cames, substorrtive

as well as pmceéum) bem»ne mapfo[cm[oc upsn

obslihon OF e deoth Peno ‘Ll L’i‘ wauld \3*&

concetr‘mqlk tnton‘a;s—fmlr +o conduée. Hhert the

Dmu:dura[ ac{uqn-%qqes muran 4o o defendont \n

a CO\PFYal case Tall with ol E‘hom of e decrth

DQY\O;HM cmc] “\“\’LCV\ Cendueie_ '&\(LO:* "Ur\t subs’\’ arrtpe.

c:llsqc}van“que.s ([(m?’torhbn on en'h‘*: ernz‘!ﬁ *ta ot l

ond bml;mrbqi torfite of llmrl“a‘hbnfr) Mo

wable. 1d o 858 (emphqsts ad cké) »

SMBSQQH@H' "Ez 'Hr\e \Alﬂ‘hnc\ o‘F "H’us OPlﬂlbm Q desuﬁfmg GPH’UO”

-

WS wir 'Hen in ez 6’\:&*\'@ 545 5.2 xss*/( Ela, macz) oy

O\Iﬂ'-\on J which storted!

The, vv\cuon‘m allows Perez Yo be chqmul bq tfomafon

Cm::l '\‘VI(A be@nra a_ SiX~mow w\rq a5 l{:jrhs was & h\f:e_

‘?‘e_lon\n but <till holds -qur"\' —\-\/\c stetute of limitotisns

Lor & /_aprm\ ofernse qm?has J my yiew, Yhus s

l“OCﬂC.Ql Th&(ﬁ tS V1o le,C]c\] Iuj'b‘p\&"hbﬂ "l’_’o ove«’mlc '56’\&

‘oqsm Drmc«p\cs ai‘sm‘q\ in Reins,”

Buased upan ’\‘ncﬁt éascmnm oplnins, there con 0*’\“( be one_

O\‘osdu-\{ r-ebc\nrhcm Yo s Ae\oq—\e_. The Flonda Leqxs\cr\-uﬁa who s

emoowamcl Yo clasm& '\hc«‘:eioru lested of o criminal A(:Qwe must

<>.Menc:1 194. O\\CZ_)COO So thert »Jr Compets with e corlﬁmrham\

also

‘['qna)qr-) lfldcJ p %uﬁ{*\ O\V\AAqNQa Aear ol{‘(:mrh,sn —tu the Term

“morta | 1 &m Am actian of "H’lt Couct o do 56 yuould be om a\gmc\ccﬁsm

o{: \ams\cﬁ\\te, C\u“\‘hon‘h See State v Rife, 787 So2d 288,292 Fla. 2001)

1

thn Fuced with an unqmbaquuuj stotute, e courts of this stofx_are ‘without

powier 4o construe on unqmbnquous sterhite 1 a wiay whidh weuld anLmA waan or

hmrf‘ its express Yems or 1{5 reasoncble and obyisus :mahm‘h 2ns, o de sa wOu(A

be on qbroqcrhon oP [eqts\ﬁ‘hytﬁowef U)
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CoNCLUSION

Jacer rﬁspec&&:u\[q submite thot he s entiled 44 hobeas

COTRUS celtef bosed u “QQ_MQ«Q'FGFCMQH’\”IB'Q PO\VTES tost iz

CALN‘{‘ YV\CB[_I/LDNQ_ oﬂdlookeé ovr nb“‘ ce;nstcleftcl

Rfspe;:(‘ﬁ« s submitt: <<17

Warren  [arer ¥ 2572

E)YZS 3¢

DECLARATIOR,

l Nq(rQM“_\a(QC_[,~UﬂJ€f PcnaH\{ a"gpefn,m{, Pumu,om’%—(:e

f“lon;:Lq Stetutes Sectivn. 92, 525, hereh dadow‘c ot T hgve

rtné Hac @dx@.qu\ao\ Metiain tor relaeorig_and gt Hae pad’é as
<terted hezin. argjrmﬂc and _cavrect filed S Sty Jﬁf—l af
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IN THE DISTRICT COURT OF APPEAL

SBCF

OF THE STATE OF FLORIDA FEB 20 2020
FOURTH DisTaicT erER M §
CASE. NO.: 4D19-34936
L.T. No.; 50-201G-CA-OI4T4T~ XX K%~ MB
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Vs
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APFeHee..,

%* % % X A X P S
BRIEF OF TR APPELANT 4
% ¥, 3 *® % X X e

WARREN TARMER pcH 13572

South Ba\l Correctional and
Rehalolitertion Fecility

P0.Bex 71

South Bc\\{, Flonda 33493
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PRELIMINARY STATEMENT
Appellant was the Petitioner and will be veferred 4o here as Appellant
ond his proper name. Appellee was the Respondent but will not be referced
1o here where no response. was qiven or rqui‘rcA ot Aﬂm\\e& 1 this mattes
In Yhis brief; 4the following symbels will be used:

“P” will denote Appellant's PETITION FOR WRIT OF HABEAS CORPUS
and will be followed b\[ the apqrafria:\we, page number
where needed.,

“0"will denote ORDER DENYING PETITION FOR WRIT OF
HARBEAS CORPUS and will be followed bn{ the apprepricte.

page rumber where. needed.

“R” will denote MOTION FOR REHEARING and will be.
Followred b\{ the aFFroPricr\e page Number where needed,

“OR" will dencte ORDER DENYING PETITIONER'S MOT(ON

FOR REHEARING and will be followed by ¥ne appropriate

page number where needed.

STATEMENT OF THE CASE
On Noverber 14, 2019, Targer submitted a petition for writ of habeas corpus

in the Fifteentn Judicial Circuit Court claiming that e is being held in custody under
the autherity of a nonexistent capital felony (see P-4), On November 26, 2019,
the lower court issued an order deaying Tarver's pleading (see D) On December9,2019,
2014, Tarver tiled 4 mokion for rehearing (see R). On Decermber 13,201, the. lower
court {ssued an order denying Tawer's motion, conceding o a point of law arqued

by Taruer (see OR-2), but held 46 1ts previcus reasening as rounds for the denial




(see OR2,3). Tarver now QPPeA!S betore. this Honerable Court the lower court's

denial of his habeas corpus claim.

SUMMARY OF THE ARGUMENT

On appeal, Turver submits that 4he lower court has misapprehended the.
gist of his habeas corpus claim, In is denia) of the petition and mstion For
reheanng, fne lower court reassed dnat Tarves had argued “fnat the definition
of a capital felony, along with dhe Florida Legislature's intent, indicates fhat
death is fhe only available punishment for cagital felonies.” However) tne point of
low asserted b\\-‘-arue( in his petition was that the punichment of death must
be o possibilihy, othenise tne offense is not o capital of€ense.

Moare imPor-\ran{ the 1ssue qPFeqle_rJ here ‘o‘l Taryer is Yaet his imprisanment
is unlawful bemuse the authority which sanctions his impriscament is uoid of any
lawkul authority. This premise is bused upea the fact ot the offense is net
defined oy law as a capital felony and the authorily, as written, has been found
46 be unconstitutional thercby rendering it void of lawful auwtherity.

Tavver also submits Ahat the lower court's Finding on legislative intent is
ot Aispos‘tﬁue_ of Hhis issue. Here, the lower court has s’tra\,@l from Yhe
rules governing sterdutory canstruciion by 1ookin3 (oc.\\or\A the plain \ancjque_
used inthe stedutes in question veqarding intent. Tn view of these circumstances,
Taruer asserts that habeas corpus reliefis Wor reprted Upon propes review of

the daum.




ARGUMENT
Standard of Review

1§ the lonquage of o stotute is clear and unambiguous,
the legislative intent must be derived From the words
used without imolv}ng rules of construction or SPec\A\a'\‘ing
as to what the legislature intended. Zuckerman v Alvey
615 S50.2d 661, 663(Fla.1993), See also Kephart v Hadi,
32 50.2d 10861091 Fla. 2006) and Mesen v State, 211
So.8d 164, 1T2.(Fla. 24 DCA 2619),

“When faced with an unambiauous statute, the courts

of dhis stote are ‘without power to constiue an
unqm\oiauoqs statute 1n a way which would extend, mocl,‘%
or limit, its express terms or its reasonable. and obyjous
implications. To de sowould be an alaro%q{-;on ot legislative
Fower.m State v Cohen, 696 55.24 435,436 (Fla. 444 DCA
1997 (queting Holly v Auld, 450 Se.2d4 211,219(Fla, 1984)
Cemphasis omitted).

The terpretation of o stotute 15a PurcH iegal matter
and thecefore subject Yo the de nove stondard 64 review.
Kephart u Hadi, 932 $6,2d 108610849 (Fla. 2000).

The moatter on aPPea) is concerning the lower court's determination of \e_gis\erﬁue_
ent reqqrc\ing e capital —Fe\mmi classi¥ication and cq:ih‘ l:vun'\'s\'\mcn“\' Prcscﬁbcc!
in £794,011(2)(a), whidh is the éderrrdnir\s Factor of the lower coudk in cieciéing
the lawtulness of Tarver's wmprisonment. Being thathe e prefation of the. statubes
Yuolved is a Pu(e.H \egcd meitter, the de nove standard of review is appl{cab\-e_, The

C[ues*h'ons in this matter are as follaws:

WHETRER £S, 3794.0H(2)(a) 1S BY LEGAL DEFINTION A
CAPITAL FELONY OFFENSE ?

There has been much Con-&roVe_rS\, i e Flerida courts on whether 8794.011(2) &)



should retain its capitol felony classification in lien of the Finding held in
Buford v Sate, 403 S0.2d A43(Fla. 1981). On one hand, Yhe courts have found that
a capital felony is an offense which may be PunisheA Vm( deoth. See Mills v
Moore, 186 50.2d 532,538(Fla. 2001). On the other hand,; the courts have recsened
that “capital sexudl baHen[" retuins its capital felony classificotion based upen
the severity of fhe offense though the penatty of death is held Y loe
uncenstitutionol For the offense, See Kwitowski v Slate, 250 50,34 210,201 Fla.
24 DCA 2018). However, the position that Tarder holds on the subject is expressed
in the. common meaning ot the term “copital offense” and its denotative value.

In Ballentine’s Law Dictionary, Third Editon, the verm copital felony is defined,
“An ffense which may be. pun’\sheé capi—\~a‘\7 y Yhck 1 b‘( the execution of 4he death
Fer\c\"w. The test of a ‘capital crime’ is not the punishment which is impesed, but
that which may ‘e imposed.” This defiaitien is Widely viewed ameng “he courts
in Florida as the comr't;lon meaning of the Yerm. Tn fact, the F\or.\ciq Legislature

views Hhe term as such based on the plain language used in F5.2715.082(1),
which states, ‘A person who has been convicted of a capitol felony shall be
pun'\shed by death if the proceeding held +o dedermine septence aceording
Yo the procedure set forth in 5. 92114 resulks in Findings by the coury
that such person shall be punished by destthn.. )’ Florida Stortudes (1994) ex
pest facto. Inthe plain language of this stotute, decth s hot only

‘:rescrﬂoe_cl to be a possible punishment for the conviction of a coprtal offense
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but 15 amphorhc;q\H instructed 4o be the ultimate Puv_ﬁs\nmerﬁ sought,

Here is why Tarver argues Ahat §194,01(2)a) should no lenger be classified as
a capital felony offense. For one, as defined, death must be a possible punishment
for a capital offense. As held in Buford, it is unconstitutional 4o impose the
pe.nq\*x( ok death upen o persch convicted of §794.011(2)(a). Next, as prascibed
in 8794.011(2)(a), it is unambiquously requiced thot sentencing be imposed under
both “55776.082 and 9211417 As o motler of procedure, such a sentence
‘cannot be carred sut because the decth pansily is o longer qpph’mb\e here
and thus cannet be considered for sentencing n acterdance with Yne required
procedure. held in 8921141, Even more problematic, the alfernative punishment
in subsecion (1) of section 175.082 must first be determined by $he procedurdl
requicements held n 8921141, which are ne \ov\ﬂer q‘;?\thb\e 4o 97194,0M(2)a) n
lieu of Buford.

The position held here by Tarver is not an unreasendble ene and is shared
in theory by two Florida Supreme Court Justices in their dissenting written
opinions. In Batie v State, 534 So.24d 6%4(Flo.1988), Barkett, J.; opinned, “T believe
Haat Buford v State, 403 0.2 943(Fla 1981) and Reine v State, 352 &.24 853(Fla.
1877), require. the quashing of the opinion of the district court. In Reine, this Court

stated:

Tt is apparent that ol capital crimes; substantive as well
as Frocedum\, become inafph'c.ab’e tpen abelition ot the
death Pe_ncdht- Tt would be conceptually inconsistent +o
conclude that the Proc«alura‘ advantages jnuri ng -te a

5




defendant in « capital case fali with abeliion of the
death Pean-\{ and then conclude that e substantive
disadvantages (limitetions on entitlement 4o bail and
unlimited stahube of limitations) remain viable. Td at 858
(em?hqs|5 QAAQA),”

Also, in Perez v State, 545 Se.2d 1357( Fla. HBCI), Overton, J, oP'\nneA:

“The majority allows Perez 46 be charged by information
and dried befere o six-man jury asif this was o life
“Fe\\or\\l, bt shill holds that the statute of kimitotions for
a capital otfense apphes. In my view, this is Hogical.
There is nb qu} )‘us“\'i““ica‘ﬁon 4o overrule the basic principles
CAC’CP‘}(’,A in Reine.”

As o matter of process, Tarver submits Hnat there is only one adequate and
Fina) sclution 4o the conflich surreunding this issue, The Horda Legislature must
amend £774.0ll(2)(a) so that it comports with the decision held in Buford. Unkil such
Fime, +he courts in Florida should held 4o that which was decided in Bukord an&l not
 substitute Yhe Yerms of dne plain language used in $794,011(2)(a) with s own

inJePenéen* reasoning In an attempt Yo jus\’lﬁ e conhnued unlawtul use of the
statute as an c«\rHﬂori'*\l for (mPrisonmen-\-.

WHETHER THE PLAIN LANGUAGE N 194.01¢2) (&) AND
175.082, MAY BE GWEN JUDICIAL CONSTRUCTION ?

T+ is apparent here thot the Jower court's denial of Tarver’s habeas corpus
claim is predicated upon its finding on legislafive infent. Tarver submits here
thot the lower court's 'F}na“m) on \aj\s\aJr’n\)e intent is an improper application ot

5*0&\4*0“[ construchion and wil be exv\q}r\eé as Tollows:



T794.01(2)(a) —

“A Pcrsén 18 years of age or older who comrnits sexual bodtery upon, or in
an attempt Yo commit sexual battery injures the sexual organs of, & persen less
Than (2 years of age commils a capital felony, punishable as provided in ss.
775,082 and 921141 Florida Statutes (1963), ex post facto.

The fem “capifal offense”is defined; “a crime for which Yhe death penaliy
oy be imposed.” Black's Law Dictionacy, Tenth Edition. Tn its denial, +he lower
Court ultimately found thot §794.011(2)(@) may be classified as o copitel Selony
offense while conceding ¥nat “in Florida the Yerm ‘capital felony’ only has one_meaning,
but that meaning dees net impose a mandatory considecoation of the death penalty”
(OR~2), citing Kwitowski v State, 250 So,3d 210,217(Fla. 24 DCA 2018) as a basis
For its reasoning. This reasoning, however, is the court's misinferpretotion of
the legislative intent expressed in 8194.01(2)(a), which is in direct conflict
with the decision held in Mills v Moore, 786 So.2d 532,538(Fla. 2000). Tn
Mills v Moore, it states dhod “Yhere can be no deubt that a person convicted
ot a capiia) felony doces o waximum penaly of deain.”

Even more compelling on this peint of lawiis the fact tnat the legislature
requires in 8794.011(2)(a) that Yhe punishment be provided by the terms held wikhin
8775.082 and $821.14], which is 4o First determine by hearing befare a jury whether
the offense. is te be punished by deathn. 3§ it is deterenined that the offense is

no“' ‘\’o be Fur\fshcA lg‘ cle_m-“(\ ‘)‘\(\en a l!‘e\t senknca ES *6 \DQ. ;M?ese_d QnAQI Subse_c’ﬁon



(1) of section 175.082.

Tn short, Tarver submits Yot 3794.011(2)(a) should have been amended by
The Florida Legislature and may ne longer be classified as a capital felony in lieu
of Buford, Additienally, any judge whe gives construckion +e o statute other than
that which is guven by 4he woards used in the plain lanquage of the statute cbuses
the rles of statutery construckion. See Meger v Caruse, 131 Se.2d 118, 126(Fla.
A4 DCA 1994). “Tt is fundamenta) that Judges do not have the power 4o edit
shotites o0 as 4o gqdd requirements that daed the legisleture did not include.
See Holly v Auld; 450 Sc.2d 211(Fla. 1984) { courts lack power 4o construe unambigusus
stotutes to extend, modify, or imit express Yerms).” Also see Overstreet v State,
629 S0.24 125(Fla. 1993). “T4 js a settled rule of stetutery construction +hat
unambiguous language is net subject Yo judicial construckion, however wise it
may seem fo abber the plain Yanguage. T§ the \egislature did not intend +he

results mandated by the statute's plain lanquage, dhen the apprapriate remedy
is f*or fjf "o amené ‘\"ne S’*“\u’\-&ﬁ’

T175.082.—

(L) A person who has been convicted of o capital felony shall be purished
by deoth if the poceeding  held Yo determine sentence according 4o the.
proceduce. set Forkh in s B2L14) results in Findings by the courk Hiat such person
shall be punished by deathn otherwise such person shall be punished by life

l’mPrisonme_n# o\nd)'



(a) it convicted of murder in Yhe First degree or
ot a capital Felony under s 190.161, shall be ineligible
for parole, or

(b) if Con\d&ecl of any other c,q[.ai"hl ‘(‘Q\on\f, shall be

re_qu:red Ao serve no less than 25 years betore \aeum:ng
e\ijlb\e for quo\e.

(2) Tin the event the death penally ina capital felony is held 4o be
uncanstihutional by the Florida Supreme Court or the United States Supreme Cour,
Yhe court having jurisdickion over a person previously sentenced 43 decth for a capitel
felony shall cause such person Yo be brought before Hhe court, and the courk shall
sentence such person Yo \ife imprisonment as provided in subsection (1),

The lower court contends here thed even when it is found ke be
unconstitihional s impose the penally of death upen a person convicted of @
capital Felony, the clause Va subsection (2) of seckion 175,092 allows fr a capital
Fedony 4o retoin its copite felony classification. This reasoning by the lower courtis
based upon the finding held in Donaldsen v Sack, 245 So.2d 449,502(Fla. 172),
which holds that dne entice statute is not made void by e constibulienal inficmity
found in a particular portion of the statute (OR-2), Tarver contends, gcweqer,
that Yhis reasoning s o form of judicial fiut because i*s applicotion is misplaced.

Considering Hhis peint of law from a more practizal view, Yhe decision held in
Doncldsen applies only 4o Mose uiho were o«\reaéq sentenced 4o death (afler conducting
the requiced hearing presaribed in §775.082(1) inthe event Maat the death penaliy

i5 held 4o bz unconstitutional. Tn fact, e is no prevision an»tw‘ncrt ndhe plain



lanquage of section 175.082 Hnat stipulakes or infexs that copital Felony retains
i¥s capitol felony classification in the event that M death penalty is held Yo be.
unconstitutional. Again, Yo modify tne Yems of the plain language used. u Ynis
section of dne stahufe 15 an dbregation of legislative power,

WHETHER A PERSON MAY RE IMPRISONED UNDER AN
AUTHORITY THAT HAS RBEREN FOUND To BE UNCONSTITUTIONAL ?

Tarver respectfully submits here tnat the lower couct fejled +o properly address
e issue here in his petition, Tn his petition; Tarver argued ot “the prescribed
th]shmuﬂ" of death in section T94.0(1(2)(0) has been held L’Y e Florida Supreme
Court o be unconshitutiona), rendering Yhis seckion o nonexistent pack of dhe sketute”
(P-4). As a purely legol maer Kais Court may render its own independent Sinding
on the issue uader the de nove standard oé rexiew, The principle s that in
Matters of \aw, the triol court is ot 10 a superior position Yo exduate questions,
and tne oppellate court may reach iis own conclusion independent of the
dedision of Hnz lower courk For example, because issues of statutony construckion
and inYerpretation of o witten instrument can e equally determined by either
level of courd; Aie de novo standad s apprepriaye for such review: See eg. Fla
Dept. of Revenue v News Seq Escape Cruises Lid,, 894 S6.2d 954(Fla. 2008),

Without any deniability, Hhe issue decided in Buford was Yat it is unconsttutiona}
toimpose the penclty of decth fora convickion of $194.01(2)(a). Prior 4e the. Buford
decision, the pencily of death was prescribed in 9794.01(2)(s) and enfurceable
pursiant to 57176.082 and 8920141 The prescribing and enforement of $is

[0



penolby hinged on dhe capital falony classification designated within dhe statute.

As held by e courts in Florida, a capital offense is ane that is punishoble
by death, See Mills v Moore, T86 So.2d 532,538(Fle. 2001), Also, Hue classificortion
of o capital offense is not based upen the penalty sought or that whidn is \mposed
but by Yhat which may e imposed, See Fikzpatrick v United States, 118 U.s. 304,307,
44 B4, 1078,1080(1900), and Rakes v United States, 212 U.S, 55,57, 53 L.EJ. 401,402
(1404),

As written, 8794.01(2)(a) continues to prescribe the penalty of death,
hotwithstanding Hhe decision held in Buford. As a matter of law, once Buford
was decided, Yhe unamended prescibed penalty of deatn remaining in 3744, 01())
is held Yo be uncanstitutional Yaereby rendering the statute void.

What alse should be considered are the conflicting opiniens between
the Reine and Rusaw courts, In Reino v State, 352 50..24 853 858(Fla. 1977),
Hie court Found Mat “all capital crimes, substantive as well as procedural,
became inapplicable upon cbolition of the death penally” See 76-275, Section
1, Lows of Florida. However; subsequent %o this finding, the court in Rusaw
v State, 451 So.2d 469(Fla, 1984), found that “[jlust because death is no
longer o possible punishment for Yhe crime described in subsection 794.011@)(a)
does not mean that the alternate penally suffers from any defect”

Regurdless of which of dhe dwe cases Hnis Court may favor, the fact remains

Fhot Buford held the unamended \anguage prescaibing punishment in

0



27194.01(2)(a) ¥o be unconstituionel, By Faling 4o amend ¥is lanquage, the
constiuckion of fhe stodute was left uncwnstitutionally written. Asg s\;c}\, how
cen Yhis section of the stajute be cons’ri-kuﬁona\\\( sound and operate_as a
Jawful instument of o\u-‘c‘ncri*\(?

Also, inits clesing remarks, Yhe lower court reasaned thot the “Pelitiones
has not been sentenced 4o death and thus o constitutional right has been violated.”

First, the issue here is not sentendng. The issue is whether dhe leqistature
failed 4o uphald its duty ¥ act upon the constitutional standard pramulgated by the-
court in Buford. Just as citizens are fo abide- oy the laws written by its legislecture,
50 is the legidtechure_to qet in accordance with the constitutional standards
required of it by the courts, This unconstifutional dereliction of duty by tne
Florida Legislature. resulted in an unlawtol deprivation of Tarer's Vberdy.
Mare. importantly, Tarer suffered injury where the erconeaus capital felony
clossification does nmL apply and where it neqates the mitgating disuetrion of
the court in sentencing thart would exist had dae apphiaable. tife felany
classification been qpplied. See T6-2175, Sechion | Laws of Flonda.

Tn dosing, Tarver would like to make one very sicjni‘?fcqn‘r poirrt that has been
lost in e scheme of -X-\wfngs. AccorAin3 4o the recard, Tarver's habeas carpus was
Surmmarily denied by e lower caurt. However, Hre lower courtss summany denial was
Fendered on the merits without the issuance of the writ Moreover, when the lower

Court vendeved its Supmmany derued 1t q?rarcw\-l“ conclucje.cl thed o Frimc\ facie

{2



claim had been Hled, As o matier of process, the court was then mc(.d‘rtal
Yo issue the wrif once that condusion had been readnhed. See Rule [-b30d)),
Florida Rutes of Civil Procedure,

Also, considedng ot Yris Court has habeas corpus Sur“sdicﬂ’nn}. ord that
e matter is befare this Court under Yne de nowo standard of rewiew ; Wne extite
Matter may be resolyed b\ this Court in the interest of fime, cost, and wise

Y\’Iuv\q%emuv\— of _‘SuAiq‘q\ resaurces,

CONCiLUSION

Based on Yhe Fa«_cio‘mcj arqumenct and cited authorities, it has
been demvnstrarted that the lower caurt has misapprchended cund ereneously
denied Appellant's penition far witt of habeas corpus. As such, Appellant is

ertitled Yo such relieR deemed qulf&blt and jwsi‘ bsf s Court,

Respectfully submitted,

Warren Taryer DC®¥ L3572,
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IN THE DISTRICT COURT OF APPEAL
OF THE- STATE. OF FLORIDA
FOURTH DISTRICT

CASE No. 4D19-~39306

- WARREN TARVER

Provided t Corr. and Rehab. Fa
APFd[qn-\- onwﬂo :

Vs

WILLIAM HAMILTON
AFFen&&

e MOTION FOR REHEARING AND CLAR\FICATION

10 AM10: Sk

f \Om-\- Warren TaNer resPeC‘Hu“\{ '(‘\\es Hhis motion for

_ {a)ﬁ”%g cmcl clarfication, pursuant B Flerida Rules ot Appllate
%’:"‘&é&(ﬁ Rule 4,330, %o brmg Yo s Courts attention pewnts of

w et may have been owzr\oa\&cal m\quPrehoquA o not considered
wn e PCA decision rendered \o Hnis Caurk APFe)\omi- further seeks

—9

clar\p»w\‘hbn as Yo N\uc}\ PAW\‘),‘ OF Iqw ‘\'\’\\5 c_ler-iswn is bQSC_A Upont
Whe_ra a PCA decisicn Aoes na“r make C‘e_G( Anis Cour+‘s POS‘I‘HBY\ 'u’l

Hthe mectter. As 3ruunA5 ) A—?Fe”qn“’ states as -Fo\\ows:

TF Yhis Court will allow one point Yo be made on rehearing,

9
Appellant submits tnot it is wredutalole and uncomtested

Hhat death 1o ?re—scrl\oaé as a Poss'\b\e punishmerd in the

s’l'a-{ru'%onf a\r\'horﬁ\f i q’ues*\\'on on aFPeal. 1 hos also been
Hecided ’ox‘ stote and federal courts hat death must beq
Poss:b\a Punis\'lmen-\r n o der to define a ‘Feloni offense qs

.‘
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“capita).” See Mills v Moore, 18k So.2d 532, 538(Fla. 2001),
Fitzpatrick v Unifed Stetes, 178 U.S. 304,307, 44 L.E4, 108, 1080
(1900) and Rakes ¢ United Sotes, 212 U.S, 55,51, 53 L.Ed. 40,402
(qu), Even the Fifteenth Judical Cirait Court Poin'\'s out
Hhod “the ?osslb'a\i‘q ot death s Yhe éz‘\-im‘ng Yeature of a
CQ%H'Q\ &:e'\‘mi’» See O ) 93 2. As 5\).(_\'\, "\\'\e.ctucsﬁon thus becomes

Jwhetner dhe plain lanquage of the stotutory authority in questien

moy be deemed Cmneﬁ-kw\:?onalﬁ sound when e deatin penq\-\\{ A
15 found 1o be uncenstitutional as punishment for the ofMense?

Further, fhough this Court may have consideced all of dhe tacts
and laws of the issue ot bar and has affirmed the denial handed
down by Yhe Fifteenth Judical Cireuit Cour \', it is undlear o
AFFeHom{" whether this Couwt's PCA decision is Predlcqi'ed upen
e Fifteenth Circuit's %n&?ng on the aq?i‘kq\ k\on\t classifcation
of “he offense. or whether 4he languaqge of dne stahitory qmthor;-hf
/s Conf"’t'x\'hi‘ﬁonqn\} sound as written! APPd\qvﬁ' seeks
clarifieation here. because the drue nadure of his clam 15 $ae
constitutionality of Ahe languege. used in the sYetubpy autherity
he is being held umAer, which Yhe Fifteent Circuit did net
AQQ\LAQ w s Aex\‘\a\ ot -Hne, P&\—ﬁ;{on, HUQ the Fifteenth Cir cuH'

lutbimately relied upen the finding in Rusaw ¥ State, 451 $0.2d -

ﬁbq,‘RTO*"H(Flcu \ﬂ@@, which onH addresses that court's view o
e copital felony “clagsificertian” of Hhe offense, whidh is medely
an element of e (ssue caised here, More important; this 'Rnd?mj
relied upon by the Fitteenth Circuit may be iewed as an abrogation
of [exais\a-\-{vQ power b‘f e Rusaw Court based on t¥s misquceA Jiew
Concenﬁvﬁ Hhe Sen+endn<3 1535ue decided 1n Donaldsen « Sack) 265
So.24 499, 561-502( Fia. I972). See BRIEF OF THE APPELLANT, pgs 9-/0
and REPLY BRIEF OF APPELLANT, pgs 4-5.
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Wherefore, Appellant \‘%?%C—’\‘F‘u\\xf asks that Yais Coudt
reconsider tts PCA decisiony of 4he Fitteenth Judicial Cireuit
Court's dental ot his ?Z—‘H“\'Eon Lor writ of hobeas Corpus and/sr
cfarf,@\t its decision 4o affiin the denial of Hhe claim.

Res?eci’ Hl\t QJ\omH”rec:‘ y

Mg ot =

Warren [arverx

CERTIFICATE OF SERVICE

I, Warren Tarver, hereby certify dhot Yhe foreqoing metion for
reheacing wos placed in the hands of prison officias for tne purpese
of %rwarzia‘ng by V.5 Mail 42 William Hamilten, Yo Mitchell A,
Eﬂbef) Assistant A'H‘ome* Glﬁnefai, 1515 Nearth Hasler Dridc) Surte.
700, West Palm Beach, Florida 2340\ on ‘th{s_@iﬁ_ Ac»t of Ju\st,
P020.

T A Warren Tarver DC¥LI35T2
Seuth Ba\f Cortectional and

Relvbilitation Faali ‘h(

PO.Rox 717\

Seuth Ba\“ Flonda 23443

Lonn Weissblum, CLERK
RICT COURT OF APPEAL OF
FLORID O, ISTRICT

‘ A Deptfty Clerk
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IN THE SUPREME COURT OF THE STATE OF FLORIDA

WARREN TARVER
Petitioner

\L ]

WILLIAM HAMILTON, Warden
Respondent

. Lower Tribunal No(s)
4D19-3936
50-2019-CA-014747-XXXX-MB

PETITION FOR WRIT OF HABEAS CORPUS

Comes now, Petitioner, Warren Tarver and files this Petition for Writ of Habeas
Corpus to bring to this Court's attention a claim of manifest injustice. As grounds,

Petitioner presents the following:

JURISDICTIONAL STATEMENT

Petitioner submits before this Honorable Court that he is being held under the
authority of a nonexistent capital felony statute, which is a violation of his constitutional
right to due process of law. Because this issue is a claim of manifest injustice, Petitioner
files this petition pursuant to §79.01 and §79.09, Florida Statutes, and under any or all of
the jurisdictional basis described in Article V, Section 3(b)(3) and 3(b)(7)-(9), Florida
Constitution. See also Baker v State, 878 So.2d 1236, 1246(Fla. 2004). "This Court will,
of course, remain alert to claims of manifest injustice, as will all Florida courts."

ANSTEAD, C.J., Florida Supreme Court.

STATEMENT OF THE CASE AND FACTS

On August 08, 1995, Petitioner was charged by information with five counts of
sexual battery pursuant to §794.011(2)(a), Florida Statutes (1994), which is classified a

capital felony offense. On December 4, 1997, Petitioner was convicted afier trial by a six



member jury and thereafter sentenced on January 09, 1998, to life in prison pursuant to
§775.082(1), Florida Statutes, which is the capital felony sentencing authority.

On November 14, 2019, Petitioner filed a petition for writ of habeas corpus in the
Fifteenth Judicial Circuit Court pursuant to §79.01, Florida Statutes, claiming that he is
being detained under the unlawful authority of a nonexistent capital felony statute, where
the felony classification and the prescribed punishment are unconstitutional and cannot
be applied. On November 25, 2019, the petition was denied based on the court's finding
that the felony classification of the offense is valid.

On December 5, 2019, Petitioner filed a motion for rehearing and argued that the
defining element, which classifies the felony level of the offense, is nonexistent and that
the statute, as classified, cannot serve as a basis for charging the offense or administering
the prescribed sentence. On December 13, 2019, the court denied the motion for
rehearing finding that, though the "defining feature" which classifies the felony level
within the statute is nonexistent, the classification of the offense is valid because the
alternate punishment delineated in the prescribed sentencing statute is constitutionally
sound and may beé imposed. |

On February 20, 2020, Petitioner filed an appellate brieﬁ after filing a timely
notice of appeal and motion for extension of time in the Fourth District Court of Appeal.
On June 25, 2020, a PCA decision was rendered by the Fourth District affirming the
lower court's denial.

On July 06, 2020, Petitioner filed a timely motion for rehearing and clarification
where it appeared to Petitioner that the Fourth District may not have given due
consideration to the gist of the issue on appeal and where the rendering of a PCA decision
did not reasonably express its affirmation of the denial. On August 4, 2020, the Fourth
District Court of Appeal denied Petitioner's motion for rehearing without comment or
expressed reasoning for its affirmation.

Petitioner now presents the matter before this Court for adequate resolution.

Page 2 of 4



1

RELIEF SOUGHT

Petitioner submits that immediate release is warranted where the authority in question
is void of lawful authority to sanction his detention and where double jeopardy would

exists upon remand for new trial under amendment of the charges and/or statute.

ARGUMENT

Petitioner respectfully submits that this Court should set a precedent by settling what
appears to be a conflict between two separate findings made by this Court. The findings
in question are concerning the definition of the term "capital felony" and its application.

In the most current ruling made by this Court, it was found that the possibility of
punishment by death is the defining element which describes a capital felony. See Mills v
Moore, 786 So.2d 532,538(Fla. 2001) (there can be no doubt that a person convicted of a
capital felony faces a maximum possible penalty of death). However, in a prior ruling
(currently followed by the subordinate courts in this state), it was found by this Court that
the.possible punishment.of death is not a requirement for the classification of a capital
felony offense. See Rusaw v State, 451 So.2d 469,470-71(Fla. 1981) ([i]t is well settled
that the legislature has the power to define crimes and to set punishments. The legislature,
by setting sexual battery of a child apart from other sexual batteries, has obviously found
that crime to be of special concern). Nonetheless, the question of importance here is
whether the legislature has the power to classify a criminal offense as a "capital felony"
and prescribe punishment under the capital felony sentencing statute where the death
penalty is the defining element but is not applicable to the offense for punishment?

Petitioner further submits that this conflict is paramount and relative to his claim of
being detained under an unlawful authority. Here, Petitioner asserts that he was arrested
and detained under the authority of a statute that erroneously classifies the offense a
capital felony. He was then charged by information, tried and convicted by a six person
jury and was not subject to the possibility of being punished by death based upon a
finding made by this Court and the U.S. Supreme Court that it is unconstitutional to
punish the offense by death. See Buford v State, 403 So0.2d 943,951 (Fla. 1981). "The

reasoning of the justices in Coker v Georgia compels us to hold that a sentence of death is
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grossly disproportionate and excessive punishment for the crime of sexual assault and is
therefore forbidden by the Eighth Amendment as cruel and unusual punishment."

In view of these conﬂiqting\ findings, it is unclear as to how both may be applicable.
However, according to the federal courts, it was ultimately decided that the death penalty
must be a possible punishment in all capital cases. "The test is not the punishment which
is imposed, but that which may be imposed under the statute." See Fitzpatrick v United
States, 178 U.S. 304,307, 44 L.Ed. 1078, 1080 (1900), and Rakes v United States, 212
U.S. 55, 57, 53 L.Ed. 401, 402 (1909). Should this Court decide to resolve the apparent
conflict by finding that the possibility of being punished by death is required in order to
classify an offense as a capital felony, then Petitioner's detention would be sanctioned
under the authority of an unlawful and void statute, which would violate his

constitutional right to due process of law.

CONCLUSION

Wherefore, - Petitioner is entitled to the relief sought in this petition as

demonstrated.

Respeetfully submitted,

arren T‘arver, Ppro s

CERTIFICATE OF SERVICE

I, Warren Tarver, hereby certify that the foregoing petition was placed in the
hands of prison officials for the purpose of forwarding by U.S. Mail to William
Hamilton, Warden, c/o Ashley Moody, Attorney General, The Capitol PL-01,
Tallahassee, Florida 32399-1050 on this 28 day of August, 2020.
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Supreme Court of Florida

WEDNESDAY, OCTOBER 28, 2020

CASE NO.: SC20-1316

Lower Tribunal No(s).:
061995CF012342A88810
WARREN TARVER vs. . MARK S. INCH, ETC.
Petitioner(s) Respondent(s)

The petition for writ of habeas corpus is hereby denied as successive. See
Jenkins v. Wainwright, 322 So. 2d 477, 478 (Fla. 1975) (declaring that once a
petitioner seeks relief in a particular court by means of a petition for extraordinary
writ, he has picked his forum and is not entitled to a second or third opportunity for
the same relief by the same writ in a different court). No motion for rehearing will
be entertamed by this Court

POLSTON, LABARGA, LAWSON, MUNIZ, and GROSSHANS, JJ., concur.

A True Copy
Test:

John A. Tomasino
Clerk, Supreme Coutt

db
Served:

LANCE ERIC NEFF

WARREN TARVER

HON. BRENDA D. FORMAN, CLERK K
CELIA TERENZIO



