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 Wealth, Lase13-F5197R, (Richmond 04
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Commtonuoc¥in's MHtbrnek did not diune
Te¥Yoner nohice. oF the Mal ior zoco,
hearind and Md not Join He Peditizner
1o such hearind,a necessar Partd. The
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and the 1ght to have Witntss # alPeeronl
's behalf, Howewerd 1F Hha Wad fo, Zooo
heard did occeer, fhe Restondeats actionss

[bo
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i‘,wﬁums{%nccsv Cromic reqauidesS us +o
Presume. PP@JU_{)(C@ becquse MJQQGMAQWP
has been (',Cm’s’fruc:[’lve,[$ alemt’A Cmﬁnsef o
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

ANTONIO H. BLOUNT,
PLAINTIFF,.

V. | Case Nos.: CR10-F-4917, CR10-F-
4328, CR10-F-4331/CR10-F-4332

The Honorable C. N. Jenkins, Jr.

COMMONWEALTH CF ‘.’lRG!‘N!A,
RESPONDENT.

COMMONWEALTH’S MOTION TO DISMISS PETITIONER’S MOTION TO VACATE

Comes now the Commonwealth of Virginia, by counsel, and in support of its
motion to disfniss Petitioner’.s “Motion to Vacate,” tenders the fol!oWing response:

On October 29; 2010, Antonio H. Blount (hereafter referred to as “Petitioner”)
| pled guilty in the Circuit Court of the Cit;/ of Richmond to five counts of robbe.ry (18.2-
58). On the same day, Petitioner was sentenced for each e_f these convictions to one
hundred years imprisonment with ninety-eight yea.rs suspended for life. Pe‘titioner also
| pled guilty to one count o.f malliciours_ wounding and 'three counts of use ef a firearrh_in
the comiriission of a felony. .Those‘ charges are not the subject of Petitioner's motion to
vacate. | |

On or 'about July 30, 2019, Petitic')ner,}pro se, filed a “Motion to Vacate Void
Judgment” for relief of void judgment. ln}that motion, Petiti_oner asserts that the
-judgment was void due to the fact that the Court lacked subject matter jurisdiction:
(Page 2 of Petitioeer’e Motion to Vacate). Specifivcallyv, Petitionver alleges that Virginia
- Code Section 18.2-58 describes robbery as a common {‘aw_ crime. Common law crimes,

Petitioner argues, do not carry the force of laws. (Page 2 of Petitioner’'s Motion to
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Vacate). Therefore, according to petitioner’'s argument, he was unlawfully convicted.
(Page 3 of Petitioner's Motion to Vacate).
ARGUMENT

Rule 1:1 of the Rules of the Supreme Court of Virginia provides thatvﬁnal _ |
judgments, orders, and decrees remain under the trial court’s control for twénty-one
days after entry, and no longer. At the expiration of that twenty-one day period, the trial
court loses jurisdiction to disturb a final judgment. Additionally, Virginia Cod.e Sectjon
.19.2-303 allows a frial court to modify an unserved portion of a sentence “at any time
before the person is transferred to the Department [of Corrections].” More thah twe‘n'ty-
one days have lapsed, and Defendant has a!reAady been tran_s'ported to the Departmenf
of Corrections. Therefore, this Court no longer has jurisdiction over this matter undér.
either of these authorities.

The COmmonweélth concedes that “a final and conclusive judéme_nt thatis void_

may be attacked at any time, by direct or collateral attack.” Comm. v. Hudson, 57 Va.

Cir. 92/ (2001) (citing Peet v. Peet, 16 Va. App. 323, 326 (1993)); see Va. Code. § 8.01-

428(D) (providing “the power of the court to entertain atany time an independent action
to relieve a party from any j'udgmeh't or proceeding'. .. Or to set aside a judgment or
decree for fraud upon the court”). In order for a final judgment to be collaterally

' . ' o Y /4
attacked, it must be one that is void due to an “extrinsic fraud” or structural error, rather

than a mere “intrinsic fraud” which is accessible only on direct appeél, and not subject to

collateral challenge in an independent proceeding. Peet, 16 Va. App. at 326; Jones v.
Willard, 224 Va. 602, 607 (1983). Extrinsic fraud consists of “conduct which prevents a

fair submission of the controversy to the court” Id.
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At no time does Petitioner allege that this judgment was void due to extrinsic

fraud or structural error.

WHEREFORE, the Commonwealth prays that this Court deny and dismiss

Petitioner's motion to vacate judgment.
Respectfully submitted,

COMMONWEALTH OF VIRGINIA

 H ke ST

Brooke E. Pettit, VSB No. 82515 -

Assistant Commonwealth’s Attorney

for the City of Richmond

Marsh Criminal/Traffic Division at Manchester
- 920 Hull Street

Richmond, VA 23224

CERTIFICATE OF SERVICE

[ hereby certify that a copy of the Commonwealth’s Motion to Dismiss Petitioner’s
Motion to Vacate was mailed this 20" day of September, 2019, to Antonio H. Blount
#1438122, Wallen’s Ridge State Prison, P.O. Box 759, Bridgestone Gap, Virginia,

24219.

rooke' E. Peffit

L
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VIRGINIA:
| IN THE CIRCUIT COURT OF THE CIiTY OF RICHMOND

ANTONIO H. BLOUNT,
PLAINTIFF,

V. ' : Case Nos.: CR10-E-4917, CR10-
F-4328, CR10-4331/CR10F-4332

The Honorable C. N. Jenkins, Jr.

COMMONWEALTH OF VIRGINIA,
RESPONDENT.

ORDER

" Whereas the Petitioner has failed to show that the judgment was void due to

(] I/ :
extrinsic fraud or‘structural error, it is ORDERED that the Petitioner’'s Motion to Vacate

is dismissed.

Date: . / /2019

Judge, Circuit Court for the City of Richmond
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VIRGINIA:

"IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

JOEL MALIK HICKLIN,

PLAINTIFF,

V. : . Case Nos.: 13-F-1978.& 14-F-3735

COMMONWEALTH OF VIRGINIA,
RESPONDENT.

ORDER

Whereas the Petitioner has failed to show that the judgment was void due to

' i\ v
extrinsic fraud or structural error, it is QRDERED that the Petitioner's Motion to Vacate

is dismissed.

Date: / /2019

Judge, Circuit Court for the City of Richmond




