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DAUPHIN COUNTY COURT OF COMMON PLEAS -
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“TO THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT . -

PETITION FOR A WRIT OF CERTIORART

- Foster -Lee'iTar-ver, (pfo se) -
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QUESTION PRESENTED

Whether the Thlrd Circuit; Court of Appeals Judgment that afﬁrmed an 1llegal -;:, L
L mandatory maximum:life sentence .imposed upon the: Petrtroner by the arbitrary” - -

“application of an invalid state statute héld in Miller v. Alabama, 567 U.S. 460, =

1132 S.Ct. 2455 (2012) to have violated 8" and 14™ Amendments nghts of
~ juveniles like himself. convrcted of first degree murder then who was mandatory'
sentenced to life, has denied him due process to’ equal protectlon of statutory- _
construction by Judrcral abuse-of drscretron or EX Post Facto Clause Vlolatlons‘7 e

-
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Unlted States Court of Appeals (3rd C1r )
" “Foster Tarver v, - Attorney 4 Getiéeral of Pennsylvama and
' Dauphm County. Court: of Common, Pleas.’ p
X . Petition for Certificate of Appealablllty
C A No. 20- 1923 (Panel s.denial October 6, 2020)
L " Petition for Rehearmg EnBane -
Sur Petltlon For Rehearmg denied November, 20 20;0

Umted States DlStI'lCt Court for Mlddle Dlstr1ct of Pennsylvama
Foster Tarver v. Attorney General of Pennsylvania;.and
Dauphin County Court of Common Pleas,
Habeas Corpus Petition M.D. Pa. Civ. No. 1:20-cv-00199
 Magistrate Judge’s Memorandutn Opinion March 31, 2020.

Superior Court of Pennsylvania for the Mid_dleDistric,t:
Foster Tarver v. Commonwealth of Pennsylvania
Docket No. 875 MDA 2018 ‘
Appellate Court’s decision: February 5, 2019

. In Common Pleas Court of Dauphln County Pennsylvama
Foster Tarver v: Commonwealth of Pennsylvama
~ Post Conv1ct10n Relief Act (PCRA): No. 43 O. & T. September Sessions, 1968
PCRA Court’s decision: May 3 2018




JURISDICTION

The Judgment by the Th1rd Clrcult Court of appeals’ panel was: entered on -

| October 6, 2020. A Petltlon for Rehearmg En Bane was filed October 20 2020
The court denled Sur Petltlon for Reheanng on November 20 2020. The deadhne

- for ﬁhng a Petltlon for a Wr1t of Cert10rar1 1s on or before February 18 2021

(). The Pet1t10n fora ert of Cert10rar1 is ﬁle pursuant to Supreme Court
'Rule 10 (c), the Un1ted States Court of Appeals for Third Circuit has decided an
1mportant federal questlon in a way that conflicts w1th relevant de01s1ons of thls |

‘Court

- (i) The statutory jurisdiction of this 'Court is @nvoke_ct under 28 U.S.C.
1254(1). B | | B

(ii1) - Notification required by the Supreme Co.urt Rule 29.(b)(5) has been

made. |
CONSTITUTIONAL AND STATUTORY PROVISIONS

The United States Const1tut1on Artlcle I, Section 10 the Fourteenth a4
Amendment The Pennsylvama Constitution Article 1, Sectlon 17 The Act of
June 24,1939, P.L. 872, Sections 701 and 703, 18 P.S. § 4701 and § 4703.

' CONCISE STATEMENT OF CASE
1. The United. States Court of Appeals ‘fo’r the: Third Circuit
Judgment that denied petition for reh‘earing by the panel and by the oourt en bane
for tesuance ofa Certiﬁcate of Appealability was abuse ‘o.f'c-liscr‘etion that violated |

the Petitioner’s due process rights‘to assistance of counsel to demonstrate that the



B _.habeas corpus court failed to give claims farr con31derations and 1gnored request
_ made for counsel’s ass1stance The record demonstrates the Magistrate Judge s
conclusron denied an 1ndependent rev1ew of the record and of the state appellate

_-court S dec131on to challenged 1nvalid statute breadth Pet1tioner s ]udgment to

1llegal mandatory maximum sentence was afﬁrmed at Commonwealth V. Tarver | R

No. 875 MDA '2018 in Pennsylvania Superior Court which addressed illegal -
sentence claim challenge to statute breadth by asserting being bounded by
i Commonwealth v. Batts 640 Pa. 401 (2017) Magistrate Judge S decision falled |
to indicate any _]lelClal 1nvest1gat10n made of the Batts case. No 1ndependent
1nvest1gat10n was made of how Pennsylvania Courts had applied new construction
| of statute that although not applicable to his sentence status was used as authority
for guideline to "deprive P"e'titi'oneri of substantive.prt)tec':tions and vested rights set
forth in Act of June 24 1939 P. L 872 Sectlon 701 and 703 18 P.S § 4701 and |
4703 and by apphcable contract law protections processes
The Magistrate Judge S s failed to cons1der counsel’s assrstance for Petitioner

to articulate impact on sentence proceedmgsiwherem was applled statute which
sentence provisions were held unconstitutional and the General Assembly had not
enacted replaced provisions. The de01310n ‘conflicts with other judicial authorities
that addressed denred “due process ” “fa1r warnmg r1ghts > and * separation of

e r',,

power prmcrples applicatlon The magistrate denied Due Process Clause relief



_ when it lgnored,_lfail'_ed to:vadd.rfes,s or answer, 4pre'sente'd concernsm _motioﬁfféf' !
. ¢°‘%#Sé1-'*Sﬂ'aésisencs}ﬁf PettoneHabeas Corpuspttonpresemedclam thathis
_'c»onvstitutior-_l'al rights to a'legal sentencewas demedby Pennsylvama éppellate _-
Courts by Violation _of Ve.s_t:e'd rrghts preservedmaccords C.clau,_ses o‘f murderstatute |
urider what he was indicted (above at 18 P..S,;.'_S"{l-“.’?(j)l”ands 4703) and was originally
sentenced. Petition challenged to degree of mnrder‘stamte presentednrights to be‘
resentence in'acoords of vested process; The process mnvolved sul‘)‘stantial‘shoWing
of the denial of constitutional rights proteetion. |

 The 'third circuit oonrt failed'to also address motlon for counsel ’-s

assistances, when Pet1t1oner made substantial showing of constrtutlonal due .-

process rights denial of an 1mposed 1llegal mandatory maximum sentence :

Federal jurisdiction was ﬁrst.sought&rn the Court of Common Pleas_ in
Dauphin County, Pennsylvania during Resentence Hearing when Petitioner
communrcated belief to counsel that the Court lacked statutory authority to 1mpose
any mrmmum sentence beyond ten (10) years or a maximum sentence beyond

twenty (20).

a. 7' _On October 30, 2017, dnring the r,es‘entenﬁc_.e proceeding the court

imposed a minimum of 40 years and a mandatory maximum of life sentence.

b. The resentence oourt imposed minimum and maxlmum denied the
Petitioner due prooess protection of Pennsylvania'statut‘e yest’ed'ri—ghts appllcable in
affect at trme the alleged crime was comm1tted Act of J une 24 1939, P.L. 872,

.sectlons 701 and 703, 18 P.S. Sectlons 4701 and 4703



The Petltloner was denied equal protect1on of due process rlght to

‘ Pennsylvama Constltutlon Artlcle 1, Sectlon 17 and the Umted States -

: .Constltutlon Artlcle I Sectlon 10 respectrvely from proscrrbed Ex Post Facto L

= ._-abuse o
REASONS FOR GRANTING THE PETITION

The Court 1n United States V. Dav1s 139 S. Ct 23 19 (2019) held “respect '
- for due process and const1tut1ona1 separation of powers. suggests a court may not,
‘in order to save Congress the. trouble of havmg to write a new law, construe a
criminal statute to penahze conduct it does not clearly proscrlbe . the rule of -
lenity teaches that amblgumes about a the breadth of a cr1m1na1 statute should be

resolved in the defendant $ favor. o

'CONCLUSION

The Court should grant the petition for a.writ of certiorari, the Court should
appoint counsel to assistance and for protectlon of Petitioner’s substantial showing

of the denial of a const1tut10na1 r1ght pursuant to §2253(c)(2)
This date February 18, 2021

Respectfully submitted,

Foster Tarver, pro se

1621 Lincoln Ave. Apt. 206 .
Pittsburgh, PA 15206



