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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I1.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA : INTHE SUPERIOR COURT OF
‘ - : PENNSYLVANIA

V.

PHILLIP MALDONADO

Appellant :  No. 83 MDA 2020

Appeal from the PCRA Order Entered December 13, 2019
In the Court of Common Pleas of Lebanon County Criminal Division at
' No(s): CP-38-CR-0000656-2015

- BEFORE':"i“OLSO'N; 3., MURRAY, 3., and COLINS, 1.*
MEMO.RANDUM BY COLINS, I _ FILED JUNE 23, 2020
| Appellant, . Phillip Maldonado, éppeals from the order entered
De;embér 13, 2019, that denied his - first petitioﬁ filed under the Post
Conviction Relief Act (“PCRA").1 We affirm. | |
T_he facts. u'nderlying..:-_this appeal are as follows. On May 16, 2014,
Tlffany -Hoovevr‘ 'pur,chaéed drugs -'from | Appellant at his home.
Commonwealth v. Maldonado, No. 1504 MDA 2016, unpublished
memorandum af 2 (Pa.. Super. filed June 13, 2017) (Citing N.T., 8/3/2016, at
18-20); PCRA Court Opinion, dated December 13, 2019, at 2. While she was

at Appellant’s house,

* Retired Senior JUdge assigned to the Superior Court.

1 42 Pa.C.S. §§ 9541-9546.
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Appellant introduced her to the victim[, Julio Rivera,] and asked
her if she wanted to make some money, which Ms. Hoover

. understood as having sex or “doing other things” with the victim..
[N.T., 8/3/2016,] at 20. Ms. Hoover observed that the victim had

~bags of heroin that he purchased from ‘Appellant; bags identical in -
appearance to bags she purchased from Appellant. See id. at 20-
21. The victim and Ms. Hoover. then ‘drove to a motel [in
Lebanon], smoking crack cocaine, purchased from Appellant,
together. See id. - When they got into the motel room, Ms. Hoover
stated that she injected heroin that she had purchased from
Appellant, while the victim sniffed his heroin. See id. at 21-23.
Then, [when they ran out of heroin,] at the victim’s request,

' Ms. Hoover contacted Appellant to purchasé more heroin. See id.
at 22. Appellant came to the motel [in a taxi cab] and delivered
an additional four bags of heroin.- See id. Ms. Hoover helped the
victim inject one bag of heroin; shortly thereafter, she observed

- the victim get sick and then go into a sleepy state. See id. at 24-
25. At that point, Ms. Hoover stole some of the victim’s property -
and left. See id. at 25.. The next morning, the motel’s assistant
manager found the victim dead in the room and contacted the
police. See id. at 11-12.

Lebanon City Police Detectlve William. Walton + . . spoke with
Appellant on three separate occasions. See id. at 46-50. In his
first statement, Appellant admitted that he purchased a specific
brand of heroin called Sale.on Ms. Hoover’s behalf, then sold it to
her on May 16, 2014. See id. at 46.  He also admitted. going to
the motel to sell additional drugs to her, but claimed it was crack
cocaine not heroin. See id. at 47. During :the second
conversation, Appellant claimed that when Ms. Hoover contacted
_him for addltlonal heroin, it was too late in the evening to contact
the dealer he purchased it from and that this was why he delivered
crack cocaine. See id. at 48. During-the third conversation,

Appellant  admitted delivering the second batch of heroin to
Ms. Hoover but claimed that she must have tampered w1th |t=
before giving it to the victim. See id. at 50, ' R

Maldonado No 1'304 MDA 2016 at 2 3 (some formattlng), see also PCRA
Court Oplmon dated December 13 2019 at 2

“On April 27, 2015, the Commonwe_ailth filed a criminal information -

P

charging Appellant with one count each of[:] drug delivery resulting in d;eatt_r[ '
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' (“DDRD"), a felony of the first degree ] cnmlnal consplracy[ ] possessnon wnth

intent to dellver a controlled substance[ ] and recelvmg stolen property [2]

Id. at 2 When Sergeant Jonathan Hess of the Lebanon Clty Pollce “gave

Appellant a copy of the charges . Appellant stated that he gave the heroin

- to Ms. Hoover and she shot [the v1ct|m] up Id at 3-4 (quotlng N.T.,
8/3/2016, at 65). - .

On March 26 2015 Appellant walved hlS prellmlnary hearlna at this
.time, he was represented by the Lebanon' County Public Defender. On ‘May 5,
: 2615 a:.fter finding “its ap.peari-n-g to the [trial cJourt that there is a conflict of
mterest by the Public Defender s Ofﬁce the ’c.ou.rt . appointed new trial counsel
to represent Appellant Order of Court 5/3/2015 | .

On June 26, 2015, [t]rial [c]ounsel filed a Pretrial Motion seekmg
to have the [DDRD} and Consplracy charges dismissed and
seeking a jury instruction on Involuntary Manslaughter. [The trial
court] conducted a heanng on the Pretrial Motion on August 12,
2015. On September'15, 2015, [the trial court] issued an Order
refusing to dismiss the [DDRD] and Conspiracy charges and
deferring the deasuon regardmg the Involuntary Manslaughter
|nstruct|on until trial.

On August 3, 2016 |mmed|ately before trial was to begin,
[Appellant] submltted. letter to the:[trial court] complaining
about [t]rial [cJounsel’s representation and an alleged conflict of
interest. The [trial court] met with counsel-in chambers and read

g'the letter on the record: Trial [c]ounsel acknowledged that
[Appellant] had complained about his representation on an almost =~
weekly basis. [Trial counsel] advised [Appellant] that he could” "~
conduct his defense pro se if he was unhappy, but [Appellant] had
declined that suggestion.’ [The trial court] denied [Appellant]’s

218 Pa.C.S. §§ 2506(a), 903(a)(1), 35 P.S. § 780-113(a)(30), and 18 Pa.C.S.
§ 3925(a), respectively.

-3-
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»

request for the appointment of neW"cOunselrand' [Appellant]
proceeded to trial with [t]rial [c]ounsel conducting his defense.

PCRA Court Opinion, dated.December 13, 2019, at 5, 8-9 (citing N.T.,
8/3/20'16’ ‘at'3-6). | | - |
At trial, “[c]ounsel conducted a Iengthy Cross- examlnatlon of Hoover[, ]”

id. at 21 Wthh lncluded the followmg

- Q.. And you know that when all is said and done you're gomg
to be standing in front of a judge and you're going to be sentenced
. for your role in [DDRD], do you not?

A. Yes.

Q. Okay. . When.you stand[] in front of that judge, you are
going to tell that judge that you were SIttlng here and testlfylng
today, aren't you?

A. B Yes.

Q. You want that judge to know that you were sitting here and
belng cooperative and talklng to us, right? .

A. Yes.

Q. And ylou‘ want thatwjudge ;'to' Know that you helped. the
prosecutor as much as you could, don’t you? Isn't that what you
want the judge to know? : .

A. Uh- huh yes.
Q. Now you have three cases nght now that are pendmg -
A.  Yes....

Q. And they have been'delayed in order for you to come in here '
and testlfy, lsn’t that correct7 :

.A. - e really not.sure. I haven’t spoken to my lawyer in‘a.
while. . ..

[Q.] You're in a green uniform right now, but isn't true that
recently you have been in a red uniform in the prison?

"A.  Yes.



J-522044-20

Q. And you were in a red uniform, meanlng that you were in a
- disciplinary uniform, correct? - : -

A. Yes, I was.

Q. And that was for using drugs in the prisonj isn’t that right?

Al Yes. L _ L o
Q. Okay. So whlle you were in pnson thls tlme you have been
using drugs? : ‘ :
A. Yes....
Q.  Now, you said that [Appellant] was your connectlon to
obtaining drugs when you were out on the street?
A. Yes. -
Q.'A '~ You had'more— than pne connection, though, .right?
A. Yes.... | |

Q. So we talked about your story that you're giving today, but
you also acknowledge that you have given stories in the past to
the police, correct?

A. Yes.

Q. By my count you met with the police three separate times
and [have] given three separate storles, isn't that rlght? ‘

A.  Not three separate stories. . . .

Q. So when you talked to the police just six days after this
happened, more than two years ago, you didn't tell them anything
about [Appellant] selllng you an additional four bags of heroin, did.
you? :

A. - I-1told them that he came down in a taxi, yes..

Q. Okay And the reason that you went w:th [the VICtIm] was
because your intention-was to.have sex with him for. money; isn ‘t
that right? '

A. Yes.
N.T., 8/3/2016, at 29-33, 36, 38-39.
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Trial col.lnsel"‘questloned Detective Walton about the existence of any
videos and Detective Walton . T testn'“ed Lhat he did not belleve the [m]otel

had any cameras " PCRA Court Oplnlon dated December 13, 2019, at 23.

The partles stlpulated that the V|ct|m dled because of mixed
substance toxicity. See [N.T., 8/3/2016,]. at-68. Namely, he had
ethanol . (alcohol), morphine, - cocaine, cocaethylene,
benzoylecgonine, and 6-monoacetylmorphinge in his blood at the
time of death. Seeid. - Y

Joann Sell, the retired manager of the tox1cology department for
Health Network Laboratories, also testified as an expert at trial.
See id. at 69, 79. Ms. Sell stated that neither the amounts of
alcohol nor. th_e amounts of cocaine in the victim’s blood were
sufficient to cause death. See id. at 90, 92-94. She testified that,
to a reasonable degree of scientific certainty, the victim would not
have died but for the use of heroin. See id. at 94-95, 105, 108.[3]

At the close of the Commonwealth s ev1dence Appellant moved
for a judgment of acquittal with respect to the count of- receiving
stolen property. See id. at 112 The_ trial court granted the
motion. See id. o

Appellant took the stand on his own behalf. See id. at 113.
Appellant testified that he both used and sold drugs sometimes
acting as an intermediary, purchasmg drugs from another dealer
and selling them to a user. See id. at 113-15. He admitted that
he purchased the Sale brand of heroin from another dealer and-
sold it to Ms. Hoover on May 16, 2014. See id. at 115. He also .
admltted that, later that day, after recelvmg a phone call from
Ms. Hoover he took a cab to the motel and sold her crack cocaine;
he believed it was too late at nlght to get more of the Sale brand
of heroin. See id. at 116 18 Appellant clalmed that Ms. Hoover

-3 6-monoacetylmorphine is a marker for heroin use, and, based on the level-
of 6-monoacetylmorphine in the victim’s system, Sell concluded that he died.
a short time after ingesting the heroin, as heroin dissipates within two hours
of consumption. N.T., 8/3/2016 at 108 09 PCRA Court Oplnlon dated;
December 13, 2019, at4 ' :
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~ was alone at the motel room and averred that he had never sold
drugs to the victim and did not ever see him. See id. at 118-19.

.~ The jury convicted Appellant of all remaining charges, including -
involuntary manslaughter,[* a felony of the second degree,] which '

 Appellant requested. > 'See id. at 133, 139-40. On August 31,
2016, the trial court sentenced Appellant to an aggregate term of
incarceration of not léss than nine nor more than nineteen years
to be served consecutively to [Appellants five to ten- year
sentence in an unrelated action at Docket Number CP-38-CR-
0001143-2014.] See Sentencing Order, 8/31/16, at i-iii.[°
Appellant received no penalty for involuntary manslaughter, as it
merged with DDRD. Id. atii.] On September 8, 2016, Appellant
filed both a timeiy notlce of appeal and a concxse statement of
errors complalned of on appeal

Maldonado No. 1504 MDA 2016 at 4 5 (some formattmg)

Thereafter [Appellant] sent correspondence to the [trial c]ourt
which [the court] treated ‘as a Motion to -Appoint Substitute
Counsel. In this correspondence, [Appellant] requested that
another attorney be appointed to. handle his appeal based on
allegations of a conflict of interest between himself and [t]rial
[clounsel and various shortcommgs in [t]rial [c]ounsel s handling
of his defense.

[The trial court] conducted a hearlng on that Motion on
September 28, 2016. At that hearing, [Appellant] complamed

that there was a confllct of interest because [tIrial [c]Jounsel had

questioned his cred|b|l|ty durmg cross-examination in another

criminal action, Commonwealth v. William Culbreath 2 in

which [t]rial [c]ounsel had represented William Culbreath and

Appellant had testified as a witness. for the Commonwealth.. He

~also raised various . compiaints . regaromg [t]riai Lc]ou.use.s.
handlmg of his defense and the fact that [t]rlal [c]ounsel had

advised him that his appeal had no merit.

4 18 Pa.C.S. § 2504(a).
5-0n September 8, 2016, the trial court entered an amended wrltten
sentencing order, so as to correct a clerical error from the written sentencmg

order dated August 31, 2016 Appellant’s judgment of sentence, however
did not change. :

-7 -
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2 Commonwealth v. William Davaughn Culbreath,
. ‘Court of Common Pleas of Lebanon County, No. CP-38-CR-
763-2014. Both the [trial c]Jourt and [Appellant] requested
a transcript of [Appellant]’s testimony:from the jury trial
which was conducted in that case on January 5, 2015. The
‘notes of testimony of that jury trial weré never transcribed
and the court stenographer who recorded the proceeding
has left County employment. Unfortunately, the
stenographer’s notes could not be located for a transcrlpt to
~ be prepared[ 1 ' - :
PCRA Court Opinion, dated December 13, 2019 at 5-6. The trial court
contmued the heanng until October 5, 2016 At that time, Appellant agreed |
to allow trial counsel to contlnue representlng hlm on appeal, with the
understandlng that he could raise |neffect|ve aSS|stance of counsel claims
against trial counsel on collateral review. Se'e' N.T.. 10/5/2016, at 31-33; see
also Letter from trial court to trl’al counsel (Q_.ctober 19, 2016).

“On December 9, 2016, counsel filed a motion to withdraw and
Andefs[s] brief in this Court[" ]”' asserting"t'hat “the evidence was insufﬁcient
to sustaln Appellants conV|ctlon[ ]” Maldonado No 1504 MDA 2016 at 5.
On June 13 2017, this Court af’ﬂrmed Appellant’s judgment of sentence and
igranted trlal counsel’s request to W|thdraw Id at 1.

On December 20 2017 Appellant ﬁled hlS first,. pro se, tm"ely PCRA
petitlon The next day, the PCRA court appomted counsel to represent

' Appellant On January 30, 2018 the PCRA court ordered PCRA counsel to file

5 Anders v. California, 386 U.S. 738 (1967).



1-522044-20

an amended pet|t|on W|th|n 30 days of the date of the order On February 20,
2018, PCRA counsel ﬁled a supplemental PCRA petltlon 7
On May 16, 2019 the PCRA court held an eVIdentlary hearmg, during

which --

[Appellant] again raised his claim of a conflict of interest between
himself and [t]rial [c]ounsel due to their interaction during the
William Culbreath jury trial. [Appellant] claim[ed] that during
his cross-examination [at the Culbreath trial], [t]rial [c]ounsel
- attacked [Appeliant]’s credibility and called him a liar. As a result,
[Appellant] claim[ed] that [t]rlal [clounsel was “prejudiced
against me from the beginning.” [Appellant] claim[ed] that he
was deprived of his right to effective representation when [t]rial
[c]lotinsel told him that “he couldh’t file a conflict of interest or =~
ineffective counsel against himself” and failed to request that new
counsel be appointed to handle this matter. . . . Trial [clounsel
[testified] that he did personally meet with [Appellant] prior to the
jury trial although he was unable to recall the exact number of
times or the locations of their meetings due to the passage of
time: “there was no way to go to trial without having a face-to-
face meeting.” He explalned that these meetings would have
occurred at the Lebanon County Correctional Facility and/or at the
Courthouse. He explained that he was fully prepared for the jury
trial and knew that [Appellant] wanted to testify; he also knew the
substance of the testimony of both [Appellant] and Hoover. He.
also noted that [Appellant] had written him numerous letters - ’
expressing his wishes and. beliefs about the: case. Trial [c]ounsel
always answered these letters :

PCRA Court Opinion, dated December 13 2019 at 9, 20 (quotlng N.T.,

5/16/2019 at 10, 76). PCRA counsel asked trlal counsel “Would you thlnk it

7 In the certified record the supplemental PCRA petition has two date-stamps:
February 20, 2018, and April 10, 2018. Both state “Entered & Filed, Clerk of
- Courts, Lebanon PA.” There.is no indication in the record why there are two
filing dates. Nonetheless as the certified docket lists February 20, 2018, as
the date that the supplemental PCRA petition was filed, we will accept that
date and thus consider the supplemental PCRA petltlon to have been timely
filed. '



J-522044-20

would have been helpful or beneﬁcnal to go through each dlfferent vanatlon of
the storles that [Hoover] gave7” NT 5/*6/2019 at 91, Tnal counsel v
answered “If the storles were dlfferent -In a substantlve way, I th|nk that
may have been useful yes i Id Also tr|al counsel belleved that the motel '
did not-have any survelllance _camer_as.* . PCRA Court Oplnlon,_ .dated
December 13 2019, at 23 S | . | |
- On Decembe. 13, 2019 the PCRA court denled Appellants petltlon via

a wrltten order and opmlon The lower court s docket reveals that Appellant
who was Stl” represented by counsel ﬂled a pro se notlce of appeal on
_January 9,.2020, but the notlce was never forwarded to this Court. On
January 10, 2020, PCRA counsel filed a n'otlce Of_"appeal which was docketed-
in this ‘Court as the instant appeal at No. 83 MDA 2020. As the counseled'
notice of appeal was tlmely Fled there was no. need for this Court to order
that the trlal court forward the pro se notlce of appeal to this Court to be

docketed in order for Appellant to obtain the benefit of an earlier filing date.8

'Appellant now presents the followmg lssues for our review:

[1 ] Whether the Appellant was denled hlS constltutlonally
guaranteed right to effective representation when Appellant avers
that [trial counsel] failed to:interview and call Eric Michael Livering.
as a witness -as he would- have testified that Tiffany Hoover "
informed him that she cut: the drugs that she used to anect into.
.the victim that ultlmately killed- him?.

8 On January 17 2020, PCRA counsel filed Appellants statement of errors
.complained. of on appeal On January 21,:2020, the PCRA court entered a
statement that its opinion dated December 13 2020 would serve as its
opinion pursuant to Pa.R.A.P. 1925(a). : : : "

—”10-’
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" [2.] Whether the Appellant was denied his. constitutionally .
‘guaranteed right to effective representation when Appellant avers

._that [trial counsel].failed: to. interview .or-:call the . following
witnesses to rebut Tiffany Hoover’s testimony that she provided
at trial regarding what happened on the day . in question:
Racheal Pilkington; Chrlstlne Shaw and Samantha Santlago7

[3.] Whether the Appellant was denled h|s constltutlonally
guaranteed right to effective representation.when Appellant avers
that [trial counsel] failed to file a motion to allow Appellant to have
a new preliminary hearing when Appellant was not granted his .
promise to be returned to the Lancaster County Prison in return
for Appellant waiving his preliminary hearing? ' :

‘[4.] - Whether .the Appellant ‘was denled his constitutionally-
guaranteed right to effective representation when Appellant avers
that -[trial counsel] failed to file a Petition for Writ -of Habeas
Corpus to attack the Commonwealth s establlshment of a prlma

facie case? o s SR

[5.] Whether the Appellant was denied his constitutionally
guaranteed right to effective representation when Appellant avers
that [trial counsel] asked the [trial c]ourt to include the offense of. .
Involuntary Manslaughter?

[6.] Whether the Appellant ’Was' denied his constitutionally

guaranteed rlght to effective representation when Appellant avers

that [trial counsel] failed to have confidential face-to-face
. communlcatlon with him while preparing for trial?

[7 1 Whether the Appellant was denied his constitutionally
guaranteed right to effective representatlon when Appellant avers
that [trial counsel] failed to', properly  cross-examine
Tlffany Hoover regardlnq the numerous varlatlons of her story? ,

[8.] Whether the. Appellant was’ dénied ‘his constltut|onally
guaranteed right to effective representation when Appellant avers
that [trial counsel] failed to provide -a proper defense for
Appellant’s trial by failing to obtain-the"[m]otel surveillance video
and taxi records to prove that Appellant was not present at the
[m]otel when the drugs were given to the victim that resulted in
h|s deathT’

[9 ] Whether the Appellant was denled hlS constltutlonally. '
. .guaranteed right to effective representation when Appellant avers
that [trial counsel] failed to obtain the victim’s phone records-to .

—'Ill-
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prove that he was contactlng other drug dealers on the mght in
question? :

[10.] Whether the Appellant was- denied. his constitutionally - -
guaranteed right to effective representation when Appellant avers
that [t]rial [c]Jounsel should have filed & Suppression Motion
regarding the fact that the Commonwealth reviewed the phone
records prior to the search warrant belng ﬁled?

[11 ] Whether the - Appellant was demed hlS constltutlonally,
guaranteed right to effective representation when Appellant avers
that [trial counsel] was a conflict of interest to the case as he
cross-examined Appellant in a previous case where Appellant was
a Commonwealth withess? : A

Appellant’s Brief at 4-8 (issues re7ordered to facilitate disposition) (suggested
answers omitted).

“We revlew the‘denial of PCRA relief to. decide whether the PCRA court’s
factual determinations are supported by the record and are free of legal error.f’
Commpnwealth v. Medina, 209 A.3d 992, 996 (Pa. Super. 2019) (quoting
Commonwealth v. Brown; 196 A.3d 130, 150 (Pa. 2018)), reargument
" denied (July 17, 2019).

All of Appellant’s appellate chall'eh'_c'J:eS allege ineffective assistance of
trial counsel. | |

[Clounsel is presumed to be effectlve.. '

“To overcome this presumption, a PCRA pétitioner must plead and

~ prove that: (1) the underlying legal claim is of arguable merit; _
- (2) counsel’s action or inaction lacked any objectively reasonable -
basis designed to effectuate his client’s interest; and

(3) prejudice, to the effect that there was a reasonable: probability
of a dlﬁ’erent outcome if not for counsel s error.

A failure to satisfy any of the three prongs of thlS test requrres
- rejection of a claim of lneffectlve assistance.

Id. at 1000 (internal brackets, citations, and'quotation marks omitted). - ¢

-12 -
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Appellant’s first two clai'ms 'speciﬁcally allege .ineffective assistance of
trial counsel for failure. to:. call .certain W|tnesses -~ Eric Mlchael Livering,

" Racheal Pilkington, Chrlstme Shaw and Samantha Santlago

In establlshmg whet_her. cle_fense counsel was;lneffective for failing
to call witnesses, Appellant must [still] prove (1) the witness
existed; (2) the witnéss was available to testify for the defense;
(3) counsel knew of, or should have known of, the existence of
the witness; (4) the witness was willing to testify for the defense;
and (5) the absence- of - the testimony of the witness was so
prejudicial as to have denied the defendant a fair trial. '

Id. at 998*’(internal brackets omitted) (quoting Commonwealth v. Treiber,
121 A.3d 435, 463-64 (Pa. 2015)). Appellant has failed to. allege, lét alone
prove, that Liuering was available or willing to testify for the defense. See
Appellant’s Brief at 15-18. “Likewise, he has failed to plead or to prove that
Pilkington, Shaw, or Santiago were willing to testify for the defense. See id.
at 18-21. For example, none of these four potential witnesses provided‘ ~
affidavits establishing that they were willing to testify for the defense, and
none of them werev calledf:to testify at.the PCRA hearing. Accordingly,
Appellant has not established that trial counsel was ineffective for failing to
call these four witnesses. Medina, 209 A.3d at 998. |

Next, Appellant contends. that trial counsel was ineffective for failing to
request a new prellmmary hearlng after Appellant lnltlally waived sald heanng
_in the bellef that he would be transferred from Lebanon County Prlson to
Lancaster County Prison lf he agreed to the waiver. Appellant’s Brief at 21-
22. However in order to establish meffectlveness Appellant must -establish

“that ‘there was a reasonable probability. of a different outcome if not for

-13 -
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counsel’s error~."’ Medina, 209 A.3d at 1000.. Appellant fails to establish how
having a preliminary hearing would-have _‘resulted--‘ifn«a different outcome at his
trial, such as.not.qguilty verdicts on any or all of the charges. See Appeliant’s
Brief at 21-24. For that reason, Appel\laht is.unable to establish the prejudice
prong of the ineffectiveness test, id., and, as he cannot satisfy one prong, the
~ entire ineffectiveness claim fail_é. ‘Medina, 209 A.3d at 1000.

Appell-ant next maintains thét trial c_ounse{ was ineffective for failing to
file a petition for writ -of habeas corpus “to atfack the Commonwealth’s
establishment of a prima facie case.” ‘Appellant’s Brief at 24. This Court has
already -reyviewéd the-eVidence_ and found it sufficient to support Appellant’s
| conviétions beyond a reasonable doubt on -all. counts. See geherally
Maidonadq,. No. 1504 MDA 2016. A preliminary hearing has a lower burden
of proof of probable cause. Commonwealth v. McBride, 595 A.2d 589, 592
. (Pa. 1991) (YA judge at a_pre.liminary. hearing- is-notA required, nof is he
' 'authorized.to determine the guilt or innocence of an accused; his sole function
is to determine whether probable cause exists to require an accused to stand
trial on the charges cont‘ained‘in the complaint.”);- Commo'nwealth v. Marti,
779 A3d 1177, 1180 (Pa. Super..2001) (“[t]he Commonwealth need not
prove.the elements of the crirhe,bey,o.nd a reasonable doubt; rather, the prima.
fécie standard requires evidence of the existence of each and evel;y element
of the crime charged”; “the - Commonwealth need only demonstrate sufficient,
probable cause to believe the person.charged has committed the -offense”).

Appellant points to.no evidence presented by the Commonwealth at trial that,

-14 -
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was different t,haf-m whét_ it Would have presented at a preliminary hear'irl19.~ This |
eviden‘ce satisfied the burden of proof of b'eyotn.d a reasonable doubt; ergo, it
vx'_/'ouldn have fulfilled 'fh'e‘flb‘Wér- burden .of . proof "of  probable cause at a
prelimiﬁary-_hearing. Hence; ndv-burpose would have been served by trial
counsel filing a petition for writ:of habeas corpus,; and the underlying legal
élaim thereby lacks arguable merit. - Again, as Appellant cannot satisfy one
prong-l- of ithe inéffectiveh‘es_s? test, this ‘entfre inéﬁectiQeness “claim ‘féils.
Medina, 209 A.3d at 1000. - |
- Appellant further contends that trial counsel vvxl/as ineffective, because he

“asked the [trial c]our.t to 'fnclude the offense -of In\'/olu‘nfar_y Man‘slau.ghter.;'
Appellant’s Brief.at 27. “Appellant avers that he was severely prejudiced when
the charge of Involu\ntaryl Manslaughter was added at the-énd, as the Jury
Wduld now believe fhat- he ‘was guilty of InVquntary Manslaughter.” Id. at
28. Appel!,ant's argument is..noﬁsensical.- A jury found that the evidence was
sufﬁcient to convicf Appe‘ll'aht of DDRD,I a felony of the first degree;’ triél-
counsel’s rec'quest.for a-Cha;rg‘e ‘~0f"invol.uritary manslaughter was made in an
attempt to persuade the jury:'tha'é he should be convicted of é lesser crime, as
involuntary manslaughter was charged as only a felony of the.s'econd degree.
Additionally, Appellant ‘was ot sentenced ‘for: involuntary- manslaughter and
hence is nof prejuidvicedv by this conviction. - This challenge thereby merits no
relief.” ‘ |

" Appellant “next argu'es"'tha’t he _Wa's “denied his const'itUt.ion.'aIIy

N

guaranteed right to effective representation when . . . [trial counsel] failed to

- 15 -
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have confidential face_—to-f_ace communication with.[Appellant] while preparing
for trial f[and] . .. only one time.did he have a.very brief phone conversation-
with him pertaining to housing.”  Appellant’s.Brief-at 29-30. After a thorough
review of the record, the briefs of the parties, the applicable law, and the PCRA-
court opinion, we conclude.that this challenge merits no relief. The PCRA court
opinion ‘properly IdiscusseS'a_nddi{spos:es of thva't ooeStion:

We find no ineffectiveness on the part of ',[t]rial [cJounsel in this

regard. Trial [clounsel testified that he personally met with

[Appellant] and ‘the two exchanged numerous  written

correspondence in which [Appellant] was. able to express his

wishes regarding .his defense and [t]rial fcjounsel was able to

provude answers to [Appellant] s questlons Although [Appellant]

may have desired more face-to-face. time ‘with [t]rial [cJounsel, .

we . believe the two had . establlshed an effective- line of

communication and were ‘able to fully prepare the defense
strategy prior to trial. Thus we find no basis for collateral relief.

PCRA Court Oplnlon dated December 13, 2019 at 21; see also ld at 20.
(CItlng N.T., 5/16/2019, at 76). . | |
Appellant further asserts that he was denied his conetitutionally ‘
guaranteed right to effective representationwhe'n"v . [trial counsel] failed to
pr’operlY cross’-examlne Tif[any Hoover"regar’din'g the numerous variations of
her story.” Appellant’s Brief at 32. Appellant alleges that he “ask[ed t'_rial'
counsel] to asl< Tiffany Hoover. various questi’oné:perta‘ining to her‘nonﬁemus"-'
stories and statements but he never asked [her] any of those questlons[ 1
even though trial counsel later “testified at the PCRA [h]earing that it would ..
have been useful to go through the dlfferent varlatlons of Tlffany Hoovers-_"

testimony.” Id. at 32 33 (c:tlng N. T 5/16/2019 at 91)

-16 -
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However, we agree with the PCRA court’s observation that Appellant
“does not 'divulge to us what specific q'u:e'sti‘oﬁs?he" feels [t]rial [c]ouns”e'l should

have asked of Hoover.” PCRA" Court Opinion, dated December 13, 2019 at

B

22 9 Moreover

[trial counsel’s] questioning exposed [Hoover’s] motives for
testifying for the Commonwealth, impeached her credibility by
reference to prior statements, noted her intention to trade sex for
drugs on the night of this |nc1dent discussed charges filed against
her fer using drugs in prlson and estabhshed that she had other
-drug sources besides [Appellant] He asked her at length about
her pending criminal charges, including an action lnvolvmg
[DDRD] charges for’ [the vnctlm] s death. Hoover admitted that
her three pending cases had all been delayed pending her
testimony in this action and she admitted that she had initially lied
and left out significant details when questioned about this incident
‘by the police, having given three different versions of [w]hat had
transpired on the nlght of [the V|ct|m] s death

Id. at 21-22; see N.T. 8/3/2016 at 29- 33 36 38- 39 Like the PCRA court,
“we fail to see what more he could have asked to l_m‘peach her testimony.”.
PCRA Court Opinion, dated_ De_cember _1.3, 2019, at 22. | Ergo, Appe_llant's
dnderlying claim lacks arguable merit and s'ince A.ppellant has ‘tailed to
establlsh th|s one prong of the mef‘fectlveness test, h|s entlre clalm that trial
counsel was lneffectlve for falllng to cross-examine Hoover properly IlkeWIse

falls.v _Medma, 209 A.3d at 1000.

° Not only did Appellant not submit any . questions to the trial court, but
Appellant did not provide any of these alleged questions in his appellate brief,
either. See Appellant’s Brief at 32-34.- : . ‘

-17 -
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Appellant furthermore urges thls Court to f|nd that trial counsel was:
lneffectlve for “fallmg to obtaln the [m]otel survelllance video and taX| records _
to prove that Appellant was not present at the [m]otel when the drugs were
given to the VIctlm that resulted in his death " Appellant’s Bnef at 34 10
Addltlonally, he now alleges that “the VlCtlm passed away . prlor to
Appellant’s arrlval at the [m]otel, and the taxrcab records that prove that fact.”
Id. at 36. He continues: “In ‘addition, although Appell_ant had the taxicab
records from his discovery pacl'<et, [trial couns_e'_l_]_‘ failed to review them and
use them attri,al even though Appellant requeSted that he do so.” Id. at 35-
36. o | i |

As noted above, trial counsel “questioned Detective Walton about the
existence of any videos and Detective Walton . 7»'."."'testified t.hat he did not
believe' the [m]otel had 'ahy cameras.” PCRA Court Opinion, dated
December 13, 2019, at 23. In fact Appellant has provuded no evidence “that
the motel had any surveillarice cameras or that any footage of the night of '.
this lncident'was ever in existence '. ‘If such footac_-:]e was ever in existence it
is unllkely that |t would Stl” be ava|lable a year Iater when [t]nal [c]ounsel:

was appointed to the case.” Id., see aIso Order of Court 5/3/2015

- 10.We note that DDRD does not require. the provider’s actual presence when
the victim consumes the drugs or dies as a result of consumption. 18 Pa.C.S.

§ 2506(a) (“A person commits a felony of the- first degree if the person
intentionally administers, dispenses, delivers, gives, -prescribes, sells or

distributes any controlled substance or counterfeit controlled substance: in
violation of section 13(a)(14) or (30) of the act of April 14, 1972 (P.L. 233,
No. 64), known as The Controlled Substance, Drug, Device and Cosmetic Act
and another person dles as a result of usmg the substance ”)

-18-
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Appellant s underlymg legal clalm therefore relles entlrely upon. the taxr
cab records See Appellant’s Brlef at 35 36 Thus |n order to determlne
‘whether this underlymg legal cla|m has arguable merlt we would need to "
reVIew those records. However they are not in the certlﬂed record in fact’
no exh|blts from any of Appellant’s hearmgs or h|s trlal appear in the certll'”ed_

record
Our law is unequwocal that the respon5|blllty rests upon the
appellant to ensure that the record certified on appeal is complete
in the sense that it contains all of the materials necessary for the
reviewing court to perform its duty. . . [Tlhe ultimate -
responsibility of ensuring that the transmitted record is complete

rests squarely upon the appellant and not upon the appellate
courts. '

Commonwealth V. Holstony ill A.3d 12.'64, 1276 (Pa. Super. _20.‘1_97)
(quoting Commonwealth V. Bong_iorno, 905 A.2d 998, 1000-1001 (Pa.
Super. 2006) (en. bancj). vBy‘failin_g to ensdreﬂ that the taxi cab records were
in the certified record, Appellant .,has prec(:ldded us froir_n deter_rnlnlng whetﬁher‘
the underlying legal claim has arguable merit. As he has failed to establish
this__one prong of the ineffecti_ven_ess test, his e-ntlre ineffect'lve.ne_ss clalm
Vbased on the taxi‘cab records"_fails. Medina, 209 A.3d at 10‘00'.

Appellant’s antepenultimate claim . of ineffective..assistance of. trial
counsel is that counsel “fa|led to obtam the V|ct1m s phone records to prove‘j
that he was contactmg other drug dealers on the nlght in quest|on
Appellant’s Brlef at 37. The v1ctlm s telephone records do not appear in the
' certlﬁed record nevertheless assuming. that they did and that they showed

that the victim called other drug dealers on the mght of h|s death such
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evidence would still not establi_;shj.that_“_Appella%nt,,,c_lj_f_:l not deliver the fatal dose.
Moreover Hoover explicitly testiﬁed that the bag that she .injected into the
victim immediately before he became Sle and letharglc came from Appellant
and no eVIdence to the contrary was presented Maldonado No 1504 MDA
2016 .at 2-3 (citing N.T., 8/3/2016, at 22, 24- 25) For this reason, Appellant

has falled to establish that the outcome of h|s tr|aI would have changed had

trial counsel obtained the victim’s telephone reeords»and thu_s falled to -

establish the prejudice prong of the ineffectiveness test, and, without this one -

prong, 'this entire claim fails: Medina, 209_ _A.3d at 1000.

_ In his penultimate claim, Appellant l)el'ieves that trial cotlnsel was
ineffectlve for failing to file a motion to .suppress the 'victim’s.vtelephone
records. Appellant’s Brief at 40-41. In this Cotth’s review of the sufﬁciency
of the evidence on dlrect appeal we made no mentlon of the vnctlm s phone
records Maldonado No. 1504 MDA 2016 at 9 11 Th|s Court relied upon
Hoover’s and Sell’s testlmony, as well as the stlpulatlon that the VlCtlm died
of mixed tOX|C|ty Id. (c1t|ng N.T. 8/3/2016 at 18 25, 68, 89-95, 105, 108).
'Thus even W|thout the victim’s telephone records, the evidence was sufﬂaent
for the jury to find Appellant gunlty, and, therefore, Appellant cannot show
that there was a reasonable p_robal:iil.it)—/-'olc 'a. dil"l’erentouteome and, hence,
cannot demonstrate prejudice. Medina, 209 A.3d at 1000. Once again,
without this one prong of the ineffectiveness test, the entire claim fails.

Finally, Appellant maintains that trial counsel had a conflict of interest,

because counsel had “cross-examined Appellant in a previous case where

- 20 -
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Appel'lant was a Co'mmenwealth Witrre'és'."’ 'Appella'nt’s_' Briet at 12. “Because
thls case involves succe;ési'-\:/"e:ahd not dual represe'ntation ‘appella‘nt must
demonstrate he was preJudlced by any potentlal confllct of mterest "
Commonwealth V. Cousar 154 A.3d 287, 310-11 (Pa 2017) “Appellant
avers that [t]rial [c]ounsel mlght have represented hlm more effectlvely ‘had
" he not aIready had the opportU'nity to form an opinion about Appella_nt wheén
he questioned him as a witness in a separate trial.” Appellant’s Brief at 14.
HeWever, Appellant fails to. e'xp'l"ain' how trial eeunsel could have represented
him more ef‘fec_t_ively, and all of the.claim'sﬂo'f ’ineffec‘tivenes,s that -we reviewed
above were meritless. Wé therefere find that Ap"pellant has failed to
demo_nstrate that he wae 'pr:erdi'ced by 'ar_\y potehtial conflict of interest,t and
this final issue merits no relief. | |
For the reasons giver:i‘ aboVe we conclude that Appellant's issues raised .

on appeal are Walved or merltless Havmg dlscerned no error of law, we affirm
he order below. See Medma 209 A 3d at 996 |

Order affi rmed

‘.1udge Murray joins the l\"emorandum |

' Judge Olson Concurs ln the Result
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Judgment Entered.

;o
Joseph D. Seletyn, Esa
Prothonotary

Date: 06/23/2020
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PER CURIAM
AND NOW, this 2nd day of December, 2020, the Petition for Allowance of Appeal
 is DENIED.
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