IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327
January 13, 2021

CASE NO.: 2D20-3580
L.T. No.: CRC 10-09375 CFANO

WILLIE SAFFORD V. STATE OF FLORIDA
Appellant / Petitioner(s), - Appellee / Respondent(s).
BY ORDER OF THE COURT:

_ The "motion for a rehearing" is treated as a petition filed under Florida Rule of
Appellate Procedure 9.141(d) and is dismissed. See Fla. R. App. P. 9.141(d)(5) ("In no
case shall a petition alleging ineffective assistance of appellate counsel on direct review
be filed more than 4 years after the judgment and sentence become final on direct
review.").

BLACK, SLEET, and ROTHSTEIN—YOUAKIM, JJ., Concur.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

ATTORNEY GENERAL, TAMPA WILLIE SAFFORD
KEN BURKE, CLERK
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STATE OF FLORIDA,

Y Ex/v/énl@'
NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

WILLIE SAFFORD, JR.,
Appellant,

V. Case No. 2D1 1-2625

Appellee.

Opinion filed February 24, 2012.

Appeal from the Circuit Court for Pinellas
County; J. Thomas McGrady, Judge.

James Marion Moorman, Public Defender,
and Jack W. Shaw, Jr., Special Assistant
Public Defender, Bartow, for Appellant.

Pamela Jo Bondi, Attorney General, . omCEAm:EIVED
Tallahassee, and Joseph H. Lee, Assistant o NEY GuNg,
Attorney General, Tampa, for Appellee. EB 47

| | Ry, D2
PER CURIAM. | | - o TAMpy p, PALS

Affirmed.

SILBERMAN, C.J., CASANUEVA and DAVIS, JJ., Concur.
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MR. MITCHELL: They are all standard
instructions?

THE COURT: Right.

MR. MITCHELL: Then no objection.

MR. KOSE{NAS: I mean, other than what we
discussed eafliervand agfeed upon.

- MR. MITCHELL: Other than the three crimes of
battery, yeah, and the weighing the evidence,
everything else is standard, right?

MR. KOSKINAS: Uh-huh.

MR. MITCHELL: Okay.

THE COURT: Okay. So Mr. Safford is now
present in the courtroom after our lunch break.
Ckay. So let's readdress the self-defense
instruction that the Defense is requesting.

MS. BRADFORD: Yes, your Honor. I'm providing
the State and the Court with a copy of the case
that I felt might help the most. It's Polly v.
State, and the cite for thét is 423 So.2d 562. The
pertinent part -- and I didn't have a chance to
highlight it.

THE COURT: You donft have to highlight it for
me. | |

MS. BRADFORD: I mean my copy. It'é on page 3

of the case, page 4 of the printout. The first
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colum on the left, the court says, "It is
axiomatic that the defendant is entitled to a jury
instruction on the theory of his defense if there
is evidence on the record to suppoft it.”

And then they go on further to say, "A
defendant is entitled to his requested self-defense
instruction regardless of how weak or improbable
his testimony may have been with respect to the
circumstances leading up to the battery."

~ And this case is factually distinctive. I
couldn't find a case that's factually on point, but
I did find a number of cases that did cite
that same -- you know, the same theory that, you
know, they are entitled to their defense, and no
matter how weak or improbable it may be, they are
entitled to the self-defense instruction.

MR; KOSKINAS: What's the name on that case?

MS. BRADFORD: I just gave it to you.

MR. KOSKINAS: You gave me two. I'm trying to
figure out which one yoﬁ're talking about. -

MS. BRADFORD: Polly.

THE COURT: Okay. Mr. Koskinas, did you want
to respond?

MR. KOSKINAS: Well, I mean, Judge, I think

the state of the law is as we all thought it was.

- COURT REPORTING DEPARTMENT - SIXTH JUDICIAIL CIRCUIT
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This case -- if I take a look at the facts of this

~case, it's a case in which they found to be weak

-and flimsy, but it's one, nonetheless, where the

defendant was struck -- was swung at and struck by
a person named L-A-Z-E-N-B-Y. " So what I'm reading
is the second paragraph on page 3 of 5 in the
fight—hand column.

THE COURT: I'm reading that, too.

MR. KOSKINAS: Polly testified that the
incident occurred on his birthday. Another inmate
gave Polly two pieces of cake in a bowl as he
Wélked through the line. Lazenby came back and
told him to put the cake back. Holly stated that
when he protested, Lazenby swung at him and struck
him. The two men then locked up.

Well, I would agrée‘under those cifcumstances
that you're certainly entitled to defend yourself.
That was, apparently, an unprovoked attack upon the
defendant in this case and he was entitled to the
self-defense instruction based on that.

That's certainly not the facts of what we've
got here, not even close. So, Judge, I think the
Court knows my position. I don't believe there is

any evidence to suggest that the Defendant is

_entitled to a self-defense instruction based on the

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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evidence even that the defendant put forth before
the jury. So, respectfully, I disagree that it's
appropriate to give.

And the only other point that I would make,
Judge, and we talked about a lot about the
statements the defendant made and the victim made
just before the transaction. But if you take it in
the pure essence, the victim said, What are you
going to do about it, according to the defendant
and the defendant only, but what are you going to
do about it, or something to that effect. That is
certainly not a statement that implies impending
force used upon the defendant. That's a statement

that implies that the victim is now putting it on

‘the defendant, What are you gonna do about it? Are

you gonna try to hit me or are you gonna walk away?
What are you going to do about it? Not a statement
as though, Okay, well, I'm going to somehow assert
force against you. So I just don't think it rises
to the level of self-defense.

THE COURT: All right. Well, I believe I
understand the law and that it is that a defendant
would be entitled to a self-defense instruction no
matter how weak or improbable his testimony may

have been about the circumstances leading up to the

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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battery, and that's in the defense's case that
they've cited, and that any evidence, any evidence
whatsoever to support a self-defense instruction
requires that the court give the defense the
self-defense instruction. And I absolutely would
give it and recognize that the defendant is
entitled to have it if there is evidence, any
evidence, no matter how scant, no matter how
flimsy, no matter how weak, improbable or
unbelievable it may be, the defense would be
entitled to it.

" But here in this case, and there are some
further facts to talk about that I didn't address
before, but now that we're back from our lunch
break. I need to elaborate on some of the rest of
the evidence because I'm not going to give it in
this case and don't believe that the evidence
supports it or that there is any evidence to
support it.

Additionally, prior to the defendant taking
the stand, we had some eyewitnesses to the event
testify that were called by the State. There was
testimony from another boarding house member,
Jerry Gay, who was an eyewitness who testified that

the victim did not in any way provoke or instigate

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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the éttack by the Defendant towards the victim,‘
that the victim had done nothing.

And that was also the testimony of another
boarding house member and eyewitness, Robert
Scharn, who said that the Qictim had done nothing,
and there was no provocation on his part. It was
purely an attack that was unprovoked by the
defendant towards the victim. That was also the
victim's testimony. And those were the three
witnésses called by the State who were actually
present for the event.

And so there is no testimony that would
demonstrate that there was any need for
self-defense, that the victim had done anything to

the Defendant or had provoked the defendant in any

‘way.

And then in looking further at what the
Defendant testified to, I think it?s important to
also note that what he testified to in the
beginning of his testimony'was that before he even
had any contact with the victim, Rodney Hartmyer,
when he first came into the residence he was -- he
had seen this four-pack of beer. He wanted one.
He didn't have any. And there was this four-pack

there, he didn't know who it belonged to, but he

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT.
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was going to take a beer and that was his goal.
And so what happened was he ended up taking a

beer and having a confrontation with another person

who really wasn't a part of this incident according

to any of the other witness' testimony, but
according to the Defendant's testimony he had this
confrontation with Joe, who_was at the boarding
house. And Rodney, the victim in the case, wasn't
even present for this. But priorkto having this
incident with Rodney, the victim, the Defendant had
a confrontation with Joe over the beer. And during
that.confrontation over the beer, Joe actually
pulled a knife out of his pocket and he opened it.
And he did that when the Defendant took a beer.

And the Defendant's testimony was that when
this Joe actually pulls a knife out of his pocket
and opens it, that thét made him a little bit

upset, that he became angry. But, certainly, there

. was nothing in that that caused him to feel a need

to act in self—defenSe. He didh't do anything to
Joe, the person who actually pulled a knife out of
his pocket and opened it on him, confronting him
about the beer. So he didn't~testify he was in

fear of the person who opened a knife on him. .

thhing_té suggest any fear on his part in this

COURT REPORTTNG DEPARTMENT -/ STXTH JUDICIAL CIRCUIT
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boarding house up to this point in spite of having
this far more confrontational and potentially
violent incident with Joe over the beer where the
victim wasn't even present for that.

And so it's after that confrontation at some
point later that then the victim, Rodney, who ié
not present for any of this thing with Joe, comes
in with Larry and makes the comment "some people
like to talk and some people have big mouths."
That was an exact quote from the Defendant's |
testimony.

And then the Defendant said, "You better go on
about your business and stop fucking with me."

And the Defendant testified Rodney put his
beer on the table and said, "What are you going to
do?"

And then in response to that, the Defendant

- hits Rodney over the back‘of the head with the
barstool,_breaking the barstool over his head.

SoAthat in and of itself is not sufficient.
It is not scant evidence of a need for
self-defense. There is nothing in that. If he had
said -- if the Defendant had testified that Rodney

put his beer down then put his fists up, that's a
different story. If he had said Rodney put his

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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beer down and then stepped to me; which is what he

" said Joe had done. Joe'was'the one who stepped to

him and pulled the knife out on him and opened.it.

But he never even said Rodney stepped to him. He

didn't do anything. He didn't strike him, touch

- him, push him, step to him, put his fists up, raise

- his hands, do anything other than put his beer on

the table and make the statement, "What are you

gonna do?"

And he also defended -- didn't'testify at any

point that he felt threatened by the victim, that
he felt a need to defend himself, that he
perceived, based on those actions of putting the
beer down on the table and the statement "what are
you gonna do," that that meant that was going to be

an attack where he would need to defend himself.

There was nothing more that the Defendant tesﬁified B

was going on other than -- other than what I'ﬁe
just found.

So based on that -- that's not even scant.
That's just not sufficient to say that someone put
a beer down and says "what are you gonna do," that
justifies something attacking that person; So I
have tried to look at this in a way where it could

be construed in favor of the Defense to give them

COURT REPORTING DEPARTMENT - SIXTH'JUDICIAL CIRCUIT
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that instruction, which could only be that theré
was a conception on his part because it's réal or
perceived threat, that there could have been some
perceived threat in the actions of the victim. But
there was nothing that he testified to. Aand to
have that perception would require testimony by him
that he did perceive it that way. And then you
don't even have to say that it had to have been a
real or accurate perception. Theré's just got to
be some evidence that he actually did perceive it
in a way, even if he incorrectly perceived it.

But there is nothing for the Court to find
based on the evidence here that the victim had done
anything that would support a self-defense

instruction or that there is any evidence to

-support a self-defense instruction, even though it

only takes, as we all agree on, which is next to
nothing. -But nothing is what this is. There is
just nothing.

So the request is denied. TI'll file that case
in the court file. And so what that means, then,

is we have our.jury instructions all set because

| nothing is being added to them at this point.

The verdict form has been completed, and I'll

invite you guys up to look at it. It's got

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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disability or permanent disfigurement.
‘Okay. Any objectidn'from the Defense?
MR..MITCHELL} I'm sorry. Are we going over
the felony battery?
- MS. BRADFORD: No objection. .
THE COURT: Okay. All right. So that's 8.5,

- felony battery. vou can‘add that to the packet and

then add it to the list of the lessers.

Okay. Is the Defense asking for anythlng
else? Any other 1nstructlons°

‘MR. MITCHELL: Judge, I think at thlS point we
could ask for a self- defense instruction.

MR. KOSKINAS: I don't see how, Judge. I

‘think there has to be even a scintilla of.ggﬁdence -

‘that it was in self-defense. There is not, even

from the Defendant's own statement. I don't feel
it's apprqpriate in any way.

% T

THE COURT: What's your argumeng %‘?;
Mr. Mitchell, that there was any ev1dence of
self- defense°

MR. MITCHELL That my cllent testified that

Mr. Hartmyer stopped and said somethlng to him and

_then essentlally bowed up to him saylng, What are

you gonna do? What are you gomna do? And that's

when the incident occurred.

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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MR. KOSKINAS: Judge, I don't mean to
interrupt, I apologize. That's not what I believe
the testimony to be. I think he did make some
statements after that after he struck him and they
were later outside, but that was the Defendant's
statements, no other evidence. .Aside from that,'I
don't think that was his statement. I think his
statement was that the victim made a statement,
something to the effect of some people have a big
mouth,‘and that's what prompted the Defendant to
say you better go about your business and stop
effing with me, and thén the incident happened.
The defendant acknowledged that's when he picked up
the barstool and struck the victim with it;

MR. MITCHELL: Well, not to interrupt yoﬁ, but
at that point -- the State left out one of the
statements was when Mr. Safford said you better go
on about your business, then Mr. Hartmyer said,
What are you gonna do about it?

THE COURT: And then the incidenﬁvhappened.
My notes are on direct the Defendant said the
victim -- Rodney and Larry came into the kitchen
and_didn't say anything and then -- and this is-
after he had used Rodney -- the victim's phone and

had given it back to him.

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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And then that Rodney said to him, Some people
like to talk and some people have big mouths.

And in response to that the Defendant said,
You better go on about your business and stop
fucking with me.

And at that point Rodney put his beer down on
the table and said, What are you gonna do?

And then the ihcident happened. That was the
defendant's testimony. And when he was asked to
elaborate about what he meant by "and then the
incident happened, " what he testified on cfoss
was -- he repeated again that Rodney came walking
through and said some people like to taik and some
people like big mouths. He said you better go on
about your business and étqp fucking with me. and
on cross he said he picked up the barstool, hit
Rodney on the head with it, that‘Rodney had never
pushed him;.toﬁched him, punched him, done anything
to him;: And when he hit'him in the head with the
stool.that he fell like he was unconscious to the
ground, that he never punched him in the face, that
he appeared to be unconscious and that was the end
of it. | |

That the vicﬁim didn't chase him, that he got
up and said, Why did you hit me from the blind

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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side? Why did you hit me from the blind side? And
made some statements about he was going to come
into his room or come when he wasn't expecting it
from his blind side.

And then outside after all of this, at some
point the victim had a baseball bat. The défendant
had a cart and was saying, Come on and hit me with
that. The defendant picked up a log. They ended
up ultimately pﬁtting all of-those items down and
the Defendant left. _

So the mostAevidence is the Defendant's direct
testimony where he says he put the beer down.
Rodney put the beer dgwn on the table after the
Defendant said to Rodney, Stop fucking with me.

And then the‘victim puts the beer down on the table
and says, What are you gonna do? |

At that point the incident happéned, meaning
he hits him with the barstool.

MR. KOSKINAS: And, Judge, it's the State's
position that that doesn't rise to the -- that
doesn't prompt a self-defense instruction. That
doesn't rise to the level of -- he's in his own
home. He has no duty to retreat. He's allowed to
stay there. There is no indication or testimony of

aggression, physical or otherwise, on the part of

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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the victim in this case. So even at that point are
the Defendant's best words. Sd in the State's view
this does not rise to the level of a self-defense
instruction.

._ MR. MITCHELL: Our position would be he put
his beer down, said what are you going to do about
it in pfeparation to fight, and thét's when the
incident happened. So we're saying he was acting
aggressive at that point in time towards our
client. |

THE COURT: But there is no evidence he was
putting his beer down preparing to fight.

MR. MITCHELL: Why else would he be putting it
down?

THE COURT: To talk to him.

MR. MITCHELL: I suppose you could look at it
that way, Judge.

THE COURT: Well, it's about evidence. It's
not speculation. That he put his beer down and --
you know, I might just give it, but it would be
different if -- the Defendant didn't say, It
appeared to me when he put his beer down that he
wanted to fight with me and I needed to aefeﬁd

myself by picking up a barstool. Because it's

about appearances, too, in the use of self-defense.

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT



387

The Defendant testified he put his beer down and
said, What are you going to do?

MR. MITCHELL: Well, Judge, I think the
standard is some evidence.

THE COURT: Right. And I'm saying this is
what his testimony was. So -- and it's whether you
can even construe that as some evidence that
someone puts their beer down -- the defendant says,
You better stop fucking with me. All the victim

said was, Some people like to talk and some people

have big mouths.

MR. MITCHELL: Well, Judgé, when my client
said you better stop fucking with me, that already
shows that he was being defensive. He felt like
the other guy was confronting him in some way.

THE COURT: It shows the defendant is
responding to the comment and --

MR. MITCHELL: In a defensive way. Leave me
alone. Go away. Leave me alone. "He's alféady
being attacked by this alleged victim.

MR. KOSKINAS: Well, he didn't say leave me
alone, go away.

THE COURT: He didn't say that

MR. MITCHELL: That's what it means. Those

aren't necessarily the exact words, but that's the

COURT REPORTING DEPARTMENT - SIXTH JUDICIALs CIRCUIT
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meaning in a more colorful way.

MR. KOSKINAS: Yeah, if we change all the
statements, then I'm sure it would fit.

But the point is this, Judge, there is no
evidence whatsoever even from the Defendant's own
best version of events that the victim took any
step towards him, took any display of physical
aggression towards him. I mean, self-defense
really is prompted by a physical aggression or a
verbal threat. There is no threats here and there
is certainly no physical displays of aggression
from the victim to the Defendant. So I don't think
it's appropriate.

- THE COURT: And it's real or perceived, you
know. You know, at best this has'to be perceived
by the Defendant because there is no real anything
that the victim has done based upon the Defendant's
testimony. He hasn't stepped to him. He testified
to that. It was the other guy's step to him. The

victim never stepped to him. He didn't physically

- do anything to him that would prompt self-defense.

The only thing that the defense could argue was
that the defendant had some perception of a need
for self-defense.

MR. MITCHELL: Judge, our position would be

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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that when he said, What are you going to do about
it, that at that point in time my client -- you
could reasonably argue that at that point in time
he was in anticipation of imminent harm by the
victim when he says, What are you going to do about
it? I'm sure he didn't say it Very nicely.

THE COURT: Well, the Defendant said how he
said it. BHe said; What are you gonna do? That's
whaﬁ the Defendant's testimony --

MR. MITCHELL: I think it's reversible error,
JUdge,{if you don't give the instruction.

THE COURT: Well, there's got to be some
‘evidence. And, you know, I know that law says any
scintilla of evidence, but I'm looking for a
scintilla and -- to construe in the defenée's_
favor. I don't think_if somebody puts their beer

‘down and says, What are you gonna do, and they do
nothing else, they say nothing else.

MR. MITCHELL: Well, that's for the jury to

. decide.

THE COURT: No, it's not. It's for me to
decide in whether to give the instruction. We're
at the point -- I'm trying to make a ruling based
on the evidence that's been presented of whether

there is a scintilla of evidence to support an

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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instruction‘for self-defense, and I'm saying the
testimony was the victim puts his beer down on the
table and says, What are you gonna do? He doesn't
take a step towards the Defendant. He doesn't say
anything else. He doesn't touch him, strike him,
<hothing. He puts the beer down and says, What are
you going to do, and that's it. And then the
defendant picks up a barstool aﬁd smashes it over
the back of his head. ,That's what the evidence
was. And based on that evidence, the Defense wants
a self-defense instruction.

And, you know, there was nothing in the
Defendant's testimony that said he thought he
needed to use self-defense, that said he thought
that the victim was gonna do anything to him, that
he ever perceived that the victim was going to do

~anything to him, or that he needed to defend
himself or that he needed to prevent an attack. He
never said that. He just said he reéponded by
picking up the barstool -- by making the incident
happen. Meaning he picked up the barstool and
smashed him ovér the head with it in response to
someone setting the beer down on the table and
saying, What are you going to do?

MR. MITCHELL: Well, Judge, I would just arque

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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that taking into context the situation in a rooming
house that's filled with people with criminal
records, lots of them had been drinking, when that
kind of interaétion takes place -- I don't mean to
insult the Court, but I think it's a naive view of
the facts when someone says -- put down their beer
and says, What are you gonna do about it?

THE COURT: I don't think I'm being naive,

Mr. Mitchell. I'm trying to apply the law to the
facts, and it's really not a naivete issue. If you
have some case law that talks about what types of
scintilla are involved that would be sufficient for
a self—defensé, that would be helpful. Why don't
you find a case over the lunch break, Mr. Mitchell,
that supports it in a situation where the evidence
is scant at best. See if you can find a case like
this that supports giving the self-defense
instruction. You're the one who wants it.

So I'll think about it over the lunch break,
but I think the Defense should with finding
something to support their argument. Sd we'll be
in recess now until 1:15.

MR. KOSKINAS: dJudge, just very quickly if you
want to go through the rest, I can probably try to

make the changes over the lunch hour.

COURT REPORTING DEPARTMENT - SIXTH JUDICIAL CIRCUIT
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| PRELIMINARY STATE'MENT.,-, |
'In thlS brtef the mdlvrduals mvolved wnll generally be referred to by name €
.AppellantkWﬂlre Safford Jr Defendant below wxll be referred to as “Mr Safford” ‘ 4' ‘.
‘ and Appellee State of Flortda, Respondent below W1ll be referred to-ds “the State”

: References to- the w1tnesses wrll be by thelr last name,. References to. the Record om

Appeal wrll be by the symbol “R ? followed by the Record page mvolved ReferenCes T

l._. .

'-l

B to. the trtal transcrlpt separately numbered begmnmg in Volume 2 of the Record on

L

'Appeal wrll be by the symbol “Ty followed by the transcrlpt page mvolved "

All emphas1s herem xs supplled unless otherw1se 1nd1cated

- S’.I."A'TI.LEMENT'OF»-""I"HEICASE' AND FACTS

This is:an appeal froma conv1ct10n s of one count of aggravated battery and the |
resulting sentence after 1mpos1tlon of: Vlolent Career: Cnmmal and. Prison Release
, Reoffender sanctlons to 30 years in prlson (lncludmg a mandatory minimum sentence '
of 15 years as'a- prrson release.reoffender); with credit for 378 days ser,ved-,: and the -
imposition of various costs and fines. (R:172 et seq., T:495-502).

On the day in question, Mr. Safford returned to the boarding house in which he
resided. w1thMr Hartmyer, Mr. Gay, Mr. Scharn, and several other individuals.

(T:204). Several different versions of what followed thereafter were presented in the



e @
testimony. It is undisputed, howevef, that at some péint Mr. Safford struck Mr.
Hartmyer over the head with a barstool, causing some injury.

Mr. Hartmyer testiﬁed that about 5 people were sitting in the living room of the
boarding house, and that Mr. Safford was there, cussing and talking -aboﬁt beating
everyone up because no one would give him a beer. (T:205, 223, 237). Mr. Hartmyer
testified that he told Mr. S?ff(,)fd to calm down7 and that he would give Mr. Saffox_‘d a

beer when hé got back from the bathroom. (T:206, 212, 222). As he was walking away; B
| Mr. Hanﬁyér testified, Mr. Safford hit him over the head with the barstool that was in
the room. (T:211, 212-213, 2‘39). Mr. Hartmyer testified that he thén turned around, |
and Mr. Safford hit him in the face with his fist, telling him “That’ll teach ya to dig |
into my business again” or “That’ll teach you to get your nose in there”. (T:2 12-213,
225). He also testified to a slightly different version of the event, in which he said he
fell to the gfound after being hit with the barstool, then turned around and was punched |
in the face. (T:216).

‘Mr. Hartmyer testified that hevlthen got up, looked at Mr. Safford, and told him
“Okay, I got something for you”, and that Mr. Safford then left the room because he
didn’t know what Mr. Hartmyer was going to do. (T:228, 241). Mr. Hartmyer then
went to his room and got an aluminum baseball bat and headed after Mr. Safford, but
the other boardef‘s stopped him. (T:226. 228,2421-242). Mr. Safford left, and did not

return to the 'boarding‘housé. (T:229, 233, 234, 369). Someone called the police.

6



(T:230,231, 248). Officer Hansell. teétiﬁed as to the apprehension of Mr. Safford some -
8 days after the incident. (T:320-324, 370).
Photos of the barstool were introduced at trial, showing one of its legs broken

off. (§X:4; T:211). The leg had not been broken prior' to this incident. (T:212). |

Mr. Gay "testiﬁed to much of the same sequence of events but with a few

differences. He testified that before hlttmg Mr. Hartmyer with the barstool Mr. Saffordl -

sald to hrm “Cracker I ain’t saymg nothlng to you’”, and that as Mr. Hartmyer was ;-
going down from the barstool impact, Mr, Safford hit him with an uppercut. (T:2855.
Mr. Gay did not see Mr. Hartmyer 'gc to his room and get a'ba‘seball bat.or' chase Mr.
Safford. (T:288, 293-294). Mr. Gay has 9 pricr' felony convictions, as Well as a
conviction for petittheft. (T:291-2§2)». S

Mr. Scharn’s testimony also differe’d in sorne vregards f'rom- the other State
witnesses. Mr. Scharn testified that Mr Safford did not say anything to Mr Hartmyer
before hlttmg him with the barstool (T: 302) He testified that Mr. Hartmyer fell to his
hands and knees and that Mr. Saffcrd got. Qn top of Mr. Hartmyer’s' back and began
punching him on the side of his face and that Mr. Safford hit him several times with his
fists. (T:302). Mr. Scharn also testified that the barstool in question Was about 5 years
old. (T:314).

Mr. Saffcrd, who has 13 nrior felony ccnvictions and a conviction for,netit theft,

testified that when he came home to the boarding house that day, he noticed a full pack
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o:f beer in the doorway. (T:339). He asked whose béer it was, and no one responded
except Joe Simon (who did not testify at the trial), who said they weren’t his. (T:340).
Mr. Safford took one of the beers, and Joe stépped up.to him and told him to give it
back, which resulted in a little argument betwéen them, during which Joe pulled a

pocket knife on Mr. Safford. (T:340, 355-356, 358).

Some minutes later, Mr. Safford testified, Mr. Hartmyer and Mr Scharn came in 'A |

through the back door, and Mr. Hartmyer said that Mr. Safford had a big mouth.. L

(T:344). Mr. Safford responded by asking who Mr. Hartmyer was talking about, and |
that Mr. Hartmyer should go about his business and “stop fucking with me”. (T:344).
Mr. Safford testiﬁed that Mr. Hartmyer then put down his beer and asked Mr. Safford
“What are you going to do?”. (T:345). Mr. Safford testified that he thought that Mr. |
Hartmyer was trying to provoke him. (T:344-345). The same exchange of words was
then repeated, and at that poin-t Mr. Safford hit him with the barstool. (T:345). Mr.
Safford testified that he did not get on Mr. Hartmyer’s back or punch him i;’l the face.
(T5345). Mr. Safford testified that Mr. Hartmyer got up and threatened to hit Mr.
Safford from the blind side some day, after which Mr. Hartmyer left the room and then
came back with a baseball bat, ready to swing. (T 346, 347). At this point, Mr. Safford
testlﬁed he left the room. (T:347).

Law enforcement was called to the scene. (T:218). An ambulance was also

called to the scene. (T:242, 245, 246). Mr. Hartmyer refused treatment .(T:242, 245).
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Instead, he went back inside to have another beer. (T:242). At the time, he testified, he
didn’t think it was a serious incident. (T:247). .

The next day, he did go to the hospital. (T:242, 245). Dr. Girgis testified that
Mr. Hartmyer.had a tender portion of his scalp and tenderness throughout both nostrils.
(T:258). There was no midline shift, mass affect or acute intracranial hemorrhage or
depressed skull fracture. (T:262-263). Mr. Hartmyer’s skull wasn’t broken and ho
interior damage was seen; the only damage was betwée'n the skull aﬁd the skin.
(T:263).

A CT scan showed comminuted nasal bone fractures, and there was some soft

tissue swelling, but Mr. Hartmyer was able to breathe through his nose. (T:258. 264,

265). From the photos, it appeared to Dr. Girgis to be an old fracture of the nose.

(T:267, 269). Dr. Girgis testified that it is possible for this to heal back to the way it
had been, or that there might be callus formation and shbuld be some residual
calcification. (T:260, 261). Other than the nose and a contusion to the Back of the head,
she did not note any injuries on Mr. Hartmyer. (T:262). Mr. Hartmyer was seen and
releaéed. (T:263). He was instructed to follqw up with his primary care physician for
the head injury, but did not seek any further medical attention for his injuries
thereafter. (T_:2'64. 268). His injuries essentially consisted of a broken nose and a lump

on his head. (T:259. 262, 263).
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Officer Laliberte, who responded to the scene and interviewed the Witnesses,
described Mr. Hartmyer’s injuries as a bloody nose arid a large lump on the head.
(T:'l 66). Mr. Hartmyer testified that his nose was now crooked from be:ing broken, and
that there was some swelling after the incident. (T:218, 219).

At the conclusion of the State’s case, and again at the close of all of the
evidence, the defense moved for a judgment of acquittal, arguing that the State had
failed to adduce any evidence that the barstool was used in a manner sufficient to come
w1thm ‘;hé- ;;atutory definition of “deadly weapon” and that there was no evidence that
Mr. Hartmyer had sufferéd greaf bodily harm, permanent disability, or permanent
disfigurement or that Mr. Safford had intended to cause great bodily harm, permanent
disability, or permanent disfigurement. (T:326 et seq., 372). The motion was denied in
both instances. (T:334, 372).

During the jury charge conference, the defense requested that the standard jury
instruction on self-defense be given. (T:382). Although recogni_zing the appropriate
legal standard as to when a defense proposed jury'instruction should be given, the
lower tribunal determined that there was no evidence to support a theory of self-
defense and declined to give the instruction. (T:411, 416).

The defense also requested that the lower tribunal instruct the jury, in connection

with the definition of “deadly weapon”, that a fist is not a deadly weapon. (T:374).

10
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The lower tribunal decided that the sfandard instruction was sufficient, and declined
that request as well. (T:376). |

The jury found Mr. Safford guilty as charged of aggravated battery. (R:48;
T:472). The lowerv tribunal then, in proceedings subsequent to the verdict, found that
Mr. Safford qualified as a violent career criminal, a prison release reoffender, a
habitual felony offender, a habitual violent felony offender, and a three time violent
felony offender. (T:495-497). The lower'tribu,nal sentenced Mr. Safford to a mandatory
minimum 30 years in prison as a violent career criminal, including within that sentence -
a 15 year mandatory minimum sentence as a prison reléase reoffender, with credit for
time served, and imposed various costs and fines. (R:172 et seq.; T:500-501).

"I‘hislappeal timely followed. (R: 178); |

SUMMARY OF ARGUMENT

The Alower tribunal erred in denying the motion for judgment of acquittal of
aggravated battery. The barstool that was used in this case was not used in a manner
likely to cause great bodily harm, permanent disability, or permanerit disfigurement,
and in fact did not cause great bodily harm, permanent disability, or permanent
disfigurement. Mr. Hartmyer sustairied a lump' and/or bruise to his skull and a broken
nose, taking the evidénce in the light most favorable to the State. Those injuries simply

do not rise to the statutory standard of harm. The conviction should be reversed and the

11



cause remanded with directions to vacate the conviction and render a new conviction

for simple battery, with the sentence to be reduced accordingly. _.

The lower tribunal further erred in denying the requeSted standard instruction for’ ,. S |

self-defense. The evidence supporting that defense is that, after one of the other

boarders had pulled a knife on Mr. Safford, Mr. Hartmyer called Mr. Safford a big |

mouth, Mr. Safford responded by telling Mr. Hartmyer to get out of his businesé,'r;md | o L

Mr. Hartmyer then put down his beer and asked Mr. Safford what he was going to &o | _ i

about it. Given the factual context, it is not unreasonable for Mr. Safford to have
perceived a threat and have acted in self-defense. Tﬁe‘ conviction should be reversed
and the cause remanded for a new trial.

The lower tribunal abused its discretion in denying the defense request that the
deﬂnition of “deadly weapon” in the standard instruction be augmented by -advising the
jury thata .ﬁst is not a deadly weapon. The law is that a fist is generally not a deadly
weapon, and there was no evidence that Mr. Safford had any martial arts training or the
like. The jury should have been instructed on thi;s, pbint to avoid the possibility of
confusion. The conviction should be reversed and the cause remanded for a new trial.

| The decision below should be reversed, and the cause remanded for a new trial.
Alternatively, the conviction should be reversed and the case with directions to vacate
the conviction of aggravated battery and enter a cbnviction of battery, with sentencing

commensurate with that conviction.

12



ARGUMENT

L THE. LOWER TRIBUNAL ERRED IN DENYING THE ..
MOTION FOR JUDGMENT OF ACQUITTAL AS TO
AGGRAVATED BATTERY.

The standard of review applicable to this issue is de novo as to issues of law,
with the evidence to be viewed in the light most favorable to the State. See State v

Surin, 920 So. 2d 1162 (Fla. 2006); Jones v State, 790 So. 2d 1194 (Fla. 1% DCA

2001). If a rational trier of fact could find that the elements of the crime have been .

~ established beyond reasonable ‘doubt, sufficient evidence exists to sustain the

conviction. See E.A.B. v State, 851 So. 2d 308 (Fla. 2" DCA 2003). -

The standard of review as to the sufficiency of the evidence is whether there was

Competent, substantial evidence from which a jury could conclude that every-

reasonable hypothesis except that of guilt could be excluded. See Kirkland v State, 684

So. 2d 732 (Fla. 1996); State v Law, 559 So. 2d 187 (Fla. 1989); Porter v State, 752

So.2d 673 (Fla. 2" DCA 2000). In applying that test, the defense’s version of the facts

must be accepted if the circumstances do not show it to be false. See Porter v State,

752 So. 2d 673 (Fla. 2" DCA 2000); Fowler v State, 492 So. 2d 1344 (Fla. 1'-St DCA -

1986), rev. den., 503 So. 2d 328 (Fla. 1987).

The Fourteenth Amendment’s Due Process Clause protects the accused against
conviction except upon proof beyond a reasonable doubt of every fact necessary to

 constitute the crime with which he is charged See Barnes v United States» 412 U.S.

837 93 S.Ct. 2357, 37 L.Ed.2d 380 (1973); Turner v United States 396 U.s. 398 90.

13

- - -

. W



S.Ct. 642, 24 L.Ed.2d 610 (1970); Burttram v State, 780 So. 2d 224 (Fla. 2" DCA
2001), rev. den., 792 So.2d 1215 (Fla. 2001). If a fact essential to a conviction is not
legally established to a moral Ce_rtainty, the evidence is inconclusive and cannot be said

to be sufficient in law to satisfy the mind and conscience of the jury. See F rank v State,

121 Fla. 53, 163 So, 223 (1935).

harm. The issue is whether it was, in this instance, used in such a way as to be likely to

Cause great bodily harm, permanent disability, or permanent disfigurement,

A deadly weapon is an jtem which, when used in the ordinary manner

14
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- contemplated by its design, will or is hkely to cause death or great bodily harm or any
instrument hkely to cause great bodily harm because of the way it is used durmg a
. crime. See D.B.B. v State, 997 So. 2d 484, 485 (Fla. 2" DCA 2008) (thrown blcycle is

notadeadly weapon); J.W. v. State, 807 So.2d 148, 149 (Fla. 2" DCA 2002) (cigarette

lighter shaped like a gun not a deadly weapon); D.C. v State, 567 So. 2d 998, 999 (Fla.

15!

DCA 1990) (spray canister held not to be a deadly weapon). The term “deadly

weapon” must be stnctly construed See Daws \4 State 565 So. 2d 826 (Fla. 5" DCA

1990).

“Whether a weapon is deadly is a questlon of fact to be determined under all the

circumstances, taking into consideration the Wweapon and its capability for use.” E.J. EJ.v.
State, 554 So. 2d 578, 579 (Fla. 3 DCA 1989). More precisely, whether an itemisa
deadly weapon is a factual question to be determined under the circumstances, taking

into consideration its size, shape, material, and the manrier jn which it was used or was

capable of being used. See D.B.B. v State, 997 So. 24 484, 485 (Fla. 2" DCA 2008)

(thrown bicycle held not to be a deadly Wweapon); Simmons v. State, 780 So.2d 263,

- 265 (Fla. 4" DCA 2001). (kitchen knife held not to be a deadly weapon under

circumstances of case); CAC. v State' 771 So. 2d 1261, 1262 (Fla. 2" DCA 2000)

(victim stabbed in back two or three times with a fork, but did not require medxcal

attention; held that fork Wwas not a deadly weapon); D.C. v State 567 So. 2d 998, 999

(Fla. 1" DCA 1990) (spray canister held not to be a deadly weapon), Rogan v State,-

15

n A T
5 “&r-zc:...,-..‘,...kf:h—-—-w-




203 So. 2d 24 (Fla. 3" DCA 1967) (heavy flower pot one foot in diameter and filled

with dirt, thrown through window, held not to be a deadly weapon).

alternative of great bodily harm. The issue of whether injuries constitute great bodily

harm is a question of fact. See Owens v. State, 289 So0.2d 472 (Fla. 2" DcA i974).

The State, however, must prove more than that the victim suffered some harm. See

Williams v, State, 651 S0.2d 1242 (Fla, 2™ DCA 1995). This Court has observed that

great bodily harm « ‘means great ag distinguished from slight, trivial, minor, or

moderate harm, and as such does not include mere bruises as are likely to be inflicted

in a simple assault and battery.’ ” Owens v State, 289 So.2d 472,474 (Fla. 2" DCA

- 1974). See also, C.A.C. v State, 771 S0, 2d 1261, 1262 (Fla. 2" DCA 2000),

Thus, inD.C. v State, 567 So. 2d 998 (Fla. 1¥ DCA 1990), the court held that
coughing Which required the victim to seek medical attention was not the requisite

great bodi_ly harm, Again in Nguyen v State, 858 So. 2d 1259 (Fla. 1 DCA 2003), the

Same result was reached, the court holding that great bodily harm was not shown where
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the victim was hurt by a stun gun, but did not require medical attention as a result. In

Williams v State, 651 So. 2d 1242 (Fla. 2" DCA 1995), this Court held that the

required great bodily harm was not shown when the hot coffee thrown on the victim

caused pain and blisters, but did not require any medical treatment.

In the present case, Mr. Hartmyer suffered a lump on the head and a broken nose

(although the doctor testified that the nose injury appeared to be an old injury, we will

. assume arguendo that it was sustained in this incident). He refused medical assistance. .

at the scene, and instead went back into the house when law enforcement left to have
another beer. Mr. Hartmyer himself testified that he didn’t think it was serious at that
point. The following day, he did go to the hospital, but was examined and released
without any treatment. Déspite instructions from the doctors at the hospital to follow
up with his primary care physician, Mr. Hartmyer never sought any fur.thgr medical
attention for these injuries. At most, his injuries were mild to modérate, not the great

bodily harm required to sustain a conviction for aggravated battery.

The lower tribunal erred in not granting the motion for judgment of acquittal as

to aggravated baﬁery, and reducing the charge to simple battery. This Court should

reverse and, subject to the disposition of the arguments raised below, remand the case

with directions to vacate the conviction of aggravated battery, enter a new judgment of

conviction for simple battery, and resentence Mr. Safford accordingly.

17
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II. THE LOWER TRIBUNAL ERRED IN REFUSING TO
INSTRUCT THE JURY ON THE THEORY OF SELF-DEFENSE.

The standard of review applicable to this issue is de novo, since it involves a -

pure issue of law. See State v Paul, 934 So. 2d 1167 (Fla. 2006).

*

It is axiomatic that a defendant is entitled to a jury instruction on the theory of e

his defense if there is evidence in the record to support it. See Palmes v. State, 397 So

2d 648, 652 (Fla. 1981), cert. den. 454US 882, 102 S.Ct. 369, 7OLEd 24195 ¢

(1981); Taylor v. State, 410 So.2d 1358, 1359 (Fla. 1* DCA 1982), rev. den., 418 So.

2d 1281 (Fla. 1982). A defendant is entitled to his requested self-defense instruction

regardless of how weak or improbable his testimony may have been with respect to the

circumstances leading up to the battery. See Holley v State, 423 So. 2d 562. 564 (Fla.

1¥ DCA 1982); Taylor v. State, 410 So.2d 1358, 1359 (Fla. 1* DCA 1982), rev. den.,
418 So..2d 1281 (Fla. 1982). .

The lower tribunal recognized these legal principals, but erred in holding that
there was no record evidence to support the claim of self-defense. The conviction

should accordingly be vacated, and the case remanded for a new trial.

The evidence supporting the theory of self defense is that, after one of the other
boarders had pulled a knife on Mr. Safford for taking a beer that wasn’t his, Mr.
Hartmyer called Mr. Safford a big mouth. Mr. Safford responded by telling Mr."

Hartmyer to get out of his business, and Mr. H'artrhyer then put down his beer and

18




asked Mr. Safford what he was going to do about it. Mr. Saf.ford repéated that Mr.
Hartmyer should get out of his business, and Mr. Hartmyer again challenged him by
asking what Mr. Safford was going to do. Given the factual context, it is ﬁot
unreasonable for Mr. Safford to have perceiiled a threat and have acted in self-defense.
Certainly, Mr. Hartmyer’s subsequent action in getting a baseball‘ bat and chasing Mr.
Safford with it evidence that Mr. Hartmyer was not shy to reso& to violence, a
character trait that Mr. Safford would have known from living iq the same boarding
house with him for some‘time.

This evidence was sufficient to meet the standard of “some” evidence in the
record, even if weak or improbable, to support a theory of self-defense. The lower
tribunal erred in refusing to give the requested instruction, and the conviction shéuld

be vacated, and the cause remanded for a new trial.

Ill. THE LOWER TRIBUNAL ABUSED ITS DISCRETION IN
REFUSING TO INSTRUCT THE JURY THAT A FIST WAS
NOT A DEADLY WEAPON.

The standard of review applicable to this issue is abuse of discretion. See

Simmons v State, 780 So. 2d 263, 265 (Fla. 4" DCA 2001 ). See also, Henry v |
State, 359 So. 2d 864, 866 (Fla. 1978),
The 'decision not to glve a supplemental, non-standard jury instruction

falla Wlthm the discretion of the court. See Henry v. State, 359 So.2d 864, 866

(Fla.1978); Parker v State, 795 So. 2d 1096, 1100 (Fla. 4" DCA 2001). Here,
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the requested addition,al instruction correctly stated the law, was applicable to
‘the evidence adduced, and was necessary to avbid the possibility of jury
confusion.

During the charge eonference, the defense requested that the standard
instruction as to the definition of a “deadly weapon” be augmented by adding a
sentence that a fist is not a deadly weapon. The language of the standard

mstructlon is such that a ~|ury mlght thmk that a ﬁst 1f used In a way hkelz _to
cause serious bodily harm, came within the deﬁmtlon, and accordingly convict
Mr. Safford of aggravafed battery based on his punching Mr Hartmyer in the
face, breaking his nose, rather than based on his use of the barstool. The defense
suggestion was intended to remove any such misperception of the law.

As a general rule, a fist is not cdnsidered to be a deadly weapon. In Bass v
State, 172 So.2d 614, 616-617 (Fla.2"'DCA 1965), this Court recognized that '
there might be some merit to the claim that a fist is not a deadly weapon,
although holding that it was a jury question whether a shoe was a deadly

weapon.

Subsequent to the decision in Bass, the question arose in the Fifth District, which

held that a fist is not cons1dered a deadly weapon absent evidence of somethmg'

'unusual in the assailant’s training. See Dixon v State, 603 So. 2d 570 (Fla. 5th DCA

1992), rev. den 613 So. 2d9(Fla 1992). As in Dixon, there was no evidence in this

20




case that Mr Safford had been a professwnal boxer, had martial arts trammg, or
anything else that would take thls case outside the scope of that general rule.

The lower tribunal abused its discretion in declining to give this requested ‘
instruction, and the conviction should be vacated and the case remanded for a new tnal

CONCLUSION

For all of the reasons set forth above, the decision below should bereversed, and
4 the causé remanded with dlrectlons to the lower trlbunal to grant a new trlal |
' Althernatlvely, the eon—thxon should be reversed and the case remanded with dlrectlons
to vacate the convxctlon of aggravated battery and enter a conviction of battery, with

sentencmg commensurate Wlth that conviction.

Respectfully submitted,
4
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STATEMENT OF THE CASE AND FACTé

The State accepts Appellant’s statement of the case and
facts, exéept as disputed, qualified, emphasized, supplemented,
or otherwise amended below.

1. " In relevant‘part; the vicpim testified that Appellant
struck him with a barstool in the.head, while the vic;im'é back
was tbward Appeilant. .(Vol. III, T. at 213). A lég broke off
éf the barstool after Appeilant used it to strike fhe’victim;
though the stool was in ‘pretty good” condition. (Voel. III, T.
at 211;12).

The victim further testified that due to thé injury to his
noée from being punched, his nose was crooked and now different-
ly shaped than before. (Vol. III, T. at 217, 219).

2. In relevant part; Dr. Girgis testified that the victim
suffered multiple breaks to thg bone in his nose. (Vol. III, T.
at 259-60). The injury will likely result in a permanent callus
formation, and the victim’s nose would.‘not heal back to its
priqr position. . (Vol. III, T. at 260-61).

| 3. In relevant part, Appellant testified as follows:
So I was ‘standing talking to Robert and then
all of a sudden about - I'd say about five
minutes later Rodney [the victim] and Larry
come back out. And when they come back out,

Rodney made a statement. Rodney was 1like,
You know, some people like ‘to talk, but some .

1




peoplé just got a big mouth.

'Sb at that time I say, Hold on. Who vyou
talking to? '

I say, Man, you better go on about your
business and stop fucking with me.

So he had a beer in his hand at the time be-
ing, and he put his beer on the table.

[* * * *]

éo‘he put a beer [..] on the table and he was
like, Well, what are you going to do?

I'm like, Man, hey, you better go on about
your business now.

So he stand there like, Hey, what are you
going to do?

So before I know it, the incident, you know, - -
that’'s being talked about right here hap-
pened, you know?

And as he fell he fell like he was - you
know, like if you hit a person and knock him
out [.] and they just fall out unconscious
[..] [and] fell to the ground. And when he
fell to the ground that was it. I looked
at it, and that was it.

(Vol. IV, T. at 344-45).
4, In relevant part, the State argued as follows in its -
first closing argument:

So either of these two ways [to establish

aggravated battery]. Now, when I say that,
'I.mean it can be proven in multiple ways,
here’s what I mean. If your’relsic.] £find-

ing is that this defendant, Mr. Safford, ”dld“gi"
strike the victim with a barstool and that
barstool was a deadly weapon, then he is

2



guilty df aggravated battery, and his. intent
to knowingly cause great bodily harm is not
required. ' -

If you find that that barstool was a deadly
weapon, then his intent only has to be that
he touched or struck the victim and he did
not have to intend that he caused great bo-
dily harm ' ‘

The second theory: That the Defendant in

this case in his actions by striking him,

did intend to cause great bodily harm to the

victim and did cause it by breaklng his
nose, by knocking him unconsc1ous

(Vol. VvV, T. at 424-25).
In relevant part, Appellant argued ‘as follows in his clos-
ing argument:

[. . .] There is no evidence that [the vic-
tim’s nose] is now deformed or that there
was any permanent disability. He could
still Dbreathe. He could breathe that day.
The doctor said he could breathe through his
nose. So there is no disability here. [.

. ]

There is no evidence at all of disfigure-
ment. You saw him sit on the stand there.
He looked 1like a nice-looking young man.
Did he look deformed, disfigured in any way?
"No. Not in any way that we couldn’t tell -
he already had a broken knows[sic.], appar-
-ently, from some incident before that we
don’t know about. '

So was there great bodily harm? You get a
punch in the nose or the face and you bleed
[. . .] So no treatment at all. If there
was no treatment at all, this was not a se-
rious bodily injury. It’'s not a great bodi-
ly injury.



. [* * B *]

First question is: Was great bodily harm,
permanent disability or permanent disfigure-
ment caused? If there was no disability, no
disfigurement or great bodily harm, then it
cannot be aggravated battery unless there
was a deadly weapon.

[* * * . *]

Could it [the barstool] have been used as a
‘deadly weapon by someone else in a different
incident? Maybe. But that’s not the ques-
tion here. The question was how was it used
-in this particular incident. And based on
the level of injury that was caused, it
wasn’t a deadly weapon. It cannot be.

[* * R *]

(.. .1 Well, certainly, we know that the
contusion on the head 1is not great bodily
harm. :

Let’s talk about the nose. One punch is

what’s alleged. One punch is what’s proven.

[. . .1

[* * . * *]

We submit that there was no great bodily
harm that was caused, that these injuries
that are complained of are either preexist-
ing injuries or are just a bloody nose. [.

.] It’s a blood[sic.] nose.

(Vol. v, T. at

5. In relevant part, the trial court instructed the jury

as follows:

To prove the crime  of aggraVated' battery,
the State must prove the following two ele-
ments beyond a reasonable doubt. The first

4



- element is a definition of battery:

One, Willie Safford intentionally touched
our {sic.] struck Rodney Hartmyer against his
will. "

Two, Willie Safford, in committing the bat-
tery, A, intentionally or knowingly. caused
great bodily harm or permanent disability or
permanent disfigurement to Rodney Hartmyer.

Or, B, used'a deadly weapon.

A Weapon is a deadly weapon if it is used or
.threatened to be "used in.a way likely to
produce ‘death or great bodily harm. .

(Vol..V, T. at 460).




SUMMARY OF THE ARGUMENT

As to the first issue, the evidence is sufficient to sus-
taiﬁ the conviction for aggravateévl.batte‘ry uncier either‘ theory
(that Appellant utilized a deadly weapon and/or ﬁhat the: victim
. suffered the i:equisite injlu;ry) . |

As to th.e second 'issue, the trial court did not: abuse its
discretion -in denyiné the self defense instruction, 'éince no
evidence to support such an i»ns;tructi‘on was present.

As to the third issue, the trial court did not abuse its

discretion in denying the reqﬁested instruction that a fist is

not .a deadly weapon, since no question - exists that no such

theory was advanced.




[\

ARGUMENT

ISSUE ONE

WHETHER THE TRIAL COURT ERRED IN DENYING THE
MOTIONS FOR JUDGMENT OF ACQUITTAL.

In moving for a judgment of acquittal, a defendant admits

~all the facts and evidence adduced at ﬁrial, as well as all rea-

sonable inferences that réasonably may be drawn from such evi-

© dence. If the evidence, when viewed in a light most favorable

to the state,.doeé not establish the prima facie case of guilt,

the court should grant the motion. See, e.g., Thomas wv. State,
743 sé. 23‘1190, 1192 (Fla. 4™ DCA 1999).1 A directed verdict
is not proper Qhere.reasonable persons might differ as to facts
ténding to prove ultimate fécté or inferences to be drawn from

the facts. See Washington v. State, 737 So. 2d 1208, 1215-16

(Fla. 1%t DCA41999). The standard‘of review is de novo. E.g.,

State v. Surin, 920 So. 2d 1162, 1164 (Fla. 3d DCA 2006) .

Appellant contends herein that the evidence was insuffi-

1 By reference to the exclusion of a hypothesis of innocence, it

appears that Appellant is suggesting that the circumstantial
evidence rule applies herein. . See Appellant’s Brief at p-13.
The State. disagrees. Sub judice, the evidence was not circums-
tantial: direct evidence was presented that Appellant struck
the victim with a barstool and his fist, causing a contusion and
breaking the victim’s nose in multiple places. Such would  not
be enough to invoke the circumstantial evidence rule. See Floyd
v. State, 913 So. 2d 564, 571 (Fla. 2005).-
7 .
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"cient on the alternate theories basing the conviction for aggra-

vated battery, vis-a-vis: (1) that the barstool was not a deadly .

weapon; and (2) that the victim did not suffer the requisite in-
jury. The State‘éisagrees, and contends'tha; the evidence was
sufficient as to both theories."

As to the theory of aggravated battery by use of a deadly
weapéﬁ,‘a deadly weapoh is 1) aﬁy instrument which, when‘iﬁ is
used iﬁAthe ordinary ménner contémplated by'its design and cén-

struction will or is likely to cause great bodily: harm, or 2)

any ‘instrument likely to cause great bodily harm'because of the

way it is used during a crime. E.g., Nguyen v.'State, 858 So.

2d 1259, 1260 (Fla. 1°° DCA 2003). With regard to the latter,
and as applied hereto, a barstool used to strike someone in the
head, while - the victim’s badk was toward the perpetrator, with

enough force to break one of its legs, is more than sufficient

evidence for the jury to determine if the barstool was utilized

as a deadly weapon. See L.R.W. v. State, 848 So. 2d_1263 (Fla.

5" DCA 2003) (aggravated assault with a dead1y~weapon<affirmed

where juvenile was holding a chair over the victim’s head and

menacing the wvictim). Cf. P.R. v. State, 782 So. 2d 509 (Fla.
2d DCA 2001). Compare J.A. v. State, 697 So. 24 969 (Fla. 3d
DCA" 1997) (stool was not deadly wéapon'for aggravated assault

where juvenile held the chair close to his chest at all times
. 8
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"and did not use the stool in an aggressive manner at any time).

As to the theory of aggravated battery by the requisite in-.
jury, the evidence established, in the light most favorable to
the State, that Appellant, by-punching the victim, broke the

victim’s nose in muitiple places resulting in permanent dis-

placement of his nose and for which treatment was sought the

next day. Such is sufficient for the jury to determine if the

victim suffered the requisite injury. - See Owens v. State, 289

So. 2d 472 (Fla. 2d DCA 1974).

An affirmance is proper.



. ISSUE TWO
' .
WHETHER THE TRIAL COURT ERRED IN DENYING THE
INSTRUCTION. ON SELF DEFENSE.

Although the appellate court reviews the trial court's rul-
ing on whether to admit or eitlude a jury instruction only for
an.abuse of discretion, that discretion is fairly narrow because
a criminal defendant is entitled,.upon request énd'by law, to
have the jury instructed on his theory of defénse if any- evi-

dence supports that theory, so long as the theory is valid under

' Florida law. Goode V. Stéte, 856 So. 2d 1101, 1104 (Fla. 1°° DCA
2003} . |

Sub jﬁdice, Appellant argues that he was'entitled ts a self
defense instruction, based'upon hié testimony that he and the
victim exchanged éome words. Apbellant's argument, however, is
unpersuasive.‘ In this regard, Appellant was the initial aggres-
sor,jand_étfuck the Qictim while the victim’s back was toward
Appellant. Mo;eover, there is nothing in Appellant’s testimony
which suggests a nexus.between'the wprds exchanged and the bat-.
ter& herein. For example, Appellant did not téstify,as to any
thréatening language per se, nor even a suggéstion pf a threat-
ening gesture by the victim. Nor did Appellant testify as to
.any fear of the victim. Indeed, the extent of Appellant’s tes-

timony Wés that words were exchanged, and “then before [Appel-

10



-lant knew] it, the incident [. : .] happened.” No reasonable
view of such evidence suggests the propriety of a self defense
instruction.

An affirmance is proper.

11
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ISSUE THREE

WHETHER THE TRIAL COURT ERRED IN DENYING THE
REQUESTED SPECIAL JURY INSTRUCTION THAT A
FIST IS NOT A DEADLY WEAPON.

Appellant argues that the trial ‘court erred in denying the

requested special jury instruction, that a fist is not a deadly

weapon. The State disagrees that any'erfor occurred. The stan-

dard of review is abuse of discretion. E.9.. Myles v. State, 54

So. 3d 509, 512 (Fla. 3d DCA 2010), review denied, 2011 WL

4425560 (Fla Sep 21, 2011)

A review of the jury‘lnstruction ae to the theories basing
the charged offense, especially‘in the context of the evidence
and the partiee' respective closing arguments, Se€ statement of
the case and Facts infra, establishes without‘question that the
State's theory was that Appellant commltted agéravated battery
by utilizing a deadly weapon, to wit, a barstool; and/or by in-
fllctlng the requlslte degree of injury by preaking the victim’'s
.nose in multiple places, by Appellant punching the victim. No
error lies herein, since no reasonable view of the proceedings'
manifests- that the State malntalned that Appellant g fist could
_pe viewed as a deadly weapon, for purposes of the aggravated
battery.

An affirmance is mandated herein.

12
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CONCLUSION

Based upon the foregoing authorities and arguments, Appel-

lee respectfully requests that this court affirm Appellant’'s con-

victions and sentences.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the fore-

going has been furnished by U.S. mail to Jack W. Shaw, Jr., Spe-

cial Assistant Public Defender, 255 North Broadway, 3% £3 or, PO

Box 9000 - PD, Bartow, Florida 33831, on this Z{ day of

éﬁ?ﬁlﬁf _, 2011.

CERTIFICATE OF FONT COMPLIANCE

I HEREBY CERTIFY that the size and style of type used in

’ \\‘Esis brief is 12-point Courier New, in compliance with Fla. R.

App. P. 9.210(a) (2).

Respectfully submitted,

PAMELA JO BONDI

ATTORNEY GENERAL

JO$EPH-H. LEE :

Asdistant Attorney General
Florida Bar No. 0947040
Concourse Center 4

3507 E. Frontage Road, Suite 200
Tampa, Florida 33607-7013:

-(813)287-7900

Fax (813)281-5500
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IN THE CIRCUIT COURT OF THE SIXTHJ UDICIAL CIRCUIT | |
- INAND FOR PINELLAS COUNTY, FLORIDA

STATE OF FLORIDA, . CaseNo.: CRC10-09375CFANO
Plaintiff, & LTSN UCN: 522010CF009375XXXXNO

V. : C ew
R 2 -/’\_\ =

WILLIE SAFFORD, 2=l g
Defendant. | ;;zj{ } N

0 SL GOS0 02 ey '

8"\ @

MOTION FOR POSTCONVICTION RELIEF = &\*‘\J "i

Defendant Willie Safford pro-se, pursuant: to Rule 3.850, Fla. R. Cnm P.
o (2012), moves th1s Honorable Court to grant the Motlon for Post- Conv1ct10n Relief
~ and futher alleges that the Judgment entered and sentence that was 1mposed isin
- violation of Defendant’s Sixth ..Amendment right ptoyided by the Constitotion of
~ the Umted States. |
1 Name and location of the court Wthh entereo the Judgmcnt of conviction
under attack: Circuit Court, Sixth Judioial Circuit, Pinellas County.
2. Date of jndgmcnt of conviction: May 21, 2011. _. |
3 Length of sentenco: »Thi_rty Years (30) as. a_}/iolent Career Critninal and
Minimum Mandatory F_iftccn ( 1-5) years as a f’rison 'Releasé Reoffender (P»RR)I in
- the -D.e-partmont- of-Corrections.

4. Nature of offense(s) involved (all counts): Count I Aggravated Battery.
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5. What w'asv your plea? Not Guilty |
6. Kind of trial: Jury |
7. D1d you testify at the tnal orat any pretiial hearlng? Yes
v' 8. D1d you appeal from the judgment of conviction? Yes
- 9. -Other'than a direct appeal fronl the jUdgrnent of conviction and sentence,
have you ijreviously filed any petitions, applications:, metions, etc. wit]d respect to
this Judgment in this court? No | |
10. The Defendant seeks a full and fair ev1dent1ary hearlng in this matter
and seeks to vacate and set aside the Judgment based on the followmg argument |
Argument: . |
While the 6th Amendment of the United States Constitution provides an
accused with the right to counsel, the U.S. ’Supreme _Coutt in both Stt~ickland v
. Washington, 466 U.S. 668 (1984) and McMann vvRic‘har.dson,A397 U.s, 759 (1970),
_interpre'ted that as the “right to counsel is the right to the effeetive assistance of
- counsel: ” Moreover if the. government 'interferes With COuneel’s ability to make
| “1ndependent de0151ons about how to conduct a defense;’ the-constltutlonal right to

eff_ective assistance has clearly been -V101ated zzckland 466 US 668, at 686.

Further, if the attorney himself fails to “render adequate legal assistance,” that too

will violate the i ghtS of the accused in regards to effective assistance of coun_sel. ‘



The Strickland Court opined that there are two components to -the' éffec‘:tive :
assistance of counsel claim. Fifst, the claimant ﬁlust show a deficient pvc-j:rfonnavnce
by counsel and second, that such a deﬁcignf performance -regulted in"préj.udice to
the accused. Id. at 687. While there is a presumption that counsel has pr.ovi.d.ed
adequate assisfancé to the accuséd, the claimaﬁt ‘can r'ebuf the presumpﬁon by,
“identifying acts or omissions of c'Quﬁsel 'that ére alleged not to haye been resultled
of reasonable prbfessidnal; judgemerit.”'ld. at 690 | |

Grouhd One

. DEFENSE COUNSEL WAS INEFFECTIVE FOR
" FAILING TO INVESTIGATE IN VIOLATION OF .
THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS OF THE = UNITED STATES
CONSTITUTION I

In this casé, the -Defendant was denied proper represeﬁtatibn, when his
counsel _faﬂed to ponduct a.reaéonable pre—tﬁal investigation and this violatéd the
Defendanf’s 1;ightv to cqunSel as guarantéed in the Uhited States Constituﬁon.

Defenée c(_)unsel’stactioﬁs in fche présent case Were_unreasonable and had an
adg}erse affect on the~ oﬁtcofne‘bf Defendant’s case, including but not lirﬁiteci to the
attorney’s failure to engage in i)re-trial iniiestigation. Defeﬁse éounsel procécd¢d td
trial, having made no attempt to investigate the case on Defendant’s behalf._ First,

the investigation would have revealed that there were medical records to prove that

the alleged victim was not in dire need of medical assistance which should have

3



been used as .part of Defense coUnsel’strfal strategy; especially since, Defense
. counsel advised Defendant that their sole trial strategy consisted of proving Mr
: Hartmyer s was shghtly 1nJured and that Defendant was only guilty of a simple
battery instead of aggravated battery. Second, counsel performed deﬁmently in
failing t0 investigate and obtain ava_ilable ofﬁcial-record‘in‘formation_that his client
N told him.existed and wou_ld prove he was entitled to'-discharge. | D.efendant’s claim
is not 'speculattve. Because the State ‘was not entitled to a recapture period as a
matter of faw Defendant demonstrates prejudice. | |

The outcome of- the pr%beedrngs would have been different in that had
: Acounsel performed an adequate 1nvest1gat10n and obtamed thls available official-
record information- Defendant s outcome would have been different. Addltronally, |
they would have corroborated Defendant s version of events hkely resultlng in an
acqulttal or berng dlscharged Defendant even requested that counsel obtaln these
records to present a .reas'onable d‘oubt of the events leading up to the arrest..

Cl’early; this _does.t_'not_: .'fa'll within the category of mere"strategy,_f and the
' attomey’s_egregious performan'ce is not one of “reasonably effective assistance” as
4 provrded by Szfrzckland Defense attorney’s have, “a duty to make resonable
1nvest1gatrons or to make a reasonable dec131on that makes partlcular 1nvest1gat10ns

unnecessary » Strickland, at 691. In the present case, the Defendant s counsel] did

not make any reasonable 1nvest1gat10n into the Defendant s case. The farlure to

4



investigate these facts of the case and adv1se the facts in relation to the law can
deprive the Defendant of his right to a full and fair trial. A “do nothmg strategy is
not acceptable where counsel engages in little or no pre-tnal 1nvest1gat10n and

presents no W1tnesses McMann v Rlchardson 397 US 759, 766 (1982).

. Futhermore, a Defendant is ent1t1ed to an evidentiary hearlng when he puts forth a
- sufficient claim for 1neffect1ve assistance of counsel based on tr1a1 counsel’s farlure
to investigate._ Jacobs v State, 880 So2d 548 (Fla. 2004). The Defendant‘ was

’prejudiced: by the triall c0unsel for not properly inveStigating before l'.the .'

Defendant’s,trial:which would have cast doubtwithin the jury’s mindi or eliminated

the intent element and :the ‘deadly weapon which was necessary to prove

aggravated battery. |

In addition to Defense counsel s lack of pre-tnal investion, the unorthodox '
trial tactics also 'prOvide facts necessary for this Honorable Court to ﬁnd that
Defense counsel S representatlon was ineffective. Th1s prejudiced the Defendant
because it hrndered the Defendant s opportumty to set forth an adequate defense
| Moreover, Defendant s ~open1ng~st_atement_s was not made for strategy purposes but
rather‘because of the lawye'r’s' inep‘titude. | =

The 1nvest1gat10n would have given credlblhty to the defense and
substantiated Defendant’ s c1a1m that he was not gullty of aggravated battery.

AdditiOn’ally, the outcome .of t_he proceedlngs would have been dlfferent in that had

5
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counsel performed a proper 1nvest1gat10n and obtarned the available ofﬁcral-

record information would have bolstered the cr edlblhty of the defense

Defendant has identified particular acts or omissions of Defense counsel that

are shown to be oUtside*the broad range of reasonably co'mpetent performance

under preva111ng professmnal standards ‘The above references are example of the
deﬁc1ent preformance on the part of Defense counsel. In szbr ough v State, 886

So2d 965, (Fla 2004); a movant is ent1t1ed to an ev1dent1ary hearlng when the

movant alleges specrﬁc facts Wthh are not refuted by the records and has

demonstrated a deﬁ01ency in defense counsel’s performance.

Defendant asserts that his Flﬁh Stxth and Fourteenth Amendment nghts as
guaranteed by the Umted States Constitution have been vrolated Defendant asserts
that he is entitled to relief. An ev1dent1ary hearing should be held with }_appomtment

of conflict-free counsel.

Ground Two .

DEFENSE COUNSEL WAS INEFFECTIVE FOR
FAILING TO PROPERLY AND SUFFICIENTLY
ARGUE FOR A JUDGMENT OF ACQUITTAL
AFTER THE STATE RESTED AND . AGAIN
AFTER THE DEFENSE RESTED - - '

Defendant asserts that his Defense counsel was ineffective for failing to

properly and sufﬁ01ent1y argue a Judgment of acquittal. Defendant alleges that his

trlal counsel ‘was 1neffect1ve for fa111ng to ﬁle an adequate motlon for Judgment of



'acquitt'al at the 'clo‘se of the State's case and after the defense rested. In' particular,
Defedant alleges tbat the evidenee was insufficient to establish that he aetually
committed aggravated battery Generally, the crime of aggravated battery as
~ defined in Florida can be estabhshed by provmg one of two possible scenarlos
- Fla. Stat. §_775.084 (l)(a) A person commtts aggravated batt_ery who,
in comrnitting battery: | | R
l; Intentionally -or lcnoWingly causes great bodily harm, permanent
disability, er permanent di_sﬁgurement_;:'or' | o
2. .Uses a de_adly weapon.
Defendant maintains that liad his co'unseI filed a motion‘ which did not rely on
boilerplate language, but instead articulated the speciﬁc shortcomin_ge- of the State's =
ease, hewould have been acquitted on that charge. In the present case, at trial,
Defense counSel filed a boil‘etplate motion. for judgment of 'acq'uittal on the eount
of which Defendant'v_vas convicted. In the greund in which Defendant.was eharged,
the state previded insufﬁcient eyidence to prdve the intent or t_he use of a deadly o
| weapon necessary to conv1ct Defendant of aggravated battery See Boykm v- Staté

| 725 So.2d 1203 (Fla 2d DC’A ] 999). In Boykln the defendant claimed that "trial

counsel was ineffective for fa1l1ng to ﬁle an adequate motion for Judgment of
acquittal at the close of the ‘Svtate'.s case. In this particular case, Defendant allege[d]

~ that the evidence yvas insufﬁcient to establishburglaryof an decupied ’dv.velling."



N M
The trial court denied the claim, ﬁnding‘thatthe defendant was trying to raise
matters in a_rule 3.850 motion that should have been raised on direct appeal.. This

court stated:
1t appears the trial court mlsunderstood that Boykln was
requlred to argue the sufﬁmency of the ev1dence in his
" motion in order to establish he had suffered preJudlce :
from counsel's alleged deﬁcrency. Rather than attemptrng |
to rehash grounds that- should have been dealt with on
appeal, Boykin sets forth a facially sufficient claim for .
postconviction relief. 1d. |
“The same is true in the. present‘ case. In order to prove aggra'vated'battery,
' there must be evidence to support a ﬁnding.'that the Defendant 1) Intentionally or
knowingly causes "'great bodily -harm, permanent ~ disability, or permanent
disfigurement; or 2) Uses a deadly weapon.’ In the instant case',all_the evidence
presented proved that Defendant was merely hit the alleged victim with a bar stool
which 18 not considered a deadly' weapon. Also, Defendant was charged .Wlith
v1olat1ng Fla. Stat. §775 084 subsectron (1)(a)2 use of : a deadly weapon. A weapon |
is a deadly weapon 1f it is used or threatened to be used in a way likely to produce
death or great bodily harm‘. See Fla. Std. Jury Instr. (Crim.) 8.4. A "deadly |
weapon,’ " Wlthln the meanrng of the aggravated battery statute, is "l) ‘any

instrument Whlch when used in the ordinary manner contemplated by its desrgn' .



and construction will or is likely to cause -great bodily harm, or 2) any i-nstrument
hkely to cause great bodily harm because of the way it is used dunng a crime."
V.M.N. v. State 909 So.2d 953, 954 (Fla. 4th DCA 2005) ‘Additionally, great

bodrly harm 1is "dlstlngulshed from slight, tr1v1a1 minor, or moderate harm and as

such does not include mere bruises as are hkely to be 1nﬂ1cted in 31mp1e assault

- ~and battery " CAC v. State, 77] So.2d. ]261 1262 (Fla 2d DCA 2000).

Defendant relies on D.C. v. State 56 7 So.2d 998 (Fla. ]st DCA 1990), and CA C
| supra, to support his position that the state did not provrde sufﬁc1ent evidence that -
the bleach, as used was hkely to cause great bodily. harm. 'I'hesecases however,
are drstmgulshable because in both, the state presented no ev1dence that the object
was used in a manner likely to cause great bodlly harm. ThlS prejudrced the -
- Defendant because it hindered 'the Defendant S opportunlty to set forth an adequate
defense ‘The Defense counsel farlure to properly and suffrc1ently argue a Judgment
o of acquittal had its prejudicial value outweigh any probatrve effect. The outcome

of the proceedmgs would have been dlfferent in that had counsel properly argued |

this point in law and the jury would have acqultted Defendant of the charged

- offense.
Defendant has 1dent1f1ed partrcular acts or omissions of Defense counsel that

are shown to be outside the broad range of reasonably competent performance

underf prevailing profeSSional standards.



. Defendant asserts that his Fifth, Sixth, and Fourte_érithAfnendment Rights as
guaranteed by the United States Constitution have been violated. Defendant asserts
that he is entitled to relief. An evidentiary hearing should be hel.d with appointment

of éonﬂ_ict—free counsel.

"Ground Three
'DEF_ENSE- C_OUNSEL WAS INEFFECTIVE BY

FAILING TO FILE A MOTION TO DISMISS
CHARGES AFTER SPEEDY TRIAL TIME HAD

RUN |
Defendant asserts that his Defense counsel was ineffective for failing to file
a moti.bn to dismiss after the speedy trial timé had run: Defendant had'repeatedly

advise counsel that he did not want to waive his speedy trial rights nor did he sign

any waiver. Therefore, Defendant also contends that the State could not have ° B

brought him to trial withiﬁ the vrecapture period. In accoi‘dal_lce‘.to Fla.’ RCnm P
3.191(p), .the Stétc ‘may bring a Défcndant to trial within ﬁ'ﬁgen'(l.S) days"afte'r
receiving notice that the speedy tﬁal ;per_iod has -e);pired. Had triél‘couns,el moved
for a discharge upon the .expifatibn, the outcome of the preceeding would hav.¢
bécn' different arid Defcndﬁnt would have b¢en entitlé;d' to discharge. VUrﬂike the'
speedy trial rule, ‘t‘hc const,itut_iﬁonal Speedy trial _right’ "1s .measured in tests of
1‘easOri_ablehé$s and prejudice;v not specific numbers of days." See State v.
Naveira, 873 So.2d 300, 308 (Fla.2004) (quoting Blackstock v. Newman, 461
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S0.2d 1021, 1 022 (Fla. 3d DCA 1985)) See Seymour v. State, 738 So. 2d 984, 985
(F la. 2d DCA 1999) (statmg that the four factors pertinent to determlnlng whether
.the defendant's constltutlonal nght to speedy trial has been violated "are (1) the
length of the delay; (2) the reason for the delay; (3) Whether the defendant has
timely asserted his rights; and (4) the ex1stence of actual prejudice as a result of
the delay") Hallman V. State 462 So0.2d 120,121 (Fla. 2d DCA 1 985)
The Defense counsel failure ,to file a motlon to dlsm1ss had 1ts nrejndicial‘
value outWetgh any- probative effect. Defendant asserts that Defense vcounsel"s .
' fatlure to move for dlscharge upon the exp1rat10n clearly constituted a preJudrclal
| errofr. Defense counsel was deﬁment and Defendant suffered preJudlce Defense
4- counsel’s actions in the present case wereunreasonable and had an adverse affect
on theoutcome of Defendant”s case.
Defendant has 1dent1f1ed partlcular acts or omissions of Defense counsel that
_are shown to be out31de the broad range of reasonably competent perforrnance
under prevailing professmnal standards. The above references are example of the
deficient preformance on the part of Defense counsel. In szbrough v State 886
SoZd 965 (Fla 2004) a movant is entitled to an evidentiary heanng when the

movant alleges specrﬁc facts which are not refuted by the records and has

demonstrated a deficiency in Defense counsel’s performance.

11 -



e N

Defendant asserts.tha_t. his Fifth, Sixth, 'arld Fourteenth Amendmerrt Rights as
‘guaranteed by th.e United States .Constittltion hav.e beerr }violated., Defendant asserts
- that he is eﬁtitled to relief..A_n evidentiary hearing should be held with apborntrrrent .
of eoirﬂict-free counset. , .

‘Ground Four

DEFENSE COUNSEL WAS INEFFECTIVE BY
FAILING TO REQUEST A JURY INSTRUCTION
THAT MADE A DISTINCTION BETWEEN
SERIOUS, MODERATE AND SLIGHT INJURY
_' Deferrdant asserts that his Deferise counsel was ineffective for failing to
request a jury instruction that made a distinction bet'Ween serious, moderate and
slight injury. Defendant_ atleges that his trial courrsel Wae ineffective f_or failihg_to ‘
| request a jury inst_rqction that .d:e'ﬁnes these different tyioe_s of injuries. Mr
Hvartm‘yer’s} injuries were 'not 50 serious as to constitute great bodily harm,
p‘ermanent disability, or perrri.anerrt disfigurement as »requtredl by Fla.Stalt'; 7 84.045,- |
F.5.A., itis noted other jurisdictioﬁs have'considered this- subject as fol]ows: |
In People v. Smith. (1972) 6 Ill App.3d 259, 285 N.E.2d 460, the Defendant .
therein argued that his conv1ct10n for aggravated battery must be reversed because
the victim's injuries were -not 'great bodily harm, a necessary element in the
offense of aggrat/ated battery. Th-'e Defendatnt argued 'that he struck the }A
complainant twice in the face with his fst, gave her a hump in her mouth, put &

12



“scar on her. face, and left bruises under her chin', none.of which injuries were N

permanent The Ilhnols court in afﬁrmlng conviction said

A person who in committing a battery, 1ntentiona11y or
- knowingly causes great bodily harm to another, commits
aggravated battery. * * * Whether aggravated battery is
committed when the injury inflicted does not break the |
skin, does not 1nJure the bones and does not leave
' dlsﬁgurement or permanent 1nJury of any kind,
| question of fact to be determined by the Judge or Jury
'The statutory term great bodily harm' is not suseeptible

~to precise legal deﬁmtlon * Ok Ok Defendant asserts that
great bodily harm is synonymous with permanent injury. - |
True, it can be argued that all permanent injury B
_constitutes great bodily harm. It does not follow,
however, that all great bodily harm consists of permanent‘
injury. Indeed many serious bodily injuries leave no .

lasting effect on the health, strength and comfort of the

1nJured person.’
In Anderson v. State (1973 IndApp ), 291 N E2d 579 whereln was

: involved the interpretation of an aggravated assault and battery charge in which

the victim was struck five blows with a fist, the' court in afﬁrm_ing conviction on

said charge, said:
‘Great bodily harm deﬁnes itself and means great as

distingu1shed from slight, trivial, minor or moderate -

harm, and as such does not include mere bruises as are
13 '



likely to be inflicted in a simple assault and battery. . . .
- Whether the evidence describing such harm or injury is -
~,within the meaning of the statute_ ... IS general-ly a

| questlon of fact for the j Jury

The outcome of the proceedmgs would have been different in that had -

counsel properly argued th1s point in law and requested a Jury instruction that made "

a clear d1st1nct10n between the drfferent types of 1 1nJury Defense counsel was

1neffect1ve a351stance for fa111ng to ObJCCt or to move for a mistrial where the j jury .

could have become confused due to the dlstrnctron between senous moderate and

slight ,injury. H_ad the jury had the privy of getting a clear understanding Qf the
distinction between these different types of injuries they would haye convicted
‘Defendant of a lesser-included offense, Asi'm_ple battery.

" The Defendant has identified particular acts or omissions of defense counsel

that are shown to be outside the broad range of reasonably competent performance

under preva1hng professional standards

Defendant asserts that his Fifth, erth and F ourteenth Amendment Rights as

guaranteed by the United States Constltutron have been vrolated Defendant asserts -

that he is entitled to- rehef. An ev1dent1ary ‘hearing should be held with

appointment of conflict-free. counsel__.

14




Ground Five

DEFENSE COUNSEL WAS INEFFECTIVE FOR
FILING TO OBJECT TO INCONSISTENT

STATEMENTS

Defendant asserts that his Defense counsel was ineffective for- failing fo L

object fo the inconsistant statements made by the state witnesses. Tr1a1 coun
Ifailure’ to impeach the alleged eyewitnessto 'the a'ggravated battery w1ths at
“the- wrtnesses made on day of the alleged offense was not reasohable-?f’. nd
constituted 1neffect1ve assrstance of counsel as there was. reasonable probability_
that result would have b_een_ different had irrformatlon been brought to Jurys
. attentioh; did not mention defendant or version of events presented at trial. There is
: | a Signiﬁcant contradiction 1n all the vyitne-sses's position. There- is a reasonable )
probability that- the .result of Defendant's trial Would h’aye been different but for
| counsel"s failure to bring this inforrriation t0 the jury's attention. |

It is clear that where the jrec'ord does not irrdi_cate othervyise, trial coun's'el'_s
failure to impeach a key witness with incorrsistencies cohstitutes ‘-ineffective
a351stance of courisel and warrants rellef chhardson V. State 627 So.2d 80] 803

(Fla. 2d DCA 1993) Keglez v. State, 712 So. 2d ] 1 6 7, 1168 (Fla 2d DCA ]998)
A party may always 1rnpeach its w1tness 1f the w1tness gives afﬁrmatively

.harmful testimony In a case where a witness gives both favorable and unfavorable

testimony, the party calling the witness should usually be perrnitted to 1rnpeach the

15



witnesstwith’ a priof inconsistent statement.- Oof eoui'se, the statement‘should b‘e.'-
“truly inCQnsistent,_ and Ca,utiqn,should be exercised in permitting'impeachtnent of Va

‘witness who has given favorable testimony but sitnply fails to recall 'et{ery detail -
unless the W1tness appears to be fabncatlng | | ‘l

Fallure to 1mpeach the v1ct1m | Mr. | Hartmyer who made 1nconS1stent
'statements Defendant ‘asserts that counsel dtd nothlng to. reveal the 1ncons1stency
until closing ar'guments. In 'thetlnst'ant case. Defense counsel conceeded that he was -
1neffect1ve for falhng to 1mpeach the state’s w1tnesses in which counsel rnentlonedb '

in closmg arguments on page 437 of the tnal transcnpts which clearly states in

| relevant part:
- _t"“T-here was a lot of testimony today from Mr. G.ray' and
Mr. Scharn that completely impeached what the victim --
N or the alleged victim said about who was where and what
happened when. The first one says ‘that Mr. Hartmyer
was in the room first. The other one says, no Mr. Safford
~was in the reorn first. That’s.a conflict in evidence.
Frankly, I don’t know how you" -could really believe
.eitherv one of them. Mr Gay has numerous‘. convictions
for felonies and a conviction for c-_rime of dishone’sty as
" does my ~client And. he took '_the stand, _so. you can

consider that as well..
In accordnace w1th Sectlon 90 608(1)(a) Flonda Statutes (201 1) Wthh

recogmzes'the right to 1mpeach a w1tnessiand attack his credibility w1th statements

16
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‘which are incqnsiétgni with the witness's present testimony. To be inconsistéﬂt, ,2.1",
prior étatgment mlist 'eithe;r directly .c(')iltra'dict 'orv materiéll'y' differ ﬁ'ém .t'hé..'
expected t.estimc')ny-at trial. That includes allqwing "witnesses to be ‘imp;:éche_d‘ by ’
their previous failure to .étate a fact in circumstances iri which that fact naturally

‘would have been asserted.” Thus, trial counsel's failure to impeach the victim and-‘.~

witnesses's testimony on cross-examination was not reasonable and it prejudiced: . ..o

Defendant's defense. The jury's assessment of the witnesses credibility was critic’:ail"’ RS

" in Defendant’s case and the omissions was mat'erigl, zi significant fact raiher than R
mere details. See Driscall v. Delb, 7] F.3d 701(C.A.8{Mo. }1995) | o

| Had counsel im;ieach_ed the siate’s witnesses-, the jury Woul_d have heard |
favorable testimony t_owéi‘ds Defendant’s defense which is. .consis‘tanf with *
Defenciant’s version Aorfi what actually happened. The iiufcome of the proceedings
likely would ].:iavc‘ been different in thait had the jui‘y heai;rd correct testimon_yv this |
testimony would have‘ added credibility to the d¢feiis,é. Déferidant asserts tha'i
Defense cQunséi's faihire- to impeach the witneSS was a4 breach i)vith 'éo much
potential to infect other evidenc¢ thzit, '\ivithou_t it, there is a reasonable probability
that the jury Would;ﬁnd _reason:ible douB’i of D'efendant's'guilt.l Therefore, his trial

counsel's omission amounted to a deprivation of Defendant's Sixth Amendment

right to counsel.
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e 2052 The prejudice ccmponent requires.' a showfn'g byﬂthe defendant
"there is a reasonable probablhty that, but for counsel s unprofessmnal errors. th
_result of the proceeding would have been dlfferen " Id at 694 ] 04 S Ct. 2052
| Defendant has identified partlcula_r acts or omlsslcns ovf Defense co‘u.n'sel that?‘_"z
are‘shown to be outside the broad range'”‘of" 'reasonahfy competent performance L
nnder prevalhng professmnal standards The abcve references are example of the
deficient preformance on the part of Defense counsel In szbrough-v State, 886
" -S02d 965, (Fla 2004); a ‘movant is entrtled to an ev1dent1ary hearing when the
movant alleges speciﬁc facts which are not .refuted; by the records and has .

demonstrated a deﬁcrency in defense counsel 'S performance

Defendant asserts that hlS Fifth, Slxth and F ourteenth Amendment Ri ghts as
. guaranteed by the United States Constitution ha\_/e been v1olated. Defendant asserts
that he is chtitled to relief. An evidentiary hearing should be held with appointment

of conflict-free counsel.
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Ground Six

THE OVERALL CUMULATIVE EFFECT OF ANY

TWO OR MORE ERRORS COMMITTED BY

COUNSEL  SUPPORTS. A  FINDING OF

INEFFECTIVE ASSISTAN CE OF_-COUNSEL
_ | When considering the .cumulative effect-counsel’s representation, it .i's clear
" tha't the leyel falls well below_ that of reasonably competent counsel. Futherrnore, it

18 | also discernible there is a .reasonable probability that the~ outcome -of the

.' proceedlng would be dlfferent but for .any one partlcular error. Relief is warranted
under these c1rcurnstances See State v Gunsby 670 S02d 920 (Fla. I 996) Rose v
3 | State 774 So2d 629 (Fla 2000) Chliders v State 782 SoZd 513 (Jst DCA4 200] )
Defendant contends that he was den1ed a fundamentally fair trial based on

’
\

cumulatrve errors that occurred Where multlple erTors are dlscovered in the jury
B e o ___»_,*_’_,_A___,

trial, a review of the cumulatlve effect of those errors is appropnate because “even
'——————--——-—"9" T — -.~"--‘\M‘“-* " “-w-,"’v——_'.“-h\

though there was competent substantial evidence to support a verdict ... and even.

though each of the alleged errors, standlng alone could be con31dered harmless the'

. - ’MW
cumulative effect of such errors [may be] such as-to deny to defendant the fa1r and -
—_—

impartial trial that is the inalienable right of all htlgants in thrs state and this

| natlon ” McDujj“ e v. State, 970 So.2d 312, 328 (Fla. 2007) (alterations in original)
_ (quotlng Brooks v. State 918 So 2d 181, 202 (Fla. 2005)) Here the cumulative

errors rneet' the requirements as outlined 1n_Stncldand, the _standard for 1neffect1ve

assistance of counsel.
19



~ Defendant has identified partieular acts or omissions of Defense counsel that

are shown to be outside the broad range of reasonably competent p.erforrnance

- under prevallmg professmnal standards. The above references are example of the

- deficient preformance on the part of Defense counsel In szbrough v State 886
~ So2d 965, (Fla. 2004); a ‘movant is entitled to an evrdentiary' heanng When the -
| movant allegells specific -faCts wh_ich a're not refuted by the records and has

| demonstrated a defimency in defense counsel S performance |
Defendant asserts that his Flfth SlXth and Fourteenth Amendment nghts as
guaranteed by the United States Const1tut10n have been V1olated Defendant asserts
that he is.entitled» to relief. An evidentiary hearing should be held with appointment
of conflict-free counsel. | |
C‘onclus_ion:. -

- “Defendant need not show that ,Cou._nsel’s deficient conduct more likely than
not» altered the'outoome' in the case.” Striekland .at. 693. The defendant must ‘only
show that' there is, “a reasonable probabihty that, but for counsel’s unprofessronal
errors, the result of the proceedlng would have been different.” A reasonable
probabﬂlty' sufficent to undermine confidence in the outcome. In the present case,
| _had the Defense counsel engaged in any pre-trial preparatlon and 1nvest1gat10n or
" made specific . Ob_]CCthI‘lS the probab111ty that the outcome would have been
different 18 _sufﬁciently high.., o
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The primary concern of the Strickland case was ensuring. that the accused .

had a fair trial. In the present case, the Defendant did not receive a fair trial due to

his trial attorney’s lack of preparation regarding discovery and his failure to make a

proper objection. The Defendant’s counsel ‘was unprepared as reflected by her

-

.- performance‘ during trial. If the -Defendant had been infonned he .would'not' have

proceeded to trial w1thout proper pre- trial preparation Based on the foregomg

facts the Defendant has alleged specific facts to warrant an ev1dent1ary heanng |

allowing him to satify the burden of provmg his claim of 1neffect1ve,asmstanee of

| counsel based on Fla. R. Crzm P. 3. 850

When a State Court rules that a defendant falls to adequately satlsfy the

prongs of .Sz‘rickland V. Washington, 466 U.S. 668, ] 04 S.Ct. 2052, 80 L.Ed.Zd 674
(1984), he should be given an opportunity to amend hlS postcont/'ictidn motion. In
coneluding that a pesteonviction motion 1s facialiy insufﬁeient, the postcenvietion
court should enter an order dismissing it _Without prejudice to ﬁle an amended
| motion. The order dismissing without prejudicevshould set forth a reasonable time
limit within uvhich a defendant can amend the ciaims, as is required by Sp‘era V.
State, 97] So 2d 754, 76] (Fla. 2007).

WHEREFORE Defendant asserts that hlS Fifth Sixth and Fourteenth

_ Amendment Rights as guaranteed by the Unlted States Constitution have been

- 21




~ violated. Defendant asserts that he is entitled to relief. An evidentiary hearing -

should be held with appointment of conflict-frée counsel.

~ End of Ground
11.1f any of the groupds listed in 10 were not prev,io‘asly presented on your
direct appeal; state bneﬂy What grounds were not_ SO t)resented, and give your
reasons why they wef_e not so presented: |
| 12. Do ydu ha\;e any petition, application, appeali,.‘ rhotien, etc. now pending
in any court, either s’tate.or -federal, as to the judgment under attack? No
13. G_ive the name aﬁd address, if known,.of each attorney whe represented

you in the followmg stages of the Judgment attacked in this matter.

(a) At prehmmary heanng and pre-tnal J ames R. Mitchell and Kate

Bradford Office of the Public Defender S1xth Judicial Circuit, 14250 49th,

Clearwater FL 33762
~ (b) At plea and sentencing: J ames R. M1tche11 and Kate Bradford, Office of

the Public Defender Sixth Judicial Circuit, 14250 49th, Clearwater FL 33762
(c) On appeal: Yes | |

(d) ITany p'ostconviction proceeding: pro-se

2



a8 _ o

. WHEREFORE, Defendant brays,that this Honorable Court grant all relief -
. td ‘which he may be.' éntitied in this i)l'oceeding, inclﬁding but not limited to
| vacating the judgment and sentence; br hold .'an vevidentiary h‘earir.lg" with the
éppoihtmen’; of Conﬂict-free coﬁnSel. _vSpchA‘o‘thern and further relief as;thé Cdurt |
deems just and proper as is consistent witﬁ the ‘felief séﬁght in the inétant‘motion. "
| Under penaltieé of péxjufy 'dee'clare.that I have fead the foregoing motibn for
postconviction ‘Lre‘lief and that the facts stated in it are true. |

| Dated: 8-V 2012

st W \M/@ SW
Willie Safford, DC # 243373 pro se
‘Suwannee C. L. Annex

5796 U.S.Hwy 90
Live Oak;, FL 32060
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. IN THE CIRCUIT COURT OF THE _Sjy TH JUDICIAL CIRCUIT
IN'AND FOR __Pirveil A8 "COUNTY, FLORIDA
STATE OF FLORIDA, S |
 Plaintiff, 5 Pl . .
: APP P . Criminal Division
V. oo '

Case No: ERL. 10 - 04375 CFANO
uev! 522010CF 004375 Xxxx INO -

WiLLIE SAFFORD

)

7Y V() AP |

. . p i B I B =

Q%2504 ) T 5 a2
N | L | - oBl 1 = Lo
~MOTION FOR POSTCONVICTION RELIEF - %E }\j w ?7'3”.,}
,_ o : 05 = RU
INSTRUCTIONS - READ CAREFULLY ;‘5;;; \: N

. . . . N O by T2

. . o " R 2 W. - &

1. This motion must be legibly handwritten or typewritten, signed by the Defen&antﬁ‘and -

contain either the first or second oath set out at the end of this rule. Any false statement of’a
./ material factmay serve as the basis for prosecution and conviction for perjury. All questions .
/  must be answered concisely in the proper space on the form. | - :

2. . Additional pages are not permitted except with respect to the facts that you rely upon to -

support your grounds for relief. No citation of authorities need be furnished. If briefsor '

N\ arguments are submitted in support of your legal claims (as opposed to your factual claims), they
. should be submitted in the form of a separate Memorandum of Law. This Memorandum should

be submitted in the form of a separate Memorandum of Law. This memorandum should have the
sarne caption as the motion. S S ' '

pasy

7’

A=

3. . No filing fee is required when submitting a motion for post-cohv_iction relief.

4. Orﬂy the judgment of one case may be challenged in a single motion for post-conviction '
relief. If you seek to challenge judgments entered in-different cases, or different couits, you must
file separate motions as to each such case. The single exception to this is if you are challenging '

the judgments in different cases that were consolidated for trial. In this event, show each case
number involved in the caption. C N - ,

- DATE:

5. ‘You'rv attention is dire’c'ted to the facts that you mustvinclude‘all grounds for relief, and all L
. facts that support such grounds, in the motion you file-seeking relief from any judgment of
. conviction. : : S A

6. When the motion is fuﬂy comﬁlet,ed, the oﬁginal must be mailed to.the Clerk of Court
. FROM THE COUNTY WHERE THE SENTENCE WAS IMPOSED. o
SuWannee C.llaw Li.braryA | e " A. . : o [ 3
Rev. (11/06) R . T '
~. M-4 Motion for Post Conviction Relief

oA
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" MOTION

1. Name and ]OC&UOI’J of the court that entered the judgment of conviction

under attack:

CiR'CuL’L_QQuR‘G Sixrd Judicis, PveiLAS Coulty,

i

2. Date ofJudgment of comviction: N\A\/ 3/ 301/

3. Lengthofsentence THer\/ ‘/éAP:) (30) As A \/mLé/VT CAnceA

CeiminAL ol rf\:rv:mrAm F/prePN(JS) yesRs As A (PRR) Il\szoé

4. Nature of offénse(s) involved (all counts): CounT ,1 Asgpoup reD

~ 'Bnr‘r‘ERY.

5. What was your pl’ea? (Check one only)

(a) Not guilty X_
(b) Guilty
(c) Nolo Contendere g '
o (d) Not Guﬂty by reason of Insanity

If you entered one plea to oné count and a dlfferent plea to another count, give

" details:

6. K_md of tnal (Cheok one on]y)

@7 ury M.
(b) ] udge only without me

SUWANNEEC-.I. LAW UBRARY (Rev. 11/06) M-4 mohon fo:r Post Conwchon Rehef



7. Did you testify at the trial or at any. pretrial hearing?

Yeé X No

- If yes, list each such occasion: 1 TESTIFIED AT TRIAL

8. Did ybu appeal from the judgment of conviction? Yes_X - No

9. - Ifyoudid appeal, answer the following:

(2) Name of court: Disrict Courr OF AppeAL StconD Disric F_Lakg sy FEARI DA
: (bj Result:_A€ E[Q'mr:' , | | |
(c) Date of result: Egﬁgg RY 4. 301 g

(d) Cltatlon (1f known\ . _— __‘

10. . Other than a dlrect appea] from the Judgment of conV1ct1on and sentence
have you prevmusly filed any petitions, apphcatlons motions, etc., W1th 1espect to

this Judgment in this court?

YPs )_(_

11. If the answer 1o number 10 was yes ,

give the following inférmation
f (applies only to prooeedmgs in this court): ' ' .

(a)(l) Nature of ploceedmgs 3. 8 5 O W\o r :oN |

(2) Groun'ds Raised: S"[g‘ _éga;gudsb

l. (3) Did you receive an CWdemlaT}’ hearlng on yom petmon apphcatlon
- motlon etc.? Yes- No ‘

(4) ReAsult' T HE 'N\Of-ioN was ““D&N;Eb '

(5)Dateof1esult TANMA&\I 26 30)3

SUJWANNEE C.l LAW .LIBRARY ~ Rev. 11/06) M 4 motlon for Post Convxcnon Rchef
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(b) As to any second pet1t1on apphcatlon rmotion, etc. glve the same
nfmmatlon :

(l) Nature of procee clmg

(2) 'GroundsAraised:

(3) Did you ever receive an evidentia:ryhearmg on your petition, appl_icati on,
motion, etc.? Yes - "No : '

(4) Result

(5) Date of ]CSUlt

12, Other than a direct appeal from the Judgment of conviction and sentence
 have you previously filled any petitions, motlons etc., with the respect to t}us

judgment in any othel court’7

'AYeS“ - “No

13.  If your answer to number 12 was *‘yes “,"give the following information: "

(a)(1) Name '_of court:.

,(2):,Nature of proceeding:

| (3) Gj“OuAi.’lds raised:__

SUWANNEE C.J. LAW L"ERA-BY' ' ‘ (Rev.-nl 1/06) M-4 motion for Post Conviction Relief
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g _- ((:’ | - (N

(4) Did you receive an evidentiary hearmg on your petltlon apphcauon .
" motion, etc ? Yes - No :

T c——

(5) Result:
- (6) Date of result: _

(b) As to any second petition, apphcatlon motion, etc. , give the same

' 1nf01mat10n

_»(;1) Name of court:

) Natur.e'yofl proceedings:

(3) Grounds raised:

" (4)Did you receive an ev1dent1ary hearmg on your petition, apphcatlon ,
1not10n ete.? Yes — No ‘

— e——

~ (5)Result

~ (6) Date of result:

(c) As to any thlrd petmon application, ; motlon etc., give the same
~ information: ' : : -

(1) Name of court:

. (2) Nature of proceedmg

SUWANN EE C.I. LAWLI BRARY. . (Rev. 11/06) M-4 motion for Post Convictioﬁ~,ReIief '
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- (3) Grounds 1‘ais'ed:

(4) Did you receive any evidentiary hearings on you petition,. application,
motion, etc.? Yes “No___ - ' '

JRNUE—

(5) Result: B

- (6) Date of result:
14,  State concisely every ground on which you claim that the judgment or
sentence is unlawful. Summarize briefly the facts supporting each ground. If
necessary, you may attach pages stating additional grounds and the facts supporting,

‘them. L | ’ o - o

~ For your information, the following is.a list of the most frequently Taised grounds
‘for post-conviction relief. Each statement preceded by a letter constitutes a '
* separate ground for possible relief. You may raise-any grounds that you may have
. other than those listed. However you should raise in this motion all available
_grounds (zelating to this convi ction) ori which you base your allegations that your

conviction or sentence is unlawful. . |
‘DO NOT CHECK ANY OF THESE GROUNDS. If you select one or more of
these grounds for relief, you must allege facts. The motion will not be accepted by
- the court if you merely check (a) through- i. . S :

ned bja plea of. guilfy or nolo contendere that Waé

" (a) Conviction obtai _ : _
understanding of the nature of the

~ unlawfully induced or not made voluntarily with’
~ charge and consequences of the plea. -

_ v(b). Conviction obtained by the unconstittitibn'al failure of th'_é prosecution to
disclose to the defendant evidence favorable to the defendant.
" (c) Conviction obtained by a violatibn of the protection against double -
- jeopardy. | : )
- (ld) Denial of effective assistance of counsel. -

S'UWANNEE C.l. LAW LIBRARY ‘ (Rev. 1 1/06) M-4 motion for Post Conviction Relief .
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(S (A

(e) Denial of right of appeal
(D Lack of jurisdiction of the coul't to enter the judgient or 1mpose sentence

(such as an unconstltutlonal statute).

(g) Sentence in excess of maXJmum authorized by law

(h) New]y dlscovered evidence.

‘ ( ) Changes in the law that would be retroactive.

A " Ground 1: DEFp(vsé CouNséL WAS INé-PFéLTI\/E F-og FMumG

7o :rvve 11 6pTE IN VIOLAT)SN oF THE S:nGTH Gix AND Fowmz—rvrﬁ

-'Supportlng FACTS (tell your story bueﬂy Wlthout cmng cases or law)

DCFQWSE CaMNSEL \CNM‘I‘.—; \NVésrlé'p.f'& THE (mmc sccmé”

;p' THE ‘DeFeNsé Cau{vs/‘l, tc)ol/.LD’Va‘r SEMT NU Lmvcsmké-proé. TD Tué

House AT 2255 ﬂ'-"’f-iif\’é Byg, He wouLD ve - Beerv pBLE To aom’r

Yp w;TH \,J:Trvasseé aN BGHAL{— oP— THP DEFéNSé Arvb THAT‘ COJD,N.‘

‘@mue MYy Tcsnmofv)l A CHM\/cf’ w/m m& JuRry,

B. - Ground2 Depe/vce Cou/vacl_ WAS wéFFeoT;v’é Fort FAleé' o
' PLA?

A..r.p(He_p Peges Al ¥

' o&.)ecf ra :Nc_orvczcrAn/r- gforemmvrs

Supportmg FACTS (tell your story bneﬂy w1thout cmng cases or law)
¢ Caurvfél— LAJLQD ‘TO I2€-DUP6£T' \)J'f""f‘sses JE@Z\/ é

Dé FGV‘VS

Av\n) Rabeff .)C.HAAN AFT‘ER TH&R? 1e=sr/rw:.f\z>/ A Rebn’iétf op

¢ SHownrv T’HE’ Two DH‘Fé@QNCCg

‘THesc— T.Nb w;rNtsSEé woul,]) H#u
u D VE ca/uvmwc’o THE. Tuﬂy THAT "THEY LueE

5{3 ‘1'161‘//7’70/Vy A LS
FABP\<arING, Arr/lcﬁio pnge.f 3 7
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"UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION. -
WILLIE J. SAFFORD,
Petitionef,
ve Case. No. 8:14-cv-1759-T-27MAP
SECRETARY, Department of Corrections,

Respondent.

/

I

LIST OF EXHIBITS

Exhibit Description

-1 Information
' Pinellas County .
case no. 10-CF-9375

2 Triél Tranécript_
3 Verdict

C;MMA ' Judgment and Sentence
5 Initial Brief |

_2DCA Case No. 2D11-2625

6 Answer Brief
2DCA Case No. 2D11-2625

7 Slip Opinion
. 2DCA Case No. 2D11-2625
8 - Motion for Postconviction Relief
9 - Order Striking in Part and Reserving

Ruling in Part on Defendant’s Motion
for Postconviction Relief

10 Order Denying<Defendant’S”Motion for
. Postconviction Relief
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11

12

13

14

.15

16

17

18

19

Slip Opinion

2DCA Case No. 2D13-864 .

Mandate
2DCA Case No. 2D13-864

Motion for Post;onviction Relief
Order Striking in Part and Resefvinq
Ruling in Part on Defendant’s Motion
for Postconviction Relief '

Amended Claim One

Order Denying Defendant's Motion for
Postconviction Relief

Initial Brief

2DCA Case No. 2D13-4116

'Slip Opinion

2DCA Case No._2D13—4116

Mandate
2DCA Case No. 2D13-4116



UNITED STATES DISTRICT -COURT
 MIDDLE DISTRICT OF FLORIDA
" . TAMPA DIVISION
WILLIE J. SAFFORD,
Petitioner,
v. Case. No. 8:14-cv-1759-T-27MAP
- SECRETARY, Departmentvof Correctiohs,

Respondent.

/

' RESPONDENT’S NOTICE OF FILING EXHIBITS

COMES NOW, the Respondent, by and through the underéigned
counsel, and gives_notice to this Honorable Court of Respondent’s
filing exhibits to the response in the above styled cause under

separate éover by paper submission.

_Respectfully submitted,

PAMELA JO BONDI,
ATTORNEY GENERAL

/s Sonya Roebuck Horbelt

SONYA ROEBUCK HORBELT

Assistant Attorney General
Florida Bar No. 0937363

Office of Attorney General

3507 E. Frontage Rd #200

Tampa, FL 33607

813-287-7900
Sonya.Horbelt@myfloridalegal.com


mailto:Sonya.Horbelt@myfloridalegal.com

CERTIFICATE Of-SERVICE
I HEREBY'CERTIfY that, on Oétober éé, 2014, I electronically'
- filed the foregoing with the Clerk of the éourt.by using the CM/ECF
system. I furthef certify that'true and correct copies of the
vforegdiﬁg document and the notice Aof ‘electronic filingl (sans
exhibits) have been furnished by U.S. mail to.the,following non-
'CM/ECF, participant: Willie J.° Safford, DOC# 243373, Lake
Correctional Institution, 19225 U.S. Highway 27, Clermont,. Florida

34715-9025.

s/ Sonva Roebuck Horbelt
COUNSEL FOR RESPONDENT




UNITED STATES DISTRICT COURT
MIDDLE'DISTRICT'OF FLORIDA
: TAMPA DIVISION
" WILLIE J. SAFFORD,
Petitioner,
v, Case. No. 8:14-cv-1759-T-27MAP

‘SECRETARY, bgpartment of éorrections,

Respondent.

/

LIST OF EXHIBITS

‘Exhibit Description

1 Information
Pinellas County
case no. 10-CF-9375

2 Trial TtanScript

3 Vgrdict

4 'Judgment and Sentence
5 Initial Brief

2DCA Case No. 2D11-2625

) Answer Brief
2DCA Case No. 2D11-2625

7 Slip Opinion
2DCA Case No. 2D11-2625
8 . Motion for Postconviction Relief
9 Order Striking in Part and Reserving

Ruling in Part on Defendant’s Motion
for Postconviction Relief

10 Order Denying Defendant’s Motion for
Postconviction Relief
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Slip Opinion S
2DCA Case No. 2D13-864

Mandate - ' ,
2DCA Case No. 2D13-864

Motlon for Postconviction Relief

Order Strlklng in Part and Reserv1ng
Ruling in Part on Defendant’s Motion -

" for Postccnviction Relief

. Amended Claim One-

Order Denying Defendant’s Motlon for
Postconv1ctlon Relief

Inltlal Brlef

2DCA Case No. 2D13—4116
Slip Opinion

2DCA Case No. 2D13-4116

Mandate - oo
2DCA Case No. 2D13-4116
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‘Electronic Case Filing | U.S. District Court - Middlie ... rage L OI 1

.

Answers to Complaints
8:14-cv-01759-JDW-MAP- Safford
v. State of Florida

HABEAS

U.S. District Court
Middlelbist:ict of Florida
Notice of Electronic Filing

The follow1ng transactlon was entered by Horbelt, Sonya on 10/28/2014 at
1:08 PM EDT and filed on 10/28/2014 .

Case Name: Safford v. State of Florida
Case Number: 8:14-cv=01759-JDW-MAP
Filer: State of Florida

Document Number: 6

Docket Text
RESPONSE to [1] Petltlon for wr|t of habeas corpus by State of Florida. (Attachments: # (1)
Appendix Exhibit List)(Horbelt, Sonya)

8:14-cv-01759-JDW-MAP Notice has been electronically mailed to:

Soﬁya Roebuck Horbelt sonya. horbelt@myflorldalegal com,
CrlmAppra@myflorldalegal com

8:14—cv—01759—JDW—MAP Notice has been delivered by other means to:

Wlllle J. Safford

243373

‘Lake Correctional Institution
19225 US Hwy 27

Clermont, FL 34715-9025

The following document(s) are associated with this transaction:
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The follow1ng transaction was entered by Horbelt Sonya on 10/28/2014 at
1:09 PM EDT and filed on 10/28/2014 :

Case Name: Safford v. State of Florida
Case Number: 8:14-cv-01759-JDW-MAP
- Filer: : - State of Florida

Document Number:l

Docket Text
NOTICE by State of Florida re [6] Response to habeas pet|t|on notice of filing paper eXhlbItS
(Attachments #(1) Appendlx Exhibit Llst)(HorbeIt ‘Sonya)

8:14~-cv-01759~-JDW-MAP Notice has been electronically mailed to:

Sonya Roebuck Horbelt - sonya;horbelt@myfloridalegal.com,
CrimAppra@myfloridalegal.oom

_ 8:14—cv-Ql759—JDW—MAP Notice has been delivered by other means to:

‘Willie J. Safford

. 243373

Lake Correctional Institution
19225 US Hwy 27

Clermont, FL 34715-9025

The following document (s) are associated with this transaction:

Document description:Main Document

Original filename:n/a

‘Electronic document Stamp: : »

[STAMP dcecfStamp ID=1069447731 [Date=10/28/2014] [FileNumber=12934593
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Document description:Appendix Exhibit List

Original filename:n/a.

Electronic document Stamp: ' '

[STAMP dcecfStamp ID=1069447731 [Date=10/28/2014] [FileNumber=12934593
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
WILLIE J. SAFFORD,
Petitioner, .
. o | . CASE NO. 8:14-cv-1759-T-27MAP

R . . T
SECRETARY, Department of Corrections,
Respondent. - A
/

RESPONSE TO PETITION

COMES NOW the Respondent, Secretary of the Florlda Department'

/

of Correctlons, by and through the under81gned Assistant Attorney
General, and files this response to the petition for writ of habeas
"corpus. Respondent submits the petitidn should be denied for the

following reasons.

Réspondent denies Petitioner is being illegally restrained and

deniés each and every allegatiqn in the instant petition indicéting
in any manner that Petitioner is entitled to‘reiief'from this
Court. Respondent holds Petitioner in lawful custody.pursuant to
jﬁdgments and sentences ‘rendered in the Sixth Judicial CerUlt in
and for Pinellas County, Florida in Case No. 10-CF-9375.
I. Procedural History

'Petitioner; Willie Saffofd,.was charéed.by information with
aggravated battery with the use of' a deadly -weapon of fhe

infliction 6f great bodily harm. (Ex. 1). He was tried by jury

(Ex. 2) and convictedAés charged (Ex. 3). He was found to be a

habitual felony offender, a prison releasee .reoffender,' and a

~



violent career criminal and sentenced to a mihimum ﬁandatory term
of.thirty years in pfison.'.(Ex; 4). |
Direct Appeal

Petitionér'pursﬁed a direct appealvénd hié attorney, Jack W.
Shaw; Jr.; filed_aﬂ inifial bfiefbraising thrée issues: 1) Whethét
the'trial court erred in denying éetitioner's motion fér judgmentT'
of acquittal as to_aggravated battery; 2) Whether the trial éoﬁrt
erfed in refusing to instruct the jury on self-defense; and-3)v
Whether the trial courf abused_ its discretion in refusing to
ihstruct tge jury that a fist is not a deadly weapon. ‘(Ex. 5).
The State filed an answer brief; (Ex. 6). On February 24, 2012,
the Second District Court of Appeal (Judges Silberman, Casanuevé,l
and Davis) affirmed without opinion. (Ex. 7). Safford v. State,
81 So. 3 427 (Fla. 2d DCA 2012) (2D1152.625)'_. :

Collateral Proceedings

Firsé Motion.fbr Postconviction Rei;ef

On . August l; 2012, pétitioner filed g‘ motion ° for
postcoﬁviction felief pursuant to Florida Rule bf Criminai
Précedure 3.850. (Ex. 8). On November 28, 2012, the state circuit
court ,en£éred an order striking‘ petitioner’s motion in part,
reserving ruling in part, and allowing‘petitioner thirty days to
émend insufficient claims. (Ex. 9). On.January 29, 2013, the
circuit court entéred a final.order denying the motion. (E#} 10).

On November 22, 2013, the Second District Court of Appeal (Judges

Casanueva, Kelly, and Crenshaw) affirmed without opinion.' (Ex.



11). safford v. State, 127 So. 3d 514 (Fla. 2d DCA 2013). Mandate
issued December 19, 2013. (Ex. 12).
Second Motion for Péstconviq?ibn Relief

On' February 13, 2013, petitioner filed a second rule 3.850

motion for postconviction relief. (Ex. 13). On June 17, 2013, the

state circuit court entered an order striking the motion in part

énd reserving ruling in part. (Ex. 14). Petitioner then filed an
famendéd_claim Qné; (Ex. 15). Oﬁ Auggst.9,'2013, the circuit court
entered én ofder denying petitioner’s motion. (Exf_ 16).
lPetitioner appealed and filed an initiai'brief; (Ex. 17). On June

.20, 2014, ihelSecond District Court -of Appeal’XJudges'LaRose,
.Khouzém, and Sleet) affi;med without opinion. .(Ex; 18). Safford
v.vState, 2014 WL.2801782 (Fla. 2d DCA 2014). Mandate issued July
15, 2014. (Ex. 19). | |
Presenf Petition

fhe present federal petition was providedvto prison officials
- for mailing on July 18, 2014. '
II. Timelingsg_of the fetitién

The petition is timély under the oné—yeér limitation period of
28 U.S.C. §- 2244(d) (1), 4as amended by the Antiterrorism and
Effective Deéth Penalty Act of 1996 (AEDPA). According to the
AEDPA, a persoh in custody pursuant to the judgment of a- state
cburt has one year from the date his judgmént became final to file
a §2254 fedéral habeas petition. Howe&er, “[tlhe timé durihg which
a properly filed application for State post-conviction or other

collateral review with respect to the pertinént judgment or claim



is pending shall not be counted toward” the limitation period. 28

U.s.C. §2244 d) (2).

Petitioner’s convictions and sentences were affirmed by the
state appellate court on February 24, 2012. Because petitioner did
not petltlon the Unlted States Supreme Court for certiorari rev1ew,_
his judgment became flnal when the tlme for seeklng such review
explredl90 days later on May 24, 2012. See Supreme‘Court Rule,.
13(3); Gonzalez v{'Thaler;,——— U.s. ---—, -——, 132 S.Ct. 641, 653
54 (2012) Petitioner then had one year, absent any tolllng,
w1th1n which to flle his federal habeas petltlon.

On August=1, 2012,\81xty—n1ne (69) days after his judgment
became final, petitioner filed nis first rule 3.850 motion for
pdstconviction relief, thereby tolling 296 days-of the time within
which to file his federal petition. That motion remained pending
until the appellate mandate issued on Deeember 19, 2013.  In the
meantlme,.petltloner flled his second rule 3.850 motion on February

13, 2013.. The mandate relatlng to that motion issued on July 15,

,‘2014. Petitioner then had 296 days within which to file his

federal habeas petition, making the federal petition due on or

before May 7, 2015. Thus, the instant petition, provided to prison

officials.for'mailing on July 18, 2014, is timely. However, the

motion should be denied because the grounds raised by petitioner

are without merit.



III. Goverﬂing pfinciples

A. Exhaustion and'proéedural.def;u;t

Priof to seeking relief.ih féderai courf from a state couft
conviction and sentence, a habeas petitioner is requiréd firsf‘to
ekbaust.his fedefal claims by presenting them to the state courts.
'28'U.S.C. § 2254(b) (1) (B); Medellin v. Dretke, 544 U.S. 660, 666,
125vS.Ct;-2088, 161 L.Ed.2d 982 (2005). If a'pet;tioner fails to
properlyiekﬁéﬁst a-Claim, and can no ionger do so because state
'procedural rules would now pfeclude review of the ciaim, the claim
is'procedurally:déféulted and parred from review in federal court.

Keeney v. Tamayo—Reyes, 504 U.s. 1, 7, 112 s.Ct. 1715, 118 L.Ed.2d

318 (1992); Cbleman v.. Thompson, 501 U.S. 722, 111 'S.Cct. 2546
- (1991) .
B. AEDPA’s deferential standard

AEDPA “restricts the circumstances under which a federél

habeas court may grant relief to a state prisonef whose claim has

already been ‘adjudicated on the merits.’” Johnson v. Williams,
-——- yU.S. ————, 133 S.Ct. 1088, 1091, 185 L.Ed.2d 105 (2013) (citing
28 U.S.C. § 2254(d)). Pursuant to AEDPA’s demanding standard, the

petitioner may gain relief only if the state-court decision he
assails “was contrary to,‘or invoived an unreasonable application
of, clearly established” Supreme Cou;t»precedent, orv“was based on
an.un:easonable determination ofA;he facts in light of tﬁe evidence
presented in the State court proceeding.” 28 U.S.C. S 2254kd)(1),

(2) .
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IV. Response

"GROUND ONE

In ground one, petitioner asserts that the trial court erred

in aenying defense counsel’s motidn for judgment of acguittal on-
the aggfavéted.batteryléhargevbecause the évidence-was insufficient
to prove éither that the barstool used to batter the victim was a.
deadly ﬁeapon_dr that the victim suffered gfeat bodily harm. Tﬁis_
claim was raised as gréund one in petitioner’s initial brief on-

direct appeal and is exhausted for federal habeas purposes.

Howévef, the claim is without merit.

Thé clearly established federal iaw whiéh applies to a claim
of insufficieﬁt evidence is Jacksoﬁ V. Virginia, 443‘U.S:m§97,_22
S.Ct. 2781, 61 L.Ed.2d 560 (1979). According to Jackson, in order
to obtain habeas corpus relief, a petifione: must establish that

upon evidence adduced at trial viewed in the light most favorable

to the prosecution, no rational trier of fact céuld have found

prdof beyond a reasonable»doubtl'.Petitioner'has failed to make

this showing and the étate court’s denial of relief was neither
contfary to nor an unreasonable applicatioﬁ of any clearly
established federal law. |

As the Staté~argued in its answer brief on difect appeal:

[Petitioner] contends herein that the
evidence was insufficient on the alternate
theories basing the conviction for aggravated
battery, vis-a-vis: (1) that the barstool was
not a deadly weapon; and (2) that the victim
did not suffer the requisite injury. The
State disagrees, . and contends that the
evidence was sufficient as to both theories.



I

As to the theory of aggravated battery by

use of a deadly weapon, a deadly weapon is 1)
any . instrument which, when it is used -in the
ordinary manner contemplated by its design and
construction will or is likely to cause great
bodily harm, or 2) any instrument likely to
cause great bodily harm because of the way it
is used during a crime. E.g., Nguyen v.
State, 858 So. 2d 1259, 1260 (Fla. 1lst DCA
2003)-. With regard to .the latter, ‘and as
applied hereto, a barstool used to strike.
someone in the head, while the wvictim’s back
was toward the perpetrator, with enough force
to break one of ‘its legs, 1is more - than
sufficient evidence for the jury to determine
if the barstool was utilized.as a deadly
weapon. See L.R.W. v. State, (848 So. 2d 1263
(Fla. S5th DCA 2003) (aggravated assault with a
deadly weapon affirmed where juvenile was .
holding a chair over the victim’'s head and
menac¢ing the victim). Cf. P.R. v. State, 782
So. 24 509 (Fla. 2d DCA 2001). Compare J.A.
v. State, 697 So. .2d 969 (Fla. 3d DCA 1997)
(stool was not deadly weapon for aggravated
assault where juvenile held the chair close to
his chest at all times and did not use the
'stool in an aggressive manner at any time) .

As to the theory of aggravated battery by
the requisite injury, = the evidence
established, in the light most favorable to
the State, that [petitioner], by punching the
victim, broke the victim’s nose in multiple
places resulting in permanent displacement of

‘his nose and for which treatment was sought
the next day. Such is sufficient for the jury

" to determine if the wvictim suffered the
requisite injury. See Owens v. State, 289 So.-
2d 472 (Fla. 2d DCA 1974).

(Ex. 6,_pp.,7—9). Based on the>evidence presented at trial, as

summarized in the State’s direct appeal brief, it was objectively

reasonable for the state courts to conclude that there was

sufficiént evidence for a rational’ jufor to find Dbeyond a
reasonable doubt that the barstool was used as a deadly weapon -

and/or that the victim suffered great bodily harm, and the denial



of relief on this claim was néithericontrary to nor an unfeasonable
application af any clearly‘ established fédérai law. Nor has
petitioner shqwn that it waé based on an unreasonable determination
of the facts in light of the_ evidence' presented at. trial.

Petitioner is entitled to no relief on this claim.

GROUND TWO

In ground two,;petitioner asse#ts'tﬁat the trﬁéi court erred
in 'refusing_ to instruct the juiy on seiffdefensé. Although
pétitiongr raised fhis claim in grqund.two of his initial brief on
direct;appeal} he did ndt presentlthe»issue as a federal claim. He
cited'oniy state case law and made no claim of a'violafién of his
" federal constitutional rights.‘ Héwevér; to pfoperly exhaust a
federal claim, a state prisoner must “fairly present” his federal
claim in each appropriate state‘court in a maﬂnér whichJWOuld alert
thatﬁcourt to the élaim's féderal natﬁré. See Baldwin v. Reese, 541
U.s. 27, 124 s.Ct. 1347, 1350, 158 L. Ed. 2d 64 (2004);.Duncan V.
Henry, 513 U.S. 364, 365, ilS.S. Ct. 887, 130 L. Ed. 2d 865 (1995).
Becauée peﬁitioner did not brief this claim as a federal
;constitutioﬁal claim in the Staté court, the claim has noﬁ been
properly exhausted. Petitioner cannot now raise this claim in
state court because he is not entitled to a second appeal and
claims which cah be raised on direct appeal are not.cognizable in
postconviction motions in Florida. See Florida Rule of Criminal
Procedure 3.850(c) (“This rule does not'aufhofize relief baéed'on'

grounds that could have or should have been raised at trial and, if



[ad

properiy- pfeserved, on _direct appeal of the judgment and

sentence.”) Aiso, any postconviction motion raising the eiaim now'’

would be untimeli. Thus, this cleim is pfoceduraily barred.
Moreoﬁer, for the reasons set forth in the State’s answer

brief on direct appeal (Ex. 6, pp. 10-11), the trial court preperly

" refused . to give an instruction on self?defense_ and the _state

courts’ denial of relief on this claim was neither contrary to nor
an unreasonable application of any clearly established federal law.

Petitioner is entitled to no relief on this claim.

GROUND THREE

In ground three,’ petitioner,asserts that the trial court
abused its discretion in refusing.to ihstruct the jqry that a fist
is not a deadly weapon. Although petitioner raised.this claim in
ground three of his initial brief‘on direct appeal, he did not
present the issue as a federal claim. He cited only state case law
and mede ne claiﬁ of a violation of his federal constitﬁtional
rigﬁts. Thus, no federal claim felating to tﬁe trial eourt’s
refusal to give the requested instruction has been exhausted.
Petitioner eannot now raise such a claim in state coﬁrt because he
is pot-entitledlto a second abpeal, claims which can be raised on
direct appeal afe not cognizable in a postconviction motion, aﬁa
any postconviction motion weuld now be ﬁntimely.' Thus, any federal
cleim relatiné to this ground is pfocedurally barred.
| 'Furthermore, .petifionefﬁ does not identify any federal

constitutional provision or law which was violated by the absence



T

XY

of an instruction that a fist is not a deadly weapon. “But it is

only noncompliance with federal-law that renders a State's criminal

judghent.susceptible to collateral attack in .the federal courts.”
Wilson v. Corcoran, 131 S.Ct. 13, 16 (2010).
Moreover, for the reasons set forth in the State’s answer

brief on direct appeal (Ex. 6, p. 12); the trial court properly

‘denied the defense request for a special instruction and the state

courts’ denial of relief on this claim was neither contrary to nor

an unféasonablé application of.any clearly established federal law.

Petitioner'is‘entitled to nb‘:elief on this claim.

GROUﬁD FOUR

In grouhd four, petitioner asséfts.that the trial court erred
in allowing a juror who had not been questiéned during Jjury
selection to be seatéd.on.the jury. ' This claim was not raised in
ﬁhe state courts and is unexhausted and’procedurally barred. It'is'
also waived because petitioner stated at trial that he wasv
satisfied with thé jury selected. (Ex. 2, p. 140). Furthermore,
petitioner has not asserted any federal constitutional viblation.
Moreover,lpetitioner’s claim is without‘mérit because the record
shows that the entire jury venire was questioned (Ex. 2, pp. 1-127)

and neither Florida law nor the federal constitution'require that

»eﬁery prospective juror be individually questioned or provide

audible responses to the general questioning. For all of these

reasons, petitioner is entitled to no relief on this claim.

10
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WHEREFORE, based upon the foregoing reasons, Respondent

.respectfullyAaskS'this Honorable Court to deny the petition.

"Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

/s/ _Sonya Roebuck Horbelt
SONYA ROEBUCK HORBELT
Assistant Attorney General
Florida Bar No. 0937363
_Concourse Center 4 '

3507 E. -Frontage Road, Suite 200
Tampa, Florida 33607-7013
‘Phone: (813)287-7900

Fax: (813)281-5500

‘Email: sonya.horbelt@myfloridalegal.com

"CrimAppTpa@myfloridalegal.com

COUNSEL FOR RESPONDENT

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on October 28, 2013, I eiéctronically
filed the fbregoing with ﬁhe Clerk of the Court by using the CM/ECF
system. I further certify that true and correct copies of the
foregoing document and the notice of electronic.filing have.beén
furnished by U.S. mail to the following non-CM/ECF participant:
willie J. Safford, DOC# 243373, Lake CofrectionalvInstitution,

19225 U.s. Highway 27, Clermont, Florida 34715-9025.

/s/ Sonva‘Roebuck Horbelt -
COUNSEL FOR RESPONDENT
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UNITED ISTATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING

56 Forsyth Street, N.W.
Atlanta, Georgia 30303
" David J. Smith ‘ ' ’ A For rules and forms visit
Clerk of Court ’ : ) ~ www.call.uscourts.gov
November 015 2017

Elizabeth Warren

U.S. District Court

801 N FLORIDA AVE"

- TAMPA, FL 33602-3849

Appeal Number: 17-11619-G

Case Style: Willie Safford v. State of Florida
District Court Docket No: 8:14-cv-01759-JDW-MAP

The enclosed copy of this Court's order denying the application for a Certificate of A’ppeélability
is issued as the mandate of this court. See 11th Cir. R. 41-4. Counsel and pro se parties are
advised that pursuant to 11th Cir. R. 27-2, "a motion to reconsider, vacate, or modify an order
must be filed within 21 days of the entry of such order. No additional time shall be allowed for
mailing."

“All pending motions are now rendered moot in light of the attached order.
Sincerely,

DAVID J. SMITH, Clerk of Court

Reply to: Bryon -Robinson, G/bjk
Phone #: (404) 335-6185 -

Enclosure(s)

DIS-4 Multi-purpose dismissal letter“
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Case: 17-11619 Date Filed: 11/01/2017 Page: 1 of 13

No.17-11619-G

—— w)@—) |

Petitioner-Appellant,

STATE OF FLORIDA,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:

convicted him of aggravated battery. In July 2014, Safford filed the instant

petition for habeas corpus, pursuant to 28 U.S.C. § 2254, identifying four claims.
The district court denied Safford’s petlon, and declined to. grant a certificate of -

| on-appeal .in. Jorma pauperis (“IFP”).

Safford niow moves this Court for a COA and leave to proceed on appeal TFP.
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BACKGROUND:

On May 28, 2‘01 0, the State Attorney for the Sixth Judiqial Ciréuit of Florida
filed a Félony Information against Safford, charging him with aggravated battery,
in violation of Fla. Stat. § 784.045(1)(a). The Information charged that Safford
“by use of a deadly weapon . . . did actually and intentionally touch or strike” the
victim, or, alternatively, that he “did intentionally or knowingly causé great bodily

harm,” . |
At trial, the victitﬁ, Rodney Hartmyer, testified that he and Safford .Iived ina
- Tooming house with several other men. On the day of the offense, while some of

the residenfs were drfnking ‘beer in the living room, Safford became upset and

2 “knot” on his head, and g broken nose. Dr. Girgis, the physician who treated
Hartmyer the r.gexf day, testified that Hartmyer suffered g contusion to the back of
his head. She further testified that he suffered comminuted nasal bone fractures

and that the soft tissue in his nose was swollen.
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Safford’s attorney moved for .a judgment of acquittal at the close of the
state’s case and at the conclusion of trial. She argued that the state had failed to
prove that _(1) the barstool was used as a deadly w.eapdn; (2) Safford intended to
cause great bodily harmn; and (3) Hartmyer’s injuries actually constituted great
bodily harm. The state trial court denied both of these motions. The jury returned
a verdict of guilty, and the trial court sentenced Safford to 30 years’ imprisonment.
Safford appealed his conviction to the Florida Second District Court of Appeél.
(“DCA”), raising several issues, including whether the trial court erred in denying
his motion for judgment of acquittal. The DCA per curiam affirmed Safford’s
conviction without an opinion. |

Safford subsequently filed a counseled motion for post-conviction relief
under Fla. R. Crim. P. 3.850, alléging that trial counsel was ineffective for failing
to: (1) conduct a reasonable pre-trial fiﬁvestigation;f (2) sufficiently argue for a
judgment of acquittal; (3) a's:sert Safford’s speedy trial rights; (4) request a jury

instruction on the distinctions between serious, moderate, and -slight injury; and

(5) object to inconsisterit statements. The state habeas court denied the motion,

and the DCA per ciriam affitrmed that denial without an opinjon.

Safford then filed & second, pro se Rule 3 850 motion, alleging that trial
counsel was ineffective for failing to: (1) conduct a teasorable pre-trial
invesfigéti’on; (2) object to inconsistent statements; (3) take the depositions of the

3
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: victim and other witnesses; and (4) obtain various psychological, health, and social
sefvices records. The state habeas court denied the motion, and the DCA per
curiam affirmed that denial without an opinion.

Safford then filed the instant § 2254 petition and identiﬁéd the following
claims: (1) the state trial court erred in denying the motion for judgment of
acquittal, which the district court liberally construed to raise a federal due process
claim; (2) the state trial coﬁrt erred in refusing to instruct the jury on the theory of
Self-defense_; (3) the state trial court abused its discretion in refusing to instruct the
jury( that a fist was not a deadly weapon; and (4) the trial court erred in jufy
selection by seating a juror who was not questioned during voir dire. Although not
listed as an enumerated ground, the district court-also construed Saﬁ.'ord’s petition
as raising a claim for ineffective. assistance of counsel, based on trial counsel’s
failure to file a “motion to _corr_ipel or sup[p]ress.”‘

The districf court entered an order denying Safford’s pétition. As to Claim
1, the diStrict court found that Safford’s contention that the state failed to prove
either that Hartmyer suffered great bodily harm, or th;t the barstool was used as a
deadly weapon, was without merit. "It concluded that the injuries that Hartmyer .
Suf_feréd fell within the definition of great bodily harm under Florida law.

Altematively, it concluded that the fact that Safford hit Hartmyer with the barstool
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with sufficient force to break it indicated that it was used in a ‘way likely to
produce death or great bodily harrh, and it therefore was used as a deadly weé.pon.

As to Claims 2, 3, and 4, the district court found that they did not raise
 federal constitutional claims, and therefore were not cognizable in a federal habeas
proceeding. The court further found that, in any case, those claims were
unexhausted. Finally, as to Safford’s ineffective assistance claim, the district court
found that the claim was unexhausted Because he failed: to. raise that specific
ineffective assistance claim in his state post-conviction motions, and Safford could
~ not return to state court to file a successive post-cohviction motion because it
woﬁld be untimely. |

‘Safford filed a notice of appeal from the district court’s denial of his § 2254
petition. He now seeks a; COA émd leave to proceed on appeal IFP from this Cou_rt.
DISCUSSION: | |

| | A COA is required to appeal a final order in a proceeding under § 2254.

;S'ee 28 U.S.C. § 2253(c)(1)(A); Perez v. Sec'y, Fla. Dep’t of Corr., 711 F.3d 1263,
1264 (11th Cir. 2013). In order to obtain a COA, the petitioner must make “a
substantial showing of the denial of a constitutional right” 28 US.C.
§ 2253(c)(2). -Wﬁere the district court has denied a habeas petition on procedural

grounds, a petitioner must show that reasonable jurists would find debatable both
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(1) the metits of an underlying claim, and (2) the procedural issues:that he seeks to
raise. Slack v. McDaniel, 529 U.S. 473, 478 (2000).

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) generally
precludes federal courts from granting habeas rehef unleéss & petitioner has
exhausted all means of available relief under state law. 28 U.S.C. §2254(c).
Exhaustion of state remedies requires, that the state prisoner “fairly presen[t]
federal claims to the state courts in order to give the State the opportunity to pass
upon and cortect 'eillﬁeg@d violations of its prisoners’ federal rights.” Duncan v.
Henry, 513 U.S. 364, 365 (1995) (quotations omitted) (alteration in original).
However, the Supr.er;xe Court has held that procedural default will not bar a federal
court from hearing a “substantial claim of ineffective assistance” wh_@xe there was
no counsel or ineffective coﬁn'se?l‘ during the state collateral proééeding; Martinez
v, Ryan, 566 U.S. 1, 17 (2012) The petitiOner)Bear's the burdén of demonstrating
that the ineffective-assistance claim that heé seeks to raise is a substantial one—that
is, that it has “some merit”——before the proce“diir;aﬂ* -tdefamt can be excused. Id at
14, |

If a state court has adjudicated a. claim on the merits, a federal court may

~ grant habeas 'réligf’ only if the decision of the state court (1) “was contrary to, or
involved -an unreasonable application of, clearly established [flederal law, as
determined by the Supreme Court,” or (2)“was based on an unreasonable

6
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determination of the facts in light of the evidence presented in the [s]tate court

: proceeding.”' 28 U.S.C..§ 2254(d). A state court’s decision is “contrary to” federal

law if “the state court arrives at a conclusion opposite to that reached by [the
Supreme Court] on a question of law or if the state court decides a case differently

than th[e] Court has on a set of materially indistinguishable facts.” Williams v.

Taylor, 529 U.S. 362, 412-13 (2000). A state court’s factual findings are presumed

correct absent clear and convincing evidence to the contrary. 28 U.S.C.

§ 2254(e)(1). When the last adjudication on the merits from a state court provides

'no reasoned opinion, a petitioner’s burden under § 2254(d) is to “show([] there was

" no reasonable basis for the state court to deﬁy relief.” Wilson v. Warden, Ga.

Diagnostic Prison, 834 F.3d 1227; 1235 (11th Cir. 2016) (en banc), cert. granted,
137 S. Ct. 1203 (2017). (alteration in original) (quoting Harrington v. Richter, 562
U.S. 86, 98 (2011)).

Claim 1: Sufficiency of the Evidence

In his first claim, Safford asserted that his due process rights were violated
when he was convicted of aggravated battery after éhe state failed to prove all of
the elements of the offense Beyond a reasonable doubt. Specifically, he argued that
the state failed to prove either that Hartmyer suffered great bodily harm or that the

barstool was used as a deadly weapon. He did not contest that he committed
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- battery on Hartmyer, only that the evidence showed that his actions constituted
aggravated battery. |

To suéi:eed on a sufficiency-of-the-evidence claim in a § 2254 pfoceeding,
the petitioner must establish that, ‘even when the evidence aciduced at trial is
viewed in the light most favorable to fhe prosecution, ho rational trier of fact could
have f;)_und the essential elements of the crime beyond a feasonablé doubt.
 Jackson v. Virginia, 443 US. 3}07,l 319 (1979). Federal courts may not overturn a
state court’s fejection of a sufficiency-of-the-evidence claim unless ;he state
court’s decision was objectively unfeasonable. Parker v. Matthews, 567 U.S. 37, -
>43 (2012). | |

Under Florida law, aggravated battery may be committed in one of two
ways:

(D) A person' commits aggravated battery who, in committing
battery:

1. Intentionally or knowingly causes great bodily harm,
' permanent disability, permanent disfigurement; or '

2. - - Uses a deadly weapon.
Fla. Stat. § 784.045(1)(a). The Information filed by the State Attorney charged
Safford under both theories, and the State argued at trial that he could be convicted

under either theory.
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“Great bodily harm defines itself and means great as distinguished. from
slight; trivial, minor, or moderate harm, and as such does not include mere bruises
as are likely to ‘be inflicted in 4 simple assault and battery ....” McCormick v.

uderdale; 333 F.3d 1234 (11th Cir. 2003). (quoting Coronado v.

City of Fort La
State, 654 So:2d 1267,.1270 (Fla. Dist. Ct. App. ,1119:.9‘53)1_). The DCA has held that a
victim who suffered a facial fracture, numbness, and pain around the eye and face
suffered great bodily harm.. fCoionado, 654 So.2d at 1270. For pufposes of
Florida’s aggravated battery statute, “an object catt .. . . be fomid to be a'deadly -
weapon' if used ot thredtened to be used in a way likely to produce death or great
bodily harm.” Michaud v. State, 47 80.2d 374, 376 (Fla. Dist. Ct. App. 2010).

T_hé district court did not argusbly etr in denymg Claim 1, See Slack, 529
U.S. at484. Because the DCA per curiam affirmed the state trial court’s denial of
‘Safford’s motion for acquittal, he bore the burden of showing that there was no
reasonable basis for the DCA to detiy relief, Wilson, 834 F.3d at 1235. Thus, he
" would have needed to show that it was objectively unre'asonabl-ef for the DCA to
conclude ‘boj‘th that Hartmyer suffered great bodily harm and that the barstool was
used as a deadly weapon. Parker, 567 U.S. at-43. If eithet conclusion was not
:objectivély unreasonable, there was & reasonable ?b..aéi's for thie DCA to deny relief

on direct .appeai.
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First, the conclusion that Hartmyer sufféred great bodily injury: was. not

objectively unreasonable. The evidence at trial showed that Hartmyer sufféred a

nose. Given the types of injuries that the DCA has recognized as constituting great

bodily harm. in the past, it was not objectively’ unreasonable for the DCA to

conclude that Hartmyer’s. injuries constitited great bodily harm. vC’qunado., 654
So.2d at 1270

‘-S'I‘e.cond',_. even assuming that Hartmyer’s actual mjunes did not rise to the
likely to produce great bodily harm, and thus used it as a d-eé_dly weapon, was not.
objectively tinreasonable. The -evidence at trial showed that Safford struck
Hartmyer on the head and back with enough force that the batstool broke. The
jury therefore reasonably could have concluded that, under ‘the ?:ffi-rcumswnc,es,
Sa'ffor:d?s use of the bar stool was tikely to.produce great bodily harm, regardless of
whether it in'fact caused such harm. See Michaud, 47 So0.2d at 376. J

Accordingly, the state court’s denial of Safford’s due proc_’e;’ss ¢claim was not
objecuvely unregsondble. Parker, 576 U.S. at43.

Claims 2-4 "

As to the remaining enumerated grounds identified in Safford’s § 2254
petifiion; the district ‘court concluded that these claims did not raise federal

10
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constitutional claims, and, alternatively, that they were unexhausted. Claims 2 and
3 relate to the trial court’s failure to .gi-.v_e_ certam requested jury instructions, while
Claim 4 relates to the ‘trial court’s seating a juror who Safford claims he was not
gi‘s}en the opportunity to question. While reasonable jutists could debate whether |
these claiiris could have been construed to raise federal due process claims, they
could not debate whether the claiins wére procedurally barred.

While Safford did raise Claims 2 and 3 on direct appeal, he did not raise
them in terms of his federal constitutional rights. Rather; his appellate brief
focused solely on whether the trial court abused its discretion under Florida law by
rrefixsfiﬁg_ to give the tequested inistructions. He therefore dxd not “fairly presen|[t]
federal cl,h’im‘s to the state courts” such that the State had the opportunity to correct
the allegsd constitutional errors. Duncan, 513 U, at 365, As to claim 4, Safford
failed to raise this claun in either his direct appeal or post-conviction proceedings.
Safford would not have been permitted, under Florida law, to file a successive
direct appeal, and any successive post-conviction motion would have been
untimely. Accordifigly, Claims 2, 3, and 4 were barred from ‘fe&e‘ral habeas
TEVIEW, |

Ineffective Assistance

While not raised as an enumerated groundf',; fS;afférd also asserted in_ his
§ 2254 petition that trial counsel was ineffective: for ',fgilihg to file a “motion to

11
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compel or sup[p]ress.” Safford’s petition gives no indication as to what testimony

. or evidence his attorney should have attempted to compel or suppress.

Because Safford failed to raise this claim in either of his motions for post-
conviction relief under Fla. R. Crim. P. 3.850, the district court correctly concluded
that it was unexhausted. While he raised several ineffectiye—assistance claims in
his two motions for post—cohviétion relief, none of them involved an alleged failure
to “compel or sup[p]ress.” Mofeover, he failed to establish the applicability of any
exception t-o.overcome procedural default. He does not claim that the attorney who
represented him during his first state posf—conviction proceeding was ineffective,
and, in any case, he failed to demonstrate that his claim for ineffective assisftance‘

has any merit. Martinez, 566 U.S. at 14. Safford’s petition contains only a

. conclusory allegation, which fails even to identify the specific evidence or

testimony that trial counsel should have moved to compel or suppress. Thus,
Safford’s claim for ineffecti\)e assistance, raised for the first time in his § 2254
petition, was barred from federal habeas review. Duncan, 513 U.S. at 365.
Conclusion

Based on the existing_ record, reasonable jurists would not find debatable or
wrong the district court’s denial of Safford’s habeas petition.' Acéordingly,
Safford’s motion for a certificate of appealability is DENIED because he has .fai’iled

to make a substantial showing of the denial of a constitutional right. See 28 U.S.C.
12 |
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§ 2253(c)(2). ‘His motion for leave to proceed in.forma pauperis on appeal is

LAAAY. —
[TED STATES CIRCUIT JUDGE

DENIED AS MOOT.

. :
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
.OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY

, | CRIMINAL DIVISION
STATE OF FLORIDA S CASE NO.: CRC10-09375CFANO
: _ UCN' , 522010CF009375XXXXNO
A
DIVISION M
WILLIE SAF FORD
Person ID: 00324504, Defendant
/
ORDER TO SHOW CAUSE

THIS CAUSE came before the Court on the Defendant’s pro se “Motion for
Postconv1ct10n Relief 3. 850(B) for Newly D1scovered Evidence,” filed on June 17, 2019. The

Court dismissed that motlon in a separate order Having con31dered the motion, record, and' |

: apphcable law, this Court ﬁnds as follows:

On May‘ 12, '2'(_)1 1, defendant was convicted of one count of aggravated‘battery. The Court
sentenced him to 30 years’ imprisonment as a Habitua_l Felony Offender (HFO), with a 30 year

' minimtlm-mandatory as a Violent Career Criminal Offender, and 15 Year minimum-mandatory as -

a Prison Releasee Reoffender. (Ex. A, Judgment and Sentence). Defendant appealed his
conviction, .and the Second District Court of Appeal' afﬁrmed per curiam. See Safford.v. State, 81
So. 3d 427 (Fla. 2d DCA 2012) (table). The mandate issued on March 21, 2012. On November
17, 2017, the Court amended defendant’s sentence to strike the HFO de31gnatx0n

Aside from that amendment to his sentence; since his conv1ct10n on May 12, 2011,

defendant has ﬁled 11 mentless motions for postconv1ct10n relief in this matter _(See Ex. B,

- Docket Pages). And all of the orders that Defendant has appealed have been upheld by the Second |
District Court of Appeal The followmg are the orders that the Court has issued dlsposmg of

Defendant’s success1ve ﬁimgs _ _

On August 6, 20 %2 defendant filed his initial motion for postconv1ct1on relief, which the
Court denied in an order entered on January 29, 2013. (Ex. C); Saﬂord v. State, 127 So. 3d 514
(Fla. 2d DCA 2013) (table) (affirmed per curiam).

On February 13,2013, defendant ﬁled a second motion for postconv1ct1on relief, which the.
Court denied in an order entered on August 9, 2013. (Ex. D); Safford v. State, 166 So. 3d 783 (Fla -
2d DCA 2014) (affirmed per curiam). '



On April 25, 2016, defendant filed a thlrd motion for postconv1ct10n relief, which the Court
denied in an order entered on May 19, 2016. (Ex. E); Safford v. State, 229 So. 3d 1232 (Fla. 2d
DCA 2017) (table) (affirmed per curiam)..

On Jtlly 20, 2016, defendant filed a fourth motion for postconviction relief, which the Court
denied in an order entered on July 29, 2016. (Ex. F). '

On April 10,2017, defendant filed a fifth motion for postconviction rehef which the Court
denied in an order entered on May 8, 2017. (Ex. G). ‘

On August 7 2017, defendant filed a sixth motion for postconv1ct10n relief, whlch the
Court denied in an order entered on August 22, 2017. (Ex. H); Safford v. State, 242 So. 3d 369
(Fla. 2d DCA 2018) (table) (affirmed per curiam).

~ On February 19, 2018, defendant filed a “Motion for Polygraph Test,” which the Court
dismissed in an order entered on February 28, 2018. (Ex. I); Safford v. State, 252 So. 3d 163 (Fla.
2d DCA 2018) (affirmed per curiam). S

On November 6, 2018, defendant filed an eighth motion for postconviction relief, which
the Court dismissed in an order entered on November 28, 2018. (Ex. J). '

On December 7, 2018, defendant filed a ninth motlon for postconviction relief, which the
Court dismissed in an order entered on December 20,201 8. (Ex. K). The dismissal of defendant’
motion is currently pending before the Second D_istri_ct Court of Appeal in appellate case number
2D19-120. |

On Jahuary 25, 2019, defendant filed a “Motion to Address [the éourt] on Defendants
Theory of Aggravated Battery,” which the Court treated as a motion for post-conviction relief and
dismissed in an order entered on February 22, 2019. (Ex. L). |

| Defendant then filed his eleventh such motion, a “Motion for Postconviction Relief
3.850(B) for Newly Discovered Evidenee » on June 17, 2019. The Court dismissed that motion in
~ an order entered on July 9, 2019. (Ex. M). o
This Court has an affirmative duty to ensure every citizen’s access to courts. Rivera v. |
State, 728 So.2d 1165, 1 166 (Fla. 1998). To that end, this Court also has a duty to ensure that its
finite resources are utilized in a way that both enhances judicial efficiency and promotes the
_interest of justice. See Lussy v. Fourth District Court of Appeal, 828 So. 2d 1026, 1027 (Fla. 2002)
(noting that “a ﬁrnitation on Lussy.’s ability to file would further the constitutional right of access

because it would permit this Court to devote its finite resources to the consideration of legitimate

20f4



claims filed by others”) Addressing successive claims hinders the Court’s ability to address other
defendants’ meritorious clalms in an efficient manner. Defendant’s successive, meritless motions.
have placed a burden on the Clerk of the Circuit Court, court administrative personnel and this
Court such that the administration of justice for other litigants is in danger of being negatively
impacted. The Floride Supreme Court has held that any citizen, including a citizeu attacking his
conviction, that abuses the right to pro se access by filing repetitious and frivolous pleadings can
be prevented from bringing further attacks on his COnviotion and sentence. See Rivera, 728 So. 2d
at 1166 (recognizing the Court’s inherent power' to bar abusive litigants from continually filing
frivolous motions or petitions). |

‘Further, section 944. 279 Florida Statutes sets forth drsmphnary procedures applicable to
prlsoners who make fnvolous filings. The Court, sua sponte, may inquire whether a frivolous or

malicious collateral criminal proceedmg has been ﬁled § 944.279, Fla. Stat. (2016). Under section
944.28(2)(a), such a finding may result in forferture of all or part of any accumulated gain time.
Tannehill v. State, 843 So. 2d 355, 356 (Fla. 3d DCA 2003). 1t may also result in Department of
Corrections’ disciplinary proceedings under sections 944.279 and 944.09.

The Court expressly warned defendant against filing frivolous successive claims three
times in the last seven months—in its orders dated November 26, 2018, December 18, 2018, and
February 22,2019. (See Ex. J, K, L) But because defendant persists in filing meritless motions
despite this Court’s warnings, defendant is now ordered to show good cause within 30 days of
this Order why, as a sanction for abusing the judicial system, this Court should not re; ject any future
pro se filings in case CRC10-09375CFANO and place them in an inac.tiv_e file. See Spencer, 751
So. 2d at 48 (noting that it is important for courts to provide notice and an opportunity to respond
before preventing a pro se litigant from bringing further at'racks on his conviction and sentence).

Accordingly, it is
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ORDERED AND ADJUDGED that Defendant shall file a written statement with this

Court within 30 days of the date of this Order, showing cause why this Court should not bar him -

from filing any future pléadings, motions, documents or other filings unless signed by a member
of The Florida Bar in good standing, and addressing whether he should be subject to disciplinary
| proceedings for filing frivolous or malicious collateral criminal proceedings. Failure to file such
- a statement within the required time will result in entry of an order barring Defendant from ﬁling
any future pro se pleadings and directing the Clerk of Court to reject all of his pro se filings in
case CRC10-09375CFANO. ' | -
THE DEFENDANT IS HEREBY NOTIFIED that this is NOT a final order and he
- should not file an appeal until such time that a final order is issued.
DONE .AND‘ ORDERED in Chambers in Clearwater, Pinellas County, Florida, this
_____ dayofJuly, 2019.A true and cofrect copy of this order has been furnished to the parties

listed below.
Philip J. Federico, Circuit Judge
Original St ned

cc: Office of the State Attorney

Willie Safford, DC# 243373 o JUL 1 1208

Hamilton Annex ' '

.,.rq-ﬂl 3
10650 SW 46th Street . . . PHILIP 5. FED

Jasper, Florida 32052-1360 Circuit Judiz®

4of4




Accordmgly, itis . : o N \
ORDERED AND ADJUDGED that Defendant’ “Motion for Postconviction Relief
- 3.850(B) for Newly Discovered Ev1dence” is hereby DISMISSED.

DEFENDANT IS NOTIFIED that he has thirty (30) days from the rendmon date of this

Order to file an appea.l should he choose to do so.
RED in Chambers in Clearwater, Pinellas County, Flonda, this
2019. A true and correct copy of this order has bcen furmshed to the

parties hsted below

Philip 1 P;ederico\,l Circuit Judge

cc: Office of the State Attorney

Willie Safford, DC# 243373
Hamilton Annex

10650 SW 46th Street
Jasper, Florida 32052-1360
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR PINELLAS COUNTY CRIMINAL DIVISION =

CASENO.: CRC10-09375CFANO
52201001«*009375)000{1@0

STATE OF FLORIDA
v UCN
" DIVISION: M .
, -
WILLIE SAFFORD , ) O N Y& §
" = =
: / 0 )
L2 =TT
25 © G
= ” I%Ci

SPN: 00324504, Defendant
ORDER DENYING DEFENDANT’S MOTION Fi OR POSTCONVI
THIS CAUSE came before the Court upon Defendant’s pro se Mot1<§i fg&ﬂostdbhwe@on
Relief, filed August 6, 2012, pursuant to Florida Rule of Ctiminal Piocedure 3.850. Hhvmg‘}evlémd

the motion, record, and applicable law, the Court finds as foHOWS
Procedural History ‘
" On May 12,2011, defendant was found gmlty byj Jury of one count of aggravated battery. He

mmmum—mgnd@toq as a Violent Felony Offender (VFO), and 30-year mmlmum-mandatory asa
Prison Releasee Reoffender (PRR) (See Exhibit A:Judgment arid Sentence). Defendant’s conviction
and sentence were affirmed on appeal; the mandate was issued on March 21, 2012, On August 6,
2012, Defendant filed the instarit Motion for Postconviction Relief; raising six claims. On November
27, 2012; this Court entered an order striking Grounds One (b), One (c), and Five as facially
insufficient, and granting thirty days’ leave to amend, pursuant to Spera v. State, 971 So. 2d 754
(Fla. 2007). The Couﬁ reserved ﬁﬂing on the remaining claims.! To date, no amendment has been

Ana!zsls

filed.
Defendant’s motion raises six claim of inéffective assistance of counsel. To state a facxally
sufficient claim for ineffective assistance of counsel, a defendant must allege (1) thata specific act or
omission by counsel was outside the wide range of reasonable professional assistance, and (2) that
there is a reasonable probablhty that, but for couﬁsel.’s errors, the outcome of the proceedmgs would

1 The Coun’s November 27,2010 Order Striking in Part and Reserving Ruling in Part on Deféndant’s Motion for

Postconviction Relief is hereby incorporated by reference.
 EXHIBIT M |

\
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days aﬁér the defendant is sentenced or, if the defendant appealed the judgment and sentence,
after the mandate issues from direct appeal. See Fla. R. Crim. P. 3.850(b); Curtis V. State 870
So. 2d 186 (Fla. 2d DCA 2004). Defendant filed the instant motion more than two years after his
judgment and sentence became final in 2012 and it is therefore untimely under that 'Rule. The
Court will therefore consider whether any of Defendant’s claims might~be appropriately raised
under another rule of criminal procedure. See Williams v. State, 113 So. 3d 974, 975 (Fla. 2d
DCA 2013) (holding that, when a pro se litigant erroneousiy files a claim pursuant to an
inappropriate rule of criminal procedure, then the court should endeavor to address the claim as
if it were filed pursuant to the appropriate rule). Defendant’s motion raises four claims for relief:
Claim One: Defendant alleges that the trial court erred when it accepted Defendaﬁt’s waiver of
his right to a pre-séntence investigation (PSI). Claims of trial court error must be asserted on
appeal and cannot be raised in a postconviction motion. See Henry v. State, 933 So. 2d 28, 29
(Fla. 2d DCA 2006). This claim is therefore denied. See Fla. R. Crim. P. 3.850(f)(1). |
Claim Two: Defendant appears to allege in this claim that he did not qualify for sentencing as an
HFO, PRR, ‘or VCC. To the extent Defendant alleges that he does not have the requisite
convictions to be sentenced as an HFO, PRR, or VCC, his claim is cognizable in a motion to
correct illegal sentence pursuant to Florida Ruie of Criminal Procedure 3.800(a). See Bover v.
State, 797 So. 2d 12.46, 1247 (Fla. 2001). A Rule 3.800(a) motion can be raised at any time, but
is limited to correcting illegal sentences that can be resolved from the face of the record, without
holding an evidentiary hearing, State v. Callaway, 658 So. 7d 983, 988 (Fla. 1995). A sentence is
illegal for the purposes of Rule 3.800(a) if it exceeds the maximum statutory penalty provided by
law. Judge v. State, 596 So. 2d 73 (Fla. 2d DCA 1991).

- The HFO statue provides, in pertinent part, that a defendant is subject ;d an extended

term of imprisonment if:

1. The defendant has previously been convicted of any combination of two or
more felonies in this state or other qualified offenses. ‘ '
2. The felony for which the defendant is to be sentenced was committed:
(...) : o
b. Within 5 years of the date of the conviction of the defendant’s last prior
felony or other qualified offense, or within 5 years of the defendant’s
release from a prison sentence, probation, community control, control
release, conditional release, parole or court-ordered or lawfully imposed
supervision or other sentence that is imposed as a result of a prior
conviction for a felony or other qualified offense, whichever is later.

) : ,.-
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3. The felony for which the defendant is to be sentenced, and one of the two
prior felony convictions is not a violation of s. 893.13 relating to the purchase
or the possession of a controlled substance.

4. The defendant has not received a pardon for any felony or other qualified
offense that is necessary for the operation of this paragraph

5. A conviction of a felony or other qualified offense necessary to the operation
of this paragraph has not been set aside in any postconviction proceeding.

§ 775.084(1)(a), Fla. Stat. (2009). The record reflects that, at the time the instant offense was
committed, Defendant had preﬁously been convicted of at least 13 felonies on eight different

dates:
1
2.
3.

CRC87-10974CFANO (November 23, 1987): one count of possession of cocaine
CRC86-10560CFANO (April 7, 1987): one count of burglary of a dwelling
CRC85-12401CFANO (April 7, 1987): one count of battery on a law enforcement officer

- and one count of resisting an officer without violence

CRC90-13509CFANO (October 24, 1990): one count of resisting arrest w1th v1olence

5. CRC94-06330CFANO (September 27, 1994): one count of battery on a law enforcement

6
7.
8
9

officer, one count of possession of cocaine, and one count of aggravated stalking

. CRC95-04214CFANO (May 21, 1996): one count of aggravated stalking
'CRC99-23089CFANO (January 24, 2001): one count of felony petit theft
. CRC99-00446CFANO (November 10, 1999): one count of felony battery
. CRC03-18042CFANO (January 25, 2005): one count of aggravated stalking

10. CRC03-21330CFANO (January 25, 2005): one count of aggravated stalking

His most recent felony convictions were for two counts of aggravated stalking in Pinellas
County case numbers CRC03-18042CFANO and CRCO03-21330CFANO. Defendant was
released from prison sentences for those offenses on November 26, 2008; less than two years

before the instant offense was committed in April of 2010. The record further reflects that

Defendant was not pardoned or granted any postconviction relief. (Ex. C: Sentencing Packet.)
The record therefore refutes Defendant’s claim that he does not qualify as an HFO.

The PRR statute provides that a defendant must be sentenced to a niinjmum-mandatory

term of imprisonment if the defendant commits an aggravated battery within three years of being
released from the Department of Corrections. See § 775.082(9)(a)1., Fla. Stat. (2009). Again, the
record reflects that Defendant was released from the Department of Corrections on November
26, 2008, and committed the offense in this case on April 21, 2010. (Ex. A: Felony Information;

3
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Claims Three and Four Defendant alleges that trial counsel was ineffective for proceeding to
- trial without sohcmng a plea offer from the State and for fallmg to. adequately address
Defendant’s competency. Ineffective assistance of counsel claims must be raised in a tlme_ly
motion for postconviction relief. See Fla, R. Crim. P. 3.850(a); Steward v. State, 931 So. 2d 133,
134 (Fla. 2d DCA 2006). Defendant’s motion is untixﬁely and he has not raised a relevant
exception to the timeliness requirement. See Fla. R. Crim. P. 3. 850(b). This claim is therefore
denied. See Fla. R. Crim. P. 3.850(f)(1). ’
“Accordingly, it is
ORDERED AND ADJUDGED that Defendant’s Motlon for Postconviction Relief is
hereby DENIED. ,
DEFENDANT IS HEREBY NOTIFIED that he has thirty days from the date of this
order to file a notice of appeal, should he choose to do so. '
DONE AND ORDERED in Chambers at Clearwater, Pmellas County, Flonda, this
day of May, 2017.. A true and oorrect copy of the foregomg has been ﬁlmlshed to the

parties indicated below.

Ph111pJ Federico, Circuit Judge

cc:  Office of the State Attorney

Willie Safford, DC# 243373
Tomoka Correctional Institution
3950 Tiger Bay Road

Daytona Beach, FL 32124-1098
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C: Sentencing Packet.) The record therefore refutes Defendant’s claim that he does not qualify as
aPRR. o

The VCC statute provides that a defendant is subject to an extended term of
1mpnsonment if:

1. The defendant has previously been convicted as an adult three or more times

for an offense in this state or other qualified offense that is:

a. Any forcible felony, as described in s. 776.08;

b. Aggravated stalking, as described in 784.048(3) and (4)

(..)

The defendant has been 1ncarcerated in a state or federal pnson

.. The primary felony offense for which the defendant is to be sentenced isa
felony enumerated in subparagraph 1. and was committed on or after October
1, 1995, and: :
(...) _ , : o
b. within 5 years after the conviction of the last prior enumerated felony, or
within 5 years after the defendant’s release from a prison sentence, probation,
community control, control release, conditional release, parole, or court-
ordered or lawfully imposed supervision or other sentence that is imposed as a
result of a prior conviction for an enumerated felony, whichever is later.

4. The defendant has not received a pardon for any felony or other qualified

_ offense that is necessary for the operation of this paragraph.
5. A conviction of a felony or other qualified offense necessary to the operatlon
of this paragraph has not been set aside in any postconviction proceeding.

w

§ 775.084(1)(d), Fla. Stat. (2009). To be counted as a prior felony, the felony must be sentenced
separately from the current offense and any other felony conviction that is to be counted as a
prior felony. § 775.084(5), Fla. Stat. (2009). The record reflects that Defendant was previously
convicted of one count of aggravated stalking on September 27, 1994, in case number CRC94-
06330CFANO, one count of aggravated stalking on May 21, 1996, in case mimber CRC95-
04214CFANO, and two counts of aggravated stalking on January 25, 2005, in case numbers
CRC03-18042CFANO and CRCO03-21330CFANO. Defendant was released from his prison
sentences in the latter two case numbers on November 26, 2008. The offense in this case,
aggravated battei'y, is a forcible felony under section 776.08, Florida Statutes, and was
committed within five years of Defendant’s release from prison for a qualifying felony offense.
The record further reflects that Defendant was not pardoned or granted postconviction relief for
any of his prior convictions. (Ex. C: Sentencing Packet.) Defendant therefore qualifies as a VCC

and his sentence is not illegal on the basis alleged.



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR PINELLAS COUNTY CRIMINAL DIVISION

STATE OF FLORIDA, . | BN
CASE NO.: CRC10-09375CFANO

V. : UCN: 522010CF009375
- - DIVISION: M
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WILLIE SAFFORD
Person ID: 00324504, Defendant.
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THIS CAUSE camé before the Court upon Defendant’s pro se Motion for
Postconviction Relief, filed ‘April 10, 2017, pursvant to Florida Rule of Criminal Procedure
3.850. For the reasons discussed herein, the Court will treat Defendant’s motlon in part as a
motion to correct illegal sentence pursuant to Florida Rule of Criminal Procedure 3. 800(a)

Having reviewed Defendant’s motion, the record, and the applicable law, this Court finds as _
follows:

Procedural History
‘ On May 28, 2010, Defendant was charged by felony information with one count of

aggravated battery. (Ex. A: Felony Information.) On May 12, 2011, Defendan_t-was found guilty
as charged by a jury. He was sentenced as a Habitual Felony Offender (HFO) to 30 years’
imprisbnment, with a 30 year minimum-mandatory as a Prison Releasee Reoffender (PRR), and '
a 15 year minimum-mandatory as a Violent Career Criminal Offender (VCC). (Exhibit B:
Judgment and Sentence.) Defendant’s conviction and sentence were affirmed on appeal; the -

mandate was issued on March 21, 2012. Safford v. State, 81 So. 3d 427 (Fla. 2d DCA 2012)
(Table). ' '

» Analysis

As an initial matter, the Court notes that Defendant has filed his motion pursuant to
Florida Rule of Criminal Procedure 3.850. A motion for postconviction relief must be filed
within two years of the date the judgment and sentence become final. See Fla. R. Crim. P.
3.850(b). The two year period for ﬁling‘ a motion for postconviction relief begins td run thirty

exusiT @
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Defendant’s cléixhs are duplicative of the Giglio claims raised in his previoils mqtio_n; the instant
motion is successive and the Court is without jurisdiction to rule on it because the court’s rulings

on those claims are pendmg appeal. See Brinson v. State, 25 So. 3d 1255, 1256 (Fla. 2d DCA
| 2010) (bolding that a “trial court has concurrent jurisdiction during the pendency of an appeal of

a postconviction order to consider a second postconviction motion that raises new issues
unrelated to the issues presented in the motion that is pending on appeal.”) (emphasis added).

In an abundance of caution, however, the Court concludes that, even if the-instant claims
are distinguishable from Defendant’s prior pleading, his motion must still be denied. First, it is
does not contain the requisite oath. See Fla. R Crim. P. 3.850(c). The last page of'_the motion
contains a typed oath, but it is not signed by Defendant. Second, Defendant’s motion is untimely
‘because it has been ﬁled,mofe than two years after his judgment and sentence became final in
2012. See Fla. R. Crim. P. 3.850(b); Saavedra v. State, 59 So. 3d 191, 192 (Fla. 3d DCA 2011)
(the two year period for ﬁling a motion for postconviction relief begins to run thirty days after
the mandate issues from direct appeal). The Court cannot consider the merits of Defendant’s
motion unless Defendant establishes an exception to the timeliness requirement, as enumerated
in Rﬁle 3.850(b). Defendant’s motion does not allege a relevant exception. In sum, Defendant’s
motion is untimely, facially insufficient, and must be denied. See Fla. R. Crim. P. 3. 850(f)(1)
Accordingly, it is

ORDERED AND ADJUDGED that Defendant’s Motion for Postconviction Relief is
hereby DENIED. |

DEFENDANT IS HEREBY NOTIFIED that he has thlrty days from the date of this
order to appeal, should he choose to do so.

DONE AWD in Chambers at Clearwate_r, Pinellas Counfy, Florida this

ﬁ day of

been furnished to &L persons_tl-ldlcated below.

Philip J. Federico, Circuit Judge
cc: Office of the State Attorney

Willie Safford, DC# 243373
Lake Correctional Institution
19225 US Highway 27
Clermont, FL. 34715-9025
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR PINELLAS COUNTY CRIMINAL DIVISION

STATE OF FLORIDA, |
| CASENO.: CRC10-09375CFANO 2
v. -  UCN: 522010CF009375X B4
| DIVISION: M 2 T 5
- | B\ &5
Y Qo.rx’\ N 2
WILLIE SAFFORD. o 282 % £
Person ID: 00324504, Defendant. 322 |
. , / 222 \\ 0
-
| ' we W ™
ORDER DENYING DEFENDANT’S MOTION FOR POSTCONVIC :

THIS CAUSE came before the Court ﬁpon Defendant’s pro séZMotion for
Postconviction Relief, filed July 20, 2016, pursuaht to Florida Rule of Criminal Procedure 3.850.
Having reviewed Defendant’s motion, the record, and the applicable law, this Court finds as

follows: v
- Procedural History .
‘ -On May 12, 2011, Defendant was found guilty by jury of one count of aggravated
- battery. He was sentenced as a Habitual Felony Offender (HFO) to 30 years’ imprisonin_ent, with |
a 30 year minimum-mandatory as a Prison Releasee Reoffender (PRR), and a 15 year minimum- .
_mandatory as a Violent Career Criminal Offender (V CC). (See Exhibit A: Judgment and
Sentence). Defendant’s conviction and sentence were affirmed on appeal; the mandate was
issued on March 21, 2012. Safford v. State, 81 So. 3d 427 (Fla. 2d DCA 2012) (Table). On April
25, 2016, Defendant filed an untimely Motion for Postconviction Reﬁcf, alleging a:claim based

on newly-discbvered evidence. On May 17, 2016, this Court entered an order denying the.
motion.! (See Exhibit B: May 17, 2016 Order). The Court’s order is pending appeal before the
Second District Court of Appeal in appellate case number 2D16-2447.

A Analysis |

In the ‘instan't motion, Defendant allégec that the State committed a Giglio® violation by
knowingly présenting the false testimonies of Jerry Gay, Robert Scharn, and Rodney Hartmeyer.
Defendant’s motion must be denied. As an initial matter, the Court notes that Defendant’s

previous motion also alleged Giglio claims r‘egardixig the same three witnesses. To the extent

! The order was docketed on May 19, 2016.
2 Giglio v. United States, 405 U.S. 150 (1972).

exniBIT #
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ec: Office of the State Atfomey

Willie Safford, DC# 243373
Lake Correctional Institution
19225 U.S. Highway 27
Clermont, FL 34715-9025
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newly-discovered just because it was memorialized in a response to a public reéords request
Defendant made after the trial. During a colloquy with the Court on the morning of trial,
Defendant acknowledged that depositions were taken, but he did not-want a continuance of his
speedy trial demand to allow counsel time to obtain transcripts. (Ex. B: Trial Transcript, pp. 8-
10). Defense counsel advised the Court that he took depositions in the case and that “all but one
were taken prior to the Defendant’s demand for speedy trial.” (Ex. B: Trzal Transcrzpt p. 10).
Counsel certamly was aware of which witnesses he deposed and he apparently discussed those
depositions with Defendant. Defendant cannot now claim that hie and counsel were 1gnorant of
which witnesses were deposed. . o
Second, whether counsel or the State failed' to depose a particular witgess who testified at
trial is not relevént to any material issue at the trial. Thevpurpose of a discovery deposition is to
learn and create a record of what the opposing party’s witness is going to testify about at trial;
partws typically do not depose their own witnesses because they are already aware of the content
~of that witness’s testimony. Neither party is requu-ed to take fonnal depositions and a witness
does not have to be deposed to testify at trial. Defendant’s conclusion that the State’s witnesses
were lying just because they were not deposed by the State or defense counsel is completely
speculative, illogical, and irrelevant to any material issue at trial. The Court reiterates that
defense counsel advised the trial court that he did take deposiﬁons in the case, but Defendant
himself discouraged counsel from seeking a continuance to have them transcribed because he
wanted to demand speedy trial. Defendant fails to establish any relevant exception to the
timeliness requirement of Rule 3. 850(5) and his motion is denied. Accordingly, it is
'~ ORDERED AND ADJUDGED that Defendant’s Motion for Postconviction Relief is
hereby DENIED.
' DEFENDANT 1S HEREBY NOTIFIED that he has thirty days from the date of this
order to appeal, should he choose to do so. |
DONE AND ORDERED in Chambers at Clearwater Pinellas County, Flonda, this
day of May, 2016. A true and correct copy of the foregomg has been fumlshed to the

-parties indicated below.
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claim if it is based on newly discovered facts. Si)eciﬁcally, Defendant claims to have newly-
discovered evidence that the State committed a Giglio® violation by knowingly presenting the
false testimohy of several witnesses. When analyzing a claim of newly discovered evidence, this
Court must apply the two-prong Jones test. See Robinson v. State, 770 So. 2d 1167, 1169-70
(Fla. 2000); Jones v. State, 591 So. 2d 911, 915-16 (Fla. 1991) (Jones I); Jones v. State, 709 So.
2d 512 (Fla. 1998) (Jones II). First, the evidence “must have been unknown by the trial court, by
the party, or by counsel at the time of trial, and it must appear that defendant or his counsel could
not have known [of it] by the use of diligencé;” Jones, 709 So. 2d at 521 (citing Torres-Arboldea
v. Dugger, 636 So. 2d 1321, 1324-25 (Fla. 1994)). “Second, the newly discovered evidence must
be of such a nature that it would probably produce an acquittal on retrial.” Id.

To establish a Giglio claim, a defendant must show (1) that a particular witness’s
testimony was false, (2) that the prosecutor knew the testimony was false, and (3) that the
testimony was material. See Routly v. State, 590 So. 2d 397, 400 (Fla. 1991). Defendant claims
that the State knowingly presented false testimony from Jerry Gay, Robert Scharn, and 'the
~ victim, Robert Hartmyer. Defendant claims his due process rights were violated because the

State presented their false testimonies. He does not, however, specify which aspects of each
.witness’s testimony were false or explain the materiality of their testimonies. Defendant’s
subjective disagreement with the witnesses’ testimony does not establish that the State suborned
| perjury. This claim amounts to pure speéulatiori, which is insufficient to establish a claim for
postconviction relief. See Johnson v. State, 921 So. 2d 490, 503-04 (Fla. 2005); Solorzano v.
State, 25 So. 3d 19, 23 (Fla. 2d DCA 2009).
' Moreover, even if Defendant set forth a facially sufficient Giglio claim, Defendant cannot

establish either prong of the Jones test for newly-discovered evidence. Defendant appears to
believe that the nature of a Giglio claim necessarily satisfies the newly—discoVered evidence
exception to filing a timely motion for postconviction relief. A Giglio claim brought in. an -
untimely motion, however, still must satisfy both prongs of the Jones analysis. Defendant’s claim
is difficult to parse, but it appears that he is claiming to have recently discovered via public
record requests to the State and his defense counsel that Mr. Hartmeyer and Mr. Scharn were
deposed, but Mr. Gay was not. He further appears to argue that this proves the State knew Mr. -

Gay and other witnesses who were not deposed were lying. First, this informaﬁon, if true, is not

> ! Giglio v. United States, 405 U.S. 150 (1972).
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ORDER DENYING DEFENDANT’S MOTION FOR POSTCO
' THIS CAUSE came before the Court upon Defendant’s pro
Postconviction Relief, filed April 25, 2016 pursuant to Florida Rule of Cnmmal Proéedure w
3.850. Having reviewed Defendant’s motion, the record, and the applicable law, this Court finds
as follows: - -
Procedural Hlstog

On May 12, 2011, Defendant was found guilty by Jury of one count of aggravated
battery. He was sentenced as a Habltual Felony Offender (HFO) to 30 years’ mpnsonment, with -
a 30-year minimuni—mandatory as a Prison Reléaseé Reoffender (PRR), and a 15-year minimum-

. mandatory as a Violent Career. Criminal- Offender (VCC). (See Exhibit A: Judgment and
Sentence). Defendant’s conviction and sentence were affirmed on appeal the mandate was
issued on March 21, 2012. Safford v. State, 81 So. 3d 427 (Fla. 2d DCA 2012) (Table).

Analysis ,

The two year period for ﬁling a motion for postconviction relief begins to run thirty days
after the defendant is sentenced or, if the defendant appeals the judgment and sentence, aﬁer the
mandate issues from direct appeal See Fla. R. Crim. P. 3.850(b); Saavedra v. State, 59 So. 3d
191, 192 (Fla. 3d DCA 2011). Defendant’s motion has been filed more than two years after his
judgment and_sentence became final in 2012. Therefore, his motion is _untlmely and the Court
cannot consider its merits unless Defendant establishes an exception to the timeliness

requirement, as enumerated in Rule 3.850(b). ‘
To that end, Defendant claims his motion should be considered pursuant to Florida Rule
of Criminal Procedure 3.850(b)(1), which permits a defendant to raise an otherwise untimely

exmiBiT @



 state of mind essential to proving the offense. See Chestnut v. State, 538 So. 2d 820 (Fla. 1989); -
§gencer v. State, 842 So. 2d 52 (Fla. 2003); Walsh v. State, 751 So. 2d 740, 741 (Fla. 1st DCA
2000) (evidence that appellant suffered from bipolar disorder, required medication to treat the
dlsorder became angry and erratxc when he was not taking his prescribed medication, and may not
have been taking his medication on the night the offenses were committed, was insufficient to
establish an insanity defense); see also Slicker v. State, 941 So. 2d 1 191, 1194 (Fla. 2d DCA 2006)
(discussing distinction between expert testimony of a psychiatric condition, which is inadmissible,
and lay testimony of an emotional state, which is admissible); § 775.027, Fla. Stat. Importantly,
- Defendant does not allege that he was insane oi' that counsel was ineffective for failing to pursue an
insanity defense; he alleges counsel should have introduced his mental health history to show the
jury he lacked the specific intent to harm the victim. The Court cannot find counsel ineffective for
failing to introduce inadmissible evidence. Defendant has failed to establish either prong of
Strickland and his claim is denied.
Accordingly, it is : _
ORDERED AND ADJUDGED that Defendant’s Motion for Postconviction Relief is
hereby DENIED.
DEFENDANT IS HEREBY NOTIFIED that he has thirty days from the date of this order
to appeal, should he choose to do so. - _
DONE AND ORDERED in Chambers at Clearwater, Pinellas County, Florida, this 2
“day of August, 2013. A true and correct copy of the foregoing has been furnished to the parties |

indicated below.

Philip J. -F\eagnco Cll’Clllt hdge‘

cc: Office of the State Attorney

Willie Safford, DC# 243373
Lake Correctional Institution
19225 U.S. Highway 27
Clermont, FL 34715-9025
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reasonsble doubt as to Defendant’s guilt, (Exhibit B: Trial Transcript, pgs. 433-34, 437, 446-47, 450-
51). Defendant has failed to establish either prong of Strickland and his claim is denied.

v o Claim Three

Defendant alleges counsel was ineffective for failing to provide Defendant with copies of
deposition transcripts before proceeding to trial. Defendént asserts he was prejudiced by counsel’s error
because, if he had been able to review the transcripts, he could have assisted counsel with challenging
the trial testimony of the deposed witnesses. Specifically, he identifies the victim, Jerry Gay, and Robert

 Scharn. In the Court’s June 13, 2013 order, Defendant’s claim was stricken as facially insufficient for .

failing to allege that the outcome of his trial would have been different if counsel had the depositions
transcribed. | | ‘ |

In his amended motion, Defendant claims, somewhat paradoxically, that he disagreed with

- counsel’s strategy of self-defense and that éounsel’s failure to provide the depositions left him
defenseless. Defendant’s amendment still fails to assert and explain how the outcome of the trial would

‘have been different, but for counsel’s deficiency. Defendant’s claim remains facially insufficient and is
denied w1th prejudice. See Spera v. State, 971 So. 2d 754, 760 (Fla. 2007). The Court would note that .
Defendant stated during a colloquy on the morning of trial that he was aware deposition transcripts were
not prepared and wished to proceed to trial without the Court considering a continuance. (Exhibit B:
Trial Transcript, pgs. 8-10). Counsel added that Defendant was aware the deposiﬁons were not
transcribed when he made a speedy trial demand. (Exhibit B: Trial Transcript, pg. 10). v

Claim Four _ _

. Defendant alleges counsel was ineffective for failing to introduce évidence that Defendant was
undergoing psychiatric treatment for depression and schizophrenia at the time of the offense. Defendant
argues he was prejudiced by the exclusion of this evidence because the jury could have reached a
different verdict if it concluded that Defendant only struck the victim because he was paranoid and
believed the victim was going to hurt him. Defendant insists counsel was aware of Defendant’s mental
health history, but failed to raise it at rial.

Defendant’s»claim is without merit. Courts have repeatedly held that evidence of an abnormal R
mental condition not constituting legal insanity is inadmissible to negate specific intent or state of mind
essential to proving the offense. See Chestnut v. State, 538 So. 2d 820 (Fla. 1989); Spencer v. State, 842
So.2d 52 (Fla. 2003); Walsh v. State, 751 So. 2d 740, 741 (Fla. 1st DCA 2000) (evidence that appellant
suffered from bipolar disorder, required medication to treat the disorder, became angry and erratic when

he was not taking his prescribed medication, and may not have been taking his medication on the night
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- facially insufficient in its June 13,2013 order because Defendant failed to explain how the outcome of
his trial would have been different if counsel had further investigated this piece of evidence. In his
amendment, Defendant indicates that counsel should have elicited testimony from thnesses that the
barstool was five years old.

The Court finds that Defendant’s amendment fails to cure the pleading defect and Defendant’s
claim remains facially insufficient. Defendant does not explain why counsel’s alleged deficiency was
prejudicial and he does not allege that, but for counsel’s error, the outcome of his trial would have been
different. Therefore, Defendant’s claim is denied with prejudice. See Spera v. State, 971 So. 2d 754,
~ 760 (Fla. 2007). -

| Claim Two

Defendant alleges counsel was ineffective for failing to object to the inconsistent trial testimony
of witnesses Jerry Gay and Robert Scharn. He appears to argue that counsel should have questioned
each witness on cross-examination about why certain aspects of their testimony dxffered from other trial
witnesses. Specifically, Defendant complains Jerry Gay testified that Defendant called the victim a

cracker ” but Robert Scharn did not. He also complains that Jerry Gay, Robert Scharn and the victim

all gave different accounts about how Defendant struck the victim in the face. Defendant contends the
outcome of his trial would have been different if counsel had questioned these witnesses about the
inconsistencies m their testimony.

Defendant’s claim is without merit. The credibility of a witness can be impeached by
introducing prior statements of that witness which are inconsistent with the witness’s present testimony.
See § 90.608(1), Fla. Stat. A witness’s credibility may also be attacked by calling another witness to
provide proof that material facts are not as testified to by the witness being impeached. See §90.608(5),
Fla. Stat. However, Defendant seems to be arguing that counsel should have attempted to impeach each
witness by asking him specific questions about the trial testimony of another witness, which is contrary
to the rules of evidence.

Furthermore, counsel cannot object. to or strike a witness’s testimony just because their
testimony differs from that of another witness. The jury is the trier of fact and determines the credibility
of witnesses. See Brown v. State, 36 So. 3d 826 (Fla. 5th DCA 2010) (“the jury has the ultimate

responsibility to apply the facts to the law in a criminal case . . . »). Counsel can highlight discrepancies

in testimony when arguing to the juq;, but counsel cannot impeach a testifying witness with another
witness’s testimony in the manner Defendant describes. The record reflects that counsel argued
emphatlcally during closing argument that the State’s witnesses gave inconsistent testimony, raising
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Defendant did not deny having a physical confrontation with the victim. Rather, the defense theory was
that the evidence was insufficient to prove an aggravated battery because the victim’s injuries did not
© constitute great bodily harm or permanent disfigurement and the barstool was not a deadly weapon.
(Exhibit B: Trial Transcript, pgs. 432-40). Considering the foregbing facts and circumstances, the Court
cannot find that counsel was ineffective for failing to call Joe Simon. The Court is likewise unable to
find that the testimony Defendant describes would have been so probative as to have altered the
outcome of his trial. Having failed to meet both prongs of Strickland, Defendant’s claim is denied.
Defendant also argues that counsel should have called eyewitnesses Tim Killian and Emest
Jefferson to testify that Defendant did not punch the victim. The responding police ofﬁcer, victim, and
two eye-witnesses to the offense all testified that the victim’s nose was bleeding profusely. (See Exhibit
B: Trial Transcript, pgs. 166-74, 220-22, 285-86, 305). Officer Liliberte testified that, when he
responded to the scene, the victim’s shirt was “covered in blood” and there was “blood all over the .
floor.” (See Exhibit B: Trial Transcript, pgs. 171 -74, 178- 79). The victim, Jeﬁy Gay, and Robert
Scharn, each testified that Deféndant struck the victim on the head with a bar stool and punched him in
the face. (See Exhibit B: Trial Transcript, pgs. 214-18, 284-85, 301-02). The victim further testified that
his nose was broken and his nose is still crooked as a result. (See Exhibit B: Trial Transcript, pg. 219).
- Doctor Beth Girgis testified that she examined the victim after the incident and determined the victim’s

- nose was fractured into pieces. (Seé Exhibit B: Trial Transcript, pgs. 258-60). Defendant testified that

: he hit the victim’s head with the barstool, but denied ever punchmg the victim. (Exhibit B: Trial
' Transcrtpt Dgs. 345-46, 362-65).

Considering the foregoing testimony, the Court finds Defendant has failed to establish a
reasonable probability that the outcome of his trial would have been different if Tim Killian and Ernest
Jefferson testified to the facts Defendant alleges. The testimony and physical evidence indicated that the

victim received a serious injury to his nose. The victim and two eye-witnesses identified Defendant as .
the perpetrator of the ihjury. The officer who responded shortly after the incidént observed the victim’s
injuries, his bloody shirf, and blood at the scene. There was no testimony that the victim received the

- injury to his face by any means other than his physical altercation with Defendant. Even if counsel was

ineffective for failing to investigate or call these 'witnesses, this Court cannot conclude that their
testimony would have been so probative as to have altered the outcome of the trial. Defendant’s claim is
denied. ‘ |

(b)  Second, Defendant argues that counsel was ineffective for failing to investigate the poor

condition of the barstool Defendant used td hit the victim. The Court struck Defendant’s claim as
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professional norms. Id. The defendant must show a reasonable proba‘Bility that, but for counsel’s errors,
the outcome of the proceedings would have been different. See Rutherford v. State, 727 So.2d 216 (Fla.
1998). If the defendant fails to satisfy one component, the inquiry ends, and the reviewing court need
not determine if the defendant has satisfied the other. See Maxwell v. Wainwright, 490 So. 2d 927 (Fla.
1986).

Ina motion for postconviction relief, the defendant bears the burden of establishing a prima
facie case based on a legally valid claim. See Griffin v. State, 866 So. 2d 1 (Fla. 2003). Conclusory
allegatlons are insufficient to meet this burden. Id, There is a strong presumption that counsel has

rendered adequate assxstance in the exerclse of reasonable professwnal judgment. See White v. State
729 S0.2d 909, 912 (Fla. 1999). The evaluation of an attorney’s performance requires consideration of
all the circumstances from the attorney’s perspective at the time. See Downs v. State, 453 So. 2d 1102,
1106-07 (Fla, 1984). The legal standard for such an evaluation is “reasonably effective counsel, not
perfect or error-free counsel.” See Tuffeteller v. Dugger, 734 So. 2d 1009, 1022 (Fla. 1999). Each of

Defendant’s claims is addressed below.
| Claim One

Defendant appears to raise two grounds for relief within this claim:

(@)  First, Defendant alleges counsel was ineffective for failing to sufficiently investigate three eye-
witnesses. Specifically, he identifies Joe Simon, Tom Killain, and Ernest Jefferson. Defendant inéists
these witnesses were available to counsel and their testimony would have contradicted the victim’s
version of events, thereby altering the outcome of his trial.

Defendant claims Joe Simon could have testified that he argued with Defendant about beer and
that Defendant did not argue with the victim about the beer. The victim and two eye-witnesses testified
at trial that Defendant became upset because he did not have any money and the other residents at his
boarding house would not share a beer with him. (Exhibit B: Trial Trdnscript, p8s. 204-06, 282-84,
. 296-99). When the victim entered the room and tried to calm Defendant down, Defendant hit the victim
with a barstool and punched the victim in the face. (Exhibit B: Trial Transcript, pgs. 212-14,284-85,
300-02). Defendant testified that he and Joe Simon argued about beer, but he hit the victim with the
barstool because the victim said something offensive to him. (Exhibit B: Trial Transcript, pgs. 340,

344, 362-63).
| Defendant does not explain, and it is not apparent from the record, how Joe Simon’s testimony
that Defendant did not argue with the victim about beer is relevant or contradictory to any material issue
" at the trial. None of the witnesses testified that Defendant was arguing with the victim about beer and
Page 2 of 6 ' M



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR PINELLAS COUNTY CRIMINAL DIVISION

'STATE OF FLORIDA
| . R CASE NO.: ' CRC10-09375CFANO

v. S ~ UCN: 522010CF009375XXXXNO
, | DIVISION: M

WILLIE SAFFORD

- SPN: 00324504, Defendant.
. ' /

ORDER DENYING DEFENDANT’S MOTION FOR POSTCONVICTION RELIEF
THIS CAUSE came before the Court upon Defendant’s pro se Motion for Postconviction

Relief, filed February 13, 2013, and Amended Motion for Postconviction Relief, filed July 15,

2013, pursuant to Florida Rule of Criminal Procedure 3.850. Having reviewed Defendant’s motion
and amendment, the record, and applicable law, this Court finds as follows: ’

| Procedural History

On May 12, 2011, Defendant was found guilty by jury of one count of aggravated battery.
On the same date, he was sentenced as a Habitual Felony Offender (HFO) to 30 years’
imprisonment, with a 15-yéaf nﬁnimqumandatory term as a Violent Felony Offender (VFO), and
30-year minimum-mandatory term as a Prison Releasee Reoffender (PRR). (Exhibit A: Judgment
and Sentence). Defendant’s conviction and sentence were affirmed on appeal; the mandate was
issued on March 21, 2012. '

Defendant filed the instant motion on February 13; 2013."! On June 13, 2013, the Court
entered an order striking in part and reserving ruling in part on Defendant’s motion because some of
his claims were facially insuff'l_cient.2 Defendant filed a timely amendment on July 15, 2013.

Analysis

Defendant’s monon raises four claims of ineffective assistance of counsel. When alleging
ineffective assxstance of counsel, the defendant must prove (1) that counsel’s perfonnance was
deficient and (2) that the deficiency prejudiced the defendant. See Strickland v. Washington, 466
U.S. 668 (1984). The act or omission of counsel must fall below a standard of reasonableness under

! Defendant filed a previous 3.850 motion for postconvncnon relief on August 6, 2012 which this Court denied on
January 28, 2013. Because the instant motion is timely and raises new claims, the Court has found it appropriate to

address the merits of Defendant’s claims.
? The Court’s June 13, 2013 Order Striking in Part and Reserving Rulmg in Part on Defendant’s Motion for

Postconvnctlon Relief is hereby mcorporated by reference.
examsiT P



‘ORDERED AND ADJUDGED that Defendant’s Motion for Postconviction Relief is hereby
DENIED.

- DEFENDANT IS HEREBY NOTIFIED that he has thu'ty days from the date of this Order
to appeal, should he choose to do so.

DONE AND ORDERED in Chambers at Clearwater, Pinellas County, Florida, this &< B
day of (A‘vav » 2013. A copy of the foregoing has been ﬁlrmshcd to the parties
indicated belowT(J ’ | |

Phlhpj Federico, Clrc{ut Judge

cc: Office of the State Attorney

Willie Safford, DC# 243373
Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060



 Victim suffered any harm. The instruction provided that the jury could find Defendant guilty if it
found that, during the commission of a battery, Defendant either (a) intentionally or knowingly
caused gteat bodily harm, permanent disability ot disfigurement,or (b) used a deadly weapon. (See
Exhibit E: Jury Instricctions) (emphasis added): Therefore, the jury could have found Defendant
guilty of aggravated battery withiout finding that the victim suffered any particular type of harm.
Censequenﬂy, even if courisel were ideﬁ'ecti_ve for failing to request the instruction Defendant
requests, Defendant cannot establish a reasonable probability that such an instruction would have
resulted ina different jury verdict; the jury did not have to find that the vietim sustained any tihe of
injury in order to ﬁnd Defendant guﬂty of . aggravated battery. Considering the foregomg,
. Defendant’s claxm is denied. ‘ :
Ground vae
Defendant alleges that counsel was meffectwe for failing to object to inconsistent statements
made by State witnesses. He contends that counsel failed to unpeach the vmnesses with statements
they made on the day of the alleged offense. He claits there is a reasonable probabxhty that the
outcome of the proceedings would have been different because, had counsel mpeached the
witnesses, the jury would have been made aware of the contradictions in the witnesses’ statements
and would have heard testimony favorable to Defendant’s version of events.
| On November 27, 2012, the Court struck Defendant’s claira for failure to spec1fy which |
‘witness counsel should have impeached, failure to allege which specific testimony counsel should
have attacked, and failure to explain how counsel’s i‘xﬁ;ﬁe’aehment of that testimony would have
altered the outcome of the proceedirigs. To date, no amendment has been filed. Accordm .
Defendant’s claim is demed with prejudice. See Spera.v. State, 971 So. 754, 760 (Fla. 2007).
| _ I  Ground Six _
_ Defendant alleges that the cumulative-effect of counsel’s errors prej udiced the outcome ofthe
proceedings in that, but for the errors, the outcome would have been différent. Considering the
foregoing, Defendant’s claim is denied. o
Accordingly, it is




Ground Four

Defendant alleges that counsel was ineffective for failing to request a jury instruction that
distinguished between “serious,” “moderate,” and “slight” injury. He argues that, had counsel
requested this mstructlon, the outcome of the trial would have been different because the i jury would
have convicted Defendant on the lesser-ificluded crithe of simple battery because the victim’s
injuries were “not so serious as to constitute great bodily harm, permanent disability, or
disfigurfement.”

The record reflects that the Court instructed the jury on the charged offense of aggravated
battery, as well as the lesser-included offenses of felony battery and battery. (See Exhibit B: Trial
Transcript, pgs. 460-61). The aggravated battery instruction prowdcdthat the State had to prove two
elements beyond a reasonable doubt: (1) that Defendant intentionally touched or struck the victim
against his will; and (2) that in committing the battery, Defendant ¢ither (a) intentionally or
knowirigly caused great bodily harm, permanent disability or disfigurement, or (b) used a deadly
weapon. (See Exhibit E: Jury Instructions) (emphasis added). The felony battery instruction
provided that the State must prove that Defendant (1) actually and intentionally touched or struck the
victim against his will, and (2) that Defendant caused great bodily harm, permanent disability, or

. disfigurement. (See Exhibit E: Jury Instructions). The battery ifistruetion provided that the State had

to prove that Defendant intentionally touched bo_r struck the alleged victim agamst his will. (See
Exhibit E: Jury Instructions).

Defendant contends that the jury should have been instructed on “serious,” “moderate,” and
“slight” injury, because the jury may have found that the victim’s injuries were not significant
enough to support an aggravated battery conviction. Defeidarit’s claim is without merit. The
ifistruction for aggravated battery clearly specified that the i injury had to constitute “great bodily
harm, permanent dlsablllty, or disfigurement.” An instruction on “serious,” “moderate,” or “slight”
injury would be erroneous and contrary to the statutory language, as presented in the jury instruction.
See § 784.045, Fla. Stat. If the jury found that the victim’s injuries did not result in great bodily
harm, permanent disability, or disﬁg’uréme‘nt, the jury could have found Defendant guilty of the
lesser-iticluded offense of battery or found Defendant not guilty of any offense. Counsel is not
ineffective for failing to request an erroneous instruction and Defendant cannot demonstrate that he
was prejudiced by the exclusion of such an instruction.

Moreover, the aggravated battety instruction did not even require the jury to find that the



speedy trial. He claims that he was prejudiced because, had counsel filed the motion, it would have
beén successful and Defendant would have been eﬁtitled to dismissal of the charges.

The record indicates that Deféndant’s speedy trial rights were waived on Septembet 28,
2010. The waiver was reaffifrhed on October 26, 2010. However, counsel subsequently filed a
written demand for speedy trial on March 17, 2011, pursuant to Florida Rule of Criminal Procedure
3. 19I(b) 2 (See Exhibit C: Demand for Speedy Trial). On May 9, 201 1, he filed a Notice of
Explrauon of Speedy Trial Time, indicating that more than fifty days had passed since Defendant’s
Demand for Speedy Trial was ﬁled (See Exhibit D: Notice of Expiration of Speedy Trial Time).
Upon the filing of a proper notice of expiration of speedy trial time, the State must bring a defendant
o to trial within fifteen days. See Fla. R. Crim, P. 3.191(p)(3). If the defendant is not brought to trial
within the applicable tifme period through po fault the defendant, he ot she shall be discharged from
crime. See id. The record reflects that Defendant was brought to tiial on May 11, 2011; two days
aﬁer counsel filed the notice of expiration of speedy trial time.

Defendant’s clmm that counsel failed to file a motion to dismiss based on the expitation of
- speedy trial time is without merit. It is cleat from the record that counsel did in fact demand a speedy
trial on Defendant’s behalf and ﬁled a proper notice of expu'atlon of the speedy trial time. It is also
clear from the record that Defendant was brought to trial within the 15 day period allotted for the
State to bring Defendant to trial after such a notice is filed. Accordingly, counsel had no basis to
move for a dismissal of charges on speedy trial grounds and was not ineffective for failing to do so.
This claim is denied.

To the extent Défendat'xt mhay be arguing that counsel should not have initially waived
Defendant’s ﬁght to speedy‘u'ial his claim remains meritles‘s . Counsel has the 'right'to waive speedy

client’s wishes. See Fla. R. Crim. P. 3,191; State v. Earnest, 265 So. 2d 397, 401 (Fla 1st DCA
1972) (“[a] defendant's right to be tried within 180 days from the time mformatlon is filed against
him is procedural right, as distinguished from substantive right, and may be. waived by the

"defendarit's attorney without the necessity of securing the defendant's prior informed consent.”);
State v. Abrams, 350 So. 2d 1104 (Fla. 4th DCA 1977). Counsel was not ineffective for initially
waiving Defendant’s speedy trial rights. This claim is den'iéd.

2See State V.. Glbsog_, 789 So.2d 1155, 158 n.2 (Fla. 5th DCA 2001) (“Once speedy trial is walved, the accused
contiues to have available the right to derhand speedy trial pursuant to rule 3.19 1) (..



that “Defendant’s opening statements was [sic] ot thade for strategy purposes but rather because of
the lawyer’s ineptitude.” On Novembet 27, 2012, the Court struck Defendant’s claim as faclally
insufficient for failure to specify what aspects of counsel’s trial strategy were ¢rroneous and for
failing to explain how he was prejudiced by counsel’s partxcular failures. To date, no amendment of
* this claim has been filed. Accordingly, Defendant’s claifh is denied with prejudice. Spera v. State,
971 So. 754, 760 (Fla. 2007).
. Ground Two

Defendant alleges that counsel was ineffective for failing to make a sufficient argument for
judgment of acquittal. Defendarit argues that he was prejudiced by counsel’s “boiierplate motion” for
judgment of acquittal because counsel failed to argue that the bar stool Defendant was alleged to

'have used to strike the victim did not qualify as a deadly weapon for purposes of the aggravated
battery statute. Defendant maintains that, had counsel properly argued that point of law, the outcotne
of the proceedings would have been different in that Defendant would have been acquxtted of the
charged oﬁ'ense _

Defendant’s clairn is refuted by the record. Defense counsel moved for a judgr_nenf of
acquittal at the conclusion of the State’s case. (See Exhibit B: Trial Transcript, pg 326). Counsel
specifically argued that the State had not provided sufficient evidence that the barstool in question
was éctually usedasa deadly weapon. (See Exhibit B: Trial Trqnscfzpt; pgs. 326-27). He argied that
the State had not presented evidence that the barstool was used in a manner that resulted in great

~ bodily harm. (See Exhibit B: Trial Transeripi, pgs. 326-27). He specifically argued that the

" testimony about thie victim’s injuries did not “rise to the level of great bodily harm” and that the
State did not provide evidence that Defendant intended to cause great bodily harm or permanent
disfigurement. (See Exhibit B: Trial Transcript, pgs. 327-28). Counsel provided case law to the
Court on the subject. (See Exibit B: Trial Transcript, pg. 329).

It is apparent from the record that Counsel’s afgument specifically addressed the points
Defendant riow complains counsel should have raised. The fact that the Court did not rule in
Defendant’s favor does not, in and of itself, mean that counsel’s representation was deficient.
Accordingly, this Court cannot find that counsel was ineffective and this claim is deniied.

Grouiid Three o

Defendant alleges that counsel was ineffective for failing to file a motion to dismiss after the

time for speedy trial expired. He states that he advised counsel he did not want to waive his right to a



Moreover, Defendant is unable to demoristrate that he was prejudiced by the exclusion of
additional medical reports. The responding police officer, victim, and two eye~w1tnesses to the
offense all testified at tiial that the v1ct1m was bleeding profusely from his nose. (See Exhibit B:
Trial Transcript, pgs. 166-74; 220-22; 285-86; 305). Officer Liliberte testified that, when he
responded to the scene, the victim®s shirt was “covered in blood” and there was “blood all overthe
floor.” (See Exhibit B; Trial Transcript, pgs. 171-74; 177). The victim testified that Defendant struck
him ori the head with a bar stool and piiiched him in the nose. (Seev Exhibit B: Trial Transcript, pgs.
214-18). He further testified that his nose was broken and that his nose is still crooked as a result.
(See Exhibit B: Trial Transctipt, pg. 219). Doctor Beth Girgis testified that she examined the victim
- after the incident and determined that the victim’s nose was fractured into pieces. (See Exhibit B:
Trial Transcript, pgs. 258-60). | 4

Considering the testimony at trial, particula'rly the medical testimony, it is highly unlikely
* that further medxcal reports regarding the victim’s injuries would have been helpful to Defendant.

Multiple witnesses testified that Defendant’s nose and clothes were coveted in blood; the examining
physician testified that Defendant’s nasal bone was fractured into multiple pieces; and the victir
' testified that his nose is crooked as a result of his ifijuries. Even if counsel were ineffeetiv'e in failing
to pursue further medical reports of the victim’s injuries, this Court cannot conclude that such
reports would have been so probative as to have altered the outcome of Defendant’ $ trial. See
Strickland v. Washington, 466 U.S. 668, 687 (1984). Accordingly, Defendant’s claim is denied: |
()  Next, Defendant alleges that counsel failed to obtain “official-record mformatlon.” He states
that, had counsel petformed an adequate pre-trial investigation, he would have discovered this
information that “would prove [Defendant] was entitled to discharge.” Defendant argues that he was
prejudiced by counsel’s failure because he would have been entitled to dismissal of the charges. He
further indicates that counsel had a “do nothmg” strategy, which depnved Defendant of a fair trial.
-On November 27, 2012, the Court struck Defendant’s claim as facially insufficient for failure to
specxfy What exactly the “official-record information” is and how it would prove that Defendant was
entitled to have the charges dismissed. To date, no amendment of this claim has been filed.

Accordingly, Defendant’s clairn is denied with prejudice. Spera v. State, 971 So. 754, 760 (Fla.
2007). | L

(¢)  Lastly, Defendant appears to claim thathe was prejudiced by defense counsel’s “unorthodox
trial tactics;” which hindered Defendant’s opportun_‘ity‘,to present an adequate defense. He also states



L~

have been different. See Strickland v. Washington, 466-U.S. 668, 687 (1984). A reasonable
probability is “a probability sufficient to undermine confidence in the outcome.” Valle v. State, 778
So.2d 960, 965-66 (Fla. 2001). Ifthe defendant fails to satisfy one prong, the reviewing court need

 not detetmine whether the defendant has satisfied the other. See Maxwell v. Wainwright, 490 So.2d

927 (Fla. 1986). In a motion for postconviction telief, the defendant bears the burden of establishing
a prima facie case based on a legally valid claim. See Griffin v. State, 866 So. 2d 1 (Fla. 2003).
Conclusory allegations are insufficient to meet this burden. Id. |

The evaluation of an ét,tomey’s performanée requires consideration of all the circumstances
from the attorney’s perspective at the ﬁme. See Downs v. State, 453 So. 2d 1102, 1106-07 (Fla.
1984). The legal standard for such an evaluation is “reasonably effective counsel, not perfect or

error-free counsel.” See Tuffeteller v. Dugger, 734 So. 2d 1009, 1022 (Fla. 1999). There is a strong

presumption of reasonableness that must be overcome with any given ineffectiveness claim. See

Downs, 453 So. 2d at 1108. Each of Defendant’s claims is discussed below.
' Ground One
Defendant appears to raise three separate issues with regard to counsel’s representation
within this ground. Defendant alleges that, had counsel conducted an adequate pre-trial investigation
and not used “unorthodox™ trial strategies, the outcome of Defendant’s trial would have been
different. Each of Defendanit’s claims is addressed below: .
(@)  First, Defendant alleges that counsel was ineffective for failing to conduet a “reasonable”
pre-trial investigation.. He claims that counsel would have discovered medical records that prove the
victim was “not in dire need of medical assistance.” He maintains that, had counsel presented these
records, the outcome of the proceedings would have been different. Defendant argues that the
severity of the victim’s i mjunes was relevant to the trial in that the defense strategy was to argue that
Defendant was only guilty of the lesser-included charge of simple battery because the victim did not
sustain the type of injury necessary to support an aggravated battery conviction. _
Defendant’s claim is without merit. Defendant’s claim is entirely speculative. Speculation
cannct form the basis for post-conviction relief, Johnson v. State 921 So. 2d 490, 503-04 (Fla.
2005); Solorzano v. State, 25 So. 3d 19, 23 (Fla. 2d DCA 2009). He does not identify what medical
records counsel would have discovered or how they would have shown that the vietim did not

require medical assistance; he merely claims that such records exist. Accordingly, Defendant’s claim
is denied as speculative.



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR PINELLAS COUNTY CRIMINAL DIVISION

STATE OF FLORIDA,
' 3
o ‘  .CASENO.: CRC10-09375CFAND %
v. o - UCN:  522010CF00937 xgxn‘oﬁ
. ~ DIVISION: M é\ g
| . | LD ;.\;ﬂ)
WILLIE SAFFORD R
Person ID: 00324504, Defendant. z B

ORDER DENYING DEFENDANT’S MOTION FOR POSTCONVICTION RELIEF
THIS CAUSE camé before the Court upqn Defendant’s pro se Motion for
Postconviction Relief, filed August 7, 2017, pursuant to Florida Rule of Criminal Procedure
| 3;850. Having reviewed Defendant’s motion, the record, and the applicable law, this Court finds

as follows:
Procedural History

. On May 28, 2010, Defendant was charged by felony information with one count of
aggravated battery. On May 12, 2011, Defendant was found guilty as charged by a jury. He was
sentenced as a Habltual Felony Offender (HFO) to 30 years’ imprisonment, with a 30 year
mmnnum-mandatory as a Prison Releasee Reoffender (PRR), and a 15 year minimum-
mandatory as-a Violent Career Crumnal Offender (VCC). (Exhibit A: Judgment and Sentence.)
Defendant’s conviction and sentence were aﬁmed on appeal; the mandate was issued on March

21,2012, Safford v. State, 81 So. 3d 427 (Fla. 2d DCA 2012) (Table). '

. | Analysis '

As an initial matter, the Court notes that Defendant has filed his motion pursuant. to
- Florida Ruie of Criminal Piocedme 3.850. A motion for postconviction -relief must be filed
within two years of the date the judgment and sentence become final. See Fla. R. Crim. P.

3.850(b). The two year period for filing a‘motion-for postconviction relief begins to run thirty
days after the défendant'is sentenced or, if the defendant appealed the judgtﬁent and sentence,
after the mandate issues from direct appeal. See Fla. R. Crim. P. 3.850(b); Curtis v. State, 870
So. 2d 186 (Fla. 2d DCA 2004). Defendant filed the instant motion more than two years after his

judgment and sentence became final in 2012 and it is therefore untimely unless Defendant can

EXHIBIT ~



establish one of the timeliness exceptions enumerated in Rule 3.850(b). To

that end, Defendant appears to allege that his motion is timély pursuant to Rule 3.850(b)(1),
which permits a defendant to raise an otherwise untimely claim if it is based on newly discovered
facts. Defendant submits that he has newly discovered evidence that three eye witnesses, Rodney
Hartmyer, Jerry Gay, and Robert Scharn lied at trial. Defendant attaches the complaint/arrest
affidavit, which he argues is inconsistént with the Wimms’s statements because it does not
indicate that Defendant punched the victim. When analyzing a claim of newly discovered
evidence, this Court must apply the two-prong Jones test. See Robinson v. State, 770 So. 2d
1167, 1169-70 (Fla. 2000); Jones v. State, 591 So. 2d 911, 915-16 (Fla. 1991) (Jones I); Jones v.
State, 709 So. 2d 512 (Fla. 1998) (Jones II). Fifst, the evidence “must have been unknown by the
trial court, by the party, or by counsel at the time of trial, and it must appear that defendant or his

counsel could not have known [of it] by the use of diligence.” Jones, 709 So. 2d at 521 (citing
Torres-Arboldea v. Dugger, 636 So. 2d 1321, 1324-25 (Fla. 1994)). “Second, the newly
discovered evidence must be of such a nature that it would probably produce an acquittal on
retrial.” Id. | |

Defendant’s motion fails to satisfy either prong of the Jones test. First, the
complaint/arrest affidavit was filed in the court file the day after Defendant’s arrest. Information
that is available to counsel in the court file cannot be newly-discovered. As for the second prong,
this information is not such that it would produce an acquittal on retrial. The complaint/arrest
affidavit is not requifed to include or attach wuness statements and is not a charging document; it
is merely an affidavit that law enforcement had probable cause to make an arrest. Any statements
or omissions from an arrest affidavit are not admissible at trial. See § 90.803(8), Fla. Stat.;
. Burgess v. State, 831 So. 2d 137, 140-41 (Fla. 2002). Additionally, while Defendant contends
that the three witness’s statements were inconsistent with one another, the police reports attached
to his own motion reflect that each of the witnesses stated that Defendant hit the victim in the
head with a barstool and punched the victim in the face. This is éntirely consistent with each
witness’s testimony at trial. (See Exhibit B: Trial Transcript, pgs. 214-18, 285, 301-02). Thus,
even if admissible, the arrest/complaint affidavit and the other documents attached to
Defendant’s motion could not have impeached any witness or affected the outcome of the trial.
Defendant’s motion fails to establish a new]y-diséovered evidence exception to the time bar and
is denied with prejudice. See Fla. R. Crim. P. 3.850(f)(1).

“
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| SECOND WARNING . .
As is outlined in the procedural history above, Defendant has filed a large number of

“meritless postconviction motions, each of which were denied or dismissed, and, when appealed,

per curiam. affirmed on appeal. See Safford, 127 So. 3d 514 (Fla. 2d DCA 2013), Safford, 166 |

So. 3d 783 (Fla. 2d DCA 2014), Safford, 229 So. 3d 1232 (Fla. 2d DCA 2017), Safford, 242 So.
3d 369 (Fla. 2d DCA 2018), Safford, 252 So. 3d 163 (Fla. 2d DCA 2018). This Court has an

affirmative duty to ensure that its finite resources are utilized in a way that both enhances judicial |

efficiency and pr'omotesAthe interest of justice. See Rivera v. Stat_e 728 So. 2d 1165, 1166 (Fla.

1998) (recognizing the Court’é inherent power to bar abusive litigants from cpntinually filing

frivolous petitions). ‘Addressing frivolous or successive claims hinders the Court’s ability to

‘address other defendants’ meritorious claims in an- efficient manner. Defendant is hereby

wamed that cohtinued frivolous filings may result in an order. imndsing sanctions that

include barring Defendant from future access to this. Court See Rlvera v. State, 728 So. 2d
at 1165; Spencer v. State, 751 So. 2d 47 (Fla 1999); Carter v. State, 786 So. 2d 1230 (Fla. 4th

DCA 2001). The Florida Supreme Court has held that any citizen, including a citizen attacking
his conviction, that abuses the right to pro se access by filing repetitious and frivolous pleadings
can be prevented from bringing further attacks on his conviction and sentence. Sée m, 751
So. 2d at 48 Section 944.279, Florida Statutes, sets forth dlsclphnary procedures apphcable toa

prisoner filing fnvolous or ma11c10us actions or bnngmg false information before the Court. The

Court, on its own motion, may make an inquiry into whether a frivolous or mahc1ous collateral
criminal proceeding has been filed. See id. Such a finding may also result in forfeiture of all .or
part of any accumulated gain time. See Tannehill v. State, 843 So. Zd 355, 356 (Fla. 3d DCA
2003) (citing § 944.28(2)(a), Fla. Stat.); Green v. State, 830 So. 2d 142 (Fla. 3d DCA 2002)). It
 may also result in Department of Corrections dlsc1p11nary proceedmgs under Sections 944.279
and 944.09, Florida Statutes.
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Accordingly, itis -
ORDERED AND ADJUDGED that Defendant’ “Motion Asking the Court to
Resentence Defendant Due to the Prosecutor Not Asking the Jury for the Special Jury Instructlon
of Aggravated Battery with a Deadly Weapon as to Aggravated Battery” is hereby DISMISSED.
DEFENDANT IS NOTIFIED that he has thirty (30) days from the rendition date of this
Order to file an appeal, should he choose to do sO. | :
DONE AND ORDERED in Chambers in Clearwater, Pme]las County, Florida, this __g
day of December, 2018. A true and correct copy of thls order has been furmshed to the parties
_ listed below.

* - Philip J. Fedenco, Circuit Jl\}dge

cc: Office of the State Attorney

Willie Safford, DC# 243373
Charlotte Correctional Institution
33123 Oil Well Road

Punta Gorda, Florida 33955-9701
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRE
OF THE STATE OF FLORIDA IN AND FOR PINELLAS COU

CRIMINAL DIVISION
STATE OF FLORIDA S »
CASE NO.: CRC10-093
V. , UCN: 522010CF009375XXXXNO
DIVISION: M
WILLIE SAFFORD, c

Person ID: 00324504 Defendant. /
ORDER DISMISSING DEFENDANT’S MOTION FOR POLYGRAPH TEST
- THIS CAUSE came before the Court on the Defendant’s pro se “Motion Asking the
. Court to Grant Defendant Back to Court for an Polygram Test as of Aggravated Battery,” filed
- on February'16, 2018. Having _ooﬁsidercd the motion, record, and a’bplicabie law, this Court

finds as follows: :
Procedural History
On May 28, 2010, Defendant was charged with one count of aggravated battery. On May
12, 2011, Defendant was found guilty as charged by a jury. He was sentenced as a Habitual
Felony Offender (HFO) to 30 years’ imprisohment, with a 30 year minimum-mandatory as a
Violent Career Criminal Offender (VCC), and 15 year minimum-mandatory as a Prison Releasee
Reoffender (PRR). (Exhibit A: Judgment and Sentenéé). D(?f_endant’s conviction and sentence
were affirmed on appeal; the mandate was issued on March 21, 2012. See Safford v. State '81 '
So. 3d 427 (Fla. 2d DCA 2012) (Table). On November 17, 2017, Defendant’s Judgment and
sentence was amended to strike his HFO demgnatxon (Exhibit A).
‘ _ Analxsi

_ Defendant’s motion requests that this Court allo'W him to re-appear in court to take a

' ‘polygraph ’fest to “prove his case of aggravated battery.” Defendant asserts that the polygraph
test would prove that the witnesses in his case were not being truthful, and would show that he is
guilty only of a lesser offense of battery. Defendant asserts that allowing h1m to take a polygraph
test would “give [hxm] a shot at relief for a New Trial in  this matter.”

Defendant’s motion must be dismissed because it does not request ahy relief that is
available under the Florida Rules of Criminal Procedure. Notwithstanding, Défendant should
" note that even if he did successfully pass a polygraph test, the results would not admlss1ble to

EXHIBIT U



Accordingly, it s
ORDERED AND ADJUDGED that Defendant’s Motion for Postconviction Relief is
hereby DENIED.
- DEFENDANT IS HEREBY NOTIFIED that he has thirty (30) days from the date of
this order to appeal, should he choose to do so.
DONE AND ORDERED in Chambers at Clearwater, Pinellas County, Florida this Q
day of August, 2017. A true and correct copy of the foregoing has been fumnished to the parties

indicated below.

Philip J. F edenco Circuit Judge
cc:  Office of the State Attorney

Willie Safford, DC# 243373
Tomoka Correctional Institution
3950 Tiger Bay Rd.

Daytona Beach, FL 32124-1098



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT .
OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY

CRIMINAL DIVISION
STATE OF FLORIDA | L
‘ CASENO.: CRC10-09375CFANO
. o | | UCN: 522010CF009375XXXXNO
| DIVISION: M
WILLIE SAFFORD, L

Person ID: 00324504, Defendant. /

ORDER DISMISSING DEFENDANT 'S MOTION FOR POSTCONVICTION RELIEF

THIS CAUSE came before the Court on the Defendant’s pro se “Motlon Asking the
Court.to Correct the Charge of Aggravated Battery to an Felony Battery,” filed on November 6,

2018. Having considered the motion, record, and applicable law, this Court finds as follows:
‘Procedural Hlstog |

On May 28, 2010, Defendant was charged with one count of aggravated battery On May
12, 2011, Defendant was found guilty as charged by a jury. He was sentenced as a Habitual
Felony Offender (HFO) to 30 years’ imprisonment, with a 30 year mmlmum-mandatory as a
Violent Career Criminal Offender (VCC), and 15 year minimum-mandatory as a Pnson Releasee
Reoffender (PRR). (Exhibit A: Judgment and Sentence). Defendant’s conviction and sentence
- were per curiam affirmed on appeal. See Safford v. State, 81 So. 3d 427 (Fla. 2d DCA 2012)
. (Table). The mandate issued on March 21, 2012. On November 17, 2017, Defendant’s judgment
and sentence was amended to strike his HFO designation. (Exhibit A) | | o

Defendant has ﬁled numerous postconviction motions in this matter On August 6 2012, |
Defendant filed h1s initial motion for postconviction relief, wh1ch the Court denied i in an order
entered on January 28, 2013. The denial of Defendant’s motion was per curiam aﬂ'irmed on
appeal. See Safford v. State, 127 So. 3d 514 (Fla. 2d DCA 2013). On February 13, 2013

Defendant filed a second motion for postconviction relief, which the Court denied in an order

entered on August 8 2013. The demal of Defendant’s. motion was per curiam affirmed on
appeal. See Safford v. State, 166 So. 3d 783 (Fla. 2d ,DCA 2014). On April 25, 2016, Defendant
fileda third motion for postconviction relief, which the Court denied in an order entered on May
17, 2016. The denial of Defendant;s motion was per curiam afﬁrmed on appeal. See Safford v.
State, 229. So. 3d 1232 (Fla. 2d DCA 2017) On July 20, 2016, Defendant filed a fourth motion
for postconvrctron relief, which the Court denied in an order entered on July 28 2016. On April
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prove guilt or innocence at a trial, nor would they provide a sufficient basis to warrant a new
 trial. See State v. E.J.I., 682 So. 2d 206, 208 (Fla. 5th DCA 1996).

Finally, ‘in an abundance of caution, the Court notes that to the extent Defendant
challeng@.the sufficiency of the evidence to convict him of aggravated battery, such 4 claim is
not cognizable in a postconv1ct10n motion and should have been raised on direct appeal. See
Cook v. State, 792 So. 2d 1197, 1200-01 (Fla. 2001). Further, to the extent Defendant implies
that counsel shquld have impeached the victim and witnesses at mal; this claim should have been

raised in a timely filed Rule 3.850 motion alleging ineffective assistance of counsel. The Court
cannot consider Defendant’s instant motion under Rule 3.850 because it was filed more than two

. years.after the mandate iséued from his direct appeal and is thcre_fore uhtimely. See Fla. R. Crim.
P. 3.850(b); Beaty v. State, 701 So. 2d 856 (Fla. 1997). As Defendant’s motion does not request
relief available pursuant to any rule of criminal procedure, his motion is dismissed.

Accordingly, it is |

ORDERED AND ADJUDGED that Defendant’s “Motlon Asking the Court to Grant
Defendant Back to Court for an Polygram Test as of Aggravated Battery” is hereby
DISMISSED.

. DEFENDANT IS NOTIFIED that he has thirty (30) days from the.rendition date of this
Order to file an appeal, should he choose to do so. |

DONE AND ORDERED in Chambers in Clearwater Pinellas County, Flonda, this QC?
day of February, 2018. A true and correct copy of this ordg eoshas
listed below. '

Philip J. Federico, Circuit Judge

cc: - Office of the State Attorney

Willie Safford, DC# 243373
Charlotte Correctional Institution
33123 Oil Well Road

Punta Gorda, Florida 33955-9701
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
t  OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY.

' | CRIMINAL DIVISION
STATE OF FLORIDA o )
| CASENO.: CRC10-09375CFANO
v o S UCN:  522010CF009375XXXXNO
| - DIVISION: M
WILLIE SAFFORD, A

Person ID: 00324504 Defendant. /
ORDER DISMISSING DEFENDANT’S MOTION FOR POSTCONVICTION RELIEF
 THIS CAUSE came before the Court on the Defendant’s pro se “Motion Askmg the
Court to Resentence Defendant Due to the Prosecutor Not Askmg the Jury for the Special Jury
Instructlon of Aggravated Battery with a Deadly Weapon as to Aggravated Battery,” filed on. ‘

December 7, 2018. Having considered the motion, record and applicable law, this Court finds

as follows:
Procedural History
On May 28, 2010 Defendant was charged with one count of aggravated battery. (Exhlbzt
A:_ Felony Information). On May 12, 2011, Defendant was.found guilty as charged by a jury. He
was sentenced as a Habitual Felony Offender (HFO) to 30 years’ imprisonment, with a 30 year
minimum-mandatory as a Violent Careér Criminal Offender (VCC), and 15 year ‘minimum-
'mandatory as a Prison Releasee Reoffender (PRR). (Ethbii- B: .Judgment and Sentence).
" Defendant’s conviction and sentence were per curiam affirmed on appeal See Safford v. State,
81 So. 3d 427 (Fla. 2d DCA 2012) (Table). The mandate 1ssued on March 21, 2012. On
vNovember 17, 2017, Defendant’s Judgment and sentence was amended to strike his HFO
designation. (Exhibit A). _

, Defendant has filed numerous postconv1ctlon motions in tlus matter. On August 6, 2012,
Defendant filed his initial motion for postconv1ct10n relief, which the Court denied in an order
entered on January 28, 2013. The denial of Defendant’s motion was pef curiam affirmed on
appeal. See Safford v. State, 127 So. 3d 514 (Fla. 2d DCA. 2013). On February 13, 2013,
Defendant filed a second motion for postconviction relief, which the Court denied in an order

_ entered on August 8, 2013. The denial of Defendant’s motion was per curiam affirmed on -
appeal. See Safford v. State, 166 So. 3d 783 (Fla. 2d DCA 2014). On April 25, 2016, Defendant

filed a thlrd motion for postconviction relief, which the Court denied in an order entered on May
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may also result in Department of" Correctlons disciplinary proceedings under Sections 944.279
and 944.09, Florida Statutes.

Accordmgly, itis

ORDERED AND ADJUDGED that Defendant’s “Motlon Askmg the Court to Correct
the Charge of Aggravated Battery to an Felony Battery” is hereby DISMISSED.

DEFENDANT IS NOTIFIED that he has thirty (30) days from the rendltlon date of thlS
Order to file an appeal, should he choose to do so. g |

DONE AND ORDERED in Chambers in Clearwater, Pmellas County, Flonda, this %
* day of November, 2018. A true and correct copy of this order ha

listed below.

Ph111p J. Fedénco Circuit Ju{dge

cc: Office of the State Attorney

Willie Safford, DC# 243373
Charlotte Correctional Institution
33123 Oil Well Road

Punta Gorda, Florida 33955-9701

40f4 - : ‘ . /



State v. Safford, CRC10-09375CFANO

appeal. See Beaty v. State, 701 So. 2d 856, 857 (Fla. 1997). Defendant’s judgment and sentence
became final on or about March.21, 2012, when the méndate issued from his direct appeal.
Therefore the instant motion, filed more than six years later, is untimely. Defendant does not
allege that his niotion falls under an exception enumerated in Rule 3.850(5), nor is any such
exception readily aﬁparent to this Court. Further, the Court cannot consider Defendant’s motion
under Rule 3.800(a), because Defendant’s claims relate to his conViction, not his sentence, or are
otherwise not cognizable under Rule 3.800(a). See Shortridge v. State, 884 So. 2d 321 (Fla. 2d
DCA 2004) (holding that “because the two ciaims raieed by [Defendant] relate to convictions -
" and not sentences, they are not cogmzable under rule 3.800(a)”). Consequently Defendant’
motion is dismissed.

Notwithstanding, the Court notes that even if Defendant’s claim were tlmely or
cognizable, it would be denied. Although Defendant’s ‘motion -does not specifically cite to
Apprendi v. New Jersey, 530 U.S. 466 (iOOO), Defendant’s claim could be interpreted as raising
an’ Apprendi violation based on his apparent belief that his sentence and/or charge was
incorrectly enhanced or reclassified from simple battery to aggravated battery without a separate

| jury finding that the barstool was a deadly weapon. Apprendi requires that facts which'woul,d

enhance a defendant’s sentence above the statutory maximum (other than the fact of a prior

conviction) be submitted to a jury and found beyond a reasonable doubt. 530 U.S. at 490.
However, ho Apprendi violation has occurred because Defendant’s charge was not reclassified
and his sentence was not enhanced due to Defendant’s use of a weapon in this case. (Exhibit B).
Instead, Defendant was.charged with the elements of both theories of aggravated battery, and his
sentence was enhanced only due to his VCC and PRR desigﬁations, which do not require a jury
finding. See id. (“Other than the fact of a prior conv1ct10n, any fact that increases the penalty for
a crime beyond the prescribed statutory maximum must be submitted to a Jury "), see also
Robinson v. State, 793 So.2d 891, 893 (Fla. 2001) (holdmg that the State was not required to
prove beyond a reasonable doubt that the defendant had been released from a state correctional
facility within three years of his current offense); (Exhzbzt A) Defendant should note that there is
~ no requirement that the jury indicate on the verdict form which theory their conv1et10n stems
from. See Lee v. State, 100 So. 3d 1183 (Fla. 2d DCA 2012) (affirming conviction for
aggravated battery where the defendant was charged with both theories of aggravated battery and

the verdict form did not separate the two theories).
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17, 2016. The denial of Defendant’s motion was per curiam affirmed on appeal. See Safford v.
State, 229 So. 3d 1232 (Fla. 2d DCA 2017). On July 20, 2016, Defendant filed a fourth motion
for postconviction relief, which the Court denied in an order entered on July 28; 2016. On April |
10, 2017, Defendant filed a fifth motion for postconviction relief, which the Court denied in an
order entered on May 5, 2017. On August 7, 2017, Defendant filed a sixth motion for
postconviction felief", which the Court denied in an order entered on August 17, 2017. The denial
of Defendant’s motion was per curiam affirmed on appeal. See Safford v; State, 242 So. 3d 369
(Fla. 24 DCA 2018). On February 16, 2018, Defendant filed a “Motion for Polygraph Test,”
which the Court dismissed in an order entered on February 27, 2018. The dismissal of

Defendant’s motion was per curiam affirmed on appeal. See Safford v. State, 252 So. 3d 163
(Fla. 2d DCA 2018). On. August 7, 2017, Defendant filed an eighth motion for postconviction
relief, which the Court dismissed in an order entered oﬁ November 26, 2018. The instant motion
is Defendant’s ninth postconviction motion. o
' | Analysis
Initially, the Court notes that Defendant’s motion is largely umntelhglble and it is
difficult to discern what he is arguing. The motion appears to argue that Defendant’s aggravated
battery conviction should be vacated because the State had a burden to prove that the barstool
used in the offense was a deadly weapon, which-is a question of fact to be determined by the
jury. Defendant argues that the j Jury rendered only a general verdlct and did not make a specific
ﬁndmg that the barstool used in the commission of the offense was a deadly weapon He argues
that the barstool “was necessary to support [his] conviction,” and it was error t0 reclassify his
. .charge and enhance his sentence based on his use of a weapon without a spemal verdict form
reflecting the jury’s separate finding that Defendant used a deadly weapon. Defendant appears to
argue that without a finding that he actually poésessed a weapon, he was not properly convicted
of aggravated battery, and was only convicted of felony battery or battery and should be.
resentenced accordingly. ' - |
- ‘Defendant’s claims constitute a challenge to his aggravated battery conviction. All claims
challenging a conviction must be raised in a timely motion for postconviction relief. A motion
for postconviétion relief must bé filed within two years of the date the judgment and sentence
become final. See Fla. R. Crim. P. 3.850(b). The judgment and sentence becomes final thirty

days after they are entered or, in the event of a direct appeal, when the mandate issues from
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“because the two claims raised by [Defendant] relate to convictions and not sentences, they are
not cognizable under rule 3.800(a)”); Coughlin v. State, 932 So. 2d 1224 (Fla. 2d DCA 2006)
(finding claims asserting double jeopardy are generally not cognizable in.a motion pursuant to

| - Rule 3.800(a) because such claims attack both the judgment and sentence, whereas Rule 3.800(a) -

may only be used to challenge the sentence.); Lopez v. State, 2 So. 3d 1057 1059 (Fla. 3d DCA
2009) (notmg that a double Jeopardy challenge of a conviction is not appropnate .under Rule

T3 800(a)) In light of the foregoing, Defendant’s motion is dismissed:

. '~ WARNING
‘As is outlined in the procedural history above, Defendant has filed a large number of
meritless posteqr_lthlon motions, each of which were denied or dismissed, and, when appealed, v
per curiam affirmed 'en appeal. See S_affg_d_, 127 So. 3d 514 (Fla. 2d DCA 2013), Safford '166

So. 34.783 (Fla. 2d DCA 2014), Safford, 229 So. 3d 1232 (Fla. 24 DCA 2017), Safford, 242 So.
3d 369 (Fla: 2d DCA 2018), Safford, 252 So. 3d 163 (Fla. 2d DCA 2018). This Court has an

affirmative duty to ensure that its finite resources are utlhzed in a way that both enhances _]UdlClal
efficwncy and promotes the interest of justice. See Rivera v. State, 728 So. 2d 1165, 1166 (Fla.
1998) (recognizing the Court’s inherent power to bar abusive 11t1gants from continually filing

frivolous petitions). Addressmg frivolous or successive claims hinders the Court’s ability to
address other defendants’ meritorious claims in an efficient manner. Defendant is hereby
warned that continued frivolous filings may result in an order imposing sanctions that
include barring Defendant from future access to_this Codrt See Rivera v. State, 728 So. 2d
at 1165; Spencer v. State, 751 So. 2d 47 (Fla 1999); Carter v. State, 786 So. 2d 1230 (Fla. 4th
DCA 2001). The Florida Supreme Court has held that any cmzen, including a citizen attacking
his conviction, that abuses the right to pro se access by filing repetitious and frivolous pleadings
can be prevented from bringing further attacks on his conviction and sentence. See Spencer, 751

- So. 2d at 48. Sectlon 944.279, Florida Statutes, sets forth disciplinary procedures apphcable toa

prisoner filing frivolous or malicious actions or bringing false information before the Cogrt. The

- Court, on its own motion, may make an inquiry into whether a frivolous or malicious collateral

criminal proceeding has been filed. See id. Such a finding may also result in forfeiture of all or
part of any accumulated gain time. See Tannehill v. State, 843 So. 2d 355, 356 (Fla. 3d DCA
2003) (citing § 944.28(2)(a), Fla. Stat.); Green v. State, 830 So. 2d 142 (Fla. 3d DCA 2002)). It
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10, 2017, Defendant filed a fifth motion for postconviction relief, which the Court denied in an
order entered on May 5, 2017. On August 7’, 2017, Defendant ﬁled a sfxth motion for
postconviction relief, which the Court denied in an order entered on August 17, 2017. The denial
of Defendant’s motion was per curiam affirmed on appeal. See Safford v. State, 242 So. 3d 369
(Fla. 2d DCA 2018). On February 16, 2018, Defendant filed a “Motion for Pelygraph Test,”
which the Court dismissed in an order entered on February 27, ‘2018. The dismissal of
Defendant’e motion was per curiam affirmed on appeal. See Safford v. State, 252 So. 3d 163
(Fla. 2d DCA 2018). The instant xhbtion is Defendant’s eighth postconviction motion.
| Analysis -
Imtlally, the Court notes that Defendant’s motion is largely unintelligible and it is

difficult to discern what he is arguing.. The motion appears to argue that Defendant was
erroneously charged with and convicted of aggravated battery. Defendant admits in his motion
that he hit the victim with a barstool, but denies punching the victim. He therefore appeafs‘to
argue that based on the circumstances of his case, he should have been charged only with felony -
battery, and not aggravated battery. Defendant also appears to allege that the State “used” double

| jeopardy against him because he was charged with both the great bodily harm and deadly
weapon theories of aggravated battery. He requests that this Court grant him a new trial, or
reduce his charge to a felony battery charge.

Defendant’s clauns constitute a challenge to his aggravated battery conv1ct10n All claims-
challenging a conviction must be raised in a timely motion for postconviction relief.’A motion
for postconviction relief must be filed within two years of the date the judgment and sentence

 become final. See Fla. R. Crim. P. 3.850(b). The judgment and sentence becomes final thirty
days after they are entered or, in the event of a direct appeal, when the mandate issues from
appeal. See Beaty v. State, 701 So. 2d 856, 857 (Fla. 1997). Defendent’s judgment and sentence
became final on or about March 21, 2012, when the fnandate issued from his direct appeal.
Therefore the instant motion, filed more than six years later, is untimely. Defendant does not

allege that his motion falls under an exception enumerated in Rule 3.850(b), nor is any such
| exception readily epparent to this Court. |

The Court notes that it cannot consider Defendant’s motion under Rule 3.800(a), because

Defendant’s elaims relate to his conviction, not his sentence, or are otherwise not co'gnizable
under Rule 3.800(a). See Shortridge v. State, 884 So. 2d 321 (Fla. 2d DCA 2004) (holding that
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT /% B
OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY %,

. CRIMINAL DIVISION . (S
STATE OF FLORIDA
: ' CASE NO 'CRC10-09375CFANO
v UCN: 522010CF009375XXXXNO
DIVISION: M
WILLIE SAFFORD A

Person ID: 00324504, Deferidant. / : ‘ _
ORDER DISMISSING DEFENDANT’S MOTION TO ADDRESS'_THE COURT

TI-iIS CAUSE came Beforu the Court on ﬂl'e Defendant’s pr.'o se “Motion to Address [the
Court] on Defendants Theory. of Aggravated Battery,"’ filed on January 25, 2019 Having
considered the motion, record, and applicable law, this Court finds as follows: ‘

Procedural Hxstog

' On May 28, 2010, Defendant was charged with one count of aggravated battery. (Exhzbn‘
A: Felony Information). On May 12, 2011, Defendant was found guilty as charged by a jury. He
~ was sentenced as a Habitual Felony- Offender (HFO) to 30 years’ imprisonment, with a 30 year

-minimum-mandatory as a Violent Career Cnmmal Offender (VCC), and 15 year minimum-
mandatory as-a Prison Releaseé Reoffender (PRR). (Exhibit B: Judgment and Sentence).
Defendant’s conviction and sentence were per curiam affirmed on appeal. See Safford v. State
- 81 So. 3d 427 (Fla. 2d DCA 2012) (Table). The mandate issued on March 21, 2012. On
November 17, 2017, Defendant’s judgment and sentence was amended to strike his HFO
designation. (ExhzbztA)

. Defendant has filed numerous postconvmtmn motions in this matter. On August 6, 2012,

Defendant filed his initial motion for postconviction relief, which the Court denied in an order
entered on January 28, 2013. Thé denial of Defendant’s motion was per curiam affirmed on
appeal. See Safford v. State 127 So. 3d 514 (Fla. 2d DCA 2013). On February 13, 2013,

Defendant filed a second motion for postconvxctlon relief, which thc Court denied in an order

entered on August 8, 2013. The denial of Defendant’s motlpn was per curiam affirmed on
appeal. &é Safford v. State, 166 So. 3d 783 (Fla. 2d DCA 2014). On April 25, 2016, Defendant
filed a third motion for postconviction relief, which the Court denied in an order entered on May
17, 2016. The denial of Defendant’s motion was per cz)riam affirmed on appeal. See Safford v.
- State, 229 So. 3d 1232 (Fla. 2d DCA 2017). On..July 20, 2016, Defendant filed a fourth'motion
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for postconviction relief, which the Court dénied in an order entered on July 28, 2016. On April
10, 2017, Defendant filed a fifth motion for postconv1ctxon relief, which the Court demed in an I
order entered on May 5, 2017. On August 7, 2017, Defendant filed a sixth motion for
postconviction relief, which the Court denied in an order entered on August 17, 2017. The denial
of Defendant’s motion was per curiam affirmed on appeal. See Safford v. State, 242 So. 3d 369
-(Fla. 2d DCA 2018).’ On February 19, 2018, Defendant filed a “Motion for Polygraph Test,”
which the Court dismissed in an order entered on February 27, 2018. The dismissal of -
Defendant’s motion was per curiam affirmed on appeal. See Safford v. State, 252 So. 3d 163
(Fla. 2d DCA 2018). On November 6, 2018, Defendant filed an eighth motion for postconviction
relief, which the Court dismissed in an order entered on November 26, 2018. On Decembqr' 7,
2018, Defendant filed a ninth motion for postbonviction relief, which the Court dismissed in an

order entered on December 18, 2018. The dismissal of Defendant’ motion is currently pending
before the Second District Court of Appeal in appellate case number 2D19-120. The instant
' motion is Defendant’s tenth postconviction motion. |

| . _ Analysis .

: Defendaht’s motion appears to argue that his aggravated battery conviction should be
vacated because it was 6btained through perjured witness testimony. He further requests that he
l?e allowed to take a polygraph test to prove that the witnessés committed pegjury, and
demonstrate that he’'should have been charged with or convicted of a iesser degree of felony, or
under a single theory of aggravated battery. ' _

Altﬁough Defendant ‘sfates in -his motion that he is not challenging his conviction,
Defendant’s clalms amount a challenge to his aggravated battery conviction. All claims
challengmg a conv1ct10n must be ralsed in a timely motion for postconviction relief.! However,

the Coutt is unablé to consider the merits of Defendant’s motion because it is not properly
sworn. Any factual statements or allegatlons asserted in support of a postconviction motion must
be accompani;d by a proper oath. See, e.g., Fla. R. Crim. P. 3.987; State v. Shearer, 628 So. 2d
1102, 1103 (Fla. 1993). In fact; Defendant’s motion is legally insufficient as is not signed at all.
See Fla. R. Jud. Admin. 2.515(b).

! The Court cannot consider Defendant’s motion under Rule 3.800(a) because his claims relate to his conviction, not
his sentence, and are therefore not cognizable under Rule 3.800(a). See Shortridge v. State, 884 So. 2d 321 (Fla. 2d
DCAZOWD i
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‘Notwithstending, Defendant’s motion. would be dismissed even if it was properly signed

and sworn because it is untimely. A motion for postconviction relief must be filed within two.

years of the date the judgment and sentence become final. See Fla. R. Crim. P. 3.850(b). The
judgment and sentence becomes final thirty days after they are entered or, in the event of a direct
appeal, when the mandate issues from appeal. See Beaty v. State, 701 So. 2d 856, 857 (Fla.
1997). Defendant’s judgment and sentence became final on or about March 21, 2012, when the
mandate issued from his direct appeal. Defendant acknowledges in his motion that the instant
~ motion, ﬁled almost seven years later, is untimely. He further acknowledges that his motion does
not fall under an exceptlon enumerated in Rule 3.850(b). v

Finally, as Defendant acknowledges in his motion, his motion is successive. Defendant
previously argued that the same witnesses committed perjury and requested that he be allowed to
take a polygraph test in his February 19, 2018 “Motion Asking the Court to Grant Defendant
Back to Court for an Poly_gram [sw] Test as of Aggravated Battery,” which was dismissed in a

final order entered on February 27, 2018. (Exhibit C: Order, without exhibits). The dismissal of -

Defendant’s motion was per curiam affirmed on appeal. Safford v. State, 252 So. 3d 163 (Fla. 2d
DCA 2018). Defendant is not entitled to successive review of claims already decided against him
and affirmed on appeal. See State v. McBride, 848 So. 2d 287, 291 (Fla. 2003). In light of the
foregoing, Defendant s motion is dismissed.
THIRD WARNING
As is outlined in the procedural history above, Defendant has now filed 10 postconviction

motions in this case, each of which were denied or dismissed, and, wheu appealed, per curiam
affirmed on appeal. See Safford v. State, 127 So. 3d 514 (Fla. 2d DCA 2013) Safford v. State,
166 So. 3d 783 (Fla. 2d DCA 2014), Safford v. State 229 So 3d 1232 (Fla. 2d DCA 2017),
Safford v. State, 242 So. 3d 369 (Fla. 2d DCA 2018), Safford v. State, 252 So. 3d 163 (Fla. 2d
" DCA 2018). This Court has an affirmative duty to ensure that its finite resources are utilized in a
way that both enhances judicial efficiency and promotes the interest of justice. See Rivera v.
| State, 728 So. 2d 1165, 1166 (Fla. 1998) (recognizing the Court’s inherent pdwer to bar abusive

litigants from continually filing frivolous petitions). Addressing frivolous or successive claims '

hinders the Court’s ability to address other defendants’ meritorious claims in an efficient manner.
Defendant is hereby warned that continued frivolous, successive filings may result in an

order ixuposing sanctions that include barring Defendant from future access to this Court.
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See Rivera v. State, 728 So. 2d at 1165; Spencer v. State, 751 So. 2d 47 (Fla 1999); Carter v.

State, 786 So. 2d 1230 (Fla. 4th DCA 2001). The Florida Supreipe Court has held that any

cmzen, including a citizen attacking his conviction, that abuses the right to pro se access by

. filing repetitious and frivolous pleadjﬁgs can be prevented from bringing further attacks on his
" conviction and sentence. See Spencer, 751 So. 2d at 48: Section 944.279, Florida Statutes, sets

forth disciplinary procedures applicable to a prisoner filing frivolous or malicious actions or
brmgmg false information before the Court. The Court, on its own motion, may make» an inquiry

* into whether a frivolous or malicious collateral criminal proceeding has been filed. See 11 Such

a finding may also result in forfeiture of all or part of any accumulated gain time. See Tannehill .
v. State, 843 So. 2d 355,7 356 (Fla. 3d DCA 2003)-@2 § 944.28(2)(a), Fla. Stat.j; Green v.
State 830 So. 2d 142 (Fla. 3d DCA 2002)). It ma')'i*also result in Department of Corrections
disciplinary. proceedmgs under Ses:’uons 944.279 and 944.09, Florida Statutes. '
~ Accordingly, it is
ORDERED AND ADJUDGED that Defendant’s “Motion to Address [the Court] on

- Defendants Theory of Aggravated Battery” is hereby DISMISSED.

DEFENDANT IS NOTIFIED that he has thirty (3 0) days from the rendition date of this
Order to file an appeal, should he choose to do so. @

DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this# 2
day of February, 2019. A true and correct copy of this order has been furnished to the partles

Phlhp J. I*'edenco, C\‘Eult[Judge

éc: . Office of the State Attomey

Willie Safford, DC# 243373
Charlotte Correctional Institution
33123 Oil Well Road

Punta Gorda, Florida 33955-9701
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* Person ID: 00324504 Defendant.

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY

CRIMINAL DIVISION
STATE OF FLORIDA CASE NO.: CRC10-09375CFANO
~ UCN: 522010CF009375XXXXNO
V. 4 : ) .
| ~ DIVISION: M S
WILLIE SAFFORD, » . g
- Y

consxdered the motion, record, and apphcable law, this Court finds as follows:

PROCEDURAL HISTORY

" On May 28, 2010, defendant was charged with one count of aggravated battery. On May ’

12,2011, defendant was found guilty as charged bya Jury He was sentenced as a Habitual Felony
Offender (HFO) to 30 years’ unpnsomnent with a 30 year mlmmum-mandatory as a Vlolent

Career Criminal Offender (VCC), and 15 year mmlmum-mandatory as a Prison Releasee

. Reoffender (PRR) (Ex. A,J udgment and Sentence). Defendant appealed his conv1ct10n, and the g
Second District Court of Appeal affirmed per curiam. See Safford v. State, 81 So. 3d 427 (Fla. 2d '

DCA 2012) (table). The mandate issued on March 21, 2012. On November 17, 2017, defendant’s
judgmerit and sentence was amended to strike his HFO 'designation

Since his conv1ct10n on May 12, 2011 defendant has filed ten motions for postconviction
rehef in this matter, none of which have been meritorious.! And all of the orders that defendant
has appealed have been upheld by the Second District Court of Appeal. The instant motion is
defendant’s eleventh. | h

‘ ! As noted above, defendant d1d successfully obtain correction of his sentence under Rule 3. 800(a)
in an order dated November 17, 2017. But none of his motions attacking the underlymg conviction have been
successful.

EXHIBIT M



o Y

®

"considering it. -

‘ THE MOTION
Defendant’s motion suffers from several fatal defects that prevent the Court from

First, the Court is unable to consider the merits of defendant’s motion because it is not
propeﬂy sworn. Any factual statements or allegations asserted in support of a postconviction
motion must be accompanied by a proper oath. See, €.g., Fla. R. Crim. P. 3.987; State V. Shearer
628 So. 2d 1102, 1103 (Fla. 1993). Defendant’s motion contains no oath at all. For thls reason,
the Court cannot consider the motion.

| Second, his motion exceeds the ‘page limit. “No motion . . . shall exceed 50 pages without

leave of the cpin't upon a s'hdwing of good cause.” Fla. R. Crim. P. 3.850(d). Defendant’s motion,
exclusive of attachments, is 68 péges. Defendant does not attempt to seek the court’s leave or
show good cause why the court should grant leave to file a longer motion. For this reason also,
the Court cannot consider the monon |

Notwithstanding, defendant’s motion would be dismissed even if it was properly sworn
and under 50 pages because it is untimely. A motion for postconviction relief must be filed within
two years of the date the judgment and sentence‘becomes final, unless an exception is invoked. _
See Fla. R. Cnm. P. 3.850(b). The judgment and sentence becomes final thirty days after it is

"entered or, in the event of a direct appeal, when the mandate issues from appeal. See Beaty v.
~ State, 701 So. 2d 856, 857 (Fla. 1997). Defendant appears to allege that newly discovered evidence

renders his motion timely, under the exception to the time limitations for motions based on newly
discovered evidence. Newly discovered evidence must be evidence which is unknown to the
defendant and counsel, could not have been ascertained using due diligence, and must be raised

within two years of the time that it was discovered or could have been discovered using due

© diligence. See Fla. R. Crim. P: 3.850(b)(1). Defendant, however, appears to be basing his claim

on police reports from his case from 2010, which are not newly discovered. (See Def. Ex. A, B,

C); see also Zeigler v. State, 632 So. 2d 48, 50 (Fla. 1993) (public records generally not consﬁdcred

newly discovered evidence). In fact, defendant has included at lea§t some of these reports in prior
motions: in his motion filed April 25, 2016, and in his motion filed _July 20, 2016—both of which
were denied. Because the evidence is not newly discovered, the exception is inapplicable. Thus

the Court cannot consider the motion.
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