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IN THE UNITED STATES COURT OF APPEALS 

FOR THE'elEVENTH CIRCUIT

No 20-10574-J

ANTONIO U. AKEL, 
a.k.a. Tony Akel,

Petitioner-Appellant,

versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

r

Appeal from the United States District Court 
for the Northern District of Florida

ORDER:

Appellant’s motion for remand to the district court is DENIED. His motion for a certificate
of appealability is DENIED because he has failed to make a substantial showing of the denial 

constitutional right. 28 U.S.C. § 2253(c)(2). His motions for leave
of a

to proceed in forma

to file a supplemental reply, and judicial noticepauperis, appointment of counsel, leave
are

DENIED AS MOOT.

/s/ William H.
UNITED STATES CIRCUIT JUDGE

Pryor, Jr.
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in the united

POR the eleventh circuit

STATES COURT of
appeals

No 20-10574-J

UNITED STATES of AMERICA,

Plaintiff-Appellee,
versus

ANTONIO U. AKEL 
a.Jc.a. Tony Alee],

Defendant-Appellant.

an«0SENBAL~T~Before: WILLIAM PRYOR 

B Y THE COURT; ges.

Antonio Akel has filed a 

and 27-2, of this C
motion for reconsideration, pursuant t0 114 Cir. R. 22-1(c) 

certificate of appealabifi^ leave to 

remand to the dishfot

ourt’s May 19, 2020,
order denying a

proceed in forma pauperis,
appointment of counsel,

and leave to file court, judicial notice,

pro se Fed. R. Civ. P. 59(e)

■ P. 60(b) motion 

motion to 

ecause he has offered no

supplemental reply in hi
s appeal from the denial of his

motion for reconsideration of the district 

for relief from the district

Upon review, Akel’s

court s order denying his Fed. R. Civ
f

court’s underlying judgment d Ienying his 28 U.S.C. § 2255vacate. t:

motion for

or arguments of merit to
reconsideration is DENIED b

new evidence *
warrant relief.

u Aft>Er(KE/6



m TBE UNITED STATE'S! r»

mR^lZD^^mrFORTm
PENSACOLA bj^^ORTOA

UMraD spates of amerjc^
V.

WTOMO v. AKEL, Case Na *07crl36/LAC

/

ORDER
Movant Antonio U. 

Rules of Civil Pro

certain moti

contrary to H

Akel

cedure (£CF N 

eas may toll the tin,

’s Motions Pursuant,
ant '<> Rule 60(b) of the Fed 

arc DENIED as
era 1

os■ 36?, 368) 

e within which
untimely. While

notice of appe^
must be Sled,ovant’s assertion, 

e 60(b) mo ti
notic* of appeal does

within which a Ru]

Comm

fatmg Oulf Coos, Bldg.&Suppfy Co 

^-C/O,460F.2dl05,]0i

not scrve to toll the time

PP-P-4(a)(4); Sec. 4 

949 (11 th Cir. 2016) 

Local No. 4S0,

on must be Sled.
Fed. R. a** K N- Am. Clean;

//zc., 656 F. App’x 947,

'’■tWBhd.ofEIec.m
108 <5&Ck. 1972)); se

ealso United States v. One Million
nOUS^ Four Hundred Se

ea Seventy-Three /w;473.32) ii, (jg q ^Dollars

Four Hundred f;
°rty-Nine

Thirty-T 

2005) (^he 

circumvented by the

Wo Cents ($ 1,44gt
i&

-urrency, J52F.A 

not tolled by

^ is beeau

PP’*91 l,9l2(inhCir. 

an appeal and

one-year limitedon is I-1

cannot be 

Se such motion can be
of Rule 60(b)(6)”). «use
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made even though an 

Trust Co.y44l F.2d 788, 

Government 

of the standardnecess

ORDERED on this 22nd d

I- appeal has been taken and i? upending.” TransitCas. Co. v.Sec.i
791 (5th Cir. 1971). 

’s reasoning, the Court finds Mo
Additionally, in accordance with the

vant s arguments of fraud to be far short 

court forpmposes of Rufe 60(feuty to establish fraud on the

ay of October, 2019.

------—§l£aJL_ Cottier
Lacey A. Collier

Senior United Slates District Judge
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PENSACOLA DIVISION

UNITED STATES OF AMERICA,

v.
Case No. 3:07crl36/LAC

ANTONIO U. AKEL,

ORDER
1. Defendant’s . Motion for Leave to Appeal In Forma Pauperis (Doc. 399) is
DENIED.

. ■ 2. Defendant’s Motion for Certificate 

To the extent such a certificate would b

of Appealability (Docs. 395,

e required, Defendant may not take 

ehas made a substantial showing of a denial

396) is
DENIED.

an appeal from the Court’s Order unless h 

of a constitutional right. Defendant has fail

3. To proceed with this appeal, Defendant must 

fee within THIRTY (30) DAYS fr

ed to make this showing.

pay the $505.00 appellate filing 

om the date of the docketing of this order.

ORDERED this 13 th day of February, 2020.on

-S/£.X Cottier ;<
Lacey A. Collier

Senior United States District Judge
!»
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UNITED STATES COURT6?F7pplTLA,TnleeS- '
606 Fed. Appx. 4S0r2015 U S aR T ELEVEN™ CIRCUIT

No- 13'^4 Non^ut^aS8 4841

{r

Notice:

THE^TArfoN^O^NPUSL^SHED^OPJWJOw^^1"^^ PROCEDURE RULE 

Editorial Information: 32.1 GOVERNING
Subsequent History 

of ■*

Editorial Information: Prior History
Oct.21,?0Pie5)labilitydeniedBuckl

on v. Sec'y, Dep't

o°cff91~
Disposition: LEX,S 76085 W.D. Fla..

reversed and remanded.

Cedric Maurice Bucklon Petit' 
Appellee: Relne.a An„

Counsel

■ Appellee:

Opinion

(SOS Fed. Appx. ,;32} PER CURIAM:

Cedric Bucklon 3 Flo Vf
25S2S? SC «*** court's denial of „,s

summarily denied some grounds bufd V* 2d DCA2°12),

A05_ 11CS Careful consideration, we agree.

I;

1

reserved. Use of (his
product is subject to the
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In October 2004, Buckion filed his first s ,

8 22l4 h'

E^-S^«&S=?i=Sevidentiary hearing/' he "was obliged ti fiie°a iCt,'°n appeal Was from a rule 3 850 orS air a 
postconviction relief." Although th? Col at firs f UP,°!! appealin9 ^ denial of [state]

ar=«as.ttij=?-S3sfes.
denieo(somegrounds, tail”h"e^-oomicllon SXS™®11-

court

f

!

I
!

court

II.

20n?lSBf' Federa' Ru,e °f'CM Procedure

a reasonable .me^FeiR "cIvT. Toibfm '' ™3son iSlSrefeP°riteJ'h ^

In Gonzalez v. Crosby Mr 11 o c?d 19(-0 „

Sanoe in dl ° \at 2650: ^soArthury Znll 730 ! ^ pr°Ceedin9 u"der Rule 60(b) 
change in decisional law is insufficiemto^^^f5' 739 F'3d 611> 631 (11th Cir 2014) mi

ei;bS8S°^s-;-/:SS:.»^sSr^~dr
for -* - - *"•■*—

A05_]ICS
2

--------------w subject to the
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* *

interpretation was] not'tn extrao.'dirary^cumJtanl^ dil'fenCe conf'rm[edJ that [the change in 
petitioner's case." id, Y circumstance justifying relief from the judgment in

the Second District's Cunningham or<fc°-JaTere^h' Bucklon is not relying on

631, or a "different interpretation? Gonzalez M5 u s S™'law-" ^-r' 739 F-3d at 
Second District's order clarified to federai’courts how tho q ’ ^ ^S' Ct' at 2650' Rather- the 
own procedural rules during the time Burklon^ii^-^* ® C°nd Dlstnct Mdbeen interoretinn !♦«» 
£yMnaiiam, 131 So, 3d at 794-95d h?S ate posPconvicpw^Ppeal, see 9 
misunderstood. In fact, a review of similar 5 pr0cedure that federal courts had

;sP°s::,aw: * ^*

I

appellate

^here'Thompson ^gued (firth?Ten^See'58° F'3d 423 (6ttl Cir' 2009)-

dismissed four of his ineffective' assistance claims?c ^ ®S that the districl cour( erred when it 
Circuit reaffirmed its prior holding that 7 SCR 39 conStK'-!? d®faulted'" ^ at 44Z The Sixth 
purposes of Rule.6Q/b)f61 because "the r-w1 ' J Jextraordfnary circumstances" for
recognize a state's own procedural ru edherebv unrf d the district COUrt had failed to 
of comity on which AEDPA is based■id SsSS^c^ ^ **>• LEX!S 8> the principle 
federal court's respect for another stal?i law was no ft the Sixth Circuit noted ‘hat "[a]
motion was based solely on a change in federal rienV in which the Rule 60(b)
443. Similarly here, to not follow Florida's ctnlatS o? i '"W mterpretin9 a federal statute.'' & at 
would unde,mi„[e] ,he principlecomity o„ «£%£&isTaETa!Tz S**4*®

Improperly found grSStte^^^Sra'lWdT’ if!/?3™ lha'tt,e dis,rict C0M
his Section 2254 petition, and a judoe of L Court inft i? ^ ,n S appeal from the dsnial of 
Court dismissed Bucklon's appeal for lack of i„K ? £ 9ranted 3 C0A on that issue- After this
Supreme Court. Meanwhile, Buckion also f S o r S0U9ht horn the
the finding that his appeal hadTeen?mtime!yAfter fhe cf?- !T the diStricf C0Urt cha»anging
Court denied a COA, he unsuccessfully sought^econsMeSt d,?nied this motion and our

A05 1 1CS
3

restrictions ri9hts Use of this product is subject to the

AppEkOXC/V



t
Finally, Rule 60(c)(1) requires that Buckion file his motion within 
waited gighteen months after Cunningham a "reasonable time." Buckion
amountof lime is reasonable here <«*•* ™s

£^»brn“:s,sr„3 s=x:rs£iFrF"~^the Middle District of Florida before filinghte^iJ?5^ '"terpreted and applied by courts in

Rbie mm relief: ,
wrong. We therefore reverse the district court's denial of Bucklnn'rf^^cnmw^6^3001"19 Was 
for further proceedings consistent with this opinion - RU 6 motion and remand

REVERSED AND REMANDED.

hootnotes

1

procedural!, barred due lo his failure to .97 "d 4 wi" remal"
address that ground here. direct criminal appeal. Thus, we do not
2

A state habeas petitioner who fails to properly raise his federal claims in state 
barred from pursuing those claims in federal court absent 
prejudice from the default. Bailey v.

court is procedurally
tote. l72F.3d 1299,V30“r?,b°C?US)randaCIUal

3

thSw°ndowPPeal °f thG St3te pOSt'COnviction hurt's denial of his Rule 3.850
motion was filed within

4

COA must "specify what issue or issues rafsed by the prisoner sabsf rth f * C'e3r that 3
underlying error [be] of constitutional magnitude "Id aP 1137 The tlrf f ® ,requ'r®ment"that "an 
meet that criterion. However, the Court's grant of a~COA and Jed Cert!flc/‘e thls case does not 
challenging it, both predate our Sp^ncei dSion Add^onalfv as ^ f^6'3 m°ti0n
already briefed the issue on the merits. Thus we similarly "dedine ”n-Ben(;er’the Part,es here have 
late hour." Spencer, 773 F.3d at 1137. Still for ceScatesf20?5 j L° T*? *&!*** at this 
our Spencer decision, the certificate must specify for what issue th^’ APP’ LfA ° 9ranted after 
showing of the denial of a constitutional right pnSoner h3S made a substantial

The government suggests that Buckion 
the Cunningham decision. However,

A05 ] ICS 4
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U.S. App. LEXIS ‘iiV: {6) appears to offer a means of escape from the one-year limit that applies to 
motions under clauses (1), (2), and (3)." 11 Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, 
Federal Practice and Procedure § 2864, at 490 (2d ed. 2012). The government has offered no case 

• supporting the proposition that eighteen months is a de facto unreasonable amount of time.
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Additional material
from this filing is 

available in the
Clerk's Office.


