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'U..S.C. § 1291. A litigant fad§cj,'\wlH_'ah'ynf^q^fe district-'^ourt^Cidgi^'enll may make a timely appeal 
of that judgment and may. also file.a;Ruie 60(b) motion for relief with the district court either before or

-------- after filing his appeal:^ee;Storie-vSlNS|5jViiiSr-386. 401,115 S. Ct. 1537, 1547, 131 L. Ed. 2d
_____ 465 (1995). "The denial^f th^‘[Ru^0’(bj]Vmoti6.n is appealable as a separate final order...." Id.

. Thus, an order addition to a final judgment adjudicating the case *
--------- as a whole. is.anrapRealaBle^aljae^g^^*. - ,

' Although our appellate.jurisdiction extf^^ail^fihal decisions, § 2253's COA requirement does not.
As a textual matter, § 2253 requiresTa^SO^td^ppeal only-one final order in a habeas corpus

-------- : proceeding, not all orders._See 28.0:S';Ci§:2253(c)(^)(providing that the COA requirement{2004
_____- M-S. App. LEXIS 138} applies to "tjTe^nfFol^ii' in proceedings attacking state or federal '

convictions or sentences (emphasis added));^^ "" -.. ■ -
---------In.habeas cases involving more than ohe|ippealabJef;ordef;.such as orders disposing of Rule 60(b)

motions or other postjudgment motions,§ 2253's’reqtjirerfient.of a COA as to the appeai of just one ~ 
final order clearly extends to the petitioner's effpfts>jf any., to'appeal; the court's finaj judgment 

—u_: denying him habeas relief. The district court's judgment;6n the jabeas petTtion.is seemihgiythe only 
Tinal decision" that could deny the petitioner’s consFtutipn'aTcHalleh^*to his’eonviction or sentence.

7 Therefore, that judgment is the only decision that § 2253(c)(2)seems to address; it is the only final
___ X order that could serve as the basis for the petitioner's "substantial showing of the denial of a

constitutional rightj.j" the showing he must make to obtain the COA. In contrast to judgments denying
habeas relief, final orders denying a Rule 60(b) motion do not adjudicate a constitutional challenged —........... ?

........ the movant's conviction or sentence. They simply state that the district court will not exercise its
discretion to set aside the final judgment it entered. 23 .........
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23
_ This point is discussed at length in Part IV, infra. 108

(2004 U.S. App. LEXIS 139} I agree with ihe majority's statement that the word "the" can sometimes
--------. be read in the plural. In certain circumstances, singular terms can be construed in the plural. See 1

__ ‘ U.S.C. § 1 ("Unless the context indicates olherwise[,j words importing the singular include and apply
to several persons, parties, or things ''). "But obviously this rule is not one to be applied except

---------- where it is necessary to carry out the evident intent of the statute." First Nat'l Bank in St. Louis v.
Missouri, 263 U.S. 640, 657, 44 S. Ct. 213, 215, 68 L. Ed. 486 (1924) (interpreting the predecessor 
rule that "words importing the singular number may extend and be applied to several persons or 
things"); see also Toy Mfrs. of America, Inc, v. Consumer f3S6 F.3d 13001 Prods. Safety Comm'n. 
630 F.2d 70, 74 (2nd Cir. 1930) (holding that 1 U.S.C. § 1 does not apply "except where it is 
necessary to carry out-the. evident intent of the statute"). AEDPA evinces no legislative intent to 

• -. aoDiv the COA reouirembnt to more than one order. Nor does it evince ieaislative intent to apply the



60y '* ;
! '^^(fe're'qUrre?menl-;of a "substantial showing"'to an order{2004 U.S?App. LEXIS T4o} that 

.V ; determine whether the petitioner has suffered the denial of a constitutional right. While
AEDPA clearly limits appeals of the denial of habeas relief, there is nothing in the text of the Act that 

-i-i narrows the reach of Rule 60(b) or the independent collateral attacks the Rule authorizes. Thus,
^/ interpreting the" in the plural would be improper in this context, and § 2253 must apply to one final 

order: the district court's final judgment on the habeas petition.
B.
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% . I respectfully decline to join in the majority's reliance on the decisions of our sister circuits for the 

proposition that the COA requirement of § 2253 extends to appeals of the denial of Rule 60(b) relief 
S ®.nd large-{he courts- in'reaching these decisions, simply assumed that § 2253 applies in the Rule 
60(b) context^ereover, most of these cases involve obvious misuses qf the Rule andmredherefore r

1041,1052-53 (7th Cir. 2000) (considering an appeal from the denial of a Rule 60(b) motion W 
:£$[ based on an ineffective assistance of counsel claim that the petitioner “should have raised . (2004 J 

U.S. App. Lhxi:. 14;} . . in his § 2255 motion"); (Morris v. Horn. 187 F.3d 333, 343 (3d Cir. 1999)
A ('What [the habeas petitioner] is attempting to raise as a Rule 60(b) motion is in fact what he should 

have brought as an appeal" from the district court's dismissal of his habeas petition for failure to 1*- 
6 1exhaust state remedies.); Zeitvoqel v, Bowersox, 103 F.3d 56, 57 (8th Cir. 1996) (refusing to grant a V*' 
^ C0A t0 review the denial of the petitioner's purported Rule 60(b) motion because the motion merely 

v, presented a constitutional ciaim, ineffective assistance of counsel, that the petitioner had previously ''. 
raised in a motion for leave to file an SSHP). 24 | suggest that a fair reading of the opinions in these
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• ?1 A COA is required to appeal the denial of habeas-related Rule 60(b) motions. See Morris v. Horn. .
::.i|187 F.3d 333, 340-41 (3d Cir. 1999). But see Wilson v. Sec'v Pa. Dep't of Corr.. 782 F.3d 110, 115 ] j.f" r.jM. 
■J|I(3d Cir. 2015) (noting that "the vitality of [this holding in Morris) is undermined somewhat by . . . [•%" ' •
^foarbison v. Bell," 556 U.S. 180, 183,. 129 S. Ct. 1481, 173 L. Ed. 2d 347 (2009), but not deciding '

5 whether Harbison has abrogated it) " "
Vi.; .,■■■■ -
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| see also Jones v. Ryan, 733 F.3d 825, 832 n.3 (9th. Cir. 2013) (suggesting a COA may not be 
$ necessary to appeal the demal or dismissal of "a valid Rule 60(b) motion," as opposed to one *'• vr 

seeking habeas-styie relief).
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j When a district court dismisses a habeas petition or § 2255 motion on procedural grounds {2007 
r- U.S. App. LEXIS 10}and an appeal is sought, the first part of the Slack test looks to the habeas 

petition or § 2255 motion in order to determine whether a petitioner has stated a valid claim of the 
denial of a constitutional right. But in the context of a request for a COA to appeal the 
procedural denial of a Rule 60(b) motion, there is a question as to whether we look to the 
underlying habeas petition or § 2255 motion when making this inquiry, to the Rule 60fb)
motion itself, or perhaps to some combination of the two. In Spitznas, we appeared to look at 

•l j * the underlying habeas petition without firmly resolving the issue. See SpiCznas, 464 F.3d at 1225 
i (quoting Slack test verbatim as lest applicable when considering whether to issue a COA as to the 
; denial of a true Rule 60(b) motion but not applying first part of test). Two other circuits that have 

considered this question in the habeas context have looked either to the Rule 60(b) motion 
j) first and, finding no constitutional claim to support issuing a COA. to the underlying petition, j

see Reid v. Angelone, 369 F.3d 363, 371 (4th Cir. 2004), or to the underlying petition in light of the *-----
. 5 .grounds asserted in support of the Rule 60(b).motion, see Kellogg v. Strack, 269 F.3d 100, 104 (2d ;
t^Gir. 2001) {2007 U.S. App.-LEXIS ItJ^per cyriam). • •>. .
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. ^ | |*for example.'in'Re/d v. Angelone, 369 F.'3d 363, 371 (4th Cir. 2004), the petitioner sought to appeal^1 . 
iUhe denial of a Rule 60(b) motion that asserted the district court erred in not allowing her to withdraw' V r 
;her habeas application. The court held that :

i [bjecause this claim is procedural in nature, we may not grant a COA unless Reid establishes (a) ;
"that jurists of reason would find it debatable whether the [Rule 60(b) motion] states a valid claim 
of the denial of a constitutional right" and (b) "that jurists of reason would find it debatable {2007 \

■ U.S. App. LEXIS 10}whether the district court was correct in its procedural ruling."/c/. (quoting 
Slack, 529 U.S. at 484) (second alteration in original). Because the petitioner's Rule 60(b) 
claim was not constitutional in nature, however, the court had to determine where to look ■
for the source of the constitutional claim for part one of the standard. If it looked solely to j''-* •
her Rule 60(b) motion, a COA could never issue. The court concluded it was appropriate to :r>;~ "/■
look to her underlying habeas petition, and in particular to those claims in the petition "that the ...- • i
district court may reexamine if we conclude that its procedural ruling [i.e., its ruling on the Rule . * ; .,.! 

| 60(b) motion] was erroneous." Id. at 371. The Second Circuit followed a similar path in Kellogg v. :
»: Strack, 269 F.3d 100, 104 (2d Cir. 2001) (per curiam), holding that

v.- ■:
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■ . a COA should issue only if the petitioner shows that (1) jurists of reason would find it debatable
whether the district court abused its discretion in denying the Rule 60(b) motion, and (2) jurists of (M; .. 

; reason would find it debatable v/hether the underlying habeas petition, in light of the grounds ' ~ 
j •• : alleged to support the..60(b) motion, states a valid claim of the denial of a constitutional {2007 

U.S. Apo. LEXTs 11'vrighL '
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ANTONIO U. AKEL, Petitioner-Appoljant, versus' UNITED STATES OF AMERICA, 
■Respondent-Appellee.

. UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
2018 U.S. App. LEXIS 15666 

No. 17-14707-AA 
June 8, 2018, Decided'v-

--------------- “eaStoriaTInformation: Subsequent History
• ' Reconsideration denied by. Motion denied by United Slates v. Akel. 2018 U.S. App. LEXIS 23037 (11th ' '. ^ ' 

_______ ,Cir. Fla.. Aug. 17,2018) _
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\ {2018 U.S; App. LEXIS \ jAppeal from the United States District Court for the Northern District of 
Florida.United States v. Akel. 337 Fed. Appx. 843, 2009 U.S. App. LEXIS 16952 (11thCir. Fla., July 24.

s.
For United States of America, Plaintiff - Appellee: Robert G. Davies, 

Alicia Forbes. U.S. Attorney Service - Northern District of Florida. U.S. Attorney's Office, 1 
Pensacola. FL.

Judges: Before: TJOFLAT. MARCUS and JORDAN, Circuit Judges.

Opinion

:Ta.:¥

• •:: 2009)4

Counsel
4|v ' 1

Antonio U. Akel. Defendant - Appellant. Pro $e, Estill, SC.

BY THE COURT: ---------

Antonio Akel is a federal prisoner serving a total 480*month. Armed Career Criminal Act ("ACCA") 
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to .• / 
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a v' 
firearm by a convicted felon (Count 7). Afier this Court affirmed his convictions and sentence, Akel
filed a pro se 28 U.S.C. 5 2255 motion to vacate sentence- arguing that: (1) he no longer ^ '_•V-

**.
V.

^id-
qualified as an armed career criminal; and (2) his counsel was ineffective.

The district court denied Akel's motion, concluding that he had three prior convictions for burglary of . ■•£*%'. S', 
a dwelling, an enumerated olfense under the ACCA, and therefore, the ACCA enhancement was

' .<-;-
'Mr:...

proper. Additionally, as to Akel’s claim that his counsel was ineffectivef2018 U.S. App. LEXIS ■ ■
2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's 
arguments were procedurally barred because they sought to relitigate issues decided on direct 
appeal, couched in terms of ineffective assistance. The district court denied a certificate of 
appealability ("COA"). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e), ’ 
arguing-in part that the district cotin's docision was contrarv to Kimmelnian v. Morrison. A77 
U.S. 365,106 S.'Ct. 2574'. 9i L. Ed. 2d 305 (1986). The’picric* court denied the Rule 59(e) motion, 
and Akel appealed. " i ..

- A petitioner cannot use habeas cbcpias as ari avenue fbifreiitigatmg Fourth Amendment claims,
!' provided that the petitioner had a "full and fair" opportunity to'raise the claim in the trial court'and
• appeal. Stone v. Powell.'428 U.S. -465^494, 96 S. Ct. 3037, 49 L, Ed. 2d 1067 (1976). However, a -______

habeas petitioner can argue that the ineffective assistance of counsel deprived him of a full 
and fair opportunity Xo-litigate Fourth Amendment claims in the trial court Kimmelman v 

biyterrison. 477 U.S. 3§$'; 3?S^83, 106 S. Ct 2574, 91 L. Si 2d 305 (1386).' ’

£:-as
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jRe.qaLdjn.q the other prong of,the S/ac/c test. *’(wje will only take a Viuick1 look at the federal' • '• :
' ’ -habeas petition to determine whether fthe petitioner! has feciall'v alleged {755 Fed. App>:. 778}%?^ ' 

i.th.e.deQMpLa„cons.tif,uttonal. right." GJbson v.Klinaei. 232 F 3d 7qq am /m>h r.v onnni . .

| determined that the court should "simply take a‘quick look' at the face of the corriplainf'fp |r^r-
; determine whether the petitioner has ’facially allegefd] the denial of a constitutional right."’ LambfiMi 
i v. Stewart, 220 F.3d 1022, 1026 (9th Cir.2000) quoting Jefferson v. Welbom, 222 F.3d 286, 289 (7#® . 
j-Cir^000). Although the Court finds no Sixth Circuit authority directly on point, this "quick look" :■£
(.approach appears to be the majority approach of the federal circuits. In addition, it is an approach!*
^kat is well arounriPd{?niA ti g Dis.t. LEXIS 14) in Slack's literal langnaab as the thing to ■ *

. fted amoi3G^egspnabJe jurists when apOA issues is not the merjfsbut-meisly v ■' ;
$$etrtrcm states a valid claim (emphasis added) of the denial of a ,

. .............
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requirement and the Supreme Court's "strict reading of the language in 28 U S C § 2253(c1f1 VA1 
. that limits the COA requirement to 'final orders that dispose of the merits of a habeas corpus •

- proceeding'" (citing Harbison v. Bell, 556 U.S. 180, 183, 129 S. Ct. 1481, 173 L Ed 2d 347 t20n9W- : 
: ***** Bu°k* Daf’™ S- «. j'59, 772, 197 L. Ed. 2d 1 n* (2017) (noting an apparent circuit

— £££££«aGwiXiSr",he dBnlal *a R* 60(b> m*"-d —»*>■

T
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- ltiswQe!W^etfiera.certifi^feo%ppealabilityiSreqqfred,fedp^Mth^kenial 0f;a riidtionto - -
__L reopen. See, e.q„ McPherron v, DiSt, Attorney of Ctv. of Chester 621 F App’x 704 707 (3d Cir

2015) (citing Morris v. Horn, 187 F.3d 333, 340-41 (3d Cir. 1999) and Wilson v.-Sso'y Pa rwr 0f "
■ £iEL. 782 F..3d 110, 1155(3tfCir. 2015)) (discussing whether a certificate of appealability is reouired. ^

- to appeal the denial of .habeasvMated Rule 60(b) motions).
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for erne. rip -V^e- SlACX N/.Mc.\)Ar€EE-t'S^l gs.HiaHffi SVgnAor^eJIkAk^^
lAftTrCi^ jH<p\pQ^TUE. IJuUbEftkfofG. U\e>gft&/&^SS pEXx.rror4.Sge, UnitedStates v. moTZCAtrs-
DeLGASgLULO, Fai.^^x,H3S|HH\ r\-3 r.\o^> cW^3goT).5jrgA-jr>q* -----—_------------- :-----------------------

I . .ifeeftg-#$M<&€Qnrt dismiss a hd&eas. pet|tian.oF § 2W5 __
ill U.S. App. LEXIS 10}and an appeal* is sought, thefirst part of the Slack test looks to the habeas 
i-U-i petition or § 2255 motion in order to determine whether a petitioner has stated a valid claim of the 
i i i denial of a constitutional right. But in the context of a request for a COA to appeal the 
_- procedural denial of a Rule 60(b) motion, there is a question as to whether we look to thf>

1 Underlying habeas petition or $ 2255 motion when making this inquiry, to the Rule 60(bt
motion itself, or perhaps to some combination of the two. In Spitznas, we appeared to look at " 
ihe underlying habeas petition without firmly resolving the issue. See Spitznas, 464 F.3d at 1225 •

j4 - footing Slack test verbatim as test applicable when considering whether to issue a COA as to the . :
: ^ genial of a true Rule 60(b) motion but not applying first part of test). Two other- circuits that have- 

J jflonsidered this question in the habeas context have looked either to the Rule 60(b1 motion • ~
I i jfest and, finding no constitutional claim to support issuing a COA, to the underlying petition.

gee Reid v. Angeione, 369 F.3d 363, 371 (4th Cir. 2004),-orto the underlying petition i.n light of the
. .^rounds asserted in support of the Rule 60{6}<jmtiQB,' sm.KeJlogg v. Strack,. 269 F.3d 100,104 (2d;..

"....... ' ' '

i

i

j

Sf:
V ffte Second^ Circuit-has provided amt^®pB^^^ia|idh^tRgsubstariee of S7ap^stwo-part test, 

as applied in the specific context of Rule 60(b) motions:
~ [A] COA should issue only if the petitioner shows that (1) jurists {2010 U.S, App. LEXIS 10}of reason 
1 wou[d find it debatable whether the district court abused its discretion in denying the Rule 60(b)
7 motion, and (2) jurists of reason would find it debatable whether the underlying habeas petition, in - 
I fight of the grounds alleged to support the 60(b) motion, states a valid claim of the denial of a 
* constitutional right.Kellogg v. Strack, 269 F.3d 100, 104 (2d Cir. 2001) (per curiam). Speaking 

; ■ 1 Arguably in dictum, we noted favorably the Second Circuit's test, indicating that it dealt with the 
rr Tddjestion of where in the context of procedural Rule 60(b) claims "to look for the source of the 

; \ constitutional claim for part one of the [Slack] standard.” Duiworth, 496 F.3d at 1137. The conclusion 
— ‘ the Second Circuit reached was that "it was appropriate to look to [petitioner's] underlying habeas 
S pejdtigh." Hi..• ..........  . ...t ..... .... .................... ’
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AnD pROCEDung; A%UuS.C^A55 cxrA FeA.ft,Cw.^Go6a) oA\ for uoV»\<d^ Ho.s ■VVx'udo.cVe^ -VheJ^S;___
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[\^ For cases from federal courts:

A__ toThe opinion of the United States court of appeals appears at Appendix 
the petition and is
[ ] reported at —i ; or,
[ ] has been designated for publication but is not yet reported; or, 

is unpublished.

The opinion of the United States district court appears at Appendix _C— to 

the petition and is
—; or,

[ ] has been designated for publication but is not yet reported; or, 
[yf is unpublished.

[ ] reported at

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is

; or,
[ ] has been designated for publication but is not yet reported; or,, 
[ ] is unpublished.

[ ] reported at

courtThe opinion of the — 
appears at Appendix to the petition and is

; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

[ ] reported at

1.
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JURISDICTION

[\4 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
ftAyw.anao was

[ ] No petition for rehearing was timely filed in my case.

|vf A timely petition for rehearing was denied by the United States Court of 

Appeals on the following date: 
order denying rehearing appears at Appendix

, and a copy of thee
[ ] An extension of time to file the petition for a writ of certiorari was granted

to and including_______
in Application No.__ A

(date)(date) on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For eases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix----------

[ ] A timely petition for rehearing was thereafter denied on the following date: 
_____________________ , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) on (date) into and including____

Application No.__ A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVEDl

Amendment 4 Unreasonable searches and seizures.

The right of the people to he secure in their persons, houses, papers, and effects, against • ,
unreasonable searches and seizures, shall nut be violated, and no Warrants shall issue, but upon 

1 probable, cause, supported !,y Gain or affirmation, and particularly describing the place to he •» • 
spapthed,.and'.tjje person:, or things to be.seized. j | '

Amendment 5 Criminal actions—-Provisions concerning—Due process of law
_____:ii.d ;iisf cdmgensation,daus.es.__ •_____________ _ .

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 

' in die- Militia, when in actual service in lime of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law: nor shall private property be taken foi.:. public use, without just 
compensation.

Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right lo a speedy and public trial, by an • 
impartial jury of the State and district wherein the crime shall have been committed, which district 
shall have been previously ascertained by law. and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have compulsory process for 
obtuining witnesses in his favor, and to have the Assistance of Counsel for his defence.

§ 2255. federal custody; remedies on motion attacking sentence

(a) A prisoner in custody under sentence of a court established by Act of Congress claiming 
the right to be released upon the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was without jurisdiction to impose 
such sentence, or that the sentence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court which, imposed the sentence to vacate, 
set aside or correct the sentence.

§ 2253. Appeal

(a) tn a habeas corpus proceeding or a proceeding under section 2255 (28 USCS 5 2255) 
before a district judge, the litisl unl-r stall be subject to review, on appeal, by the court of appeals 
fur the circuit in which l!« pro/c.-Jit!-' <•* Jiotd.

(b) There shall be n>- right o! lo; .al from a final order in a proceeding to test the validity of a
warrant to remote to aisrithe: district ,,f place for commitment or trial a person charged with a 
criminal offense against the butes. or to test the validity of sttch person’s detention
pending removal proceedings.

!

(e) (1) Unless a circuit just ice or judge issues a certificate of appealability, an appeal may not 
be taken to the court oftippvats ritnu —

(V) ilk- li.K.1 order i« a habeas corpus proceeding in which the detention 
complained of arise.* oiii oi'j-.-vee.-?. ?-*ucJ by a Slate court: or

(B) the ritul order <•: a proceeding under section 2255 [2s USCS § 2255J

:(2) A ccnifieair oraivcabfeifov may issue under paragraph (l) only if the applies 
made a substantial dtowing of the denial of a const it titiunal right

(3) The certificate of w.-tikmility under parigrapli (0 shall indicate which specific issue 
or issues satisfy- the slwwir.u reiiuT.it ly. paragraph (2).

HISTORY:
Act -tunc 25. .-h V-M-. Vo?: Msiy 24, I949. ch 139. § 113. 63 Stat. 105; Oct. 31.
!V51, ch 655, $ .-'2. to rri.u:. * . ?. rijeu ,r-i. p. ifjJ-i 32. fnlc t. §■ 102. IIU S«at_ 1217

at has
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STATEMENT OF THE CASE

.J^£uV^\»<^_a.feSOVVL.RUi&C?££VXkB^&u5tfco(^ __
__ X^,Tvx2jr<^fttC:sV*p.^0!^®cf¥ioox>4.6iK#:y>AbLC\eoxty^
______________ Aa^^agTHGOi^ZAUZ v.CPOS6yt\35^,d- 94H\ koosYWE. MOVaNT SeEKSTo Lift___________

_________ :__ THE P»V3CEJ>WWVL 8Af!.THW pftEau&OAMEftCvS ItemgffEritfBQri OETttE iyEFFeC&sfE______
_______ L________ AS5X^Art4E0ECoaHSELCl^AT.C>OCKET*\S^ASiwWUrtE«^5,^^^lsW^___________ :
_'____________ :__ In LxGHr_OQME'3>4SlgUCXxVE GU^XaTlCN OF Bft3tOHv.Utmgl)STWtS,688^____________J

'_______  Apfx.6H4,feSI-6S36lfhbr^l)ertOht<?Tta&N6TWT THEtgSTftlCT COURTS LEGAL________j

______________ Prbaxse For Doing So,fom4frxr* the report and RECcmEhfSATxoN at__________________ j
^acKerfE-W^lS) IS CLEAR Eftflop/':'

(3^-TWe. HoVi HAVING,Wi ac i on

Pr>i ir\A ./> {.ECf oAftffteA Wy f FCF t£33l) SVoftvngt.■

____________________________ ’ Because tfttejn&tien to suppress jwasthgroughlv-aEnued before the trial court and-on appeal -___________________
: tge' Govemmerit argues that Delersdanfs chalfenge to counsel's performance in this respect

____________________________ : js.'.procedur-allv barred. Rozier. supra; Nvhuis. supra. The court agrees that two of the three ________ ,__________
- arguments Defendant makes in this motion are procedurallv barred. Defendant's first argument, ’

_________ ___________________ that counsel should have argued “controlling precedent," is an attempt to re-argue the issue of the____________________
.stateness of the information concerning the controlled b.uys that supported the warrant and as such it '

_____ _______________________isjjfoceduraljy barred. Similarly, his argument that counsel failed to-demonstrate thatthe affidavit.'___________ __ _____
was false is an atterijfjtfe-.re-Irfigafetfie district and'aflrettate.eourts' prior determinaiWRabQUt'Ms. .

_______  ____ :_______________ issue-, couGhfed as an itijSfecfive assistance ef.counset cfeim. r ________________ —

been XHtoPAac-T o.r>«4 EttRoft^ toVhaft on. Ha^ 5^,3o\7 iSSueA GfiOU)Hv.USfe8&Fai.App<.<>HM,65)-t)Sd ___

--------------------.„, _ As an initial matter, we fmd.lt .Instruct!  veto discusstheig^^BB^gs-G6wau^ei6fttiatA8B8iW; te ^________
procedurallv fearredtfrom rii§M&-tfit§ ciaftrt tfebguSehe Dresentedfhe daim on direct appeal.

~ . Typically, a prisoner Is procedurallv barred from relitigating an issue on collateral review that he
________ - already raised in his direct appeal. Stoufflet v. United States, 757 F.3d 1236,1242 (11th Cir. 2014).

, Where, however, facts essential to a claim are not In the appellate record, the general rule In
f favor {688 Fed. Appx. 652} of a procedural bar does not apply and the issue may be raised on -

____________ 1 collateral review to permit further factual development See Bousley v. United States, 523 U.S.
614, 621-22,118 S. CL 1604,140 L Ed. 2d 828 (1998) (citing Waley v. Johnston, 316 U.S. 101. 62.. T

------- =-------------- S. CL 964, 86 L. Ed. 1302 (1942) (per curiam)). One example of a claim typically requiring
____________ further factual development through a 6 2255 proceeding Is a claim based on Ineffective

assistance x>f counsel. Massaro v. United States, 538 U.S. 500, 504,123 S. CL 1690,155 L Ed. ~
—------------ -- 2^ 714 (20@3).

' " -• - ’*T

4

!

v

------- ^HLAMiii^2y4iteJ&.MjetaTdtk>n-9wdt&_oui3i^^b£^

—Upon -the. p^. hondTS HABEAS f-LAErt foRlNEFFEcTxVE ASSXSI»N^£_GF_~firAL COUNSEL In REPRESENTATION OFVffS Fourth 
. .teNMENTJ5GVT55 VsaS ke£»'SOuAC£i-'f FoSECLoSE^for c*er rVVvirty&otyeWSJ*24aereJ_______________________

The Supreme Court m Kimfnelrnan v. IViorrison. 477U.S. 365,106 S. Gt. 2574, 91 L. Ed. 2d 305 ' ; 
..(1986), however, carved out an exception for SixthAmendment claims arising from Fourth • 
Amendment violations. As explained in'Kimrnelrnan:

(HI



I

• Where defense counsel’s failure to adequately litigate a Fourth Amendment claim competently is 
the principle allegation [in a.claim] of ineffectiveness [of counsel], the defendant must prove that 
his Fourth Amendment clam is meritorious and that there is a reasonable probability that *"3 
outcome of the trial would have been different absent the'exciudableevidence.Kimmelman, 477 
U.S. at 375. A defendant may therefore obtain habeas relief where trial counsel s incompetent

• handling of a meritorious Fourth Amendment claim deprives a defendant of a Sixth Amen mem 
rightto effective assistance of counsel and a reasonable probability exists that the trial s 
ntifcnmA would have been different See id. at 38B-38f.

? •

<14

ensure.ArWttV

6oau\A tji&VgxrDipe..
w..

LCssClIftV
3>uj T^~~ • '1, '

ln\«;r> oKvcH <iuV •VV.gV ArW. Court* CoVtoevyjg. tft

r -~T‘• • • i\ -
■ tf^jorm^rtt-srctdis l^flonerfs claim feww^dMaftvsbaprgd I&ecaate8f e. *

___:-i^^fffi^gdfig^:5tjfficienCT ctf fiTiefact£Bl'6aslsclatm~ofi direct appeal, QcL at 24.) When a §" 'i “
'•g?SS petitioner rates a claim on direct appeal, he may ndt nelitigate the dalm In wllateraf • A 
pnscoedlngs antis' a different legal theory. United States v. Nyhuls, 211 F.3d 1340,1343 (11th Cfr.

‘-gogm fA rejected claim does not merit rehearing on a different. But previously available, legal. • j 
Howaver. where a orttffoner coltaterallv attacks his ctmvfc«on based,on a claim vt

—■-* Ineffective assistance of counsel where the petitioner has prevfgusly challenged the ■>
: hhderlvtna tfefirJnncv. tha nahtfonar has not merely renacteqgd tha.cia.Imand tfta pmcgriutaf
. r,r,r annlv Sae perry v: United States, Nos: CV610-074, CR 606-026,201}' U.S. Dish- -
LESS 41538,2011 WL1479081, at *4 (SXL Ga. March 31,2011} C*[T]he .Court of Appeals rejected 

-the daim on-the merits, while hers'.rt Is raised on ineffectiveness. grounds. Ineffective assistance of _
----- counsel, was not an-available theory on direct review, so... the Court rejects the governments

■ contention that this claim is barred/); Wills v- United States. Nos. CV 608-116, CR 60&C26,2009 
___  (j g Dtei_ lexis 52554,2009 WL 1765771, at *4 (S.D: Ga. June 22, 2009) fCHhe circuit court -

'• anatvzed [peHfloneris] claim- fbrpdlclal error in the appllcation of the sentencing guidelines. 
fPefflo'neri, In contract, argued attorney error. -.. Hence, unlike tfte-movant m-Nyjiuis, he Is not,--- -
-merely 'repackaging1 his dafm of Judicial error as g daim of ineffective assistance of counse!.0}' .

' 'A^acdfnJv PeBijoner is not merety repackaging his claim -here, since he challenges Mr Hayrkts

L -Vk> (ecF«382) ‘---------------------------------

.v .

3o\S us.<fcs*,\e*fe

• ’ * *r* v

—Rntaor QvS Pjocrfare (ECF Noi 367,368) arc DENTED is mmmdy. While 
' ccitzih modems may loll the Saw odlimi which a notice of appeal nrast tc filed.

oirriSR
Havmt^ttmd'U: AJ^sMbadtK'f^^ of flic Federal _~

i-

\i .ositKCf to lAmrfc otamitra, » na&r <sf appeal <fcne not sem to toll the &X, ^

_-I Toi!uawhrch3linlo60()>)niolioH'niustbe5Ied-5eaFcd.R-App.P.4(a)fr),3ec<£ : -

• Bab. Ceaxjn tlN.Ab. CUarhg. tne->«6 F. AppStM, 949 (IIA-CfcZOlfi) • i
----   ^afing Gtdf Coast BUg.&Sifpfy Co-Md. afBtc. TTarior. local Xo.-ffit, ^

A7L-CI0.460FOit 103,108 (5<bCtz. 1972));also UmledSumt. OitfMillion V_

Fair Hundred TartyJTutz Thousand Four Hundred Scmlly-Thrce Dolton &. |
------ FhSrtf-Tvixi Cana <SIM9,-f7332) in £ZX'Go73m3-,IS2P.App'x9ll,9l2C1&Cii.

2005) (Tie onc-yor linialicti is not (ailed &y ta appeal and cannot Bs i

- OTslimvcntedby thcuseofRwle60(M(6r). k becausesudxtmeMicon to <_
awt£c-.xr. tbc.t^..'.a,pi.'ea!b:^beeo takenar.d !Spendraj>- TrcuzilCcs. Ca?-Sol \ ______

Tfia< C6,t 4dJ FJ2d 783,791 (5ih C:V. 1971). Additionally, in accordance wnblbc t 
____ Govcnnnent’STeasooing.lbcCoortCndsMbvanCaargmnaitsoflraudiobo&rrfioit 1.......

i
- oflbeatandaid itccessaiy to establish finod on tlte conit fcr purposes oCSolc 60(b): ; '

t
?

■ M-

9??E8SDoa*tt22irfd?.«f<>:t?ber20.19. ... •i".
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\ty.» caWA uS^Cw.

1W n*ug fom 3u^d^U3&^

iMgottTttg- Cou&X AliAXSI>Tgg£fe5h--—---—“■---- --------------—
ftts, AAAW'^^ -vw.

rr.pp ^p&A:^ Hqo,HSH-^A^ac2Q^W^ ^c^AV^^g^g££oS^^iS_USAft-Wta-iaaoH

i • M.^.Fl^Qr ^W»dU SteteS .<btg^&Jt£sget^B!fe\>p———----- ------------
. 1 Finally, Rule 60fe}(1) requires that Buckion file his molten within a "reasq|#fe^itte-”.BVi^^
•? | waited eighteen months after Cunningham was issued to file finis Rule §0(b)(6) fnottqn. iSp •

■- amount of time is reasonable here. Courts {606 Fed. Appx- ’4.95} in other iuri§_J—lons-_-aVG 
4l* 7^ed of longer amounts office in allowing Rule -60(b)(6) rejief in habeas gas^g^e^ 

4 Thompson, 580 F 3d at 443 (allowing Rule 60(b)(6) relief even though Thompson did notfite suit 
4?- until four years after the "extraordinary circumstance" at issue).

ORDER

---- ;
i?

iCr

In 2004, Cedric Maurice Buckion, serving life In prison insdiuted **

■ ■■

t 2990449 (M.D. Ha.
■‘ „°",ho denial of BucklonS Fed.RCiv.P. .60(B)(6) motion for.iejief from

)|S~|R.~ 2------•- —«**«***«*3relJ"ds,orrel,ef'
grounds five through eight of Bucklotfs amende.d Pgggg-

<• -

V

i.

5 .

^,'rW<><. XWqV U^XhSXrtcT COUfV OsgNffi^&l^<^xX8V

far>/ ^•,^o¥,e,Afec
f~«?A c\<vWjcAauS& (6*0.

nWwit er<fr<r Caoteai4AE^iQ^^^
0^,peoV-Vo a <^r<Vt> AufgA S—Qp^

: rS^rs uQvW^ l€CT^3.b^-----
^ojr [e\ uuse.s

VALokaplHoj^_k<^ar^
.. -.--■

this 'I 18th 'day ' of.‘ •-“^the" fpFegoiag, " it" is"- "OKDEftpD'i ,>.<-••

eonsiderationUpon

December, 2019, that;

relief requested is DENIED.
made 'by Movant wit#:

overlooked-r
None of the arguments

| -(aj The
regard to his earlier motions (Docs 

II in, the Court's order of dcs-ia-C^

367f 368) .were excluded fromr- or
denied In their entirety *

•:i

Those motions were

! i f&>



x

arCzcF.

___f) |\~!Tm2. ^G.-VVViftiT^-V' fi\l?A £i

ttr^nxi-f Cc,^SSL6^ki

^^.\hN StaxW^, .fe&gac&ve^

Jtg^OUN© ONE:
• Petitioner was denied his Sixth Amendment right to effective assistance of counsel pretrial.

---- (a); Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.).

----- ' Petitioner's counsel(s) was constitutuonally ineffective pretrial due to: (1) counsel s failure to property
argue for suppression, he., (tounseFs tenure to arguf dontroljing precedent, counsel’s failure to argue 

___ that the trashputl^siliegaJo<tougggt%‘^tii:eto ~d^6flgfa%$%-tfoat-#»g affidavit was fajse,;.-- * •

or CX

\1\t>.

« -VKcV Wa. im&exVj) AftEi

• • *'i

•' ;-v-

■ :v
... AXEL WAS. DENIED.HIS. CONSTITUTIONAL RISHT.-TO EFFECTIVE — 

__ rASSISTANCE OF.COUNSEL WHEN-RANDALL-ETHERIDGE FAILED TO ----
- PROPERLY-LITIGAtEPETITIONERtS FORTH, AMENDMENT CLAIM. •
. ..Hi'S PAiLURE TO -CITE-. CONTROIiLI-NG 'PRECEDENT., .INCOMPETENTLY"

— PUTTING .'FORTH FALSITIES "FROM .AN ARREST' AFFIDAVIT AND • NOT f— 
' THE' AFFIDAVIT FOR THE,SEARCH. WARRANT,. :COU?LSD . WITH HIS V

- FAILURE TO RECTIFY' THE MISTAKE AND PRESENT . FURTHER
— '-EVIDENCE BY FltlltJC.Ati AGREED' UPON.FRAMCS HEARING'WERE

IN VIOLATION OF'. HIS 'SIXTH. AMENDMENT RIGHTS- ' —' '
- •• , .-.-x. —*— • • *••.* . ------- ----------

\VI •

js_aJSrMSL-d

MofiRisoaJDi-ix-

,533 WouSfelkil^g^«L-9P«-----------—----:——----------------------

•; a petitioner cannot use hafcfeas corpus as an avenue for Amendment claims,
% provided that the petitioner had a "full and-fair" opportunity to raise the claim in the trial court and on;
I appeal. Stone v. Powell."428 U.S.-465, 494, 96 S, Ct. 3037, 49 L Ed..2d 1067 (1976). However^

~ 5 habeas petitioner can arrnre that the ineffective assistance of counsel .deprived him of a full
^ arid fair opportunity te-Kfioate Fourth Amendment claims in the.trial com*. Kftnrnelrnan.v. .

Ujiarrison 4fT U.3. S6& 373-83.106 S. Ct 2674,91 L. Ed. 2d 30S (15.86). ._______ .

fiAR RllLrrir, ------------------------------------------------

itdause the motion to supl^. was tfiorougWy argued betdre the.'ftjalf.eourt arid on appeal, the -
Government argues that Defendant's challenge to counsel's performance in this respect is ___
procedurally barred. Rozier. supra; Nyhuis, supra. The court agrees that two of the three

4 arguments Defendant makes in this motion are procedurally barred. Defendant's first argument, .___
-- rthat-.counsel should have argued "controlling precedent," is an attempt to re-argue.the issue of the

7 staleness of the information concerning the controlled buys that supported the warrant, and as such___
$iS procedurally barred. Similarly, his argument that ccMrisel failed to.demonstrate that the 

1 affidavit was false is an attempt to re-litigate:fee district ^iappeilate courts' prior determination 
“! about this issue, couched as an ineffective assistance oMobiisel Claim.

V

fLAm* tkrA for V.

♦.*

-rryi-

(n)
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^^STRuCTxVE^Qa^^lOj^jToro its QUA g^eal f ourh ie~iHE ELn/c^i ^eamuiaB^ocoNv.
^S^j> STAreS,£ig8^LAPft< ^HH.{>51"65^-A\-Uvf v^> Un\>r»iA°r_______ ____________

; S' S'" ,t<ll!*cl appe,al- *****S3- Srlrf^ t0 3 0131013re n°f in the aoD6llatB rarord. the general rule In 
: AfPX‘ 652}rLgJr°CCdUral bar does n°< apply and the issue may be rated™

-H~ de^BIQSOt- See Bousfey v. United States, 523 U.S.
S1l ol'4 ft’1.18|. ^nl6^* 11°/L Ed 2d 828 (1998) (ci«ng Waley v. Johnston, 316 U.S. 101, 62 
fiirth«r h, d- ,13°2 ^1942^(per cnnam))- One example of a claim typically requiring 
jgher factual development through a q ??55 proceeding Is a claim based on Ineffective 
mg-**™* Masson vs United States, 538 U.S, SOG, 504,123 S. CL 1690,155 L Ed.

^f^-C^Mcki^eo^So^gSU^Kv.m)At^rEL.Qqu.SHl^><11Hf 7-00q|

—‘inkc^c -Hv> r .s, 4u,nV

- libABi&E&XTS T>rfragra±L:u>i^Hy^ bec^uSejuogVraf^ -Vo M ooml^
. rCft^u\,Ci^j433M3g^+t^^^ a^fizyrous tu sr 11 ^ a mestts

^Se^jAOa1jJ’is^(^erfte<iWrc\a^sj2i^l not TciAuses^TUguCivI /^A
t^^^Xajxic>e^Su3oSii»HofeiL_ 

L^g-J^^a^OUlLc^XeVLE^^ (Wmi^Uon AC-H^Siy^

onA-SteKr^ ;___________

e.q,,

Opinion by: ELIZABETH A- KOVACHEViSCH

Opinion

/

ORDER

dream,. (Doc. 1) The judgment attacked arises out of lefh rteemh jud cM ?! ."? ' *
9S-50"- Tdis Court denier) his amandad naHMa^!,™™ JlldlC,a.' QrCfUlt'[' Casa "»•
—Is grounds were orocedurally barred. Bucklon v Crosbv 2006 U q olnT ^^H ^ number nf 
2990449 (M.D. Fla. 2006)(u„p„bl,shed). *
Circuits decision in Bucklon v. Sec’y, Fla Den't of Carr fins pr a 7„. „-----:---- -——> (I■1th Or, 2015), reversim, IhedanM of RnLrZvcT“»£?■ &&«»* f 5,WL 1?.21470' 
judgment with respect to Lhe nrocedurail^TiZZ:^ fn,„f pPJj(b)(6) motJ°n f°r_relieffrana 
nrouncis five through eighth Buckiorrs amendedjitijn."“'C' '°n 3 grGyn-s ‘or rs!isf-

+ ■

j



OSSurnm^ AWA- (V.^rV dot>s vv>ir fea\Ufc -^W* jib&JmSSsSc^isA^ ^e- C-oufiT

_ pver AGO o^2 Q\Je'f3i3jj£A^^6oJo^^^El^VE^-Cxe4urr.$ge U--.
’ Application of Rule SQf bMBV is aPBfopriate where no other subs0Sgon of Rule 6D(li} ^6Verrf§ ^

J and the absence of reconsidp-^atton would work an extreme and unexpected hardship.. Griffin f
I v. Swim-Tech Com., 722 F.2d 677, 680 (11th Cir.1984); Hall v. Alabama, 700 F.2d 133^ im(Vi£^: 

Cir, 1983) (citing Klapprott v.. United States, .335 U.S. 601, 614-15, 69 S. Ct 384, §3 L 2_&6

r^,.^w a\so W^Sfeial^ —
'• Kelleoa v Stack ?<*> F.3d fOO. KEf (2h Cir,2001) (concluding tbdta court wiii: issue.a eQ&.oxi::t8&Ls 
denial of a Rule 60(b) motion if the petitioner establishes bothlhat "jurists of reason would find it 
debatable whether the underlying habeas petition ... states a valid claim of the denial of a 

^constitutional right" and that "jurists of reason would find it debatable whether the district court" 
';4buse'd.:its’disD.retiQn in denyjng-the Rule 6Q(b) mofion"). • .___________________

. f;

f.

:,r. QoWbaiats foaAfec(M'Vfre.sftfre. AW. oVvIouSjmgCiV
UTtogbSTfrTE^j-Hv?, tfaWid-V tourV ^e^vgA^EGtuftkSxSTxcE UpqgR>mEr_y^_Wy-

CSUCT UWAmcv

,wu.. : • •ORDER

Defendant’s Motion for Leave to Appeal In Forma Pauperis (Doc. 399) is1.

DENIED.

Defendant’s Motion for Certificate of Appealability (Docs. 395, 396) is 

DENIED. To the extent such a certificate would be required, Defendant may not take 

an appeal from the Court’s Order unless he has made a substantial showing of a denial 

of a constitutional right. Defendant has failed to make this showing.

To proceed with this appeal, Defendant must pay the $505.00 appellate filing 

fee within THIRTY (30) DAYS from the date of the docketing of this order.

ORDERED on this 13th day of February, 2020.

2.

3.

s/£.#. Cottier1
Lacey A. Collier

Senior United States District Judge

!i
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----------------- <xr\X lOas asS^rvaA A^pecA ffA>tQH7«f-J.________________________________________________

-------------- :—^^QijAg£B_V6)^oSo, Qmo^ate.VtV\or>ey 6\eA W.s"RCrl£U;Et) Motastj Fofi, A 

----------- ^SS^5^TE-arLA^£gAjA6xfeTj-jfa<lj>jKic^ poqpA*\ uaA-z.t 4W_ TWrtvacoxVeA SetA-icA oP ^Os/BOggyl"

-----------3longaOJ&^ObfaKy^^^ UWrreftSrATK AMcQETff. AfpEHAtfc- ComrA-AWA-

-----------QA^e^^XoasfevAoj^icx^„<^jV^JVtBtAR:^^. stuugruae. or the faiekal oaugr.SfflfeM Cgsgjgt) fty -

_____ - Egress, as gv'ir>c&A^<LuVcxni9>ftsteAftp\o,^!. ____________-

jG»sBWJ^^»C^^Ste®SK®S«a^%«afW'n^&6iwt((®E3psi;r _
V^SEtvS A£Sftc*<8«S fEfc&CJV.p&>(^rai)Htt»ir6w^;TV£F©.*.a*eStt<^^^ I
6ECfttA$fc;G}Co»tT^1bto?t^caWceD<iw^l>a:tt&a^^ ;—

— ftMEfta5 R£yierj(^&ffittHu^eA£)Astew&Ee^Jg fto?«*Ytoisottxs&^omTlQ'imr-—
_- HAlti vaA^arr^us^uiMtmsCm4fe»ftptov.ctoS8s^us^.s^¥»&<wg),mteR v.u$Mt5f^tos(^f¥^SuKiauvSEc.v i__

rtAgav»tt>i^ACCw& urrmSwUV v.PARH F^\ta?Er>T\^X6AM&6flC£{& HgTaai Enga
VSmbmtus QPgJwy^^<&^<a£N^^Aaxa«^^Svm^.^^N^>m^,ftMi>j^3^ACCo^Uicm

^^^AkVA\ll»CifimWAlieKIKV<^0^3aurio^Rt^f^u5«£ai3UtCStOEt»£^^CMDel«(fepFfa.Twei.‘jOMg&fti
V;P^ayWv^Vygx^^7U-S^(^tCKX^/A^TSU^^^CsKX»mo^-n%9R.-ta^^gHTic^^csTiycrE>^N^Eytti£i<q£.

77 i^^i>igti6&ffie,voHgg£w.A&Mt<ca>^W-fflEtrocauapiflAg.cp6Docg\%^v^s ewomreisqtogL I—
— ^^^^^il26)^^^l^i»^^,3i^S^>c>^wi\S-lS3n4iSH5W^*iH-ro5jfEr>Ttc4\fc-Sia,lb-W3^C^Mia3^u ;__

_ Cc^iA^NoaiH£r^ic^ff^^AXEL «fS StoAV ZiXP/Mm&$HI Craamstwcgr 3Us&^£rt6 fiutebofe^tettflw'^&eTAucto^'' j
awwrotTxotJ op fetewi A Ffes>ew0L«^eA5 CcwRnw Was :'"~

— g?af£>jT\V\r TrtE. COuRtS ?Rat-Wa«5r<^lMKG C?-me ?fiDCEEUm.W»$UlES ft£> SET CXjrXt4^)C<^Vnt^\^^Xr<OiP?£iT Pv^t) I—
—■; w^6>%is/v^£jv^^£ojfiw&w<eC'ft^\\f^>YM^ot?<>Wi^Y^otocc^T^^E^scu^waawDj(3>cc«\«if5’5H;iyv(t> :__
__. ^^S^FponP^tEirt^i ft&eSWATC. Rtt>»«JJA*©i(j»fcTU«'£XS A^TrtSASrccETo THEVWVM& {WT-f A*& l\ FISC Of Lcstn6

j^oe. Pwasdf Cc^^acexi^Trtcer^xMiu?pcciif csAust-nteCiauw^MAvc Effecvwsbf wx^aew a>o suKy£ssgp~r»c. kspitc, .
—■-: ;&/rte*ce,p*& FA<^UAL^vacw;^roav^cm?WES A^\ixw><oc&<c&ts^Wff3aa^tLr^t»,.<vasj3>^t<>tg^strK?-3&- !— 
—: ^^teH£^i^/W<^csac^F«»Tvg.A^imvia«‘*<:«i'^sa.V£ia)»t-at«p(5Bi}i'see e«Uifl»ot^av33 HaecKT*tv’.caA'4££ 

i '^saffiCP4_Gi<,\^An>(r w\VUs*<\WH5GV4£l4^<<» N*.fiAOf oaosawE'^MiBSKj.f'ACTiA<ocv«iCHce.Or Ko^eu-vw ciAm of tcc$ tilin') • 
MSoCtEFraUjtjc^fsT AHbG*=d «*3'0 (SpMX)

1__

1___

---------6jUjou^Ve^^sisteziiito\^> .fee- 'A9e-lej^^f^e.,^ejrvV>or>eGo&xar ^AeaAmcfi^a- C-yqTV asfed

- fe^V-A.(lc&^XS_M_CT N£0£1SW^ LQ\\e.?l APPEAUr^g TWE-^FKIaL. OP A TRUE F&tl.ft.CP/tj1 boCHi r'loTXDt'OS^e. AppPAL

: ft^.V057O.0«Er AS..C^.Ar‘i>..PA^.te!ai_____________ ___ ______________________
, .r.minal t 0penDocument NO ACTION WILL BE TAKEN A cetif,cate of appealability is not necessary when fili.-.o 
akx; [EnJePred: wSm OlS ‘Sj* °f M°ti0n f°r 3 Certificate of-Appealability as to Appellant Antonio if. 7
03/1 S/2020

I.ii

II no')
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I.

(18\ A (-Vex- a Sac'ia* oC <y»oV<or»s ac\A Pgs^o^S&S WVu)eeaAW, ^>o,cVLls cxnA (feSV iW. CiV>n^ op

a1 >ufSrt M-v

bp j^wvOrti-iA rxr\A UNfiEKNOLuNST -Vo-VYs^. af^\\arvY~vCeAr\S\c3reA W>e,CMCo^-Vo fe.&gcV tH C>Cic[tftcA 

APPEAL ft ^HoSIH^adCErA^ OuTArfe PASTED fiOjour,[r

Open Document
Motion is Unknown [9091470-1] [Entered: 05/19/2020 10:14 PM]

MOTION for certificate of appealability filed by Appellant Antonio U. Akel. Opposition to-__  03/16/2020

(\°iY~lheiv, apYe-T_e^jxxajfe-_3S- MxNuTSS Pcon-\ Wvrv^ eMcfidl tote.-Vine <io&Ke.¥ on MAy \%ao&0, 

gt-V- \filML pH rttV r>\^r>4-jISaAcy. 0o\\Vhhyv U. Tb£fti~E.I> <att cf 4W. QffigJtWte PAia^c. Sgp. ftffiFALAfr

3o-to^-74 T)ocKE.r A<, Our am> RASIES Selous*.______ - -________________________________

Open Document ORDER: Motion for remand to the district court filed by Appellant Antonio U. Akel is 
DENIED. [9038910-2]; Motion for certificate-'of appealability filed by Appellant Antonio U. Akel is DENIED. [9091470-2]; Motion 
to proceed in forma pauperis filed by Appellant Antonio U. Akel is DENIED as MOOT. [9038855-2]; Motion for appointment of 
counsel filed by Appellant Antonio U. Akel is DENIED as MOOT.' [9038885-2]; Motion for leave to file a supplemental reply filed f 
by Appellant Antonio U. Akel is DENIED as MOOT. [9070425-2]; Motion to take'judicial notice fifed by Appellant Antonio U. Akel ■ 

“" •is DENIED as MOOT, (see attached order lor complete text)[9065826-21 WHP (Entered: 05/19/2020 10:46 PM]
'Ckr\Ase£i; .■;

05/19/2020 L
!

.I'

CORRECTED
IN THE UNITED STATES COURT Of APPEALS • 

FOR THE ELEVENTH CIRCUIT

No 20-105744

* ANTONIO U. AKEL. 
aJu*. Tody AkeL

Petitioner-Appellant,

vans

UNITED STATES OF AMERICA.

Rcspundem-Appellee.

Appal from the United Statq District Court 
for Che Northern District ol Florid*

ORDER:

Appellant's motto farrctaaad to tbedistria court it DENIED. His motto For a certificate 
of appealability « DENIED because be has CiQed to make a tubstaatiaJ tbcwir^ of ibe denial of a 
constinofoRsi rigM. Ser_2S U.5.C. | 2253(0(21. His motions for leave to proceed In fmn 
ptmperU. appointment of counsel, leave K flic ■ supplemental reply, and Judicial notice we 
DENIED AS MOOT.

!%/ Willi— H. Prvor Jr.
UNITED STATES CIRCUIT JUDGE

(SoYOrs tSuN" 3.S.9090 AW affiejAanV Fried AW9o\\oi0w^ ma¥i oriS'.

__ 06/29/2020 Open Document MOTION for reconsideration of single judged order entered on 05/19/2020 filed by 
. Appellant Antonio U. Akel. Opposition to Motion is Unknown [9128144-1] [Entered: 07/02/2020 03:22 PM]

— 08/29/2020 Open Document 'MOTION Motion to Illuminate filed by Appellant Antonio U. Akel. Opposition to'Motion .
is Unknown [9128238-1] [Entered: 07/02/2020 04:03 PM]
06/29/2020 Open Document MOTION Motion Raising Structural Error filed by Appellant Antonio U. Akel. Opposite
to Motion is Unknown [9128305-1 j [Entered: 07/02/2020 04:10 PM]

— 06/23/2020 Open Document MOTION Motion for Liberal Construction filed by Appellant Antonio U. Akel. Opposition ■
to M-ition is Unknown [9128314-1] [Entered: 07/02/2O20 04:14 PM]

( .

00
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Apm\Ap^cp Por u^W»d~ UftijukoCa\Vf^k^M>
feftTn pgfWflgiWetiKo<«*5 

n~AuQffs n.W>jor-dLir£ _S^ofic_90iGts_oL£

MAV m,aiQc A^g\ ot --------
f a)Tud t~rturv> ("r?JiS aA^^\s not Q.Q^em&kjgW ^r&^acAs Wg,TiAQ-cgMCSh^M^

oc.r^A

_:^oAK*S_

Ucv3mWi Wf 4W,. SuPfiEHEC^uJg^ enandiaftc^,..---------

Where a district court has. rejected the constitutional claims on <*pg* 5SS> the merits, the. 
“showing required to satisfy § 2253(c) is straightforward: The petitioner must demonstrate that- 
reasonable jurists would find the district court's assessment of the constitutional claims debatable 
or wrong. The issue becomes somewhat more complicated where, as here, the district court 

“ dismisses the petition based on procedural grounds. We hold as follows: When the district 
- court denies a habeas petition on procedural grounds without reaching the prisoners underlying 

*. constitutional claim, a COA should issue when the prisoner shows, at least, that jurists of reason 
Id find it debatable whether the petition states a valid claim of the demal of a constitutional 

of reason would find it debatable whether the district court was-correct in its

....

wou
, right and that jurists 
> procedural ruling. _
“11 ~ ^

„>____—
VVtTTtf»4 v.GtiCP tOA^d,T5a£3yd^2lg(lliK-

Where-a-petitioner must make a -'substantial-showing" without^ ^ s
^^Td^n^it^batable whelf^rThe^pelhion^states a va!^c^--^"_Qyn^Qe^'^^^<^^^200<0)aThat ■ 

right." Slack v. McDa|^^47^ 434,^juri^ouid grant the petition:" Miller-El, 537 '

App. cst.a!o iv>3/even 
has received full consideration, that

does not mean that a 
U.S. at 338, 173 3 Ct. at 1040. "[A] claim can be debatable

' though every jurist of reason plight agree, auer the . 
petitioner will not prevail."4d.

*.y ...*

. . case
ri.

v./ • - “

(6\Tu, Cr., >rv

unAgxhptv^ U8g>EAS/^55----- _
\IfvE0.XSSu

(L- 3W_ Source cf 

. by £\-ACKSup^OoAo. 

j "Vec#\87yp844i SVaVw^XcSP.ec,fei4y-i

dirr> Tor ------

------ --

GROUND OINK:
Petitioner was denied his Sixth Amendment right to effective assistance of coonsel pretrial. :

cite law. Juat state the specific facts that support your claim.).(a) Supporting facts (Do not argue or

r~.a »£-*, a

—1“



MS.mS DENIED HIS CONSTITUTIONAL RIGHT TO -
ASSISTANCE OP COUNSEL WHEN RANDALL ETHERIDGE FAILED TO ■_

— PROPERLY LITIGATE PETITIONER'S FORTH'AMENDMENT CLAIM.
HIS-FAILURE TO CITE CONTROLLING PRECEDENT., INCOMPETENTLY

— PUTTING FORTH FALSITIES FROM AN ARREST AFFIDAVIT AND NOT 
THE AFFIDAVIT FOR THE SEARCH WARRANT, COUPLED Him HIS

— FAILURE TO RECTIFY THE MISTAKE AND PRESENT FURTHER 
EVIDENCE BY' FILING AH AGREED UPON FRANKS PARING HERE

—Tft ViouWr.oF HIS SIXTH AMENDMENT'SlGRTS.
; ' t

AW. Aer&nVnC m Cor\SftVujMek&g$jLfeiL^AS <X P(^\c\\y VftVvAiC\a\f0.foc

fill petitioner cannot use habeas'eorpus as an avwiue for relitigatirlf fourth Amendment claiitis, -
^ Provided that the petitioner had a "full and-fair” opportunity to raise the claim in the trial court and on '
: appeal. Stone v. Powell.'428 U.S.-465, 494, 96 S.. CL 3037, 49 L. Ed. 2d 1067 (1976). However, a 
habeas petitioner can argue that the ineffective assistance of counsel deprived hirn_of a fu.l|

. and fair opportunity to litigate Fourth Amendment claims in the trial court Kimmelman y. 
•Morrison. 477 U.S. 365, 373-83, 106 S. CL 2574, 91 L, Ed. 2d 305 (1986)...................... . .............

■ V

right." 232 F.3d 799. 803 (10th Cir. 2000)
(brackets and internal quotation marks) , ...................... _____

;

lfelfie v^^^^^and having founda defatab'le procedural bar, &3 Ninth ajid-^e^Bfc©n^^ ?
| determined that the court should "simply take a’quick look’ at the face of thecomplatnLfo ro. j.
!’ determine whether the petitioner has 'facially ailege[d] the denial of a constitutional! right. Lambrmffi^__
1- v Stewart, 220 F.3d 1022, 1026 (9th Cir.2000) quoting Jefferson v. Welborn, 222 F.3d 286, 289 (7th r 
, Cir.2000). Although the Court finds no Sixth Circuit authority directly on point, this "quick look f__

- approach appears to be the majority approach of the federal circuits. In addition, it is an approac ,
that is well.arounded(2014 U.S. Dist LEXIS 14} in Slack's literal language as theit^inf to£^ (-----

- Mated among reasbnable jurists when a COA issues is not the merjtsfeutmerjly:r 
^ifen states a vdfid claim (emphasis added) of the denial of a

, IF. U.^v.ML^ICALES-l)£LGA^x^.^5reA^gX-H35^H\_o3i3di^^<~ SofiiU

. When a district court dismisses a habeas petition or § 2255 motion on procedural grounds {2007
-------- U.S- App. LEXIS 10',and an appeal is sought, the first part of the Slack test looks to the hab

petition or § 2255 motion in order to determine whether a petitioner has stated a valid claim of the ’.
rfanisi rfa constitutional rinhl a»t in the context of a request for a COA to appeal the '---------

--------: nmcpdnral denial of a Rule fiOfbl motion, there is a question as to whether we look to.the
fmrterlvinn habeas petition r,r S 225S motion when making this inquiry, to the Rule 60(b)
motion itself, or perhaps to some combination of the two. In Spit2fias, we appeared to look at
the-underlying habeas petition without firmly resolving the issue. See Spilznas, 464 F.3d at 1225 
{quoting Slack test verbatim as test applicable when considering whether to issue a COA as to the

_____denial of a true Rule 60(b) motion but not applying first part of test). Two other circuits that have
considered this question in the habeas context have looked cither to the Rule 60(b) motion
first and, finding no constitutional claim to support issuing a COA, to the underlying petition .____

____  see Reidv. Angelono. 369 F.3d 363. 371 (4th Cir. 2004). or to the underlying petition in light of the
grounds asserted in support of the Ru!e.60(b) motion, see Kellogg v. Strack 269 F.3d 100,104 (2d 
Cir. 2001) {2f>rs * •;.£ .--tin. i.;£X-S ;1)(per curiam). _____________ -___________;_________
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UNITED STATES'OF AMERICA,AN^Sniftl. iSkEL, Pc-tilioner-Appeltant, versus

Respondent-Appellee. .
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 

2G18 U.S. App. LEXIS 15666 
No. 17-14707-AA

June 8,2018, Decided_____________ ______

Editorial Information: Subsequent History
Reconsideration denied by. Motion denied by United States v. Akel, 2018 U.S. App. LEXIS 23037 (11th 
Cir. Fla., Aug. 17,2018)

.. Editorial Information: Prior History

- 12013 U S App LEXIS 1 'Appeal from the United States District Court for the Northern District of 
. HoridaAJnited States v. /kef. 337 Fed. App*. 843, 2009 U.S. App. LEXIS 16952 (11th Or. Fla.. July 24. 
. 2009)

Counsel For United States of America, Plaintiff - Appellee: Robert G. Davies.
Northern District of Florida, U.S. Attorney's Ofncte,Alicia Forbes, U.S. Attorney Service - 

Pensacola, FL. Antonio U. Akel. Defendant - Appellant, Pro se, Estill, SC.
' Judges: Before: TJOFLAT, MARCUS and JORDAN, Circuit Judges.

Opinion

BY THE COURT:
Antonio Akel is a federal prisoner senring a total 480-month. Armed Career Criminal ActfACCA")

fiream by a convideff felon (Count 7). After this Court affirmed his convictions and sentence, Akel 
filed a oro se 28 " * 5 ^ mn.inn to vacate sentence, arguing that: (1) he no longer
qualified as an armed career criminal: and (2) his counsel was.ineffechye.
The district court denied Akel's motion, concluding that he had three prior convictions for burglary of 
a dv/ fino aff enumerated offense under the ACCA and therefore, the ACCA enhancement was

appealSffiity FCOA"). Akel then moved ro alter or amend ihe judgment, under Fed. R. Civ. P. 59(e).
r
i i
!
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ANTONIOAKEL, Defendant-Appellant.UNITED STATES OF AMERICA, Plaintiff-Appellee, versus

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
2020 U.S. App. LEXIS 4146.

No. 17-14707-AA 4 i
February 10. 2020. Decided ________________

Editorial Information: Prior History

{2C20 U.S. App. LEXIS 1}Appeat from the United States District Court for the Northern District of 
Florida.United States v.Akef. 2019 U.S. App. LEXIS 35330 (11th Cit. Fla.. Nov. 25.2019)

For United States of America, Plaintiff - Appellee: Robert G. Davies. . 
Forbes. U.S. Attorney Service - Northern Oistrid of Florida. U.S. Attorney’s Office,

Counsel
Afida 
Pensacola. FL.

Antonio U. Aket, Oefendant - Appellant. a.k.a.: Tony Akel. Estili,
SC.

Judges: Before: WILSON. EDMONDSON, and HULL. Circuit Judges.

Opinion

8YTH£ COURT; > -
reconsideration of rife Cow^ «.wowmber.2ai9 '

Adpettarifs Fourth Amendment claims. Apprffcmfs mooon is PfcN»a~. ,
-.-l «'•••" .

only UaWWnfrv W-^oxs

r lle^itm- ©M^d4Gision inMiletsEly' fififiofier ssftfeffestiiis standlrd by demonstrating ... that jurists coufdconclude the iSSues presented^ 
^• are adequate to deserve encouragement to proceed further." Hittson v. GDCP Warden, supra 
I fauntino Milier-FI v. Cockrell. 537 U.S. at 327.123 S. Ct. at 1034). Where the petitioner has to make t. 

'<■; ^."substantial showing," without the benefit of a merits determination by an earlier court, he must .
; demonstrate that "juries of reason{20l7 U.S. Dist. LEXIS 40} would find it debatable whether the .• 
i petition states a valid cla'rfn of the denial of a constitutional right." Hittson v., GDCP Warden, supra at : 
l* 1270 (quoting Slack v. McDaniel. 529 U.S. 473, 484, 120 S. Ct. 1595, 1604, 146 L. Ed. 2d 542 
r (2000)). "{AlClaim can .be debatable even thoiigh every;jarist otij^aspa m ight agree, after the ... -

fdlt^onsii^Safe that petitioner will ridt. prevaif." If. --

1
s-

?

■5T

(XS u-.aiVo.^ Awe- F\rsV Parted CT;--------------------------------------- ----------------------------
. Te obtaiFa aOA'wheli the^trict courrdenTes^ianttsi^¥§-2255 motion on'pPSeedfffai'.gfel3I3s^ 

(like untimeliness), the defendant must show that jurists{2019 U.S.-App. LEXIS 5} of reason cou _ F 
debate both the correctness of the procedural ruling and whether the motion stated ai va i ca\m ©. k 

_ the denial of a constitutional right. Slack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1 ' ' ■
•2d 542 (2000). With respect to the latter requirement, courts do not "delve into the oT tne .
claim" at the certification stage. Fleming v. Evans, 481 F.3d 1249, 1259 (10th Cir. 2007) instead, r
courts "simply take a quick look at the face of the f motion]" to_determme whether the movantv 

? "has facially alleged the denial of a constitutiorval.-right." Rar&ci'es v. • *
t1fr4 (10th Cir. 2000) (per curiamjjbeaekets and internal quot_atjpnjp,arj<s.gS|^gL 

" • • .......... ^

J. _
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ORDER: Motion for reconsideration of single judge's order filed by Appellant Antonio U.i_Open Document

— Aka: is DENIED. [9128144-2] (see attached order for complete text) WHP and RSR [Entered: 07/13/2020 08:17 AM]
07/13/2020 Open Document MOTION MOOT: Motion to Illuminate is MOOT [9128288-2], Motion Raising Structural

— Er 'or is MOOT [9128305-2], Motion for Liberal Construction is MOOT [9128314-2] due to this Court's order filed 07/13/2020,
Motion filed by Appellant Antonio U. Ak.el. [Entered: 07/.:; 3/2020 08:21 AM] ^__ . _ ____________;__ _______

07/13/2020
!

and. Sea-1

Case: 20*10574 Date Filed: 07/13/2020 Page:1of1

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No2tM0574-J

UNTIED STATES OF AMERICA,

Plaintiff-Appellee,

v ANTONIO U.AKEL, 
aJcju Tony AJccl,

Defendant-Appetlmi-

Appeal from (he United States District Court 
for the Northern District of Florida

Before: WILLIAM PRYOR and ROSENBAUM. Circuit Jodges.

BY THE COURT:

Antonio Akd has filed a motion for reconsideration, pursuant to UthCir. R. 22-l(c) 
and 27-2. of (his Court's May 19, 2020, order denying a certificate of appealability, leave to 
proceed in forma pauperis, appointment of counsel, remand to the district court, judicial notice, 
usd leave to file supplemental reply in his appeal from the denial of his pro se Fed. R. Civ. P. S9(e) 
motion for reconsideration of the district court’s order denying his Fed. R. Civ. P. 60(b) motion 
for relief from the district court's underlying judgment denying his 23 U.S.G § 2255 motion to 

Upon review. Afcei's motion for reconsideration is DENIED because he has offered no 
netv evidence or arguments of merit to warrant relief

vacate.

.______ (<£&,A<t a ccAlaAaraX maHex] -Uw, PtkA o, KoixoM fbfi^A

________ [GDuNSELlon __ - ...... . —... ..... .... ■_. —■—------ -
03/16/2020 Open Document
Mohon is Unknown [9038885-1].[Entered: 03/19/2020 01:22 PM]

MOTION for appointment of counsel filed by Appellant Antonio U. Akel.. Opposition to l

ppAWv.-\ar is cx FAcruAi\>^~D4NocENr AtAEfXc^^^Xlxz£t4 j^v^,-Q_ko,s,jD_e&c_S\Vao,cgiAo(>L^A6iA£

Urtahk Vo WaA AW, GoVex-nmenV aCcc*AnW»k_P-E\|i;EW-j-hv'2.V'4|cA>tX'/J HtS_d<*fAA

. y\, »,WW,f ferki w^rtSonmedlrAQaS&LSs^^

£of t* -AW rWd 6*0 .&n\*{ toe..Ssa© 

•as JA Aer>-tft\.^£i5yALSaslsa^ jMkeacir
(»{>'
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-VV\g. ^voSe. ^\ec\A~\A0fit--------------------------- --------------------- —-------------------------

(5H\ Av oF4Kg.

XNThF_ FACTUAL ^g-MFLQpMEtJT Fbft. X HftVE fefeLlteffiaa^ 9PEVEdTE3>------

___________ fftOM ftaTdfVft-lA TfJTnTvAP- IrtStAfpcKT Of Hy VCxtAttfl-TW v.VtoPftZSggi

H.T1 CXjkoa ftf /l)oc.WV •V'+

____________ AtA&fl>tAe»4T VXQLWXOtAS

(Ar\darvyrt\W AWtS Aa^rtvaycgArvorv -Mrya. ^j^omr (JXeS«^kA_^E_^d\otS-C^j2^o^r^SiS/^Ki^V\,rw\^3_fe^'oAu<;^

W»ioO *. __________ _________———---------------------------------—----------------------------------

■v

A.6fe»4 UlUUnuT Th£ ^ N/gftfrXCf £urfftO«rTHg. E\jXDErjg^_X$j:iEA^^H£P£: to€F£ NO%KTficii£fr.
RqNjc-* T^TV^rC^PsSe.BuTSEE: A^EV.ShaENS0N.3fl1 u.S.H3k aVW&c&\ilfces&\£Sfo$^^

(.'\VTKg. PsecofA \s f&cAete. th>vu.\av»j pj^oycrwanV -VBsVi<T\or<y ■Vhch .Aa*^iNS&^fe.fe!CCe&&\oiSftalAeg^i«jg££r— 

r\fiNVfrt4I?^* eT) Qj^/f T»i 4Ws c&Sa. cx<\h AWafr AW- ^r<W~.V\ot\ oVhjtgi£iSfc--AS- & Xg€jQ&SS_c^5jfgf\o«~<^ —

TpilftL ,TE.STxfrjiN6 AS (______ i_____

20. g; 'At. the time of th'e affidavit' for : the ^search warrant ,• you ; 

21 personally couldn'b -prove that Mr. '-Afcal had' participated in' any 

'22. drug tranaadtioh? ': Svorything ypu\talked about was. based on

23 ifhat tha Ci supposedly told ,you> right?

24 :a: Are you talking about oh — both the controlled buys? ..

,0>m'*Z Ic.1

’ That's all;you had, right? .Q, 2'eah25
—r'_V.

\ V.

' 1 I A

W a\so C&JP&n^dg) AL rAcTfe^oueh 'TesB£tt:t<Gi

• Yea, Sir*. ----•r

Q-. There is nothing in that video showing any transaction2

You can't tell from the video you havebeing made there?3

supplied to the court, can you?4

We cannot see inside the'.It occurred in the car.No, sir.-5 A.

..... 6 vehicle.

mi



McDonough — Cross
i'

don't have any personalYou have no — yon personally1 Q.
made that day, that wasto whether a deal wasknowledge as 

basically np to your Cl, is that correct? 

I was not sitting inside the car,

2

-3-
no,' sirA.4

you- didn't see, any 

20 drugs exchanged, did you, from those video tapes, did you? /

'You didn't see any hand-to-hand buys,119 Q..

sir.I didn't see any, no,-*21 A.

No one else did besides22 Q.

A. I can't23

correct?—— supposedly the Cl,24 Q-

A. The Cl, yes, sir.25

f>v\Aznce.Aifejn:Ci fi Alt nni

. wvt r.orvh-eA\eA -----

US ■ttvA" "WvSL

---- A: Controlted Buy.

vwarrarl affidavit; because law enforcement is present, and' ^n cono^ra^e tr^Wnln^f the
___ '■ irifonnehl’s actioris .and words. See.Msrtin at 360, citing Malone v. State, 65|Sp.2d 733t 734 (Fla,

5th DCA1S95)., '•
From the face ofthe affidavit it is. apparent that Detective ?ppr^chejthe corffidentia!

' infoimaru on tha basis of a confroliati buy. Further, it is apparent that Detective Bermlngham 
---- presented ths'affidavit to the state court judge.as.a ccor,troiied buY-?,

that the transiJon at issue was nqla '.'controiled bjrt? because the sale was not supervisad or 
----- monitored bylaw enforcement officers.

ihej $

u^ A.9,ea<l£SS.3^s£iDAP-5 foAmjg^iA

jdactf*,
—------------------------ ---------......... .............. ........... ............ —i
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Pottderi^s,AKd’swm*and ,'
ily> fa DanJ.dleRudiMky, nsied /•

t

------ ^uVvk><^evarAauj exs£ycej>*(\i>t*<. h>.&

di-\V OT.A ^A^eA Win.; .>4_______________

\i ftcocfijfcscjr -\W>s_u2a£» ja._LXE. oukntffi FaIse^ois

;iv — .There was'docAnehts vitithis name pa if-ih the garbage.

Q' . y?ah- . rt :haa h.fs flaw; on. it and. bis daddy and mama A 
address, • didn' t it?.

A. •.Correct'.

Q. it sure., didn't have XXXX XXXXXX .Lane on it, did it?

"A" Not in'; the trash pull

•.
:

;-2.

3 ■

A: :

■5

6 t no.- i.

See.CE^L^iBi^ t

Q. All right. ' Now, 1 believe we.talked about, e11
earlier talked

about nothing addressed to-my client a,t XXXX. • And the stuff 

that you fpuhd in this trash puli, there wasn't one piece of f 

mail addressed to my client on there, was there?

A. hot addressed to him, ho, sir. !

C
12

.13.

.1.4 "f
v________

1.5

-----------CASE. PftON/CS ThffTTHEikrpREWCF f,TUjr^Tuar

\ .v^TXDti OF TUP igfcrihAHU

to4£Jj0ftS_E^Eu^jI> & ftSCfrlESS'ftrsPgf-.Ae.'P Fsp T^ETRUTVI.______

—-W* W u^axA k»

0»> VY\N- V>Cnr»^ W\ OV^{y\__

.'SWo^-Bka
^ Ldt-:?^alk about:that. ' Ypulve haver stepped Spot.; 

! ;i.n;.:y6;u'ir viif e/.;haye you?'' • •.• ' '?. ;vC;'-'../ -.-V

y:;- <

21-

A.".;^Pv: l-;fiayen.’t..;:-v - • - ,

0:;. You>va...neyer;;bpehAvet-thtere.xp buy'dcugi; have, you?

A: ' «0/-J, heve:;not.: -' : Y}^; ~ ' • - -.-.A ' V ' '' .'
■ ;;V • V.. /..:' -I- :.---.V:;' ;•• • • - A . V.-.'
Ql; you've nsver-^eh dvbiiihsre and^ade ariy dept deals oAr

'■?ir

•23 .

2;i

.25'

0<f)
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»
1 . 4*I

A:; :.N6b at that:'house
. •:

. .2 v
9 • « 0

. Xoii vdori ’-. b ' ey an. ;know;; wh.ab that'.houie/ lobks like',.
-;-X-y ." •• • ' /■ : ••'••••. ‘

■at' the.-time' that-.ypu-su^ppsediy did ;.these .dope"deals; .-.right,

^jecalise.-you.' ve .never: been;- thara, -yes or no? ■' '

;10 do. you, nbt ■Q.

. ii;
;

•:p;:
: A3,' : t,r

SzdjL&mijzsatii
—c:

iff.- You ^wCre'-.asked 'whether '-p.r.rhdt \y?u-;ev;er 'werifc into' X2&Xi;i..

i.?

v;3'
• V. ,

if: 4

XXXXXX Lane dr' had drugs.-'-.at■ XXX'X' XXXXXX. Lan'e.Oo >you 'recall -•

A-®.
:

V.

-A. --Yes .'. v ......
;q:. •;.But hav.e- yod 'd'esn't:6: '.at'-Ieas t' a..driveway..'6'f XXXX XXXXXX

Lane.and net .witH'the;def.eiidaht? ' : ■
•. •»-••• • .•» ••..

■#.; : .«?.*. :y . •; . ' ‘

:
; - ::• :

.•

~"Y: :
Q- 'Okay;' -Have you ever.‘been ^'- how.-doVyou' know *XXXX-.XXXXXX :

;..:V "■ t*\/yyy ‘ :
-tS 'Lane' fair .that XXXXXXLane is: the residence .where, the .defendant..:.

*■."**’• . . * : • •• •; • y /:y ‘ -i > - ’’i •*. : .. ^ :

•-10V and.' banieiie'Riidin.ijty.te|ided?';
:.y. I.-,,'.;...:'.-'.;'.;-.'. • .'■ .'
A* '.Because .Danielle -toid- me that thht.' s', where;:she resided; 'the 

•. ':' '• '• V- '" > - •!
::• '&ft ‘-^5 v-;;- '

Q-. ;'Dq" ypt -'also.-,ha.ye:;--.'cbntact ; with ,ariy indiyid'>iais 'bn- th'a t-
C-- .■ ,‘v'

-•'atree.t; 'friends rtivat live on.that street as" Weil? ■
- .-iA\., V-T:":

A<.NP.,. '-t-

-- :'a

•ii-
:

. . .. •
■13

.14,;

is:;

S&.C€C£-'&V£>v*ll\iZ)CF Lau) EriFotcgH&irT^sTrHptty ftevg/\to4fe:
But had the investigation indicated that MDMA, had18 Q. come out.(

1
! 19 of that house in the past?
!
20 A. Yes.'

"i

;21 Explain that to the jury.Q.

On the two controlled buys involving Mr. Ga-tchell, there 

was 'a surveillance officer

!22 A.

:23 actually videotaping the residence 

before the phone call was actually placed on- both occasions.124!Tr
That was to determine .if the drugs came out of the house■1125

. . . i-H""!
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aKw. cA$g. u3i >CS>t

:<nVe. wvj Kc>rr>g-}M>er> Ofecxhai 4jr\>i-£aVag.___

tx^ejcfgf\G2- -UsccV Vys^Wocnsar^ \e>A AW,-<\ AWfe^ Vc_5^U9^t^\\a<\ggJjD^a^€A\y^ WeA-------

r i^rf\ EaWa V-i-wara* teh ftu^AkHv ATHg^TuAT Tyfe^OuGS UAfrTb QUTQElMM^ij|£

r^M A,N>^rO£gn-^ Taste A»*T> Dsftggfc^
qaA v\aWV<?s aw. Wa\u AMEttt^g*jT.eF 6Jomg sa^v.gs,.yy\ as.mtftSo^WAman-iwa the.

Bipf^ ^-■yiA<yXi\to?A ooAft Ad<x£arxer4 tAgfigi^ xwvneD The c^cefeT5JQA^JfyEl£^mDf_— 

L.£A\fe4u)ogffl STta=griij4 S£apo\ rT oke Iau^a^O_____ ___________________

~D.The.1es1xhowy of Iau> EwFoRC^mffPpgeS mT Tnef oarr@ l^PoftrAATioirtei_______

fug t&FTpMTT FoftTttE SWLW b^PRft^^WICHTFAa' UAb ftEEN JfJCUftEj) UiOutfrJAMOtEE&TaL____

1 jAmrAurCO :oJo£!

,/i

^rosari-e. Cause,
llYTka- CoUouivng•VeSVtrcofYf From \oibJ grforoemanV^ayVeiwMt^fro »(WeSftga^(^d£lDfe-UjQy.\4

Wi AjQ.^pA ^frAva,vA». c^us^. \PW u3e.ce. \f\duAzA V aCfiA&vft'iaS cuVAoAJEQSteA WtetA*
So you Had.Way 31st, arid then you .go' a .whole month _-Q. .Okay.. 11

’?

of .June .and..then the 18th of July/- a little oyer a ;

manth-andra-half before you do the second -alleged controlled 

buy/ correct?’'.'

R. i We ‘attempted to do another one. ••-.•-

okay;. . -But. Ke"'-never would cooperate, right.- or it didn’t-.go

down? •-.-•

.He.-were'never able to actually purchase drugs from,him,

12

1.3

-— 14 •• .-•

15

_- ;is 0

17
...

18 '—

correct.- IS
After July 18 th; you directed, your boys several times to 

make phonirails and -try to get-ahold of him, and for whatever.

Akel wocldn‘-t return the. phone calls or-anything

20 ;l$k
21 -

reason’Mr.22 :

23 - else, rights 

hi That's correct. '

25 .[ a. And then I believe,-

didn’t know exactly’ what was. going on 

right? .

A.- Correct.'.

. ...4 Q, And' you said we had to,, quote, jump start the case,- right?

. -24 ;

and.I'm using your-words, you said we .—

He weren't really sure," 1.’

-----2

.3 ■

Correct.:.. .. 5 -! A. <*o
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sir, justAnd one more' time for : the;'record,

said that there wasn't any particular
Of.-.20

to be sure, you 

reason that you didn't file for dismissal or the

21

22

indictment or the Franks hearing once evidence was 

discovered that those controlled buys were false.

I didn't file anything.

■ 23

-r— 24

A.25;

You didn’t file anything?1 Q.

Ko, sir.'2 A. r
\
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"pother eruestion for you; Do you agree that the case in ; ; *:
question, two controlled buys in this incident is 

^ dispositive to the whole case, correct?

. 2 0” '
-21

- 22- .'
As I recall, yes.A.23

Sr.d I don't know if you can recall, but ii 
Count V of the-Indictment

Q..‘24

you can recall. Count IV and 
were those controlled buys *.*

A. . I don't remember -. 2:
T

you can’t recall the counts, but you canQ.a

recall that —■ 4

Generally spearing, yes, sir.

And X was acquitted of the — I'm 
stating for the record I was acquitted of those two - 

''coni: foiled'buys,They vera’Ccunt IV; and Count V of the

'5 • A.

r'Q- Okay.e
! ■

7! :*
—‘ -8

;! - s-. ... .
That's correct.A.

?jfey would you not. if you 'were not 
intisiciated by eaIs judge or pressured by this judge, why 

iRURedistely move for dismissal of the

ii Q.!

wcgld you not

indictisent or fils for a franfcs hearing irp-nediscely after14

j an accuictel of those cnarces?

Didn't do it-.

— -5

A.
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" \i' 20 ' 1- Smother question xor vou: Do you agree that .the case in j.:

-*: 
*&?■ 
i'£?' ”

;! L_question, two controlled buys ia this -incident is; ;
“* dispositive to the whole case, correct?22 . ‘i£L•;

:
As I recall, yes.A.23

~r

and I don’t mow if you can recall, but if 
r,

you can recall, Count IV and Count V of the- Indictment 
were those controlled buys

Q.“24 ! •vm
v

I don't reffismber.A.

You can* t recall the counts, but you canQ.3

recall cfcat —. 4

Generally speaking, yes. sir.' 5 • A.\
■/Q- And i y=s acquitted of the — Isi?5Okay. v

hstating for the record r was acquitted of those two- 
'coritrolieG " buys j “they Sara’ Count IV. and Count V of the tr

r

-8 ■

S r
. {• io i that:s correct.A.

■ '.-I. : -yJhv would you not, if you were r.ctQ-
- ’ V intimidated by this judge or pressured by this judge, why-: 

would you not insediatsiy move for dismissal of the 
indictment or fils for a Frenfcs hearing immediately after i'-

!•
13

•14 i
an acquittal of those ch=icss?..-5 i. '

Dido't do it- - . ... . \ ~

&hd one more tine for tbs record, sir, just 
skid, that there wasn't any particular 

that you didn't fils for dismissal of the 
indictment or the Franks hearing once evidence was

A.

o'...- .Z'O' "• e- !.
to be s-ore. you

\
•22 reason

23

discovered thar those controlled buys -were false? 
X didn’t file . anything.

You didn't file anything*?

• 24 'i
. k.. •*; 25 -

1

'T'-.Vjr-- * fic, sir.
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This is Use-----

MDHA pills and this--------~

— this is Count 5.-.;j ,

:i_7 Count 5, that charges 

jssconci controlled buy 
of coc&ins to

where be sold these
8

Aaron GetCi^eli*i

A
gran

Count 4, these were the p_1H£-tiliC - 
drug controlled buy

introduced. This is Comt

■;

25 | Count-4, this is
1 were delivered in the first

------2 Gatchell, the blue pills that were

to AaronM
- -!

J
-t

-IT*3 4.
:i

rwr; ^ ^^mv^-Asroca>ign^5 5
~ ' * *’ V 4 and 5 that the defendant

with intent to distribute but 
Title' 21, ‘

1 will note as to CountsYou15
! „ l

is charged not with possession 
actual distribution of a controlled substance. 

Code Section 841(a)(1)

:__ . is

'. • 13
also makes it a federalUnited States

ir
to distribute a controlled4crime or offense for anyone19

substance.— .."20
be found guilty on each of 

reasonable doubt 

and intentionally distributed the

Now, the defendant can

only if it is proven beyond a 

the defendant knowingly 

controlled substance as charged.

-•21

these counts22

that?3
24
! .. !

C01.UKK. on 3/25/2008: (rojm) (Entered: 63(25/2008)

S 9663/24/2008

03/24/2008)

.63/25/2008*
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REASONS FOR GRANTING THEi'ETITION 

X.aa<x0»'h)rm >s - fcfeas,........
:__

-VE.__
---------.TRth&fedTVi

-*>' •■/: ' Buck v. Davis, 137 S. Ct. 759 772

~ S'ago^°nrred 10  ̂j”j

-------------------
^AAasfosjgan,w,«^ U^coutKio^uesi^

'^Ji«1^P^w.»y7srv3(joWSo,8')5W. . “ Acw^^mditns^cUsirigs^

>;■ . b197 L. Edj2dlKon. i , (2017) (noting an apparent circuit split overf*
o a Rule 60(b) motion and assuming without decidingi

;•

Xh—tofee:

£~S»SiSWaay^ar - ^ ^^tttssar1'

i

McpSmnavenLfP^!'^i,.it.y^requ!r?dto ^PPeal the*! '
2015) (citing Morris^. Horn 1«7f^h -30-/^°^ m, 621 R ApP'X 704■ 707 (3d Cir.
~IL’ 78.2X'3w 11°’ 115 (3d Gir- 2015)) (discussingAethera• 

--------J2 ?PP?^the denial of habeas-related Rule 60(b) motions). eof appealability is required -

—rtrte?i rr ■ —^SiaSaa°"5nie‘hj,s',irsov:,?i;3>: ^°'11S:
----- — -whether jHarbison has abrogated if). ’ .' Ed' 2d 347 (20°9). but not deciding

—OOtijie&.Jorv

It is uqclear whether a 
reopen. See, e.o enial of a motion to

<■

°3*
i

i

!
!

:i£8^ C 9 22S3<o)™A>.. ■ governs final orjers thatdlpoi £ L Ed 2d 347"<2009)

proceed,ng-a proceeding challenging Ihe lawfulness of the pefilioner's dete*Si°,3 habeas corpus

I

I
?

i
i

i

(dtd)



, *.

i

nc a« ,-'■ >■_______ __

Spurts c^iTm ^ Kv0RfiE^TK r~

iVM

*.-.

: •

' ,v •, ..'W'-'VWA ^Ul »i|V r V rl v- ". ••. •• ~^~ ■'

kMisilllii^ip: „:.y:.; *.. vkxilipsisaili^ —-

. .... .

Aistg ** mc,,'<,rf ''•ww/;,!55 e***-lIBgg S^a^agaaB^.-y-^*^tu-v^Pftiaaf'- -iv- • a

*tSSI3ilS^^

.......

iV

pIcon >
•• •/' VwT-------- >

yg<\Aerft'^- «■ 

;iJlSy£^_A_Caci5£k^aL£f' ■V

• {•

••
\'/

•i-

• >

*T*‘ .t ••

I

f
Pj
1
J

wB^S«^tJncojE_
\
5~~73*JT V



' -Uh‘stai^ .r

-j^-mssjgs

5V< i^. t ^ ’ •i< J^pASB£IL_ 

, - ...%Qli>QLUMKirv •-

MS'AS«tt--._-'iC^ f ‘

V

siijPKsiy&JSajontxjTolds fhaf~S 2253 ran ■

r*&32£g$^
3jL v“ • - *«*«*> ~*-K53^“»;"y ~ SSRT•F^ww^y, , IWo.botdono!, support ilsposiiion, ?

--iSj&iss 'r?: « ™K^“sns - me **« «*.. • ■>« -
™i?5fvf"BOF* 1- Thus, an order adjudicating a Rutolm^ "?•'^ is aPPealaWe as a separate"nn?! 1V L Ed 2d ~

?r " 8ddM°" 10 * “iUd9m/"* -e -,, .: ^SLtextuaimatter s 2253 f ®Xtends ,0 al1 fina( decisions S 225n-c rn«

a£ ,n “9s a,M~=n'i2”04 
(final «"deTdMriyPSndMo Ih mo,'ons- § 2S3?arequ?rremenTofhaacoAerS dlsposi"9 °* Rule 60(b)

Therefore; {hat judgment is^he ^ P®tltl0ner's constitutional challenge toh'*'00 'S seemin9|y ‘he only. -~
- order that couldserv- as thefe,0"^ dec,'si0n that § 2253(c)(2) seems to■!** C°nv'ctlon or sentence. . 

constitutional riqhtf ]” the if 5 S t0r the Petiti°ner's "substantial <*n, dd;ress; <‘ ,s ‘he only final 
habeas relief fina forHe® a m9 he must make ‘° obtain the col ? 9 °f the denial ofa

»=sssSS®mSS33S«!
Bi This point is disc - - • —
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‘I’^P®8 no* determine whether the petitioner has suffered the denial of a constitutional right. While'- "' ■
-|; i^EDPA clearly limits appeals of the denial of habeas relief, there is nothing in the text of the Act that_____
| harrows the reach of Rule 60(b) or the independent collateral attacks the Rule authorizes Thus i- '
I interpreting "the" in the plural would be improper in this context, and § 2253 must apply to one final *

.. drder: the district court's final judgment on the habeas petition.

I

‘•?r

B. V--
1 respectfully decline to join in the majority's reliance on the decisions of our sister circuits for the 
proposition that the COA requirement of § 2253 extends to appeals of the denial of Rule 60(b) relief - i—

• ii-By and large, the courts, in reaching these decisions, simply assumed that § 2253 applies in the Rule-;

.. 1041,1 Q§2-53‘(7th Cir. 2000) (considering an appeal from the denial of a RuleO0(b) motion
—phased on an ineffective assistance of counsel claim that the petitioner "should have raised . {2004 

U.S. App. LRXIO 141} .. in his § 2255 motion"); jVlorrisv. Horn. 187 F.3d,333, 343 (3d Cir. 1999)
3 ("What [the habeas petitioner] is attempting to raise as a Rule 60(b) motion is in fact what he should M 

,-.~Jh?ve brought as an appeal” from the district court's dismissal of his habeas petition for failure to jj' ■ 
-3 exhaust state remedies.); Zeitvoqel v. Bowersox. 103 F.3d 56, 57 (8th Cir. 1996) (refusing to grant a pi 
|COA to review the denial of the petitioner's purported Rule 60(b) motion because.the motion merely I '' 
^presented a constitutional claim, ineffective assistance of counsel, that the petitioner had previously P- 
-itti$edin 3 motion for ieave t0 file 3n SSHP). 24 I suggest.that a fair reading of the opinions in these "
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fWhen a-aisWct court dismisses a habeas ~ T" " **•’ * rat*. -
t U.S. App. LEXIS 10}and an lppealis souoht IJ""'S.2258 mdion on P^edural-grounds {2007 A'
,■ petition or § 2255 motion in order to detei^tf'u ^ °f the S/ack,esf 'ooks to the ha2>°° &
.. denial of a constitutional right. But in the J Pr a pe(itioner has stated a valid claim ^ *hr ' ' :'

: underlymq habeas^fitto^TTr k ^,^7y-~~grig^-gMestipn^s to whether we ir^Tfn . .

£u„'i"deJr’2 wl,houl n™iFrSSiirS$'n Spto"8s’ weappraredtoto* at fei :'

fsa«SSi*^feil»er habeas upp/icaiion. The court hS *» **« * i" "°t aBowing her ,o MhSKK

-V-

* .

t -

V '
IV

.j "thal iurists of reionwouldtndlt debataWe wEf? Th ^ 3 C°A Un'eSS Reid establishes (a) ■
J <f aie denial of a constitufional righ?Sl?fc) £?*:*• [?U,e ^ ^ a vJB*g r~

U.S. App. LEXIS 10}whether th/districfcourt Jt ^ S °f reaS°n W°uld find if debatable {20071 ' '* "
. Slack, 529 U.S. a. 484) (second aSK^n IT * ST*"1 "**"« <*«* r~

" j glgMwa§_not_cpnstitutional in .^tiirr hninn?i ,i ~?cause the Petitioner's Rule finfh)
' : ~-

. mSXZSZ&SEffiX**s-*5^fi55£r,& $■> ***269'•*«* ™^.wtsssssssssr• 8,m',arpa'hin«■* ' ■
whether the district court abused* ScrSoIun den<1) 1UthSl R°f reason would flntl 11 debatable ' :

would find it debatable whether the underMnn h9h ® Ru'® 60(b) mot,on' and (2) jurists of '&^iegpd-to support of the gVgunds ' ^

(HVThe Second Circuit has provided a noteworthy.art^a^r^rT"'*'^"
; as appHed in the specific context of Rule 60flb) mottonssubstanee of S/ac/Cs two-part test, 1 /

_ woujd find it debatable whether6the'district courfabusedits6?’5 {p°’° U'S' App‘ LEX1S 10}of r 
motion, and (2) jurists of leason would find it debaShit, „ ^Cr6 m denying the Ruie Mb)

: light of the grounds alleged to support the Mb) motion T in -:~-
constitutional right.Ke/togp v. S/ractV 26Q-‘30100 Staf®s a valld claim of‘be denial of a :'

— arguably in dictum, we noted favorably the Second cV ? ?'r 2°°1) (per CUriam^ sPoaking.
question of where in the context of proceduS Ru,P £Z ! feSt’ .mdiCatin9 ,hat i( dealt wi‘h the 

—. constitutional claim for part one of the [Slack] standard^ n aimwht^!fc0k f°f the source of the

. Sate0*'*fmM ““ ,ha' ■* ““ aPPr0Priate '» “ 10 [pd|hioner'sl'underlvi1nnCPPP'US'0n
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jgLGoj^enUm^ beforg the’Wal^gMrtang^na3baal: .
; vfeBj^ggduraliy barred. Rogigr, ^ra; m£^The ocunla^ZT^i^1^^

M "-aS?6^ «X*?» * cousKta. ^to™"«on abrnr. iftb

ij^r^rB^^^urally barred from rsisincjihfe cfa?rt7^e^use fie^f^cnted^hcTrfairn^nWTii^^^^^'-^-r--:—1 
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. Given the responsibilities that immediate appellate {314 F.3d 702} courts shoulder under the COA 
framework, however, it seems prudent to follow the approach of our sister circuits and take a "quick 
look" at Rouse's constitutional claims to determine{2003 U.S. App. LEXIS 8} if any of these claims 

■ • "facially allege the 'denial of a constitutional right'.'' Jefferson v. Welbom, 222 F.3d 286, 289 (7th Cir.
2000); see also Mateo v. United States, 310 F.3d 39, 41 (1st Cir. 2002); Valerio v. Crawford, 306 

— F.3d 742, 767 (9th Cir. 2002) {en banc).
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:»rprovided that the petitioner had a "full andfair" opportunity to raise the claim in the trial courtfand opy./~
,'ii appeal. Stone v. Powell.'^28 U.S. 465^494, 96 S, CL 3037, 49 L, Ed. 2d 1067 (1976). However-,a 

& habeas petitioner can argue that the ineffective assistance of counsel deprived him of a full ‘.
- - and fair oDD.ortunitv-.tQditkiate Fourth Amendment claims.in the trial court Kimm'elman v
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. ~2-0Another question for you: Do you acres that the case in 
question, two controlled buys in this incident is 

-22 “'dispositive to the whole case, correct?

As 1 recall, yes.

21 ••

23 A.

And I don't know if you can recall, but if *
you can recall^ Count IV and Count V of thV Indictaent 
were those controlled buys...

24 Q.

1 25

i i>
iI 1 don't reF.eJTiber.. 2 A.

You can’t recall tha counts, but you3 Q. cen

recall chat —4
J

Generally speaking, yes, sir.

Okay. And I was acquitted of the — Zr'jn 
stating for tha record I was acquitted of those two- 

—controlled*'buys",” Thiy were "’Count*‘ilf and Count v of the 
,.V^9^ent_. ..........

5 A.

'Q.S

^ s 7

-8 '

S

L_That’s correct.10 A.

fi Vihv would you not, if you were notQ.

intimidated by this judge or pressured by this judge, why . 
would you net ijnn.eoisteiy move for dismissal oi. the 
indictment or file for a Franks hearing immediately after 
en acquittal of those charges?

Didn’t do it.

12

'13

14

15

---- •; 5 ; A.;
SeefetF#9a6^ sts£) i



V IS.. ■ • m - And one more time tor the teeesrdV -sit, • just' - ' 
to be sure, you said that thate wasn't any pattidular ’

Q-!
21

\
reason that you didn't file for dismissal of 
inaictmsnt or the FrsmJcs hearing once evidence-, vv=s 
discovered that those controlled buys -were false? 

a. . I didn't file.anything..

You didn't file anything? ' ‘

22 the ,

23
;

24

25 .

.0- •-1

*V So, sir.

• ‘

r-y****’* v;;"'
r^:ypv.i

. GROUND ONE '
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*tii\ v*
I argued far suppression as indicated in the record. I did not cite or!.

argue controlling t
«5*;. r

■ m: ; . ^^crccedsnt because I fcjt the Issues were so clearly self-evident from the testimony of law<r •• •>.*-
i*i‘ • ' • • • •*

^Kjrnfbrcern ent that-the tual court would rule on the merits and facts of the motion to suppress. . *- 
• . . ..■■■■u.
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• ahiU^; SnderstandiQg, andfcdieF that
• rft? •• • “ \ ’ •' _. ------,

As part ofnry mVcftgaftoii into AStorno Akel's case, 1 spoke with attorney >

RandailEflieddge .concerning the gofennneirt's threats.
/• ^ Ethendgc said that & w^s a strange casein the way the go

.wgiild was inyesthEtmg. EfiKidge said that lie felt

mftmdated by 6k gbvainincat. ;Bfactidgc and ak T havgrb jnactici law-

X yotf call ini m this, depenning oti; hdw I fed, I laty cdt' be
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Count 5, that charcss — this is Count 5. This is the 
second controlled buy where he sold these MD® pills and this ——— 
gram cf cocaine to Aaron Gatchell- . -----—

.T?“7

* -r8

•s

-------------a, •- •"■• -j
x

i 2S count-4, tills is Count A, these were the pills that
v- T* i (.were delivered in the first drug controlled buy to Aaron____ ::/.r i

' . -f1----- 2 Gatchfill, the blue pills that were introduced. This is Count -

- .;
~ --ci

fc-sj
V,: k,-!i 3 4.

'• *>«<
k ^. ;Tx; ;.1S 

- •-
• -■ 1G

" "2.
%‘ia

Cftiftyg* 'v&zua^HStioamis AsrocouMg h &n>s: -.'
You will note as to Counts 4 end 5 that the defendant 

is charged, not with possession with intent to distribute but
si ::U

actual distribution of a controlled substance. Title 21,•;
Dnited States Code Section 841(a) (1) also makes it a federal 

/
crime or offense for anyone to distribute a controlled• .rr-^i'. 19

■'20 substance.

Now, the defendant can be found guilty on each of 
these counts only if it is. proven beyond a reasonable doubt - 
that the defendant knowingly and intentionally distributed the 
controlled substance as charged.

22;
vr. t.

23
•• :
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y;a '••03/24/200 8 a 96 (Court only) ^'SutfFNotes es to ANTONIO U AKEL Rc 93 Jury Verdict: 
Proposed JOA for Not Guilty Counts 4,5 &. 6 referred (rajm) (Enicrcd: 
03/24/200S)■ Pi.

T.'*
Gsrisfi008. JUDGMENT OF ACQUITTAL as to ANTONIO U AKEL (1), Counts 4s-Ss. 6s, 

Judgment of Acquittal by Jury Verdict. Signed by SENTCfCJUEGE LACEY A 
COLLIER on 3/25/2008: (rojgp (Entered: 03/25/2008)
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:___ (Si. CorsVfrsT^ Vc ¥k>. Cout-Vs WNota, gfeA-tLCw.^btalfo nrs&ttcrx fov CAteC ^uA^-riafit-.tix^NJIe^-gA Ao cx •

' focceAum\ fuW^^rvxV ^CacXxxAaA cx ir*z.<\\i agAarwvnc&orx ‘vs OcMeftvzA V-f rOrtus^Cj^j^j^^j&^j-nekEtousgs

v-U^eA SVaVe^ 355 u.S-facAfoR-VS/^^feuc\doCi^.^^6fe^^AH^(^W4\-r.2cAS^- 

OiYTR \\^Wt c£ cxaA L^Aict'Ysfo^Wl -VW. axccXZ <Ke-\c> Sfig.jtWa. \A^o^^^c^c£^Vj^jCcu:ci\S_

.-$uqQesVs AW. AgXiVerote. cxM Su^fesCorx oC Amo^aOChKel^O. U<S.^a^.cO\QCfe,cNc^-<^j^.

lii<^5e^^r^^ft^^Ac^5^oa..dM \A<Uxf<efoft<*\ o<\ V>feV^^2^SJCie>6^»^£i—:---------
As stated by the Supreme Court in Kimmslman v. Morrison: s

Because collateral review will frequently be the only means through which an accused can
----------- effectuate the right to counsel, restricting the litigation of some Sixth Amendment-claims to trial

and direct review would seriously interfere with an accused's right to effective representation. A
----------- layman will ordinarily oe unable to recognize counsel's errors and evaluate counsel's

professional performance; consequently a criminal defendant will rarely know that he has not 
1 been represented competently.until after trial or appeal, usually when he consults another lawyer '

about his case. (1S9S IL® A;;p uCTS 7} 477 U.S. 365, 378, 106 S. Ct. 2574, 91 L. Ed. 2d 305 
.__ (1986) (internal citation.omitted).
Sq&('gcr£\gicy-tHY._____ \

m&M. mmMmsgms* m®M m ww®----tASsf stance of cohnsel ¥aia: rMdall Wheridge failed to 
Properly - litigate petitioner's forth' amendment claim.

-fiiS-.FAILURE TO CITE CONTROLLING PRECEDENT., IN COMPETENTLY t ~" 
POTTING FORTH FALSITIES FROM AN ARREST AFFIDAVIT AND NOT 

- THE AFFIDAVIT FOR THE. SEARCH WARRANT, COUPLED WITH HIS 
.FATLUKEJFO RECTIFY THE MISTAKE. AND. PRESENT FURTHER

■ — ■ • • ■ -; •' i 'is “ ' ’
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7
2-S~ Another- question for .you; Do you acres that ins. case is.

=
'question, two controlled buys in this incident is /

<
21

' dispositive to the whole case, correct?' 22

23 As i recall, yes.a.
?■ 24 Snd I don’t know if you can recall, but if ■

r
you can recall,' Count IV and Count V of thVIndictment 
were those controlled buys...

G-

25

- 1

I don11 remember -. 2 a.

Tou can't recall the counts, but you can3 Q-

recall that —4

Generally speaking, yes,, sir.

Okay, ini I was acquitted of the — S-'a 
stating for the record I was acquitted of those two- 

'3 : j •"■'cbhtrolied''5uy3r”thiy vj5re-Ccu5't IV and Count V of the 

s, . ..................................................................................................................................................................................................... ••••.' ■ ■ ■■•••'

5 a.!
-'Q.S

: 7

it

10 That’s correct.A.
t'.. - ••

11 ■ why would you not, if you were not 
intimidated by this judge or prsasursd by this judge, why 
would you net immediately move for dismissal ox the 
indictment or file for a Franks hearing jjraaediatsiy after

Q.

12

'■•13

14

an acquittal of those charges?

IS ■! Didn’t do it-A.;
-t

jfeUS ATRAtl&y flawa Adi<aw&jr-g>-iW!aiia^*.

~ 7 Ccunc S, chat cheeses — this Is Ccu.it 5. this ss tie- 
second controlled i>uy where he sc-id these HCMA culls end this 
gran cf cocains to Aaron Gatcbeil- ”

rs

-r
•ii Count-4, U Ccunc 4, these were the pills that ^

were delivered in the first drug controlled boy to Aaron

introduced. This is Count

T25!1
;!

GaCchell, the blue pills that were

•1---- 3 4.

—4__wca'6ucil:j&<re.

(BQ4/2003 8 96 (Court only) ♦ ’’Staff Notes as to ANTONIO U AJCEL Rc 93 Juiy Verdict: 
Proposed JOA Ter Not Guilty Counts 4,5 Sc. 6 referred (mjm) (Entered:
03/24/2005} " • -

JUDGMENT OF ACQUITTAL as to ANTONIO U AK£L(li Couots4s-Ss. 6s. •
Judcraeni of AcqjriflaJby Jury Verdict Signed by SENIOR JUDGE LaCEVA ’ 
.COLLIER on y2S/20QS;.(mjm) (Entc-rcc: 03/25/2^08?

03/25/2008 97

CONCLUSION —----------- --------
U>)AK Resped)tt\e peiifej\er Awrcwzo AteL is a cvVizon lOWm Kas Iaean&aC-fasSeA.&je3Q-__

Wa^A on Wft&SAS AnAfUuS uncy&'t& WM -Uts. GtVf txccounfctaW. 4&fVie. ^uAidsaC'^o:ck>S_iASb2^wi
tncdfoaratlonj WoAorcMe.'oUsVtces o^ou> v© fes forW.V»as Uv^jttshsA mVS^£o&rs;

- The petition for a writ of certiorari should be granted. ------------------------

Respectfully submitted.
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