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e Cgurts ofappeals have: ;unsdnctlé‘ﬁﬁ f ‘ealsgg%)‘m"éggflnal?aecns ons: ofﬂthe dastnct courts "8
e "{IS.C. § 1201. Ahtlgant faced w:(h an unfavorab € dlStl‘ICt courtxjudgment may make a tlmely appea} :
" of that judgment and may. also fi ilé: a‘Rule 60(b) motlcn for relief with the district court either before or -
~~~~~~~~~~~~ after filing his appeal: See'Slonev IING:! ~514‘U :S:-386, 401,1158S. Ct. 1837, 1647, 131 L. Ed. 2d ' ! :
465 (1995). “The’ demal Of. thel[Rule 60(b)] ‘motion is appealable as a separate final order . . . " Id. -
" Thus, an order adjudlcatmg ARUIE GO(D)‘Fnoﬁon,.m addition to afinal Judgment ad;udacalmg the case T
———__asawhole, ls,an’apﬁea%blerif alidec?sf on: EPAA
* Although our appellate Jurtsdlcuo ’extends to-all i inal decssnons § 2253 ] COA requxrement does not. :
T As'a téxtual matter, § 2253 reqmres 'a*'COA“torappeal only:one final order in a habeas corpus T
— proceedmg ‘not all orders._See-28 U,S' 28! 2253(c)(1) (providing that the COA requirement{2004 ;
LU S App. LEXIS 138} applies to "tﬂg ﬁﬂf order" in proceedmgs attackmg state or federal ’ :
convuct:ons or sentences (émphasis added))M"‘ p R —
e In.habeas cases involving more than, one appeatable order, such as orders dtsposmg of Rule 60(b)
- motions or other postjudgment motions, § 2253 3 requurement of a COA as to the appeal of just ong’
; final order clearly extends to the petitioner's efforts lf any. to appeal the court s final judgment ———-——~1
o . __. denying him habeas relief. The district courtsjudgment on. the haberaﬁsﬁ petmon is seerningly the only P
. - "final decision" that could deny the petitioner's constitutional chaltenge to his conviction or sentence. .
— === Therefore, that judgment is the only decision that § 2253(0)(2) seems to address; it is the only final i
.- orderthat could serve as the basis for the petitiorier's "substantial showing of the denial of a s :
constitutional right[,}" the showing he must make to obtain the COA. In contrast to judgments denying . 7™
~-emem———habeas relief, final orders denying a Rule 60(b) motion do not adjudicate a constitutional challengeito  —- ...
. the movant's conviction or sentence. They simply state that the district court will not exercise its , i
discretion to set aside the fina! judgment it entered. 23 e
ceimeies e e 93
This point is discussed at length in Part 1V, infra. 108
{2004 U.S. Aop. LEXIS 136} | agree with ihe majority's statement that the word "the” can sometimes "~
s - —--—o, D@ read in the plural. In certain circumstances, singular terms can be construed in the plural. See 1
* U.S.C. § 1 ("Unless the context indicates otherwise[,] words importing the singular include and apply
to several persons, parties, or things . . . ."). “But obviously this rule is not one to be applied except T ———
om e e Where it is necessary to carry out the evident intent of the statute.” First Nat't Bank in St. Louis v.

: Missouri, 263 U.S. 640, 657, 44 S. Ct. 213, 215, 68 L. Ed. 486 (1924 (interpreting the predecessor
rule that "words importing the singular number may extend and be applied to several persons or
things");_see also Toy Mirs. of America, Inc. v. Consumer {366 F.2d 1300} _Prods. Safety Comm'n,
630 F.2d 70, 74 (2nd Cir. 1930) (holding that 1 U.S.C. § 1 does not apply “except where it is
necessary 10 carry out.lhg.evident intent of the statute”). AEDPA evinces no legislative intent to

- -applv the COA reauiremont ta more than one order. Nor does it evince leaistative intent to apply the
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- §-2“’253(’&’5’(25‘réQU'tré‘Menl";of a "subsiantial showing” {o an ét‘r‘a'e}{zlﬁbd U'.SgApp. LEX!S’?&“U’}'-‘thﬁaf LR
. does not determine whether the petitioner has sufféred the denial of a constitutional right. While ‘
" AEDPA clearly limits appeals of the denial of habeas relief, there is nething in the text of the Act that . o

narrows the reach of Rufe 60(b) or the independent collaterad.attacks the Rule authorizes. Thus, ‘

. @EEA.i_nterpreting "the” in the plural would be improper in this context, and § 2253 must apply to one final
=4 order: the district court's final judgment on the habeas petition.
B .

=0

<1 | respectfully decline o join in the majority's reliance on the de.cisioné of our sister circuits for the -
:.| proposition that the COA requirement of § 2253 extends to appeals of the denial of Rule 60(b) relief. -

A, By and farge, the courts, in'reaching these decisions, simply assumed that § 2253 applies in the Ru!e-;—i—f'—_.?—;f———
d 60(b) context Meregver; most of these cases involve obvious misuses of the Rule and.are:therefore ¥ -
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a Rule 60(b) motion

T30 1041,1052-53 (7th Cir. 2000) (considering an appeal from the denial of

& based on an ineffective assistance of counsel claim that the petitioner “should have raised . {2004 - :,,
-q U.S. App. LEXIZ 1413 . in his § 2255 motion"); Morris v. Horn, 187 F.3d 333, 343 (3d Cir. 1999)

o ;i ("What [the habeas petitioner] is attempting to raise as a Rule 60(b) motion is in fact what he should -,‘*‘.V

S have brought as an appeal” from the district court’s dismissal of his habeas petition for failure to -‘——‘&»—-—~—~
* "dexhaust state remedies.); Zeitvogel v. Bowersox, 103 F.3d 56, 57 (8th Cir. 1996) (refusing to grant a i,

1::{ COA to review the denial of the petitioner's purported Rule 60(b) motion because the motion merely ;—-——————-—

_ épresented a constitutional ciaim, ineffective assistance of counsel, that the petitioner had previously = .

{raised in a motion for leave to file an SSHP). 24 | suggest that a fair reading of the opinions in these
. yagses indicates that none of the motions atissue was a true Rule-60(b) motion. e
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(b) motions. See Morris v. Horn,

s ?-A COA is required to appeal the denial of habeas-related Rule 60

187 F.3d 333, 340-41 (3d Cir. 1999). But see Wilson v. Sec'y Pa. Dep't of Corr., 782 F.3d 110, 115 ¢

'€:(3d Cir. 2015) (noting that "the vitality of [this holding in Morris] is undermined somewhat by. ..
“WHarbison v. Beil," 556 1J.S. 180, 183, 129 S. Ct. 1481, 173 L. Ed. 2d 347 {2009), but not decsdxng L
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1 p;When adistrict court dasmnsses a habeas pelmon or § 2255 motlon on pr’ocedural grounds {2007 . '

U.S. App. LEXIS 10jand an appeal is sought, the first part of the Slack test looks to the habeas
i Ppetition or § 2255 motion in order to determine whether a.petitioner has stated a valid claim of the

17 denial of a constitutional right. But in the context of a request for a COA to appeal the

" procedural denial of a Rule 60{b) motion, there is a question as to whether we look to the

: .2& motion itself, or perhapa to some combination of the two. In Sp/tznas we appeared to look at

i 7 underlvmq habeas petition or § 2255 inotion when making this inquiry, to the Rule 60(b) \

=1

i, {he underlying habeas pelition without firmly resolving the issue. See Sp/z‘znas 464 F.3d at 1225
+ (quoting Slack test verbatim as lest applicable when considering whether to issue a COA as to the

_i ¥ denial of a true Rule 60(b) motion but not applying first part of test). Two other circuits that have
considered this question in the habeas context have looked either to the Rule 60(b) motion

e

}3 first and, finding no constitutionat claim to support issuing a COA, to the underlying petition,
see Reid v. Angelone, 369 F.3d 363, 371 (4th Cir. 2004), or to the underlying petition in light of the &——-

| % .grounds asserted in support of the Rule 60(b):motion, see Kel/ogg V. Sz‘rack 1269 F.3d 100, 104 (2d

:& CJr 2@01,) {200( U S. App.LEXIS ’ll}{per cunam)
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PFor example inReid v. Anoelone 369 F:3d 363, 371 (4th Cir. 2004) the petltloner sought: {o appeali’

IoAEED SR
|
|

ijithe denial of a Rute 60(b) molion thal asserted the district court erred in not allowing her to wnthdraw
il.her habeas application. The court heid that '

[blecause this claim is procedural in nature, we may not grant a COA uniess Reid establishes (a) DA

“that jurists of reason would find it debatable whether the [Rule 60(b) motion] states a valid claim ~—-—=——
of the denial of a constitutional right” and (b) "that jurists of reason would find it debatable {2007 ipl

- U.S. App. LEXIS 10}whether the district court was correct in its procedural ruling."/d. (quoting
Slack, 529 U.S. at 484) (second alteration in original). Because the petitioner's Rule 60(b)

claim was not constitutional in nature, however, the court had to determine where to look
for the source of the constitutional claim for part one of the standard. If it looked solely to i*

her Rule 60(b) motion, a COA could never issue. The court concluded it was appropriate to
look to her underlying habeas petition, and in particular to those claims in the petition "that the

district court may reexamine if we conclude that its procedural ruling [i.e., its ruling on the Rule ;% =
60(b) motion] was erroneous.” /d. at 371. The Second Circuit followed a similar path in Kellogg v. . .".°

. Strack, 269 F.3d 100, 104 (2d Cir. 2001) (per curiam), holding that

a COA should issue only if the pelitioner shows that (1) jurists of reason would find it debatable 5%+
whether the district court abused its discretion in denying the Rule 60(b) motion, and (2) jurists of “ L

k reason would find it debatable whether the underlying habeas petiticn, in light of the grounds K
-, alleged to suppcrt the,60(b) motion, states a valid claim of the-denial of a constltuhonai {2007 - =
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ANTONIO U. AKEL, Petitioner- Appellant, versus UNITED STAYES OF AMERICA,
Respondent- Appellee

. UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
2018 U.S. App. LEXIS 15666

T . No. 17-14707-AA
",.. June 8, 2018, Decided

- Eanlonal Informahon Subsequent History : _ L )
L Recons«derallon denied by, Motion denied by United Slates v. Akel 2018 U.S. App. LEXIS 23037 (11th - '. R

;Cir. Fia., Aug. 17,2018}
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{2018 U.S: App. LEXIS 1)Appeal from the United States District Court for the Northem District of
Florida.United States v. Akel, 337 Fed. Appx 843, 2009 U.S. App. LEXIS 16952 (11th Cir. Fla., July 24,
2009) ' 1
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Counsel For United States of America, Plaintiff - Appeliee: Robert G. Davies,

= . ' . Alicia Forbes, U.S. Attorney Service - Northern District of Florida, U.S. Attorney's Office,
Pensacola, FL.
Anionio U. Akel, Defendant - Appeltant, Pro se, Estill, SC.

Judges Before TJOFLAT, MARCUS and JCRDAN, C«rcuut Judges.
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BY THE COURT:

PR RN Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act (‘ACCA")’
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to

distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a
. firearm by a convicted felon (Count 7). Afier this Court affirmed his convictions and sentence, Akel
s filed 2 pro se 28 U.S.C. § 2255 mpotion 1o vacate sentence. arquing that: (1) he no Ionger

“qualified as an armned career criminal; and (2) his counsel was ineffective.

S The district court denied Akel's motion, concluding that he had three prior convictions for burglary of ..

a dwelling, an enumerated olfense under the ACCA, and therefore, the ACCA enhancement was ™~
proper. Additionally, 2s to Akel's claim that his counsel was ineffective{2018 U.S. App. LEXIS -

2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's . i -
arguments were procedurally barred because they sought to relitigate issues decided on- direct N : )
appeal, couched in terms of ineffective assistance. The district court denied a certificate of )
appealability ("COA"). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e), "-

~£u gl

argulng in part that the district court's decision'was contrary to Kimmelman.v. Morrison, 477 e
U.S. 365, 106'S.’Ct. 2574, 91'L. E¢. 20 305 (1986) The“gxstnd couft demed the Rule 59(&) mation, - Y "

and Axkel appea!ed
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1 A pe’atoner cannet use habeas cORpIS’as an avenue: for’ ‘refitigating Fourth Amendment claims, '
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¥ provided that the petmoner had a “full and fair" opportunity toraise the claim in the trial court and on :
‘a appeal. Stone v. Powell, 428 U.S.465, 494, 96 S. Ct. 3037, 49 L. Ed. 2d 1067 (1976). However, a -

L

‘Il habeas petitionér can argue that'the ineffective assistance of counsel deprived him of a full
] and fair opportumtv:o litigate Fourth Amendment claims.i in the trial court Kimmelman v.

& " ;-;r Memsen 477u s 365 373-83 106 S. CL 2574, 91 r_ &d. 2d 305 (1986) -
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fiﬂgReqérd(nd the other prong; of,the Slack test, “(wle will oniv take a ‘quic k' !ook at the federal

i'habeas petition {0 determine whether [the petitioner} has facially ahcqed {755 Fed. Appr. 7 ,3}

|.fhe denial of.a const&lunonal right.” Gibson v Kling e, 232 F.3d 799, 803 (10th Cir. 2000) oA
: 4P(brad<ets and: lhtemal"é;umaf'on Tdeke) '

i, VIZ _u.z r ', = .' '”d&fﬁ-

g determme whether the pemloner has ‘facially allege[d} the denial of a cohstntutlonal nght " Lamb.

b

Tigh
i'v. Stewart, 220 F.3d 1022, 1026 (S9th Cir.2000) quoting Jefferson v. Welborn, 222 F.3d 286, 289 (ﬁh T
. Cir000). Although the Couirt finds no Sixth Circuit authority directly on point, this "quick look" ;;‘»"
}approach appears to be the majority approach of the federal circuits. ln addition, it is an approach# B

"

' {hat is well grounded{2014 U.S. Dist. LEXIS 14} in Slack’s literal lanquage as the thing to b 'g 48

—tdddBated amo Jreasonable jurists when 4;COA issues is not the merjts.but-merety: "whe;her*thef'—"‘i

.'_gae‘tmon statés a vahti claim (emphasrs added) of Ihe demal of a cons tgutxgnahgght ;é__,_
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s o The, necessnty of. aACOA myihls context: “has been the subject of some debate. See Wiltiams v. -
: Warrior, 631 F. App'x 587, 589.& n.1 (10th Cir. 2015) (noting a tension between our COA™ -
~  requirement and the Supreme Court's "strict reading of the language in 28 U.S.C. § 2253(c)(1)(A)
that limits the COA requirement to ‘final orders that dispose of the merits of a habeas corpus

-- proceeding™ (citing Harbison v. Bell, 556 U.S. 180, 183, 129 S. Ct. 1481, 173 L. Ed. 2d 347 (2009))
T See aiso Buck v. Davis, 137 S. Ct. 759, 772, 197 L. Ed. 2d 1 n.* " (2017) (noti
spht over whether a COA is needed to appeal the denial of a Rule 60
wrtheut deciding that a COA i heeded)

ng an apparent circuit
b) meotion and assuming

———

.See_

S

ik ““.‘:-‘smndb__)ﬂem ngt

Coi ltis uchear wheiher a certifi cate of: appealablh‘ty iS5 requrred t@ appeal the ,demal of 3 motlon to .
iy ..__- reopen. See, e.q., McPherron v. Dist. Attorney of Cty. of Chester, 621 F. App'x 704, 707 (3dCir.

. 2015) (citing Morris v. Hom 187 F.3d 333, 340-41 (3d Cir. 1999) and Wilson v..Sec'y Pa. Dep't of i
! o - Gorr., 782 F.3d 110, 1153d Cir. 2015)) (discussing whether a certificate. of appealablhty is re,qux{ed «l'i
— .. to appeal the demal fal of habeas-tetated Rule GO(b) moﬁons) ‘
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: MO‘\'I(N "\’sax ORTHE. UNDERIYTNG ng@s[@ass PETETEON. See, LANTTED STATES v, MARTICALES-

DELGAD::L\.O o3 FeA_Aggx uas 44 3 (\odh r_w_aco'h S+o<\-mq >

i _ %enaﬁisfnct court dismissge g habeas petatxcm or-§ 2255 mﬁtm:s Eoiog @x@ceducakgreund&{@ﬁ@?

S. App. LEXIS {0}and.an appeal is sought, the first part of the Sfack test looks to the habeas
petmon or § 2255 motion in order to determine whether a petitioner has stated a valid claim of the

: denial of a constitutional right. But in the context of a request for a COA to appeal the
procedural denial of a Rule 60{b) motion, there is a question as to whether we look to the ~

¢ ? uhderlying ha heas petition or § 2255 motion when making this inquiry, to the Rule 60(b)
e motlon itself, or perhaps to some combination of the two. In Spitznas, we appeared to look at

‘ ihe underlying habeas pelition without firmly resolving the issue. See Spitznas, 464 F.3d at 1225

f&;uotmg Slack test verbatim as lest applicdble when considering whether toissue a COA as to the' .
o, ; denial of a true Rule 80(b) motion but noet applying first part of test). Two other.circuits that have

i - gonsidered this question in the habeas context have looked either to the Rule 60(b) motioit- -’
ﬁrst and, finding no constitutionat claim to support issuing a COA, to the underlying petiti

gee Reid v. Angelone, 369 F.3d 363, 371 (4th Cir. 2004) or to the underlying petition in light of the -
: Jh

B .grounds asserted in supoort of the Rule GO’b‘ Fist Strack, 269 F.3d 100 104 (Zd‘
N @’I 3 0 63> =5

mohons

és apphed in the specmc context of Rule 68{b

L .j JA] COA should issue only if the petitioner shows that (1) jurists {2610 U.S. App. LEXIS 10}of reason’
W uld find it debatable whether the drstnct court abused its discretion in denymg the Rule 6 ( )

_ﬁght of the grounds alleged to support tne 0({b) motion, states a valid claim of the denial of a

' éénstitutional right.Kellogg v. Strack, 269 F.3d 100, 104 (2d Cir. 2001) (per curiam). Speaking . e
arguably in dictum, we noted favorably the Second Circuit's test, indicating that it dealt with the
uiestion of where in the context of procedural Rule 60(b) claims "to look for the source of the S

© 1 eonstitutional claim for part one of the [Slack] standard.” Duiworth, 496 F.3d at 1137. The conclusion

L the Second Circuit reached was thal “it was appropriate to look to [p,.etitione('s] underlvinq_habeas
petitfon lo e ._j_... R '
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: o IN THE

SUPREME COURT OF THE UNITED STATES
-

PETITION FOR WRIT OF' CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[\/J For cases from federal courts: .

The opinion of the United States court of appeals appears at Appendix At

the petition and is
[ 1 reported at - ; ar,
[ 1 has been designated for publication but is not yet reported; cr,
iV is unpublished.

‘The opinion of the United States district court appears at Appendix C to
the petition and is

{ 1 reported at | ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[\/f is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ; Or,

[ 1 has been designated for pubhcatlon but is not yet reported; or,.

[ 1 is unpublished. '

The opinion of the : court
appears at Appendix to the petition and is o

[ ] reported at » ; OF,

[ 1 has been designated for pubhcatlon but is not yet reported; or,

[ 11s unpubhshed




JURISDICTION

f

[\_/f For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _ .

[ ] No petition for rehearing was timely filed in my case.

[Vf A timely petition for i'ehearing was denied by the United States Court of
Appeals on the following date: Juy 13,9030 , and a copy of the
order denying rehearing appears at Appendix _8__

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including . (date) on : : (date)
in Application No. ___A__ : .

The jurisdiction of this Court is invoked under 28 U. S, C. §1254(D).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[1] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petitioh for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

)
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: : -GONST{_lTU;T IONAL AND STATUTORY PROVISIONS INVOLVED
— . - _Ame’iﬁdh‘:\.cht;‘» Uxxx;e;so;xabié'.séaréhés ;-xindA se:zures | A

The right of the people w be secure in their persons, houscs, papers, and effects, against

unreasonable scarches wnd seinures, shall nut be violated, and no Warrants shall issue, but upon

.- probable, cause, suppurizd Ly Omh or uffirmation, and particularly describing the place to he
s;:an.hcd., and the persaria oF .hmcs o be scized. H

Amendmex.{ 5 Ooripsingd x.u:cm "rowsmm conca-nng—i}ue process of law
’ a‘:Jers tion,clauses.

RGO ORT M

" N6 person shall be heid to answer for a capital, or otherwise infamous crime, unless on s

- presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or .
" in the Militia, when in actual service in rime of War or public danger; nor shall any person be
subject for the same offence to be twice put m jeopardy of life or limb; nor shall be compelled in
any criminal case (0 be a witness against himself, nor be deprived of life, liberty, or property,
without due process of faw: nor shall private property be taken foi public use, withour just -
compensation. ‘ - '

R T

Amendmeni 6 Rights of the accused,

In all criminal prosccutions, the accused shall enjoy the right to a speedy and public trial, by an - !
impartial jury of the Staie and districi \vhu\m the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the nature and cause of the -
accusation; to be confrented with the witcsses against him; to have compulsory process for .
obLumng mumsses n lns f“\m. and to have the Assxstance of Counsel: for his dcfence

kY

§ 2255, Federul cusiody; remedies on motion atmdung sentence

(a) A prisoner m custody under sentence of a court established by Act of Congress claiming
the right to be released upon the ground that the sentence was imposed in violation of the -
-Constitution or laws of the United States, or that the court was without jurisdiction to impose -
such sentence, or that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which unposed the sentence to vacate,
set aside or cotrect the sentence.

§ 2253. Appeal
() [0 2 habeas eorpus procasding r 3 proceeding under section 2255 (28 USCS § 2285y

before a district judae. he final vador still be subject to @eview, on appeal. by the coun of appeals
for the cireuit in which e pro., Deid, -

51 tom 2 final order in 2 proceeding (0 1ost the validity of a.
+ phce for commitment or triat 3 person charged with a
e, of (0 1est (he validity of such person’s detention

(5} There shall b 1
WIITIN 10 FemeNe 10 it
criminal offenst against the U
pending removal proceedings.

() (1) Unless a circuit jusi
be 13ken to the court o aggnsds

f fudac issues a certifivate of sppeubility, an appeal may not
e —

i o habess corpus proceeding in which the detontion

conytsined of o5 d by 3 State cour: or

B0

coding undur section 2255 {25 USCS § 2255}

(2) A cenificai of appeak

? A ¥ iy issue onder puragraph (1) outy if the applicast has
made 3 substamial sivwing of e dy

1o canstitutinal right

{3) The certiticte of uppeabinilivy wnder parugraph (1) shall indicone which specific fssuc
or issocs satisfy the shawing 3 11.11-.1 eraph (2).
RISTORY:
> Act fune 25, 1
{951, ch 655, § &

My 24, 1949, ¢k 139, § 113, 63 S, 105: Ocr. I'L
A5, P L. B0 32 Cate L $ 102 110 St 1217,

(3)




STATEMENT OF THE CASE.

____! I)._L)Mz_’che_l)emol OE:’I\D&PE*\*mnebB&u 5.0§3955 .@as_QaAeeeakwnhm Fhe ELEVENT CTROUET. mﬁ\‘!-HlQiL
__he_Sulmitted o FEDERAL RULE OF CIVIL PROCEDrE. bo(iYd) Moton. at{ECE &

e AD T Bl R_c;y,p bo(Byrmation ok (ECE#36D1S_Cleacly demarcated "E)_S'to&z e.x?\\gﬂ)c woe]> an waemas &l\ouxsa
Tl ACComd (ixTh GONZALET v CROSBY IS S.ck 3641 (200SY THE MOVANT SEEXSTo LreT .
_THE. PROCEDURAL BAR THAT PRECLUDED A MERTTS DETERMINATEON OF Vit THEFFECTIVE
ASSTSTANCE OF CountseL Clarm a7 (DockersiSBIAS Sungm(mcmamggsm
Tt LTGMT OF THE, TNSTRCTEVE' () ARMFECATEoN OF BR0LIN v.UNTTED SPaTes, 688 Fed, :
Appx.644,651-653 (Ut Gr 301T) DEMONSTRATENG THAT THE DESTATCT COURTS LEGAL o
PREMISE FoR Dornr S0, Foundd Trd THE REPORT AnD RECOMMENDATION AT
(Docker196p413) TS CLEAR ERRORY - ‘

__lm_@au%mmmyimmnm_iﬁ;mmmﬂe
_ Foundin (ecewig 6@MM Stetiogs

Beause B otian to. ] ihly. argued before the trial court and an appeak -
* the Governmenit. arques that Defendant‘s chaﬁenqe to counsel's performance in this respest :
B Qrocedumﬂv bamred. Rozier, supra; Nvhuis, supra. The court agrees that two of the three . o
. ag;uments Defendant makes in this motion are - procedurally barred. Defendant's first argumerrL . !
izt counse! should have argued “controlling precedent,” is an attempt to re-argue the issue of the :
_staleness of the information conceming the controlled buys that supported the warrant, and as such it

is ﬁuocedumily barred. Similarly, his argument that counsel failed te demonstrate that the affidavit

wesfafse is an aitempttq re-lifigate: the district and-appellate courts’ prior. de’rennma’aon aboutthis. .
'sce couch®td as ai’ it feutive assistance of cowmsel claiin.

S _msmucr;g_ew Clapserey’ by the. U@ELSEAJE&C@AR@E_A&_&SJLJLELE\@_ c;mwa:r astohave
_\ooen TNCoRRECT and EAROR __\r\e.t\.o_a_?";&{_s_&h,&]_i’_is.sﬂ BROLON v US 688 Fod Appy.444,65-653 Stading?

... As an initial maitter, wefmdéun' ructive fo. discus ﬂae;é{siagt Shet's- -conglusion that Brawn & 8 o
procedurally- -barred'from raising this claim bécause he presented the claim on direct appeal. - .
- Typlcally, a prisoner Is procedurally barred from relitigating an issue on collateral review that he .»5'““‘““‘“—_1'
. already raised in his direct appeal. Stoufflet v. United States, 757 £.3d- 1236, 1242 (11th Cir. 2014). ' _ :
. Where, howsver, facts essential to a claimi are not In the appellate record, the general ruledn : :
—'-3 favor {688 Fed. Appx. 652) of a procedural bar does not apply and the issue may be raisedion ———————
. - Qltatgra review to permit further factual development. See Bousley v. United States, 523 U. s. -
614, 621-22, 118 S. Ct. 1604, 140 L. Ed. 2d 828 {1998) {citing Waley v. Johnston, 316 U.S. 101, 62, .

——=———— 8. Ct. 964, 86 L. Ed. 1302 (1942) (per curiam)). One exampla of a claim typlcally requiring -, *————"

further factual development through a § 2255 procgeding is a claim based on ineffective -

assl:tzrrce of. counsal Massaro v. United States, 538 U.S. 500,504, 123 8. Ct. 1690 155LEd. E
d 714.{200

)

__(ﬂ)«_Aéé‘rﬁoa&uﬁLfap_Cb)moﬂgn poinks out thak the. Coudts Precedural tuling £av wihich Preciuded o mens Yeviewd
_Upon the petihoness HAREAS CLATA For TNEFFECTIVE ASSISTANCE OF TRIAL CounSEL. v REPAESENTATION OF HrS Fouaty
- AHENDMET RIGHTS has been' Sausely. Forectased” For. ovex Aty (30)Years Lihere)

The Supreme Court in K_nnml_mgwﬁgg 477U 365,106 S, Gt 2574, 9% L. Ed. 24 305
.{1888), however, carved out an exception for Sixth Amendment cla’?ms ansmg from Fourth -
‘Amendment violations. As explained In’ Kimmelmar:.

’

(1



. Where defense counsel's failurs to adequately litigate a Fourth Amendment claim competently is
the principle allegation [in a claim] of ineffectiveness [of counsel], the defendant must prove that »
his Fourth Amendment claim is meritorious and that there is a reasonable probability that the -
outcome of the trial would have béen different absent the'excludable evidence Kimmelman, 477 -
U.S. at 375. A defendant may therefore obtain habeas relief wheré trial counsel's incompetent
handling of a meritorious Fourth Amendment claim deprives a defendant of a Sixth Amendment
right-to effective assistance of counsel and a reasonable probability exists that the trial's

outcome would have been different. Seeid. 5t 380-381. = . . . . A

“d

O.Fuckhermore. Yo Qﬂs_giejjs«\’ Fhe: D AMM@I;&A&MQ;&ML

Lonuld dekecmine. Yook s oCEDuRal Rutsiic oF (gee 305 TrCoRRELT, the. bol)motion

laso prists oul Yok ¥he Coues calent 268 uSdisleds PERISIOR)

has. &%gpé){;ﬁo_uqd;o.s_mugh%h%% T

..E'.et}t.g 2 - S SSIRED 2 sl s, afrs Fecst . ¢
Srted Petitionar’s suffidiency of the s clatm on direct app JWhena§ %~

SR
n ad.be

’S‘igﬁ petitioner ralsss a dlalm on diract appesl, he may ndl relitigate the clalm In collatersl - b
* praceadings under a different legal theory. Ugited States v. Nvhuls, 241 F.3d 1340, 1343 {14t Cir.

2080) ("A rejécted clalm does nat merit rehearing en a differant, But previously avaifabls, legal. - |
-theom") However, where a pefitioner coltsterally attacks his conviction based on a ¢laim of i
- {naffective assistance of counsal whers the petifioner has pravigusly challenged the -k

ShBariving doficioncy. tha pefftioner has not meraly repackaqed tha.clalm and the rocadiral’

b dons ot anply. See Perry v Unlted Statss, Nos: CV 610-074, CR 606-026, 2071 US. Dist. .

LEXS 41538, 2011 WL 1479081, at *4 (S.D. Ga. March 31, 2011) ([Tihe Lourf of Appeals rejected
e daim on-fhe merits, while here it Is ratsed on neffectivenass-grounds. Inéffeciive assistance of

~ counsel was not an-availzhle theary on direct revisv/, so . . . #he Gourt refscis the govemment's

" contention that this clalm is bared."); Wikiis v. United Stafes, Has. GV 608-116, CR 606-026, 2009
(.S, Dist. LEXIS 52554, 2008 WL 1765771, at %4 (S.D: Ga. June 22, 2009) {'{Tlhe circuit court -

" snatyzed [pelifioner’s] clalm for judicial error In the application'of The sentencing guidefines.
{Pefitioned, In contrast, argues afforney extor. . . . Hencs, unlike the: movant in-Nyhuis, he Is not,~

" rgrely ‘repackaging’ his claim of Judicial $mror as § dlaim of ineffective assistance of counsel.y . .
. "picardingly, Pefiforerls not.merely repackaging'-fﬁs.cl'aim here, since he challenges MR Haplls

3 -

(6.0 e 23nd ok OCTORR 2e3e Hhe. Unibed Shates Pistvick Couek Gor the NORTERN DISRECTOF

FloRrpa dersied the Qetifioners bo(@mation by halding o (ecre3ad)s

RGPS - .
- e

.- . B

i fpnid

Mot At Tt Akers Moiions Pirant to Rile:60() of the Federd _ = .

"~ K of Civ Precedar {ECF Nos 367, 368) ave DENIED s undouely. Whdke

. Ceitih motidns Ty ot the fime wilhia which :uoﬁceofzppmlnms:bzﬁled;

v -
< .codtfury to Sovont’s scoertion, 3 notice of appeal Janc nat serva to tall the Gu

-.f' @b&wdumso@mmwbem SeeFed R App. P.AQ)E); Sec &

A . :
| Evch. Corun'n v N An. Clearing, fne., 656 E. App™x 947, 929 (11t Cix. 2016) -

" < Guff Coast Bldg. & Supply Co. - InflB5d. of Elec. Workers, Locut No. 438,

/ AL.CT0, 460 F24 105, 108 (5 Cic. 1972 e also Uited States . O Mt

! Fosr Hindred Farty-Niae Trozsand Four Hiaidred Seveuty-Three Dallors &

Thiity-Tivo Cents (3144947332} In (LS. Carrency, 152F. App'x 911,912 ( 11 Gl

‘1005) ¢The onc-yor fimitaficn s mot folled &y 20 appeal md cannot &

By anrtane, ghv.)_.fa....s',_,' S SN

- Grtmnted by G usoof R SOBXAT, "D s beesyse such s can £
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Frust Ci., 441 724783, 791 (5th Cic. 1971). Additionalty, in sccordance with the §,

. Govermmen?sreasoding, the Coure fids Movant’s arguments of foud tobs farshort £+
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| (N.Becavse it agpears thak the. coueks  courks opion of (Ecei3ad) fuited Yo agpehend the Ociual
| \daen Suiooridied & e boltehet csdvin (FFx 3!5),&@,@&3‘161\@\:_%@_@&-&&&\ Qufe, &€ Tl
Drocedute 59 mation ox (Ecr#389).

(&) The 54(&) mnotion 1nforms the Couck thak W raust hove, Ovesiooied Fhe TRUE and Geavare
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rotion 1§ For fdm_&é%mﬁ_m& ie,Sgeck g méuwa\ Boe ol g&ﬁpj_&ﬁ Copuld

UQor THE. CouRT AS MISPIRECTED. ——
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% Fma{iy, Rule 60(0)(1) requtres that Buckjon ﬁle hfs mo’u@n within a reasqnab[e t}me. ICKEOTF
8 waited eighteen months after Cunningham was- issued to fie this Rule éO(b)(G) mOthﬂg s
'-;, amount of time is reasonable here. Courts {606 F&d. Appx. 495} in other jurisdictions have

}w approved of longer amounts of time in allowing Rule 60(b){6) relief in habeas cases. See,e.q. >

£ : Thompson, 580 F.3d at 443 (aliowing Rule 60(b)(6) relief even though Thompson: did not fite suit ——
- untll four years after the "extraordinary circumstance™ at issue). RO

ORDER . . - o __

In 2004, Cedric Maurice Bucklon serving life in prison, mstltuted this action with a pro se petition for
- .- writ of habeas corpus in which he challenged his trial-based judgment for manslaughter with a '
firearm. (Doc. 1) The judgment attacked arises out of the Thirteenth Judicial Circuit in case no.

— 98-5011. This Court denied his amended petition (Doc. 5) and in SO doing, found a number of -
® his qrounds were procedurally barred. Bucklon v, Crosby, 2006 U.S. Dist. LEXIS 76085, 2006 WL —

‘ © 2990449 (M.D. Fla. 2006)(unpublished). Thls case is on remand. pursuant to the Eleventh ’

e Circuit's decision in Buckion v. Sec, ‘Fla. Dep't. of Corr., 606 Fed. Appx. 480, 2015 WL 1321470,

¢ 1 (11th Cir. 2016), reversing the denial of Bucklon's Fed.R.Civ.P. 60(b)(6) motion for relief from

H
i
.

indgment with respect to the procndurai bar ruliiig on four of Bw;k_!sp‘w grounds for relief, —_—
grounds ﬁve ﬁhrough eight of Bucklon s amended petmon : :
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Ond Yhok o Qeviend | oS?_?: CKLON S Sgﬂ,‘;_ay_s__,_ﬁ\@_fh ek Couek €2 committed Clear ond
Oious excor because. Com qmﬂw&w_ﬂmm- Coon .'\u\éqwm\- With

| (especk *o_@gm&u(a\ﬁuugﬁah&d uded A paedits Yeviead 15 ¢ qoveined ¢ andex[Clause (67
hot [Clauses D Troa(3) 1 ond ShefomeAhe. fefifoners ¢ o rSebbie (ECE EBENIS Fienely Yoecause

M iaoas aﬁdﬁevm@@vooﬁ:um;\_\w L;).A_;p $roen Hre. Judgment of (ecka3).
(16). Hotoeve Qurz,__\ig\o.j_pLP\SBHMMESS ond iﬂ’aANsr.eENCE i&«z&mm— \\a\A o& CEC.F P\

Ik reqard to his earlier motions (Docs .- 367, 368) were excluded from, OXf overlooked——

2o~ e.;\" N

'Uj;on ) c-onsu;leratlon c_yf t;he foregOlﬂg, T it '_i':‘s‘:. ORDERED thJ.s \ 181’211 day @fei'-

—

V December, 2019, tﬂat-

(&5 The relief requested is DENIED. None. of the arguments made "by Movant withe'

izz, the f'cn.rf’s order of dem.al T Those motions wern denled in their entirety:,
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: (11X The petibiener fited faca C&EQLoLAm@_QBML‘L A o (Ecr 335 533E) inforeming dhe
DrsREet Couer eXPicmy thay the. undexiing WARE aS PEreTron at (ECERISA). endedby (EF#IST
pgﬂﬂ ) Stohing (2Speckively :
- Petitioner was denied his Sixth Amendment right to effective assistance of counsel prétn'al. '
;(a): Supporting facts (Do not argue or cite law. Just state the speciﬁc facts that support your claﬁn.): )
¢ Petitioner's counsel(s) was constitutuonally ineffective pretrial due to: (1) counsel's failure to property
argue for suppressivn, L.e., counsels faillife to arguegontralling precedent, counsel's failure fo argue
i 1. thatthe ﬁggﬁgzpﬁ!t;%ﬂeﬁ%@@ %_ﬁﬂure._tﬁ de; Qasqgagg-_that-ﬁ?g affidavitwas fa}_se“‘”‘:“‘ - “_:,\.,-~ -
' L AKEL.WAS. DENTED 418 CONSTITUTIONAL RIGHT 0 EFFECTIVE - —
" ASSEETANCE OF COUNSEL WHEN RBANDALL-ETHERIDGE FAILED TO
PROPERLY LITIGATE PETITIONER'S FORTH. AMEKDMENT CLAIM.:
. HTS-FATLURE. IO -CLTE. CONTROLLING “PRECEDENT, .INCOMPETENTLY
PUTTING FORTH FALSITIES FROM AN ARREST AFFIDAVIT AND-NOT :
~THE AFFIDAVIT FOR THE_SEARCH WANRANT, -COUPLED ‘WITH HIS -,
- FAILURE TQ RECTIFY TUE MISTAKE AND PRESENT FURTEER .
~ RYIDENCE BY FLEING. AN AGREED UPON FRAHKS HEAKRING WERE
I¥ VEOLATION OF HIS SIXTH AMENDWENT RIGETS: -~
. oy e . N
¢ oNerarn” \dun For e degiod of o ConsEdustionsl Yighk thot iS effechively called o KInnelray
Mﬂw;ﬂ&%ﬁ@ﬁk&l@weﬁm«&&@oﬁ%
Mepantrl 529 1,5 UT3 A (2o begpiise. 1415 Volid , CEY |
| 3 - E ] ‘ﬁ.‘ - . - . oy . :-.‘ ...,‘.._;_,__.‘,-:)...,,’ . . B T A R
) . A petitioner caanet use hatieas corpus as an avenue far relitigating Foyfth Amendment claims, S—
% provided that the petitiongr had a "full and-fair" opportunity to raise thé claim in the trial: court and en
% appeal. Stone v. Powell, 428 U.S:465, 494, 96'S. Ct. 3037, 49 L. Ed. 2d 1067 (1976). However, a - e
? hgbeas petitioner can arque that the in'effective assistance of counsel de.prived him of a full
i¢ and fair opportunity to-litigate Fourth Amendment claims in the tr{alg.%o.qﬁt. Kimmelmanv. ™
s ifbrrison, 477 U.S. 365; 373-83, 106 S. Ct 2574, 81 L. Ed. 2d 305 (1986}, | e
(13) Additionally the petiioners (o) ok (Eer #3395 £39) Geaminds e Loraek-Shok 1 PROENAAL
BAG RULENC: o (EcF 5136 0a13) Odorred Yoy (ECF3DY) puiting Cocis e
S Ay : . ) - Ty ‘V 3 X po 4 " A . " . : o
. Boause the motien to Suppisswas tioroughly argued beforedhe falicourt and on appeal, the ~ ——
* @svernment argues that Defendant's challenge to counsel's performance in this respect is '
- g_r:?.(':‘edlj‘l’?“\[ barred. Rozier, supra; Nyhuis, supra. The court agrees that two of the three -
-4 arguments Defendant makes in this motion are procedurally barred. Defendant's first argument, .
! that.counsel should have argued "controlling precedent,” is an attempt to re-argue the issue-of the . o
" staleness of the information conceming the controlled buys that supported the warrant, and as such N
™, itis procedurally barred. Similarly, his argument that edunse! failed to: demonstrate that the
. : affidavit was fdlse is-an attempt to re—litigate:me-diéiﬁ.et: appellate courts' prier determination
- about this issue, couched as an ineffeclive assistance ofc0Uly '
e LES a0 negsivecaily EniconaecT PROCEDUMAL RuiTaG eNinced oy The MAYSindOT .
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LANETED STATEG 488 Fod e 41,6515 (i) Hol DING:

As aniritial matter, we fin@Atinstructive to discuss s dEAGRIE Serciudion that Brown Is

- Brocedurally barred From-faising this claif because e prasented thie elaim on direct appeal.
Typically, a prisoner s procedurally barred from relitigating an issue on collateral review that he

- already raised in his direct appeal. Stoufflet v. United States, 757 F.3d 1 236, 1242 (11th Cir. 2014), :
‘Where, however, facts essentlal fo a claim are not in the a ellate record, the general rule in -

- favor (688 Fed. Appx. 652} of a procedural bar does not apply and the issue may be raised on
‘ coltateral raview to permit further factual development. See Bousley v. Unifed States, 523 US, -

614, 621-22, 118 S. Ct. 1604, 140 . Ed. 2d 828 (1998) (citing Waley v. Johnston, 316 U.S. 101, 62

8. Ct. 964, 86 L. Ed. 1302 {1942} (per curiam)). One example of a claim typically requiring -
further factual develaphient through a § 2255 roceeding Is a claim based on Ineffactive .

~',§‘§§!§%of-counsd. Massaro v; United States, 538 U S, 500, 504, 123 S. Ct. 1690, 155 L. Ed.
24714¢2008). o o

for tamel s&ammshsﬁMMwK v MEDANTEL SMus 473484 (2000)
13 Fur%exm:ahe_mﬁqwsi&a&ﬁg&@@ﬁim&jmmimg@m+ Frar

i+ ABUSED TS DIScRerron Ty DENYLNG THE RuLE bo(yMorrant because Contraty Yo 'ls Opinion |
w&&@@mmﬂuom&mmmm&wm@@mh

Detersraatron” is Governed bylclause (] nor [clauseetdmen] and Hhak ¥ms Canbe Substantictal

WEdhe. Couet uaould enly tey, 2> the. Qvocedurel Wistory and ageallate. detetmination o€ +theSStmiay

Srruatep’ in Buckion v.Secy FLADEPT.oF coeR., bob Fei—&ggﬁﬂgiq‘ﬂii&wm@g\z}g@@gﬂ%m
OF CoAR 3015 uS. diskYexis 118904 @Qf%}ﬁﬂﬂﬁgggE\ASﬁﬁ%‘\kgﬁ;ﬁ_vﬂy .

N F—:“zgaiﬁy, Rule 80(¢)(1) requires that Bdcklon- file his motion within a "‘re_z'a’sohable'ﬁme-" Bueklon
- waited eighteen months after Cunningham was issued to file this Rule 60(b)(6) motion. This -

amount of time is reasonable here. Courts {606 Fad. Appx. 495} in other jurisdictiofis have —_—

"approved of longer amounts of time in allowing Rule 60(b)(6) relief in habeas cases. See. ¢. L

Thompson, 580 F.3d at 4‘43'(al'{bwing Rule 60(b)(6) relief even though Themgson. dicinot file suit  —
until four years after the "EXﬁFéqﬁdZna.ry dlreumstanee” at issue). LL I

| Opinien'by:

‘Opinion

ORDER

tn 2004, Cedric Maurice Bucklon, serving life in prison, instituted >this action with a pro se petition for o
writ of habeas corpus in which he challenged his trial-based judgment for manslaughter with a

firearm. (Doc. 1) The judgment attacked arises out-of the Thirteenth Judicial Circuit in case no.

88-5011. This Court denied his amended petition (Doc. 5) and in so doing, found a number of
his grounds were procedurally barred. Bucklon v. Crosby, 2006 U.S. Dist. LEXIS 76085, 2006 wL-
2990449 (M.D. Fia. 2006)(unpublished). This case is on remand pursuant to the Eleventh [—
Circuit's decision in Buckion v. Sec'y, Fla. Dep't. of Corr., 606 Fed. Appx. 490, 2015 WL 1321470, .

1 (11th Cir. 2015);"fever5§nq the denial of Bucklon's Fed.R.Civ.p. Mﬁ% e
judament with respect to the procedural bar ruling on four of Buckien's grounds for relief,

grounds Ve through eight of Buckion's amended pefition.

8)




—— e
' »

< esoived by the Supreme Couey

QSSuN\'mq o ¥he Coue i_(lo x

Ovec TOYEARS AGD and Ovex 30NEARS AGD by ¥ the. ELEVENTH CTRCUTT, See '

 Avplication of Rule 60(b)(6} is.apptopriate where no other. subserﬁ‘ on of Ruie by é}ovarﬁs e
: and the absence of reconsideration would work an extreme and unexpected hardship. Gr/ffn -
‘ v. Swim-Tech Corp., 722 F.2d 677, 680 (11th Cir.1984); Hall v. Alabama, T00 F.2d 1333, 1338 (11%%3

s (1"949))

~ Cir. 1983) (ettmg Klapprott v. Unrted States, 335 U.S. 601 614-15, 69 S. Ct. 384, 931. E,d 2,66 O

JERRP R x«ﬁz-"- Wmﬁ“‘nw_— 2

Foru&hg-\_d_SLSsﬁQSE& _M)&AE‘Q@@Q'W\A“A of g!gcxmcpmz s u.snmqsq CEs

.. Kellogg v. Strack; 269 F. 3d ﬁ}ﬁ ity €2d Cir. 2001) (concludmg fhdt-a court-wilt: 1ssue aCOA on: the_

demal of a Rule GO(b) motion if the petitioner establishes boththat “jurists of reason would find it -
..débatable whether the underlying habeas petition . . . states a valid claim of the denial of a

Lconstitutional right” and that “jurists of reason would find it debatabte whether the district court
f*tausedats' dtsr:.reixen m denvmg the Rule 6&(%)) metion“)

-~ f_....—xy..wzn

4), De&?ﬁeg\'l\_e.__\:ﬂp_}_mzrwgbi\&&hh anegl“gd‘).&r ks wod bearanted in every Soae
L AGEAS COURT Lot Yhe, URTED STATES, the. Diskrick couck denied " EQuaL Sustzce UNDERTHE taw” by

[P

" fee within THIRTY (30) DAYS from the date of the docketing of this order.

' &mg;\aﬂmg_giwqo&:
e e e . . B T L N e .- _':;;.a ol 1 S o g .~-"'vi'~l"*:‘ﬂ3'--"~~»

ORDER

1.  Defendant’s Motion for Leave to Appeal In Forma Pauperis (Doc. 399) is

DENIED.

9. Defendant’s Motion for Certificate of Appealability {Docs. 395, 396) is ——
DENIED. To the extent such a certificate would be required, Defendant may not take
an appeal from the Court’s Order unless hie has made a substantial showing ofa denial —

of a constitutional right. Defendant has failed to make this showing.

3. To proceed with this appeal, Defendant must pay the $505.00 appellate filing

ORDERED on this 13th day of February, 2020. | -

s/ L. A. Collier | o
Lacey A. Collier ‘
Semor Umted States )1stmct Judge
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(15) The pexit: DﬂeLe.ﬁx_A)\éE&_hmh‘_a_?M\&i_ﬁé&QMS ned Appecl #aO-10574:F,

(16).0n MaReH 16,3030, rnong Olher totiens the, Britiooer Gled Ius Redtied Mot For A~

'&mEpﬁ@:&mmMM_%aﬂ under e Domoreoked Sackion of “overnren”
m@&@hjg@n,r&gﬂmeim&mm&mﬂmaAME‘IAW&N’E Couarkther

aMwﬁmLMMQ_&AmMM_MQMMM&V

e e

- QVEREEE : DI R TR T :wme L
 Wdens PeBTRovass m&wmx_nmmm%mmamm@m@mmm‘mwm ,
mﬁ)wwmmmmmmagmﬂc@,am\\mmk‘?mmmimmmm .
me::m«am(u.r\me@mmm’*ﬁWmme@mvwm@m%m—
WHWWMGMWMMWMM%Smm@*mmvm
R apetaolint (,g@{_szzﬂmmmmmtbmm‘»nwmugvWWWQAMF-GO@&WFM
| VBT PR THE Exlriny OF TubGient T¢ Ty Oy ESTARLISHED TN Sucion bobed ae 4435, fed ) v Accond oz ,—
&Mmmww@m&\_mmmwmﬁmw)mmwmm —
__g:wmncmncnmxocwsrmmmmmmovmwmmmmCmewx L
,______Mmusm(mamm{ AHDTISLOCATD we (et #1$Tpa S DReS Bt EXTIRELY DESTINGT FACTS AP ENIDNGE.
"+ Fon The TouRme AEabmenT Curo QEFORE. A AYMOLAED & THE: DERECTAGREN s Ta! UIS AREL AN Ak t3(8Ric3ecAl), 4
— AND@AKE\.Mmmnmmmmmmmm@mmww‘%@%mwamm —

‘C.ON gzsg,g&ema\ns_ mé_?si’ﬂé.ﬁe\ou.
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BT -t 200, A, (FPAKEL 1S S0 EMTACRTIENAR] CranumSpIEES TUSEEFYRNG Rute o) Rewcer m‘mmam:é"
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.,mm::s ConFEDENCE Tl THE Jupeeant. QRockss BELausE THE QuLENE (S Mave EFFecTvaly WIDDEN MO SUNESED THE HERTS,

i ENTDENCE AlD FAGUL DEvILRHENT For st QROvES AXE\S TriNoCeNCE  SEE(Doc 336 g Shrne - eRMDElobpaSSinedos L —
3 DS enE 3 LS Aot e e ATENTHET OF CRurtSoL FELED T s aqpeal] SEE, EX3 Ad 1k 3398 HEEON TS CoK'CE L
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B '5_%M-SGC(ERV“&)WBKC\TPESQSRw&MANb(M“Z"nGN@ e e

(1) However r Consisteny woitn 202 O_F_H\_g,L pehtioners ¢ ojh__e\wémgs,___comt_g\fué

\'hoa_ACcoQ»_Nc_Mssm:(_L_ij}:\_biﬂm OF A TRUE FEDR.CINQHOMMOTEN 'Se0 Appeal. _

30 ‘0‘57‘{_906&(’7'/\3 Car ApOASERSROWS

OJJ/1 512020 Open Documenl NO ACTION WILL BE TAKEN A cetificate of appealablhty is not necessary when filing _
a cri fmnal post conviction appeai Nolice of receipt: Renawed Motion for 3 Certlfcate of-Appealability as to Appellant Antonio U.

*. [Entered: 03/18/2020 01:28 ) \_
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(18) Afver a Secies of mokiens and Reseonses hetweenthe. Qackes and Qosk#e. Ciingof

| e Appeacks_Appenii,Hne. Couar On May133030 ok JOIH PM o g, el ofter s haues

£ opetation 0nd UNBEKNOWNST o the. ageilant, (einstoded the ('conN)do felieck W3 otiginal
oD, :

—_ 03/16/2020

R\:wn%gag, 3 3010574 DocKeT AS Cur AND PASTED BELow
Open Document MOTION for cuurcate of appealablhty fled by Appellant Antonxo U Akel Opposmon tc

Moiiop is_.'Unknown [9091470 1] [Entered: 05/19/2020 10: 14 PM]

AL Then,offex o reexe 33 Monates fom béiag ¢ en\gve&mo Abad_qeﬁeiowm_\s&o_@g.

Ll \ozHe oM ot gt Sudope Loiliaen B, Prvw)jﬁML&&%&Mﬁ_@%Lﬁ

05/19/2020

‘ ao-\oqu ‘Doc\sersmMS‘Q;Ba.ow,

Open Document ORDER: Motion for remand to the district court filed.by Appeliant Antonio U. Akel is

— DEMIED. [9038910-2]; Motion for certificaie of appeatatilily filed by Appellant Antonio U. Akel is DENIED. [9091470-2]; Motion 7‘
1o proceed in forma pauperis filed by Appeliant Antonic U. Akel is DENIED as MOOT. [9038855-2]; Motion for appointment of |

T counsel filed by Appellant Antonio U. Akel is DENIED as MOOT. {9038885-2]; Motion for feave to file a'supplemental reply filed
by ’\ppeﬂant Antonio U. Akel is DENIED as MOOT. {9070425-2]; Motion to take judicial notice fited by Appellant Antonio U. Akc
NIED as MOOT. (see attached ordec for complete text)[9065826 -21 WHP [Entered: 05/19/2020 10:46 PM]

.'".'l"' e

.
Ond See
CORRECTED
N THE (™NTED STATES‘COURT Of APPEALS -
FOR THE ELEVENTH CIRCUTT
No 20-10574.) =
T ANTONIO U, AKEL,
akx Toay Akel,
Petittoner-Appefiant,
o
UNITED STATES OF AMERICA.
Respandent-Agpelies,

Appal from the United Stares District Court

for the Norther District of Florida

ORDER:
Appeilant's motion for remand to the district court is DENIED. His rodon fo

of appeatability s DENIED becase be has failed to make s substaatial shawing of the deniat of a.
constinionz! right. Ser 23 USC. § T25HeNZ His motions for leave 0 proceed in farma .o

paperis, sppointmeat of counsel, Seave 10 file a supplcmennl reply, a0d judicial notice e
DENIED AS MOOT.

/s/ Willism H. Pryor Jr.
UN"EDSI'ATESCIRCUIT]UDGE

(39) OL:S_NIL 29,90 ajoﬂt_ﬁd__\;{ﬂ_eAji'\zco\\owxm motions:

Udle :3/2020

Open Docurr‘eur M' )TION for r‘_constderatlon of single judge’s order entered on 05/19/2020 filed by

Apg =ifant Antonio U. Akel. Oppositicn to sotion is Unknown [9128144-1] [Entered: 07/02/2020 03:22 PM]

05/¢9/2020

Open Document ‘MOTION iotion 10 Hlumlnate fled by Appellant Antonio U. Akel. Opposition to'Moticr:

is U:iknown [9128288-1] [Entered: 07/02/2020 $4:05 PM}

Q62312020

Open Document MOTION Motion Raising Structural Error filed by Appellant Antonio U. Akel. Oppositici.

i3 faotion is Unknown [9128305-1j (Enlered: 07/02/2021 4:10 PM]

0ufE5/2020
to Motion is Urknown {9128314-1) [Entered: 07: 212

1 e e e e e e et e e oo o e e e et s ot o rn 2 o e 2o et e o n

Open Document MOTIGHM mcdvn for Liberal Construction filed by Appeliant Antonio U. Akel. Oppositic.
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(AN T pocticulac Yhe. peiitionals “MorEon Eol RECONSTRATEON @xghaty informed Tudee
fhae W.Qeyer of SIX Seeiific paints of fock and exidenc ~ian2guivacally establish
bhot s MAY 194 %%AMLOW_ALMMM\QAM&
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- reasonable jurists would find the district court's assessment of the constitutional claims debatable

 Where a district court has rejected the conStituiional— claims on <* . 555> the i’nefits, the .
~~ “showing requited to satisfy § 2253(c) is straightforward: The petitioner must demonstrate that—.

_-of wrong. The issue becomes somewhat more complicated where, as here, the district court

— e ———

dismisses the petition based on procedural grounds. We hold as follows: When the district
— court denies a habeas petition on procedural grounds without reaching the prisoner's underlying -
. constitutional claim, a COA should issue when the prisoner shows, at least, that jurists of reason

)

‘would find it debatable whether the petition states a valid claim of the denial of a constitutional -

————-—— 1ight and that jurists of reason would find it debatable whether the district court was. correct mits —

» precedural ruling. - . 4 - mE

e - 5 A PR
A ‘4(,.‘_'14_.-.‘__.;#:;‘!4——.: W At e e
Y A B -

Tout also ARS&%&QMEM@MME LOADEN TSG P\ 2102700

e

Cre30M) Statngs.
Where-a-petitioner must make a »substantial’showing™ without the bénefit of amerifs B
determination by an earlier court,65 he must demonstrate that ~ &8 £.5: 7 s7ay jurists of reason %
would find it debatable whether the petilion states a valid claim of the denial of a constitutional e
rfght." Slack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595, 1604, 146 L. Ed. 2d 542 (2000). That -
does not mean that a petitioner must show “that some jurists wouid grant the petition:" Miller-£1, 537
1.8, at 338 123 S Gt at 1040. “[A] clain: con be debatabie ~.o. o 5 Apg. LEAIS iB3jeven

1t though every jurist of reason might agree., afier the . . . case has received full consideration, thal U
_ petitioner will not prevail.1d. . : A e e

(B):r_h&LGQ!&EM{OQQE@&MQ&_QQﬁE,@@E%@LM fon 1S Ok
Constitubienal n noture. ond Paak by ioo,\gng_si&l\{_\'o_ﬁ\_e.ﬁ@m_&_\mlﬁﬂﬁ ACOA CouLd
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(ECE#18Tpa514) Stoting especively |

GROUND-ONE: -~

Petitioner was denied his Sixth Amendment right to effective assistance of counsel pretrial. —

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim)s e =T ST [RUNERERE

. Pefftiorei's counsel(s) was constitutuonally ineffective pretriat dué for (1) counsel's failure to propery  —
argue:for sup‘pfession, i;_e;x;om,sejrstéi[ure.tmiargue'wrnrolling:prgceden(-, cotinsé!’s failure o argue .

 that thetiash pull was flegal. courisels fallure o defonStiate that tie ‘affidavit was falses!




AKEL 'WAS, DENIED HIS CONSTITUTIONAL RIGHT TO EEFECTIVE
 ASSISTANCE OF COUNSEL @HEN RANDALL ETHERIDGE FAILED TO ~_ o

H————— PROPERLY LITIGATE PETITIONER.S FORTH AMENDMENT CLAIM.

BIS~FAILURE TO GITE CONTROLLING PRECEDERT, TNCOMPETENTLY ~
PUTTING FORTH FALSITIES FROM AN ARREST AFFIDAVIT AMD HOT
THE AFFIDAVIT FOR THE SEARCH WARRANT, COUPLED WITH HIS -

FAILURE TO REGTIFY THE MISTAKE AND PRESENT FURTHER
'RYIDENCE BY FILING AN AGREED UPON EBANKS HEARING WERE

W VIOLATIGW OF HIS SIXTH AWEWDMENT RIGHE

i

i

1S 0\ Facially Valid el For ¥ destal of o Const

oy Hhe. Sagsesme. Couck of ¥ UNEIES fates o

Vet DA e T e T R o .';i'.' e T e .9:- o et s )
& petitioner cannot use habeas'earpus as an avenue for rehhg-atmg_'%:’ourﬂ“& Amendrment claims, s

E T

"I provided that the petitioner had a "full and-fair" opportunity to raise the claim in the trial court and on™

" appeal. Stone v. Powell, 428 U.S: 465, 494, 96 S. Ct. 3037, 49 L. Ed. 2d 1067 (1976). However.a . _

" habeas petitioner can arque that the ineffective assistanée of counsel deprived him of a full
‘ and.fair opportunity to litigate Fourth Amendment claims in the trial court. Kimmelmany., . —w—

- Nortion, 477 U.S. 365, 373-83, 106 5. Ct 2574, 91 L. Ed. 24 305 (1986). . - - oo

ond 05 Such Cleorly Sakisties %@&a}ﬁﬁ@m&oﬁ@ﬁwammgumpE‘.‘co&’._Sg;;s ——

“*Reqarding the other dfond;q—f‘ the Slack test, “[wle will only take a 'quick’ look at the federal |

_l-_;"ib_e_a_s_getiﬁon to determine whather [the petitionerd has facially alleged {755 Fed. Apns. 778}
the denial of a constitutionat right.” Gibsor: v. Klinger. 232 F.3¢ 799, 8Q3 (10th Cir. 2000} e

{brackets and internal quotation marks) S

T thé Wake ot BTagk and having found & debatable procedural bar, fie Niffth and SeveRtrCIHTS,
= determined that the: court should “simply take a'quick look' at the fage of the complaint'to

'r determine whether the petitioner has 'facially allege[d] the denial of a constitutional right." Lamb#i
_* v. Stewart, 220 F.3d 1022, 1026 (Sth Cir.2000) quoting Jefferson v. Welborn, 222 F.3d 286, 289 {74

. Cir.2000). Although the Court finds no Sixth Circuit authority directly on point, this "quick Jook” S E

-

>

" approach appears to be the majority approach of the federal circuits. In addition, it is an approach :

- that is we‘ll‘qrqunded{ZOM U.S. Dist. LEXIS 14} in Slack’s literal lanquage as the thing to bé‘g -

" debated among reasonable jurists when a COA issues is not the merits bt meraly “whethertie 1

i&‘é’tfhen states a valid claim (emph_asi_s”e’z\c"ldé@of the denial of a consfillienakdght." SIdck

CF ASy.MARTICALES~DEL GADTALO, 43 e App 35441 03 (ot e 300TY

wmn a tistrict court dismisses a haﬁeas petition or § 2255 motien on procedural grounds {ZO_OT

U:s. App. LEXIS 18and an appeal is sought, the first part of the Slack test fooks to the habeas
petition or § 2255 motlion in order to determine whether a petitioner has stated a valid claim of the .
denial of a constitutional right. But in the context of a request for a COA toappeal the ’

- procedural denial of & Ruie 60(b} motion, there is a question as to whether we {ook to the
underlying habeas petition or § 2255 a:otion when making this inquiry, to the Rule 60(b)
motion itself, or perhaps to some combination of the two. In Spitznas, we appeared to look at

. the-underlying habeas pefition without finnly resolving the issue. See Spitznas, 464 F.3d at 1225
{quoting Slack test verbatim as test applicable when considering whether to issue a COA as to the
denial of a true Rule 60(b) motion but not applying first part of test). Two other circuits that have ‘

considered this question in the habeas context have locked either to the Rule 60(b) moticn
first and, finding no constitutionai claim to support issuing a COA, to the underlying petition
—__ see Reid v. Angelone. 369 F.3d 363, 371 (4th Cir. 2004), or to the underlying petition in light of the

graunds as§er!ed in ute.80(b) motion, see Keflogg v. Strack, 269 F.3d 100, 104 (2d
Cir. 2001) {2067 2.8 oun 3 y4){per curiam). . .

[{¢2)
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N Amg_ﬁu__m:uikst., Petitioner-Appeliant, versus UNITED STATES 6E AMERICA,

Respondent-Appeltee. |
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
2618 U.S. App. LEXIS 15666

No. 17-14707-AA
- . June 8, 2018, Decided

Editoriat Information: Subsequent History
. Reconsideration denied by, Motion denied by United States v. Aket, 2018 U.S. App. LEXIS 23037 (11ith

Cir. Fia., Aug. 17,2018) .
. Editorial Information: Prior History

- {2018 U.S. App. LEX!IS 13Appeal from the United States District Court for the Northem District of

Florida.United States v. Akel, 337 Fed. Appx. 843, 2009 U.S. App. LEXIS 16952 (11th Cir. Fia., July 24,
. 2009) .

Counsel For United States of America, Plaintiff - Appellee: Robert G. Davies,

Alicia Forbes, U.S. Attorney Service - Northern District of Florida, U.S. Attorney's Office,
Pensacola, FL. ) :
Antonio U. Aket, Defendant - Appeliant, Pro se, Estill, SC.

' Judges: Before: TIOFLAT, MARCUS and JORDAN, Circuit Judges.

Opinion

—=  BYTHE COURT:
Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act CACCA”)

e~ . enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to”
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of 3
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akel

- filed a pro se 28 U.S.C. § 2255 motion to vacate sentence, arquing that: (1) he no longer
qualified as an armed career criminal; and (2) his counsei was ineffective.

L.  The district court denied Akel's mation, concluding that he had three prior convictians for burglary of e e e

a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was

. proper. Additionally, as to Akel's claim that his counsel was ineffective{2018 U.S. App- LEXIS

1 SOV 2} in failing to raise 3 Fourth Amendment issue, the court concluded that the majority of Akel’s -
: arguments were procedurslly bafred because they sought to relitigate issues decided on direct

appeal, couched in terms of ineffeciive assistance. The district court denied 2 certificate of

- e e+ s appgalabliity (COA"). Akel then moved 10 alter or amend the judgment, under Fed. R. Civ. P.5G(E), - o mmrm e e eneeeee

that the district coud's decision was contrary lo-Kimiablimen v. Morrison, 477

158 1Rulg 59{e) moticn,

k54 BT X 20305 [1686). The diStHat cEUH &

B A A BAAES Gt I - B

(L}
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- FUNITED STATES OF AMERICA, Plaintiff-Appellee, versus ANTONIO AKEL, Defendant-Appellant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
2020 U.S. App- LEXIS 4146
Na. 17-14707-AA 4 ,
February 10, 2020, Decided

Editorial Information: Prior Fﬁs{ory

7 £020 U.S. Apg. LEXIS 1}Appeat from the United States District Court for the Northem District of
Florida.United States v. Akel, 2019 U.S. App. LEXIS 35330 (11h Cir. Fla.. Nov. 25, 2019)

Counsel - For United States of America, Plaintifl - Appeflee: Robert G. Davies.

Aficia Forbes, U.S. Attomey Service - Northern District of Florida, U.S. Attorney’s Office, *

Pensacola, FL.
Antonis U. Akel, Defendant - Appeliant, 2.k.a.: Tony Akel. Estll,

SC.
Judges: Before: WILSON, EDMONDSON, and HULL, Circuit Judges., -

Opinion

- abifty (COAT) an ks 27 for inelective assitance
entdnfms Appeﬂ:nfs moﬂomsUENIED .

nat or\ly Bz_\;_gs_ JuAge _@i\_o.m W.0yoxs. M A\[ 1Q¥h &oagmo.m_buta\so deox\_\] SoXisfies Cideudd .

D(’e.cgég.n\-. " N _

Retymg ondfie Slgreme churts decssxon inMillesEl, the Elf SRS ‘fqﬁﬁ T -
: ﬁeﬁﬁener satisfies this stan%érd by démonstrating ... that junsts “Sould conclude the ($st8s presented :
i-are adequate to deserve encouragement to proceed further." Hittson v. GDCP Warden, supra ke '

l (g‘otmq Miller-El v. Cockrell, 537 U.S. at 327, 123 S. Ct. at 1034). Where the petitioner has to make x.
i g.substantial showing,” without the benefit of a merits determination by an earlier court, hemust - -~ = ___

demonstrate that "jurists of reason{2017 U.S. Dist. LEXIS 40} would find it debatable whether the 3
petmon states a valid claim of the denial of a constitutional right." Hittson v. GDCP Warden, supra at_

‘ 1270 (quoting Slack v. McDaniel, 529 U.S. 473, 484, 1208 Ct. 1595, 1604, 146 L. Ed. 2d 542

.. (2000)). "[A].claim can be debatdble-even thidugt everyjurist ofireason might agree, after the .. o
ezt cé has reeewed fuil QQﬁSlde fid, that péﬁmner wm n’ot prevaﬁ 1<i -’ - .

ppa SOPRIRNE R pp———,y—

0S wsellas the. \=\ Qor-\'oc Slack, .Supea CE:!
5o obtain a COA when the district courl dénies. or T diemisses 3 § 2255 rmotion on' pmeedufaf'gmﬁﬁa“‘z

1-{like untimeliness), the defendant must show that jurists{2019 U.S.-App. LEXIS 5} of reason could-
debate both the correctness of the procedural ruling and whether the motion stated a valid claim of &

I the denial of a constitutional right. Slack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595, 146 L. £d.t
2d 542 (2000). With respect to the latter requirement, courts do not "delve into the merits of the - },._ﬁ_

1 ciaim" at the certification stage. Fleming v. Evans, 481 F.3d 1248, 1259 (10th Cir. 2007). Instead, -
cotirts “simply take a quick look at the face of the [motion!” to determine whether the movant

- “has facially alleged the denial of a constitutionat right " Paredss v. Athertan, 224.F .3d 1160, -

okets and internal guotatfon ma[gggmﬁegL- b 1 ______,

LE)JI‘LLQQS_\:_OMM_}}\ Cougks oxtention Thak Sudge William BRI 15 00

Hisquelified Tudge 05 he had o ConStrhahonel duiy o Recuse. himself from Hhis Proeediogin
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AN Nowever unpersuoded oy TaUmM o and UnNROUND BY RULE OF L AL, Within o mere

[W4-Aoys of Filing ¥he. Court onTuly 13,3030, deried the motion for ReconSideration ond
held ol other mctions 4n have. bheen ModT. See. Appenl$30-10574 DOCKET AS Cut” AD vmp
Ba.oml B

074312020

07:13/2020

— E or is MOOT [$128305-2], Meiion ior Liberal Censtruction is MOOT [9128314-2] due to this Court's order filed 07/13/2020.
fotan ﬁled by Appellant Antonio U. Akel =5 \leuec. 07i15/2020 08:21 Al\/l]

- Open Docume-.\
— Ak(—;-: is DENIED. [9128144-2]

~ ORDER: Motion for rgcons‘lderation of single judge's order filed by Appellant Antonio“";?.;i
cztached-order for complete text) WHP and RSR [Entered: 07/13/2020 08:17 AM] .
MOTION MCOT: Motion to Hlluminate is MOOT [9128288-2], Motion Raising Structurai ;

see

Open Document

ond Seet

Case: 20-10574  Date Filed: 07/13/2020 Page: 1of 1

IN THE UNTTED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUTT
- No 20-10574-3
UNTTED STATES OF AMERICA,
Plaintiff-Appellee,
. versus
_ ANTONIO U. AKEL,
alea. Tony Akel,
’ Defendant-Appellant.

Appeal from the United States District Court

for the Northera District of Florida

Before: WILLIAM PRYOR and ROSENBAUM, Circuit Judges.

BY THE COURT:
Antonio Akl has filed a motion for reconsideration, pursuant o 11th Cir. R. 22-1(c)

a0d 27-2, of this Court’s May 19, 2020, order denying a certificate of appealability, leave o

proceed in forma pauperis, eppointment of consel, remand o the district cour, judicial notice,

and leave © file supplemental reply in bis appeal from the denial ofhis pro seFed R Civ. P. 59(e)

motion for roconsideration of the district court’s order denying his Fed. R. Civ. P. 60{b) motion

for relief from the district court's underlying judgment deaying his 28 US.C. § 1255 motion o

vacate. Upon review, Akel’s motion for recomsideration is DENIED because he hes offered no

aew evidence or arguments of mexit to warrant relief.

(3 As_a collateral matkes the. pelitioner Filed 0"MOTron For THE ARRUENIVENT OF

$3/16/2020

;msa_ On MARCH16,0090,See

Open Document MOTION for c.rpomtment of counsel fil ﬁled by Appellant Antomo U Akel Opposmon i

Mai:on is Unknown [9038885-1] [Entered: 03/19/2020 01:22 PM]
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the ProsSe Q\ea&‘mc_\'s . _
(3D Av page#\3 of the. ot o0, Yoz, pefihoner has Demaxeared ¥he. ca\\om}ng °

\ -
“THE. FACTUAL DEVELOPMENT Fop LOHECH T HAVE Beerd UniFare)y QREVENTE)
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Lplom 4 |

A Exest LOTTHOUT THE Juey VERPICT SQMT HE E) Ey:naﬂca TS CLEAR;THERE. WERE. NO GdlRolled.
P

.&,\\}s ! T THES CASE. . BuT SEE T ASHE v.Stoenson TS H3% o OMAIEE&\E_STMM__%&\E&%S_

() The. Recordls cegiete L \aw enfetcement Yestimony dhar desnonsitores For Cotrdnn nok thee e,

N0 (onTROLLED &ms Tt His @zMMMx SMheiiise. \§_ A CecKiess disveaord Gortne.

TIRM, S&L_QSL@MLEAL_&_MM TESTICYING AS ( cgr_&pﬁmef.m__ _

_‘2_9‘: Q; At: the t::.me of r.he aff:.daw.t fc‘- the searcn wuxaqt, you -

1

21 pexsonally coul:m t p:ove tha.t ‘Mz, Akel had’ pa:ticipatad irx an_y -

22 d.ru,g transactvi,q_n? Sverything you- (:alkeci about WaE . basad on

4 . 2 e e e

23+ ba f:;‘;;-_ i supposediy told you, 4.::.1'.gh§:?

34 5 -B:é_ yohi ta.lkiﬁg a'hdut' oh ~— both the cﬁcn“:;::;»ll_avd buys?.

25 ‘.'I‘e'a;h. Thab's a.J_!. you ha.d x:ight" B
: o - ___,___ - w_,__‘, i s e e Bada ot e e JRESy S
EY A .Yes, sir'. ) 3 '_ R _: il ) A e

o NSO Cw#vv mas) AL Mc%mu@ﬁ_m_m«& ';__

2}Q. There is nothlng in that v:.deo showing any transactlon

3 |being made there? You can't tell from the video you have

4|supplied to the court, can you?

‘5|a. No, sir. It occurred in the car. We cannot see inside the ____

:S;_*ee_q\\ (L’.L/F p'TfpSD"D - MODen

6 lvehicle. — _ _ [ ——

oueH TESTERNING:

D




* | | - ° McDonough - Cross i _
— : 71 Q. You have no —— you p.e'r.sonally dbh't lfave_~ an’ﬁr _personal M
| 2 | knowledge as to wh'eth‘er :a deal was made .that day," that was - '
;3* basxcally up to your ‘®I, is th'at. (.;.orrect? | :
4 'A. I was not s:.tt:l.ng'lns:.de thé ;:ér,”nc.z,‘ siz;: ) ) - .
@M@L&ﬂmﬂau - TS RYING AS CUTAND PASTED BELSW &
1919Q. 'You dldn‘t see any hand-—to—-hand buys, you didn't see. any
;20 drugs exchanged, did you, fr.om those video tapes, 'dia. you?. T ——
i , . . .
2_21 'A. I didn't see ;ny', no, Sir. - A —_—
‘:'22 Q. No onev else did besides - -
23 |A. I c'an".t - g
- B :724' Q. -—- supposedly the CI, correct? i}
.25 A. The CI yes, sir. |
GO Tunsy of Reason and Competent defense. AF aﬁmpoms_ai\__,l&*ha’r o twe. HoNORASLE
MDistkack Coucr Sudae Taves Mooy 1o US.v ACUNA2s0¢ 6__‘5_A_\sk_i_x;5_&855_6[113) F) ore to Know Hhak Hhe,
a\\eg,eAIrmsm«ms O 155U 0. Case unese. O el eA&u\(sJSee_Au,\NAm cutandpasted.
e A ContibliedBuy. GOl T e —

‘A ‘Gontrollad buy o«.:c:urc when 2 conﬂdnnt,al infomant conaucfs a i'ransacuon supervlsed and -

. monrtored by 1aw. enfomement. Martm v. State, . 906 $o. 2d 358, 360 (Fla 5th DCAZOO“) c'img T ”
McCall v. Stats, 684 So.2d 280, 262 (Fla 4th DCA1996). The achrantaga ¢ &f = soRtrolisd buy igihat ~

faw em‘omement dcns nct need {4 mdependenﬂy eslabhth zhe mformanf's l!ablhty iri the sadrch —_— "
¥'~wan~ant affi davlt because law enforcemenl S present, and' can corroborate the tmmfu(ness ofthe

——Informant’s’ actxons and words. Sge. Martm at 360 cxﬁng Malone v. Stats 651 Sa. 2d 733, 734 (Fla L m

_ShDCAT995). - -

From lhe face of. ihe affi davtt itis nopdent ma‘ Datscuv'a Bermmgham apﬁmached the cnnt’ rfnr‘fm!
" nformant on. the basis dfa controliad buy. Further it is apparent that Detech\ia Beminqham

ted ths a.‘ﬂdam o ux& ‘siats. court -cho as. a co!,’crodgg buy. : et

',.The afﬁdaw* =takas in psr‘ment pait, ihat '1‘ne ci v&as a*dng undef” the dnrecﬂon of the Hardee County

'13

.Dmg Task Forca Addltional! itls apparent to thé Cotirt that the language of the affidavit implies’
that the actisnsal ﬁe u[ were being monitared and supervlsad by the ‘Hardee County’ Drug Forcs,

whan in fact Hiey were ‘not; at least not at all times. me 3 review.of the recordt, the, Court concludas

that ths transaction at lssue was nota’ oommnad buy? becaqse the sale was not supervlsad or
ménitored by law: ‘enforcement ofﬁcsrs ) .

| lpond A REUKLESS DESREGARD For THE TRUTH.

6 e ONLY Lok Law EnFoRCEMENT WAD EETw.—.Eﬂ THE HoMEe AnD The DE _E@M LOAS BASED

A R TR Y SR A S

Lo
|

!
¢

--___—-._.._-_}.!-_._..__. O

(D), T omder 3o lok he. Aefendant Antonzo. AKEL Yotz home 3. OGCETd uiirh Qoo

QUG | \aw enftrczmeny. e}Q\Lu}_\\a Shaled ' e, AR N Kot e b_egfu’h LIOXTaNY, QS Garond

——— SR ;Y




Dasted \:e_\om

:nd m!:cz)'aneou: documenh conm}n}ng Lh wddie

g or9518 Pnud:rhn&, Akel’x nmc and

Akd': Yeln glrlﬁicnd Dsniel]e Rudlmky’x nxme. i
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2 .Q.. Yeah : It has h;s name on. lt and Ris daddy and mérn‘a‘ﬁs

3 ac!d:ess, didn't 1t° : : -'f' o E S

4 ’;i.' :Cotrecl:

- . P

510, 1t suze dmn £ Have Xxxk xxxxxx Lade an it aid ig?

5 a7 et in: che trash pull, no.- -t

ee(gcvamzoqs)

11 _ Q All rlght Now, I belleve Jwe talked about:, earliar talked

12 about nothmg addressed to my cliant at XXXX‘ and t:he Stuff

13 that you found .m this I:rash pull, there wasn t one pzece of

“WT -

o 14 :mai}. addressed to my cl:.ent on thwe, was thg;e? -

- *

1,5_ A, Not addressed to him, no, sir, !

§ga;,C____319LW

—C.THE TESTIMOWY OF THE TNFORMANT i THES CASE. DROVES THAT THE TNFERENCE (rven THAT
r
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Q. But had the investigation indicated that MDMA had come out.

of that house in the past?
A. Yes.

§)

Q. Explain that to the jury.

A. On the two controlled buyslin§olving Mr'. Gatchell, there
was ‘a surveillance officer actuaily videoﬁéping the residence-
before the phone call was actually placed on‘bothvéccasions.

That was to determine!if'the diugs céme out of the>house
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13 month-—and—a half bnfore ycxu do t:he seconti alloqad controllnd

14 buy, correct” _

P

15 |A. & We attomoted to do another one.

-i18°jo. Okay. ,-,Bu‘;_. h:‘- ver wou’d cooperate, ri ght or 4t didn't. go!

1'1 down’ :

i

18 |A: '_?Je}wéré' never able to actually.purchase ‘drugs from him, - |-

- 19 lcork ect_

- 20 ,p;‘ Arter- Ju y lBth, you dlrected your boys several tlmE> to™ {7

'.2_'1:‘: maK." phone calLs and tr), to get- aho}.c} of hm, and :o“ whatovar 4

22 teason Mr }".‘ce1 wouldn L return the phone calls or n'l_{thin

23 blse, r).gbt’

24& That s correct

2‘.5'-;& An” Eﬁnn f be‘xeve, and T‘m Lsing your wo*d;, you said we

‘._.,
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SN § INSROY i o X _And'_ydu"said we had to, quote, jump start the case, rightl ..

3 A;. Correct:

... 5.1A. Correckt.
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o - : i To ol Yad5 % =
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i 24 {controlled substance 23 charged.
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comeme . HARGTSON v, - ; .

BELL SS6 US.180,)83(009)

3
T e e e T e e e e e e . e e e e e e et e
}__v_____k(l)‘:.A!thou h the circuits.are s it on whether a COA i équired to appeal.a:district court's denial of a S
e e molon, Goralez v Crosty, 545 U, 634, 33y 190

____that a COA is needed) _ o B ‘ )
—Fhis bonomable Sueteme. Cou MM~MM3\MM@QYM¢MMQ_ | |
S—E“LG)Jﬁs_QQtlﬂihM\l‘%jnﬁMMQE!L,SSA ustso.m(&:@_\aas_lcmusquh&m\;mg&siwe,s'*‘m‘ i
2 tobesher o (Mcoa? ‘MWMMMQ&E@MMM;&:&

without deciding that a COA s ﬁ"eeded). '

———— e e BT T"-,-,A.;_.___.;_..*M\_-__.-—__.... 'f"*"","'“ 4_‘0-. ..‘, .. . ) - - .. - -ﬁ_. ............. —
__Segﬂig_bggqsuoup.uwmgm MAB&&QQ%SM(D;@M%L\"QM;

''''' — Itis ugclear whiether a certificate of appealability is required to appeal the denial of-a motionto
—__ feopen. See, e.q., McPherron v. Dist. Attorney of Cty. of Chester, 621 F. App'x 704, 707 (3d Cir. ) )
2015) (citing Morris v, Horn, 187 F.3 333, 340-41 (3d Cir. 1999) and Wilson v. Sec'y Pa. Dep't of A

Corr., 782 F,3d 110, 115 {3d-Cir. 2015)) (discussing whisther a cerfificate of appealability is required —
. to appeal the denial of habeas-related Rule 60(b) motions). - ;

F————

‘ o T » e -‘-~~ -7-~—'--~-- e --:--—---- S e ‘———*-———..——-h.?
_._M&T@HEBMA@A_QF_C_@STE&@E@Mxlﬁswglt&ls)ﬁiqﬁ(gt_m- — ]
T ACOA s required io appeal the denial of habeasQreléted Rule 60(b) motions. See Morris v. Hom, -?*"*—‘-~—~~*‘15
- 187 F.3d 333, 340-41 (3d Cir. 1999). But see Wilson v. Sec'y Pa, Dep't of Corr., 782 F.3d 110, 115, B !

. {3d Cir. 2015) (noting that "the vitatity of [this holding in Morris] is undermined somewhat by... : ;

Harbison v. Bell " 556 U.S. 180, 183, 129 8. Ct, 1481, 173 L. Ed. 2d 347 (2009), but not deciding —————
= -whether Harbison has abrogated it). : - o

—and see. Tonesv Aﬂ,zaigzg_@s.ﬁi&@(&tbénmﬁlﬁafé&sL\L :

T e T —————

- - Were Jones appealing the denial or dismissal ofa valid Rule QQ(Q) motion, he may have had no

: need for a COA. See Harbison v. Bell, 556 U.S. 180, 183, 129 S._ Ct. 1481, 173 L. Ed. 29 347 (2009) '
TTETT28 US.C. 81 2253(c)(1)(A) . . . governs final orders that dispose of the merits of 4 habeas corpus ™ B
B ptoceeding-a proceeding challenging the lawfulness of the petitioner's detention.")
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the Mmajority holds that-§ 2

" -the denial of.Ruje 80(b)(3) relief.
. - - = - .
.= discloses no such req

-1 - reliance on the decisions
4
i A

ppellate jurisdiction extends to all final de

- As a textual matter 2253 requires 3 CO

.Proceeding, not af orders. See 28 US.C. § 2253(c)(1) (

U.8. App. LEXIS 135} applies to “the final order" in
-Convictions or

sentences (emphasis added)).
7 Inhabeas cases j

y the petitioner's constitutional ¢
" Therefore, that judgment is the only decision that § 2253(c)(2)
.order that could SeIVe as the basis for the petitioner's “substantiaj showing of the denial of a

s Constitutionaj right[,]" the showing he must make to obtain the ¢
habeas relief, fing) orders denying a Rule 60(b) motion do not adju
- the movant's conviction or sentence. They simply state that the
':.;g.issfféaeitio}uq sel asidé the, finaljudgmentiteptered.

B e

Ss; it is the only final

dist_rict court will not exercise its

gthin Part 1V, infra. 108

: - {2004 4.8, Aop. LEXIS 139} 1 agree with the majority's statement
_ag[_}g, beread in the plural

that the word "the"
. In"certain Circumstances, singular terms can

be constryed in the

l UscC g1 ("Unless the context indicates otherwise[,] words impor

————— 10 severg| Persons, partjes, orthings . .. % g '
f where it jg necessa

plural. See 1
ting the singular include and apply
€ is not one to be applied except
Ty to carry out the evident intent of the statute.” First Nat'l Bank in St. Louis v,
840, 657,44 5. ot 213,215, 68.L. Ed. 486 (1924 (interpreting the predecessor
rule that “worgs importing the singular number may extend and be applied to severa] persons or

- fhff‘.QS"):%To /A

\}i.ﬁﬁ;MEQ!@&LML@GS -3d 1300} Prods_Safet / Commy'n,

630 F.2g 70, 74 (2nd Cir. 1980 (holding that 1 UsS.C.§1 does not apply "except where it is

necessary to Carry outihd .evideni intent of the statute"). AEDPA e\_/.inggs No legisiative intent to
I{__ apply the "CC'SA'Eéin;-éFr';?&‘,{f{cj more than one order, Noy does it evincs: egislative intent to apply the

can sometimeg

TR =

OA_ In contrast to judgments denying [~
judicate a constitutional challenge to | -

. o L4 St e A (AR e mﬁ»‘\
 This point is discussed at len

C e
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e e R TSN teduneienitol & *Sibstantal showing o an amer (3004 6. Shkne, LEXISTNRI &

.does not determine whether the petiiioner has sufféred the denial of a constitutional right. While'- -~ ¥ .-

; A?EDPA clearly limits appeals of the denial of habeas relief, there is nothing in the text of the Act thatf.jn -
~ §i harrows the reach of Rule 60(b) or the independent collateral attacks the- Rule authorizes. Thus, P

' interpreting "the" in the plural would be improper in this context, and § 2253 must apply to one final %
.+ brder: the district courts finat judgment on the habeas petition. '

3 L respectfully decline 1o join in the majority's reliance on the decisions of our sister circuits for the

- proposition that the COA requirement of § 22:53 extends to appeals of the deniat of Rule 60(b) relief: ;
* 44 By and large, the courts, in'reaching these decisions, simply assumed that § 2253 applies in the Rule

EIR
o

qver;most of these cases involve obvious misuses of. the.Rule-andare:thereforé
tancgs involving trye’Rule £0(h) _;rg’tatjéfisj;as’ééﬁﬁﬂeﬁ ear. B afés; 2305

ST ST Y e RAPRTY;

L SR,

‘ :ﬁ?&d 1041, 1052,—&3“(5%?1 Cir. 2000) (considering an appeal from the denial of a Rule 60(b) motion = &

by

based on an ineffective assistance of counsel claim that the petitioner “should have raised . {2004 A '
U.S. App. LEXIC 141} .. in his § 2255 molion"); Morris v. Horn, 187 F.3d 333, 343 (3d Cir. 1999)

A,

—+ Z{(“What [the habeas pelitioner] is altempling o raise as a Rule 60(b) motion is in fact what he should . "~
L ‘,;gﬁave brought as an appeal” from the dislrict court's dismissal of his habeas petition for failure to i

—=+4exhaust state remedies.); Zeitvogel v. Bowersox, 103 F.3d 56, 57 (8th Cir. 1996) (refusing to grant a
’ _‘é’ COA to review the denial of the petitioner's purported Rule 60(b) motion because the motion merely £

:-‘{;.*p_resented a constitutional claim, ineffective assistance of counsel, that the petitioner had previously 'r————

|| gt

z

-a motion for leave to file an SSHP). 24 | suggest that a fair reading of the opinions in these 3
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1 denial of a constitutional right. But in the context of a request for a COA to appeal the

£ TR | e :,—A-‘..:A.-.}__
]

Jand an appeal is sought. he first part of the Slack test looks to the habeas
., petition or § 2255 motion in order to determine whether a petitioner has stated a valid claim of the

;’:;"‘4. RN

1. Procedural denial of a Rule 60(b) mo%as to whether we look to the »
o[ Lnderlying habeas petition or § 2255 motion when making this inquiry, to the Rule 60(h

.| motion itself, or perha s to some combination of the two. In Spitznas, we appeared to look at SR
_ 17 the undertying habezmme See Spitznas, 464 F.3d at 1225 .
~———1 . 4 | {quoting Slack test verbatim as test applicable wh ideri i

i+ 1 denial of a true Rule 60(b) moti

see Reid V. Angelone, 369 F.34 363,

grounds asserled in support of lhe R
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. ‘: Efs i example, InReid v. Angélone, 3

PR Re o
A 2 e -
ir: 2004 the petitioner soughtto-appeal— .

e Ty 2 i
AR e e
EAS Uy st Res rriy

T e oAy it

69 F38:363, 371 (4 ¢

o

TS & i

—

{-Jthe denial of a Rule 60(b) moticn that asserted the district court erred in not allowing her to withdrgyy"

;;~___;;ﬁher habeas application. The court held that —_—
: N i

{¥  -[blecause this claim is procedural in nature, we may not grant a COA unless Reid establishes (a) :

“thal jurists of reason would find it debaiable whether the [Rule 60(b) motion] states a valig claim ., .

( "~ of the denial of a constitutional right” and (b) “that jurists of reason would find it debatable {2007 “ -
i U8, App. LEXIS 10}whether the district court was correct in jts procedural ruling."/d. (quoting

£ ' Slack, 529 U.S. af 484) (second alteration in original). Because the petitioner's Rule60tb) .. .

i ; claim was not constitutional in nature, however, the court had to determine where to fook .- . »
' for the source of the constitutional claim for part one of the standard. If it looked solel 0

: her Rule 60(b) motion a COA could never issue. The court concluded it was appropriate to

i ldok to her underiying habeas petition i icular to those claims in the petition "that the k-
" distri i i .its ruling on the Rule

i m of theENTAIOf B konstitational (2007 g E
a0 g L et f
TR ’*"“““*“““ o '
M. ircuit has provided a noteworthy:atliculatior:of the substanice of Slack's two-part test, *..°
- - as applied in the specific context of Rute 60(b) motions: . :
— [A] COA should issue only if the petitioner shows that (1) jurists {2010 U.S. App. LEXIS 10)of reasgn ———
- would find it debatable whether the district court abused its discretion in denying the Ruie 60(b) e
motion, and (2) jurists of 1ezsison would find it debatable whether the underiyin habeas etition, in D
., light of the grounds alleged to support the 60(b) motion, states a valid claim of the denial of a ’
T constitutional right.Kellogg v. Straci, 269 F.3d 100, 104 (2d Cir. 2001) (per curigm). Spegkmg. —
j : arguably in dictum, we noted favorably the Second Circuit's test, indicating that it dealt with the :
| “question of where in the context of procedural Rule 60(b) ctaims “to look for the source of the :
- constitutional claim for part one of the [Siack] standard " Duiworth, 496 F.3d at 1137, The conclusion _
’ ] " the Second Circuit reached was that "it was appropriate to look to [petitioner's] underlying habeas
———J— petiion." 1. o3 . N —
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161 to Sifinress Was tharouahly siaiicd befors the bl €5t

LA AN
2nd-an Sal,

- the ! ues that Defendant's challenge fo counsel's performance in this respect
- 1 'Js.procedurally barred. Rozier, suprs; Nvhuis, supre. The court agrees thattwo of the three -

- Arguments Defendant imakes i this Titotion ara’p rocedurally barred. Defendant's first argumerit _:
- ‘that counsel should have argued “contrafling precedent,” Is an.aftempl to re-arguis Y ‘

St s st s e ..

& i helssu@ of the
2 epiess ol the nformetion eanteming the controled buys that supported the warran, and aa i

s.procedurally barred. Siiilary, hls argument thal otnsel fAIE4 (6 domoristate that tieamaavie ..
rfalse Is an attempt g te-lijgate the district and.appefiate courts' prior datermination aboutthjs T

Sugouhed 2 anIngifoctive assistan

ete i gn

- e -

. : RO i ,
Cotion of @oount v RETPY STRES 88 Fod ngpugont

ce of counsel claim. _ ..
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7418 procedurally barred from raising this claim because Ho prosented,

13 2Dpeal. Typically, a prisoner is proceddrally barred from relitigating an issue on collateral review thiat -
4 hé alréady raised'in his direct appeal {2017 U.S. App. LEXIS 1 6} Stoufflet v. United States, 757 F.3

f 7[%36, 1242 (11th.Cir. 2014). Where, however, facts essential to a claim are not in the appellate.

‘liss¥ecord, the general rule in favor {688 Fed. Appx. 652} of a procedural bar does not épp!v’an&
“{¥2tHe issue may be raised.on collateral review to permit further factual development. See.. .
- "'3855/5/9}/ v.-United States, 523 US.614,621-22, 118 S. Ct. 1 604, 140 L. Ed. 2d 828 (1998) (citing

ley v. Johnston, 316 U.S. 101, 62 S. Ct. 964, 86 L. Ed. 1302 (1942) (per curiam)). One examiple £ -
ia claim typically requiring further factual development through a § 2255 proceedin ds.a o

im based:ondneffective assistance.of couns

18557 L1690 4551 Bd. 23 714, (2003).
Jidedot 437 cmaes = A i ol il .

el. Massaro v. United States, 538 -9 1 Q§,5@4 b S
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asis claim on el -} When g o
: . he may nét relitigate the claimIn‘collaterat . - 2
gal theory. United States v_ Nvhuis, 211 F.3d 1340, 1343 (i cir o -

) A rejécted dlalm does not meril rehearng ona different, but previously avsilable, fegal.” . ‘guw. . ©
oaaclaimpf .

hadey.”) Howeéver, where 2 gefifioner coliaterall attacks his conviction based

. Gffective assistancs of counsal whiers the petiioner has previously challenged the ¢

e im"ég; fying deficloncy, the néfitioner has not metely renacikagad the.oalm and tite procadigal
" butdoes not aoply. See Perry v- Unlted States, Nos: GV 610-074, CR 606-026, 2011 US. Bist™ 3 L

LEXIS 41538, 2017 WE 1479081, 21 *4 (S.D. Ga. Marchi 31, 2011) CTihe Court of Appeals rejected
e daim onthe merits, while here Itis ralsed on ineffectivensss:grounds, Insffeciive assistance of
< ‘Gaunse! was not anavailable theary on direct reviev/, so . . . the Court refocis ths ’

& govemments -
5 Contention that this claim is barred.”); Wiills v. United States, Nos. CV 608115, CR 6050'25' 2009
-+ U:S. Dist. LEXIS 52554, 2009 Wi 1765771, at*4 (S.D: Ga. June 22, 2009) ("(Tihe Gircuit cour -

: — analyzed [petiioner’s] clalm- fc_:é Jfudlclal error In the applicationof the sentencing guidelipes,
", ~ T {Pefilioner], In contrast, argues alfomey error. . . . Hencs, unilke the movant in-Nyhy

it is. he Is nat, ~
"3 - [agrely repackaging' his claim of Judicia! $mor as g clalm of ineffectiva assistance of couns <el=) .
Alchniindly, Pelioner]s ot merely Fepatkaging his-cidim here, since he halian qnsel. .
. peiforindnce asdnefidetive. o S  SIhce: lenges Mr. Haydag
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(F: RousE v.LEE, 3MF34 638, 701-703 (Uthair 063).

. Given the responsibilities that |mmed|ate appeliate {314 F.3d 702} courts shoulder under the COA
*  framework, however, it seems prudent to follow the approach of our sister circuits and take a "quick
look" at Rouse's constitutional claims to determine{2003 U.S. App. LEXIS 8} if any of these claims
"facially allege the 'denial of a constitutional right'." Jefferson v. Welborn, 222 F.3d 286, 289 (7th Cir.
2000); see also Mateo v:.United States, 310 £.3d 39, 41 (1st Cir. 2002) Valerlo v. Cr'«zwford 306"
T F.3d 742,767 (9th Cir. 2002) (en banc)
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éﬁﬁonercannot use habeas cérmises &an avenue sf‘ex’*»ﬁéhﬁgaﬁng Fourﬁh Pkmendment darms
j'f provided that the pemloner had a “full and fair" oppartunity to Taise the claim in the trial court'and ofi i ¥
._J appeal. Stone v. Powell 428 U.S: 465, 494, 96 S, Ct. 3037, 49 L. Ed. 2d 1067 (1976). However, a -
B2 habeas petltnoner can arque thatthe ineffective assistande of-counsel deprived him of a full
nity.to ditigate Fourth Amendment;cla'lms in the frial court. Klmmeiman V.
_3'35 326183 ms’ L 2874, 91 L. £d. 24 388 :1§86 .
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-~ T ..J:vche'r question for you: '\o you agreae tbct the .case in
—————— 21 ':quﬁstlo 1, two controlled buys in this :néldent is - o .
. — 22 | " dispositive to the whole case, correct? B
3 -'23 _3.: As I recall, yss.
‘ ’ _24 ’ c. And I don't mow if you canm recall, but if
't" T 23 you can recall, Count IV and Coun;‘: vV of thé Indictment
i - _ i were those controlled buys.. ’
] —_ : . . s L ———
N .2 A I don't remember.
: i A 3 ’ Q. You can't recall the counts, but you can ——
1 recsll that —
! "5 ) R C—enerall-y speaking, ves, sir.
T s 7q. Gkzy. &nd I was acquitted of the -- I'm
L i1 stating fexr tha record I was acquitted of those two- :
8 |- coueEsITES  Suys, TESy wara Count I¥ Fnd Count V of thas ]
B ¢ i Indletment. . .. ool T
S FL a2, ﬁ:t’s cor:cct . ‘ e———e —_
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Tals is the-— —

Count 5, that charges =~ this is Count S,

8 lsecond controiled .o\_v where he sold these ¥DMA pills and this ———

‘.9 |oram of cocains to Aaron Gatchell.

Count-4, this is Count 4, these vers t_he 1:1_.15 that .
ue-x: ::lehvexed in the first drug coantrolled Luy to }\a;ou

"25[

3

This is Count

—3 |Gatchell, the bive pills Ehat were introduted. : _

Il . -

You will note as to Counts 4 and 5 that the defendant

is charged not with possession with intent to distribute but

: . . . v 2
actual distribution of 2 controlled substance. Title 21,- i
United States Code Section B41(a) (1} also makes it a federal - . '

N rd : ’ - .
crime or offénse for anyone to distribute a controlled =N

substance.

Now, the defendant can be found guilty on each of

these counts only if it is proven beyond a reasonable dm.;i)t —-

that the defendant knowingly and intenticnaliy distributed the -

controlied substance as charged.

(Coort only) ***Stafi Notes s 10 ANTONIC U AKEL Re 93 Jury Verdict - T

Proposed JOA for Not Guilty Counts 4,5 & 6 referred (mjm) (Entered:
03/2472008)

97 |[JUDGMENT OF ACQUITTAL as 10 ANTONIO U AKEL (1), Counts d4s-5s,65,

Judgment of Acquitial by Jury Verdici. Signed by SENTOR JUEGE L.ACEY A

cou_im on 372572008 (mji) Gintcrce omsauos;
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, ’\ R, M _@N\_EQS been o NaNA i for the. decid) ef o Lm*&uhoﬂjé\\\' Go,:_}\ \ears. See | e Cnndenany.

Mostison 41715365 (3d) , - -
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. (). Contranj Te ¥ne Courls elow, an nefectie, asf\s Sonce of Counge) rfmmelm»\nv Mitisen Caim Y ocised

\ Svekes S38 118506, 504

S e, First B o a&usc_§3355 CANROT BE, ?Qw'wwq%emi See.. “’\C\SSc«a AL

. CMQ %&.uy\ v-Anded Stakes R Fed. Apa. 644 ‘Q.SLGSB(\\x_v,\d\r 261
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As stated by the Suxreme Court in Himmelman v. Nlomson

Because collateral revizw will frequently be the only means through which an accused can
- effectuate the right to counsel, restricting the litigation of some Sixth Amendment-claims to triaf —————
and direct review would seriousiy interfere with an accused's right to effective representation. A

layman will ordinarily Le unable to recognize counsel's errors and evaluate counsel's —
professional performance; consequently a criminal defendant will rarely know that he has not )

been repr esented uomretenfly until atter trlal or appeal, usually when he consults another lawyer =7

, about his case. D UL T S LD 477 U.S. 365, 378, 106 S. Ct. 2574, 91 L. Ed. 2d 305
T {1986) (i nfernal ,ngtcr* aﬂmtﬁd) . .
e Ske(&.?mmvgb—\‘\\) U ' N S

KEE a5 DRIEED Uit CONSTIRRE AL RE@H;‘E 10 SEFECTIVE
omm e o SETSTANCE OF GOUNSEL GHEN RANDALL ETHERIDGE FAILED TO %=~ ===
. BROPERLY  LITIGATE PETITIONERLS FORTH AMENDMENT CLAIM. |
i o T SSFATEURE TO  GITE CONTROLLING PREGEDERT, INCOMBETENTLY -~~~ — —— -~
PUTTING FORTH FALSITIES FRON AN ARREST AFFIDAVIT AND HOF®
s s e G AFFIDAVIT FOR THE SEARCH WARRANT, COUPLED WITH HIS - == ===
FAILURE TO RECTIFY THE MISTAXE AWD PRESENT FURTHER

i ELI&G AN AGREED UPoN ‘E‘RAI{KS HJ&RIHG WERE
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428 L Gount-4, this s Count 4, these were the gills that i
: — R ] h e

T 1 luere delivered in the first drug controlled buy to }tan?n ——';

52 |Gatchell, the biue pills that weve intraduted. This is Count
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0372412008 8 96 |(Court only} **=St2ff Notes a5 10 ANTONIO U AKEL Re 93 Jury Verdiet »

Progosed JOA for Not Guilty Counts 4,5 & 6 referred (mjm) (Enlcmd

0372412005}

97 | JUDGMENT OF ACQUITTAL as to ANTONIO U AKEL {13, Counté 4555, 6:, :
. Judomen: of Acquitiat by Jury Verdict. Signed by SENIORJUCGELACEY A
COLLIER on I5/2008: (qi ) c&;m 02252008

- CONCLUSION
Dol Respech Ve peditioner Avonzo AkeL is o Urited Stales Cifizen Whom Ms beeaﬁuegfﬁss_ed_&ai____

o
[~

03/2572008

UV OIO

o __hema\\ear&\ o0 WASEAS REVIEW and thus undio o hald Yhe. Govt occountoble fothe éd&@gﬁ;&aﬁh&iﬁbﬁg&ﬂ
ncarcaxokion, Plecse Honoralie Jushces odiow e o be heard forhe \(\,)3 \c\'\%ns\,e,a 0 Se’ﬁSv'\ for Byeas.

e - 'The petition for a writ of certiorari should be granted.

Respectfully submitted,
-~ >

R Anitontzo A Akel

Date: OGORER. B¥n2030 L T
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