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On August 1,1995, Edward W ilkins died a fter he was shot severa l times while 

riding in a car. On August 23, Pops Le Grone was severe ly beaten in the parking lot 

of a liquor store in Long Beach, C a lifornia . Soon a fter, Oscar Thomas was a lso 

assaulted near the same parking lot. Thomas survived, but Le Grone la ter died from

This disposition is not appropria te for publica tion and is not precedent 
except as provided by N inth C ircuit Rule 36-3.

The Honorable Edward R . Korman, United S ta tes D istrict Judge for 
the E astern D istrict of New York, sitting by designa tion.
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his injuries.

Pe titioner Juan Va lenzue la was ultimate ly charged with various offenses 

arising out of these crimes. A t pe titioner’s tria l, the district a ttorney ca lled two eye �

witnesses, one to each murder. Ange la Liner testified tha t on August 1, 1995 she 

saw pe titioner firing a gun a t three A frican American men in a C adillac. She had 

been drinking and had taken se izure medication tha t night. Liner did not come 

forward to authorities until her son was arrested in connection with the same crime . 

Liner testified tha t she rema ined a t the scene while police were investigating the 

shooting, but she was not interviewed by officers and no other witnesses testified to 

her presence during tha t period. She testified tha t she had bought two beers, one a t 

approxima te ly 8 P .M. and one just be fore the liquor store closed, but a liquor store 

employee testified tha t Liner only purchased one beer a t 8 P .M. and did not re turn.

Kevin Moran testified tha t on August 23, 1995 pe titioner and a group of 

H ispanic men approached him and Le Grone and bea t them both with fists and a 

baseba ll ba t. Moran had a prior fe lony conviction and then-pending burglary 

charges for which he was offered a very favorable disposition. Neverthe less, Moran 

made prior consistent sta tements to officers a t the scene shortly a fter the bea ting, 

undermining this potentia l ground for impeachment, and the prosecutor expressly 

re lied on those sta tements in his summation.

Long Beach Police Department (“LBPD”) O fficer Julio A lcaraz was not an
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eyewitness to e ither murder. A lcaraz testified tha t on August 1, he saw pe titioner

“hanging out” a t a known gang spot near the liquor store approxima te ly 35 minutes 

be fore W ilkins was killed. A lcaraz a lso testified tha t three weeks la ter, on August 

23, approxima te ly 30 minutes be fore Le Grone was assaulted, he saw pe titioner 

wa lking in the direction of the scene of Le Grone’s bea ting with Tapia , who was 

carrying a “wooden stick” of some kind. Shortly a fter A lcaraz saw pe titioner, he 

responded to a ca ll about Thomas be ing assaulted near the same place where 

Le Grone had been bea ten. Paramedics had a lready removed Le Grone from the 

scene by the time A lcaraz arrived to find pe titioner and Tapia fighting Thomas. Both 

were arrested there by A lcaraz and another officer.

Pe titioner, who was convicted of the two murders and the assault, sought 

habeas re lie f in the C a lifornia sta te courts, contending tha t the prosecution had 

improperly withhe ld informa tion about A lcaraz’s crimina l conduct tha t could have 

been used to impeach A lcaraz a t tria l. Specifica lly, in 2000, some two and a ha lf 

years a fter pe titioner was convicted, pe titioner learned tha t a t the end of March 1997, 

a Deputy Chief of the LBPD contacted the F BI a fter rece iving “credible evidence 

implicating [O fficer A lcaraz]” in drug tra fficking. A lcaraz was eventua lly indicted, 

but not until F ebruary 2000 for crimes committed be tween 1999 and 2000. And 

there was no evidence tha t he committed any offenses prior to 1998.

The C a lifornia Court of  Appea l he ld tha t pe titioner fa iled to make the requisite
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showing of pre judice under Brady v. Maryland , 373 U .S . 83 (1963) and denied the 

pe tition. Pe titioner applied for re lie f pursuant to 28 U .S . C . § 2254. The district court 

he ld tha t it was not objective ly unreasonable for the C a lifornia Court of Appea l to 

find tha t pe titioner was not pre judiced. On this appea l, pe titioner concedes tha t we 

owe the C a lifornia Court of Appea l’s decision de ference , Amado v. Gonza lez , 758 

F .3d 1119, 1131 (9th C ir. 2014), unless he can show tha t it was “objective ly 

unreasonable ,” W iggins v. Smith, 539 U .S . 510, 521 (2003). We hold tha t it was not.

For pre judice to have ensued under Brady , the withhe ld evidence must be 

ma teria l to the de fendant’s guilt or punishment. Wearry v. C a in , 136 S . C t. 1002, 

1006 (2016); Smith v. C a in , 565 U .S . 73, 75 (2012). Evidence is ma teria l if there is 

a “reasonable probability” tha t the result of  the proceeding would have been different 

had the evidence been disclosed. Kyles v. Whitley , 514 U .S . 419, 433 (1995) 

(quoting United S tates v. Bagley , 473 U .S . 667, 682 (1985)).

A lcaraz was not an eyewitness to e ither murder. W ith respect to W ilkins, the 

only support A lcaraz’s testimony offered Liner’s account was to place pe titioner 

near the crime scene—a t a place he was known to spend time—approximate ly 35 

minutes be fore the shooting.1 The same is true with respect to La Grone . Moran 

provided the eyewitness account of Le Grone’s murder. A lcaraz testified tha t on

1 The prosecutor’s closing argument never mentioned A lcaraz’s testimony in 
connection with W ilkins’s murder.
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August 23 he saw pe titioner and Tapia wa lking towards the liquor store about 30 

minutes be fore Le Grone was bea ten in the parking lot and tha t Tapia was carrying a 

stick of some kind. The same day, A lcaraz reported tha t account to LBPD O fficer 

Chris Rose , and Rose’s written report of the conversa tion, which he authentica ted, 

was read into the record. Even se tting aside tha t corrobora tion, we are not convinced 

tha t the prosecutor placed such emphasis on A lcaraz’s testimony tha t the possibility 

of impeachment gave rise to pre judice . To the extent the prosecutor portrayed 

A lcaraz’s testimony as “important,” it is not clear tha t he was re ferring to the 

Le Grone murder as opposed, in some incoherent way, to the assault on Thomas.

Neverthe less, whatever words the prosecutor used, the issue turns on whether 

the a lleged impeachment evidence was sufficient to crea te a reasonable probability 

of a different result. We hold tha t it was not, for two separa te reasons. F irst, the fact 

tha t A lcaraz saw pe titioner shortly be fore the assault on Le Grone (and his 

observa tion tha t Tapia was carrying some sort of stick) was corrobora ted by a 

recorded sta tement tha t A lcaraz made the same day, two and a ha lf years be fore tria l 

and the contemporaneous sta tements of Moran, enhances the credibility of A lcaraz’s 

testimony. Second, and more significantly, the evidence tha t A lcaraz was involved 

in, though not ye t convicted of, an unre la ted offense was a t best weakly proba tive of 

his credibility.

indeed, the F edera l Rules of Evidence would not permit such a use of such

5
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uncharged conduct because it is not “proba tive of the character for truthfulness or 

untruthfulness of the witness.” F ed. R . Evid. 608(b)(1); United S tates v. Collins , 90 

F .3d 1420, 1429 (9th C ir. 1996); cf. United S tates v. Gross , 603 F .2d 757, 758 (9th 

C ir. 1979) (“[P]rior convictions for narcotics offenses are not technica lly within the 

concept of [cjrimen fa lsi, and . .. were inadmissible unless the Government bore its 

burden of proving tha t the proba tive va lue of the prior convictions for impeachment 

purposes exceeded the pre judicia l e ffect of the ir admission.”) (emphasis added). 

While C a lifornia grants tria l courts the discre tion to a llow the use of any uncharged 

conduct involving mora l turpitude for impeachment, including drug tra fficking, 

People v. Harris , 118 P .3d 545, 565 (C a l. 2005), the C a lifornia Supreme Court has 

recognized tha t one of a number of considera tions tha t a judge should take into 

account is tha t uncharged conduct is “genera lly [] less proba tive of immora l 

character or dishonesty” than a past conviction. People v. C lark , 261 P .3d 243, 307 

(C a l. 2011). Moreover, “the la titude [the C a lifornia Evidence Code] a llows for 

exclusion of impeachment evidence ... is broad” and “a reviewing court ordinarily 

will uphold the tria l court’s exercise of discre tion.” Id. A lcaraz’s conduct was not 

only uncharged, it was a lso colla tera l. Thus, even if this informa tion had been 

disclosed, it is a t best uncerta in tha t the tria l judge would have a llowed its use for 

impeachment. If it could not have been so used, it could not have a ffected the 

verdict. See Kyles , 514 U .S . a t 435 (expla ining tha t a Brady viola tion requires, a

6
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“showing tha t the favorable evidence could reasonably be taken to put the whole 

case in such a different light as to undermine confidence in the verdict”).

In sum, it was objective ly reasonable for the Court of Appea l to conclude tha t 

the ava ilability of evidence to impeach A lcaraz would not have given rise to a 

reasonable probability of a different result.

A F F IRM E D .
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JUAN VALE NZU ELA , No. C V 10-2428-DS F (D FM)

Pe titioner, JUD GME NT

v.

L SMALL, Warden,

Respondent.

Pursuant to the Court’s Order Accepting the F ina l Report and 

Recommenda tion of United S tates Magistra te Judge ,

IT IS ADJUD G E D tha t the Pe tition is denied and this action is 

dismissed with pre judice .

DAT E D: June 14,2019 -V .
/1 j ( J A O 1 ^

V (XV Q f ^
— �  ' � � � - - '

Honorable Da le S . F ischer 
UNIT E D STAT E S DISTRIC T JUD G E
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C E NTRAL DISTRIC T O F C ALIF O RNIA

W E ST E RN DIVISIO N

JUAN VALE NZU ELA , No. C V 10-2428-DS F (D FM)

Pe titioner,

v.

L SMALL, Warden,

Respondent.

Order Accepting Report and 
Recommenda tion of United S ta tes 
Magistra te Judge

Under 28 U .S . C . § 636, the Court has reviewed the Pe tition, the other 

records on file here in, and the F ina l Report and Recommenda tion of the 

United S tates Magistra te Judge . Further, the Court has engaged in a de novo 

review of those portions of the F ina l Report and Recommenda tion to which 

objections have been made . The Court accepts the report, findings, and 

recommenda tions of the Magistra te Judge .

IT IS TH E R E F O R E O RD E R E D tha t Judgment be entered denying the 

Pe tition on the merits and dismissing this action with pre judice .

DAT E D: June 14,2019 -K ,/ I / I / A I u 1

----------------------------------------------- ----------------------------------------------------------------------------------- ;------------------------------------------------------------------------------------------------------------------------------------------------

Honorable Da le S . F ischer
UNIT E D STAT E S DISTRIC T JUD G E
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UNIT E D STAT E S DISTRIC T C O URT 

C E NTRAL DISTRIC T O F C ALIF O RNIA

W E ST E RN DIVISIO N

JUAN VALE NZU ELA ,

Pe titioner,

v.

L SMALL, Warden,

Respondent.

No. C V 10-2428-DS F (D FM)

F ina l Report and
Recommenda tion of United S ta tes 
Magistra te Judge

This F ina l Report and Recommenda tion is submitted to the Honorable 

Da le S . F ischer, United S ta tes D istrict Judge , under 28 U .S . C . § 636 and 

G enera l Order 05-07 of the United S ta tes D istrict Court for the C entra l D istrict 

of C a lifornia .1

1 The Court issued its origina l Report and Recommenda tion on January 

9, 2019. See Dkt. 103. Pe titioner filed objections. See Dkt. 106. The Court now 

issues this F ina l Report and Recommenda tion to clarify some of the origina l 

report’s conclusions. Because these changes do not a ffect the Court’s 

substantive ana lysis, the parties have not been given an opportunity to file 

additiona l objections.
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I. BA C K G R O UND

In 1997, a fter two mistria ls, a jury found Pe titioner Juan Va lenzue la 

guilty of first-degree murder, second-degree murder, and assault with a deadly 

weapon or by means like ly to cause grea t bodily injury. See C lerk’s Transcript 

(“C T”) 52, 73, 117-20.2 The jury a lso found true a multiple-murder specia l 

circumstance , a long with firearm and deadly weapon use enhancements. See 

C T 118-20. On October 15, 1997, the tria l court sentenced Pe titioner to sta te 

prison for a term of life without the possibility of parole , plus 17 years. See C T 

126-30.

Pe titioner appea led. See Lodged Document (“LD”) 1. On December 23, 

1998, the C a lifornia Court of Appea l a ffirmed the judgment in a reasoned 

opinion. See LD 4 a t 38-52. Pe titioner did not file a pe tition for review in the 

C a lifornia Supreme Court. See Dkt. 1 (“Pe tition”) a t 3. On November 27,

2007, Pe titioner’s re ta ined counse l filed a habeas pe tition in the Los Ange les 

County Superior Court.3 See LD 11. On December 3, 2007, while counse l’s 

Superior Court pe tition was pending, Pe titioner constructive ly filed a pro se 

habeas pe tition in tha t same court. See LD 13.

On January 14, 2008, the Superior Court denied the first pe tition 

because (1) it was vague and conclusory, citing People v. Karis , 46 C a l. 3d 612, 

656 (1988) and People v. Duva ll, 9 C a l. 4th 464, 474 (1995); (2) it fa iled to 

sta te a prima facie case for re lie f, citing In re Crow , 4 C a l. 3d 613, 624 (1971)

2 A ll cita tions to e lectronica lly-filed documents, except for the C lerk’s 

and Reporter’s Transcripts, are to the CM/E C F pagina tion.

3 The Court applies the earlier constructive filing da te warranted by the 

prison “ma ilbox rule” to pro se filings, but not to filings by counse l. See 

Houston v. Lack . 487 U .S . 266, 275-76 (1988).
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and Duva ll, 9 C a l. 4th a t 474; and (3) the cla imed error could have been, but 

was not ra ised on appea l, citing In re Dean , 12 C a l. App. 3d 264, 267 (1970). 

See LD 12. On July 30, 2008, the Superior Court denied the second pe tition 

because Pe titioner fa iled to show a prima facie case for re lief, citing In re 

Smith , 2 C a l. 3d 508, 510 (1970), Crow , 4 C a l. 3d a t 624, and Duva ll, 9 C a l. 

4th a t 474. See LD 14.

On November 6, 2008, Pe titioner constructive ly filed a pro se habeas 

pe tition in the C a lifornia Court of Appea l. See LD 8. On December 19, 2008, 

tha t court denied the pe tition because (1) it was “procedura lly de faulted . . . 

due to [Pe titioner’s] inadequa te ly expla ined de lay in seeking re lie f,” citing In re 

C lark . 5 C a l. 4th 750, 771, 775, 783 (1993) and McC leskev v. Zant. 499 U .S . 

467, 498 (1991); (2) it lacked merit; and (3) Pe titioner’s confronta tion rights 

cla im “could have been, but was not, ra ised on appea l,” citing In re Harris , 5 

C a l. 4th 813, 826 (1993), C lark , 5 C a l. 4th a t 765, and In re Wa ltreus , 62 C a l. 

2d 218, 225 (1965). See LD 4 a t 32-33.

On January 5, 2009, Pe titioner constructive ly filed a pro se habeas 

pe tition in the C a lifornia Supreme Court. See LD 9. On July 8, 2009, tha t 

court summarily denied the pe tition. See LD 4 a t 31. On September 20, 2009, 

Pe titioner constructive ly filed another pro se habeas pe tition in the C a lifornia 

Supreme Court. See LD 10. On March 10, 2010, tha t court denied the pe tition, 

citing C lark , 5 C a l. 4th 750; In re Robbins , 18 C a l. 4th 770, 780 (1998); In re 

Miller. 17 C a l. 2d 734 (1941); and Wa ltreus . 62 C a l. 2d 218. See LD 4 a t 30.

On March 28, 2010, Pe titioner constructive ly filed in this Court a 

Pe tition for Writ of Habeas Corpus by a Person in S ta te Custody (“Pe tition”). 

See Dkt. 1. On June 15, 2010, the Court dismissed the Pe tition as time-barred, 

re jecting Pe titioner’s argument tha t he was entitled to equitable tolling due to 

the abandonment of his case by his postconviction a ttorney. See Dkts. 15, 17.
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On November 1, 2013, the N inth C ircuit vaca ted the dismissa l of the 

Pe tition and remanded for an evidentiary hearing on the issue of equitable 

tolling. See Dkt. 31; Va lenzue la v. McEwen , 544 F . App’x 701, 702 (9th C ir. 

2013). On remand, and a fter further litiga tion concerning time liness, this Court 

dismissed the Pe tition aga in as time-barred, finding tha t while Pe titioner was 

entitled to an extended period of equitable tolling, the limita tion period 

none the less expired in 2009 be fore the Pe tition was filed. See Dkts. 77-79.

On June 5, 2017, the N inth C ircuit issued a memorandum disposition 

disagree ing with this Court’s ana lysis and finding tha t the Pe tition was time ly 

based on equitable tolling. See Dkt. 87; Va lenzue la v. Sma ll, 692 F . App’x 409, 

409-10 (9th C ir. 2017). The N inth C ircuit vaca ted the dismissa l of the Pe tition 

and remanded the ma tter, which is now fully brie fed. See Dkts. 94 (Answer),

99 (Reply).

n. STAT EME NT O F F A C TS

The underlying facts are taken from the C a lifornia Court of Appea l’s 

unpublished opinion on direct review.4 Unless rebutted by clear and 

convincing evidence , these facts are presumed correct. See 28 U .S . C .

§ 2254(e)(1); Crittenden v. Chappe ll, 804 F .3d 998, 1011 (9th C ir. 2015). 

Because Pe titioner has ra ised a cla im of insufficient evidence , the Court has 

independently reviewed the record. See Jones v. Wood , 114 F .3d 1002, 1008 

(9th C ir. 1997).

1. Murder of Edward W ilkins

On August 1, 1995, a t about midnight, Mister Thomas,

Edward W ilkins, and Rodney Hayes were sitting in a C adillac 

near Benny’s Liquor a t the intersection of Anahe im and Cherry

4 In a ll quoted sections of the sta te court records, “Va lenzue la” has been 

replaced with “Pe titioner.”
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S tree ts in Long Beach. Someone fired a gun a t the car, sha ttering 

the windows. A man approached the car from behind and fired 

about five shots into the car. W ilkins and Hayes were hit. Hayes 

managed to drive away. W ilkins died from his gunshot wound.

Ange la Liner testified tha t she had been standing next to 

Benny’s Liquor be fore the shooting, ta lking with friends. 

Pe titioner, whom Liner knew, wa lked by. Liner heard arguing, 

then gunshots from the direction of Benny’s Liquor. She turned 

and saw Petitioner firing a gun a t three A frican-American men in 

a C adillac. The C adillac pulled away and Petitioner ran away.

2. Murder of Norman La Grone

A t about 1:30 a .m. on August 23, 1995, Kevin Moran and 

Norman La Grone were ta lking outside a liquor store a t the 

intersection of Anahe im and S t. Louis S tree ts in Long Beach. 

Pe titioner, Tapia and six to seven other H ispanic men approached 

Moran and La Grone . Tapia was carrying a baseba ll ba t. Pe titioner 

sa id “I don’t like you, motherfucker” to La Grone . Pe titioner 

slapped, then punched, La Grone . Tapia hit Moran with the ba t, 

knocking him to the ground. Pe titioner took the ba t from Tapia 

and hit La Grone with it. La Grone fe ll to the ground, and 

Pe titioner continued to hit him with the ba t, and kick him. Tapia 

kicked La Grone in the face . Moran ran for he lp.

Long Beach Police O fficers David Hendricks and Brian Be ll 

arrived a t the scene a t about 1:45 a .m. La Grone was lying 

unconscious on the ground. There was blood and vomit on his 

face . H is head was swollen to the size of a baske tba ll. La Grone 

was taken to S t. Mary’s Hospita l, where he died on September 25, 

1995. Dr. Eugene C arpenter, a medica l examiner for the coroner’s

5
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office , performed an autopsy and testified tha t blunt force trauma 

to the head, resulting in a bra in fungus, was one of the causes of 

dea th.

3. Assault on Oscar Thomas

On August 23, a t about 1:30 or 2 a .m., Oscar Thomas le ft 

Benny’s Liquor. As he was wa lking down the street, Pe titioner,

Tapia and three other H ispanic men stepped in front of him.

Petitioner asked Thomas: “Are you a gangbanger, nigger?”

Thomas replied tha t he was not. Pe titioner hit Thomas in the head 

twice with his fist. Thomas took out a pocke t knife to de fend 

himse lf. Tapia got a bicycle frame from around the corner and 

he ld it up in the a ir and moved it up and down over Thomas. A t 

tha t point, a police car drove by. The police car stopped. Tapia 

dropped the bicycle and started running. Long Beach Police 

O fficer Julio A lcaraz chased Tapia and caught him. Pe titioner did 

not run.

4. Race war

Tapia and Petitioner were members of the E astside Longos, 

an H ispanic gang. Long Beach De tective Abe l Mora les testified 

tha t the E astside Longos were engaged in a race war, and a ttacked 

A frican-Americans found in E astside Longos territory.

LD 4 a t 40-41 (footnotes omitted).

ID , P E TITIO N E R'S C O NT E NTIO NS 

The Pe tition presents the following cla ims for re lie f (see Pe tition a t 5-9):

1. Pe titioner’s rights were viola ted because the appe lla te record was 

inadequa te (“Ground One”).

2. Pe titioner was denied his right to due process when he was 

excluded from an in camera hearing (“Ground Two”).

6
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3. Pe titioner was denied his right to due process when the prosecutor 

suppressed ma teria l exculpa tory evidence (“Ground Three”).

4. Pe titioner was denied his right to the e ffective assistance of tria l 

counse l (“Ground Four”).5

5. Pe titioner was denied his right to confront a key prosecution 

witness because the S ta te was not diligent in securing the witness’s a ttendance 

a t tria l (“Ground F ive”).

6. There was insufficient evidence tha t Pe titioner proxima te ly caused 

Norman La Grone ’s dea th (“Ground S ix”).

7. Pe titioner was denied his right to due process based on the 

cumula tive errors a t his tria l (“Ground Seven”).

Pe titioner has withdrawn Grounds One and Two as moot because they 

perta in to his second tria l, which was declared a mistria l.6 See Reply a t 4-5.

IV . STANDARD O F R E VIE W

Under the Antiterrorism and E ffective Dea th Pena lty Act of 1996 

(“A E DPA”), a pe titioner may obta in re lie f on federa l habeas cla ims tha t have 

been “adjudica ted on the merits in sta te court proceedings” only if the sta te 

court’s adjudica tion resulted in a decision: (1) “contrary to, or involve fing] an 

unreasonable applica tion of, clearly established F edera l law, as de termined by 

the Supreme Court of the United S ta tes;” or (2) “based on an unreasonable

5 The Court construes Ground Four to encompass Pe titioner’s cla im tha t 

tria l counse l was ineffective for fa iling to investiga te Ange la Liner’s son. See 

MPA a t 59-60.

6 Pe titioner’s first tria l was declared a mistria l during jury se lection due 

to juror misconduct. See C T 52. The second tria l a lso ended in mistria l a fter 

the prosecutor impermissibly commented on Pe titioner’s silence . See C T 73.

7
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de termination of the facts in light of the evidence presented in the S ta te court 

proceeding.” 28 U .S . C . § 2254(d).

Under the “contrary to” clause , a federa l habeas court may grant the writ 

if the sta te court “arrives a t a conclusion opposite to tha t reached by [the U .S . 

Supreme] Court on a question of law or if the sta te court decides a case 

differently than [the U .S . Supreme] Court has on a se t of ma teria lly 

indistinguishable facts.” W illiams v. Taylor, 529 U .S . 362, 412-13 (2000). 

Under the “unreasonable applica tion” clause , a federa l habeas court may grant 

the writ if the sta te court “identifies the correct governing lega l principle from 

[the U .S . Supreme] Court’s decisions but unreasonably applies tha t principle to 

the facts of the prisoner’s case .” Id. a t 413.

The U .S . Supreme Court has vigorously and repea tedly a ffirmed that 

under § 2254, there is a he ightened leve l of de ference a federa l habeas court 

must give to sta te court decisions. See Dunn v, Madison , 138 S . C t. 9, 12 

(2017) (per curiam). In a ll, A E DPA“imposes a highly de ferentia l standard for 

eva lua ting sta te-court rulings and demands tha t sta te-court decisions be given 

the benefit of the doubt.” Hardy v. Cross , 565 U .S . 65, 66 (2011) (per curiam) 

(cita tion omitted). “If this standard is difficult to mee t, tha t is because it was 

meant to be .” Harrington v. R ichter, 562 U .S . 86, 102 (2011).

V* PR O C E DURAL D E F AULT

A federa l habeas court will not review a cla im on its merits if the 

decision of the sta te court rests on a sta te law ground tha t is “independent of 

the federa l question and adequa te to support the judgment.” Wa lker v. Martin , 

562 U .S . 307, 315 (2011) (cita tion omitted). The sta te-law ground may be 

e ither a substantive rule tha t resolves the case or a procedura l barrier to 

adjudica tion of pe titioner’s cla im on the merits. See iff For a cla im to be 

procedura lly de faulted, the opinion of the last sta te court rendering a judgment 

in the case must “clearly and expressly[] sta te f] tha t its judgment rests on a

8
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sta te procedura l bar.” Harris v. Reed , 489 U .S . 255, 263 (1989) (cita tion 

omitted). A pe titioner may overcome a procedura l bar only by making a 

showing of both cause for the de fault and pre judice resulting from it, or a 

showing of a fundamenta l miscarriage of  justice . See kf a t 262.

Here , Respondent argues tha t Grounds One through Four and Ground 

Seven are procedura lly barred.7 See Answer a t 6-9. The last reasoned decision 

on these cla ims—the C a lifornia Court of Appea l’s decision on colla tera l 

review—imposed a time liness bar under C a lifornia law: “Pe titioner is 

procedura lly de faulted from cha llenging the va lidity of his 1997 conviction due 

to his inadequa te ly expla ined de lay in seeking re lie f.” LD 4 a t 32 (citing C lark , 

5 C a l. 4th a t 771, 775, 783 and McC leskev , 499 U .S . a t 498). C a lifornia ’s 

time liness bar is an adequa te and independent procedura l rule tha t bars federa l 

habeas review. See Wa lker, 562 U .S . a t 317-21.

Pe titioner contends he has cause to overcome the sta te court’s time liness 

bar based on his postconviction counse l’s abandonment. See Reply a t 1-4. 

C ause exists where “some thing externa l to the pe titioner, something that 

cannot fa irly be a ttributed to him impeded his e fforts to comply with the 

S ta te ’s procedura l rule .” Maples v. Thomas , 565 U .S . 266, 280 (2012) 

(a ltera tions and cita tion omitted).

The genera l rule of Coleman v. Thompson , 501 U .S . 722 (1991) is tha t 

“a ttorney error committed in the course of sta te postconviction proceedings— 

for which the Constitution does not guarantee the right to counse l—cannot 

supply cause to excuse a procedura l de fault tha t occurs in those proceedings.” 

Davila v. Davis , 137 S . C t. 2058, 2065 (citing Coleman , 501 U .S . a t 755)

7 The Court eva lua tes Respondent’s argument tha t Ground F ive is 

procedura lly barred within the context of tha t cla im.
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(2017) (interna l cita tions omitted).8 The U .S . Supreme Court has recognized a 

narrow exception whereby cause can be shown when postconviction counse l 

was not mere ly negligent but “abandoned” the representation without notice to 

the pe titioner, resulting in the loss of his sta te remedies. See Maples , 565 U .S . 

a t 281-83. In tha t circumstance , the principa l-agent re la tionship is severed and 

the a ttorney’s conduct “‘cannot fa irly be a ttributed to [the client].’” IcL a t 281 

(quoting Coleman , 501 U .S . a t 753).

Pe titioner contends tha t he , like Maples, was abandoned by his 

postconviction counse l. See Reply a t 3-4. The Court agrees. Counse l admits 

tha t he ignored Pe titioner’s ca lls and ema ils be tween 2001 and 2003, sent 

Pe titioner a signed habeas pe tition with bogus proof of service leading 

Pe titioner to be lieve a pe tition had been filed when it was not, then ignored 

Pe titioner’s e fforts to learn the sta tus of his case until 2007, when a sta te bar 

compla int was filed. See Dkt. 77 (F ina l Report & Recommenda tion) a t 13-16. 

This abject fa ilure to communica te and to preserve Pe titioner’s ability to 

appea l sufficiently constitutes abandonment. See Foley v. B iter, 793 F .3d 998, 

1002-04 (9th C ir. 2015) (holding that counse l’s fa ilure to communica te , which 
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times. See Davila , 137 S . C t. a t 2062, 2065-66 (“Martinez did not purport to 

displace Coleman as the genera l rule governing procedura l de fault.”).
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re la tionship and “clearly constituted abandonment”); G ibbs v. Legrand , 767 

F .3d 879, 886-88 (9th C ir. 2014) (holding that counse l’s fa ilure to notify 

pe titioner of sta te supreme court’s denia l of his cla im for post-conviction re lie f 

“constituted abandonment”). Pe titioner should not be forced to bear the cost of 

an a ttorney “who is not opera ting as his agent in any meaningful sense of tha t 

word.” Holland v. F lorida , 560 U .S . 631, 659 (2010) (A lito, J., concurring)).

Having shown “cause ,” Pe titioner must show pre judice , i.e ., “not mere ly 

tha t the errors a t his tria l crea ted a possibility of pre judice , but tha t they 

worked to his actua l and substantia l disadvantage , infecting his entire tria l with 

errors of constitutiona l dimensions.” United S ta tes v. Fradv , 456 U .S . 152, 170 

(1982). Because Pe titioner’s showings of pre judice overlap with the merits of 

his constitutiona l cla ims, the Court resolves them simultaneously. See S trickler 

v. Greene , 527 U .S . 263, 282 (1999) (“In this case , cause and pre judice [for 

procedura l de fault] para lle l two of the three components of the a lleged [tria l 

error] itse lf.”).

VI. DIS C USSIO N

A . Exculpa tory Evidence (Ground Three)

In Ground Three , Pe titioner a lleges tha t he was denied his right to due 

process when the prosecutor fa iled to disclose in 1997 tha t testifying officer 

Julio A lcaraz was under investiga tion by the Long Beach Police Department 

and F BI for illega l drug tra fficking.9 See Pe tition a t 7; MPA a t 27-37. A lcaraz 

was eventua lly charged in a five-count indictment in F ebruary 2000. See Reply 

a t 5-6, Ex. 2 (Indictment). He ultima te ly pleaded guilty to using or possessing a

9 Pe titioner withdraws his additiona l cla im contending tha t the 

prosecution fa iled to disclose DNA testing of blood found on his shirt. See 

Reply a t 5 n.5.
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firearm in connection with a drug-tra fficking crime and was sentenced to 135 

months imprisonment. See ii, Exs. 3 (P lea Agreement), 4 (Judgment).

1. Re levant Law

Under Brady v. Maryland , 373 U .S . 83 (1963), prosecutors are 

constitutiona lly obliga ted to disclose “evidence favorable to an accused 

. . . [that] is ma teria l e ither to guilt or to punishment.” Id. a t 87. This 

prosecutoria l duty is grounded in the Fourteenth Amendment, see id. a t 86, 

which instructs tha t sta tes sha ll not “deprive any person of life , liberty, or 

property, without due process of law,” U .S . C o n s t , amend. XIV § 1. The 

prosecution is trusted to turn over evidence to the de fense because its interest 

“is not tha t it sha ll win a case , but tha t justice sha ll be done .” S trickler, 527 

U .S . a t 281.

The prosecutor’s duty to divulge re levant informa tion is a “broad 

obliga tion.” Ich The prosecutor, a lthough “not required to de liver his entire file 

to de fense counse l,” is required to turn over evidence tha t is favorable to the 

de fendant and ma teria l to the case . United S ta tes v. Bagiev , 473 U .S . 667, 675 

(1985). This duty exists regardless of whe ther the de fense made any request of 

the prosecution. See kb a t 680-82.

F avorable evidence is not limited to evidence tha t is exculpa tory, i.e ., 

evidence tha t tends to prove the innocence of the de fendant. Ra ther, it includes 

tha t which impeaches a prosecution witness. See G iglio v. United S ta tes , 405 

U .S . 150, 154 (1972); see a lso Bagiev , 473 U .S . a t 676 (holding that the 

prosecution must disclose a ll ma teria l impeachment evidence).

Evidence is ma teria l if “there is a reasonable probability that, had the 

evidence been disclosed, the result of the proceeding would have been 

different.” Cone v. Be ll, 556 U .S . 449, 469-70 (2009). “A reasonable 

probability does not mean tha t the de fendant ‘would more like ly than not have 

rece ived a different verdict with the evidence ,’ only tha t the like lihood of a
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different result is grea t enough to ‘undermine [ ] confidence in the outcome of 

the tria l.’” Smith v. C a in , 565 U .S . 73, 75-76 (2012) (quoting Kyles v. Whitley , 

514 U .S . 419, 434 (1995)); see a lso Amado v. Gonza lez , 758 F .3d 1119, 1139 

(9th C ir. 2014) (“Evidence can be sufficient to susta in a verdict, and still Brady 

can be viola ted.”). “Impeachment evidence is especia lly like ly to be ma teria l 

when it impugns the testimony of a witness who is critica l to the prosecution’s 

case .” United S ta tes v. Price , 566 F .3d 900, 913-14 (9th C ir. 2009) (quoting 

S ilva v. Brown , 416 F .3d 980, 987 (9th C ir. 2005)) (finding Brady viola tion for 

the prosecution’s fa ilure to disclose evidence of a key witness’s crimina l history 

of dishonest and fraudulent conduct).

To summarize , a Brady cla im must sa tisfy three e lements: “The evidence 

a t issue must be favorable to the accused, e ither because it is exculpa tory, or 

because it is impeaching; tha t evidence must have been suppressed by the 

State , e ither willfully or inadvertently; and pre judice must have ensued.”

Banks v. Dre tke , 540 U .S . 668, 691 (2004) (quoting S trickler, 527 U .S . a t 281- 

82).

2. Review of the Court of Appea l's Decision

The last reasoned decision on Pe titioner’s Brady cla im was the 

C a lifornia Court of Appea l’s decision on colla tera l review. It re jected the cla im 

on the merits for lack of pre judice: “Pe titioner fa ils to show pre judice from . . . 

his cla im[] re la ting to . . . prosecutoria l misconduct.” LD 4 a t 32. As expla ined 

be low, it was not objective ly unreasonable for the sta te court to find a lack of 

pre judice to Pe titioner because there was testimony, other than tha t of A lcaraz , 

to support each charge .

Count One involved the murder of Edward W ilkins outside of a liquor 

store in Long Beach on August 1, 1995. A lcaraz ’s testimony placed Pe titioner 

near the scene of the W ilkins murder about 35 minutes be fore the shooting. 

SeeRT 114-15.
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Ange la Liner directly implica ted Pe titioner in the murder. Liner was 

standing near Benny’s Liquor be fore the shooting, drinking a beer and ta lking 

with friends. See RT 335-36. Pe titioner, whom Liner knew, wa lked by. See RT 

336. Liner sa id “hi” to Pe titioner but rece ived no response . See RT 336-37. 

Liner heard arguing, then gunshots from the direction of Benny’s Liquor, 

which was 15-20 fee t away. See RT 337-39. She stepped out and saw Pe titioner 

firing a “sma ll handgun” a t three A frican-American men in a C adillac. See RT 

339-42. The C adillac pulled away and Pe titioner le ft. See RT 342-43. Liner did 

not immedia te ly inform the police because she knew Petitioner and thought he 

was a “good kid,” and feared re ta lia tion from the E astside Longos. See RT 

355-56.

On cross-examination, Liner admitted tha t she came forward only a fter 

her then-juvenile son, Michae l De lgado, was arrested with Petitioner and 

Tapia for the La Grone murder and Thomas assault. See RT 359-60. Liner a lso 

admitted tha t she had been drinking tha t night and had taken se izure medicine , 

a lthough she denied tha t this a ffected her menta l sta te . See RT 335, 389-90.

Her testimony a lso had some sma ll inconsistencies. Gregory Webb, an 

employee of Benny’s Liquor, testified tha t Liner came into the store be fore the 

shooting, not a fter, as Liner had remembered. See RT 388 (Liner testifying that 

she went back into Benny’s Liquor “a t least once” a fter the shooting), 549 

(Webb testifying tha t Liner did not come into the store a fter the shooting). 

Jurors a lso learned tha t Liner was convicted of misdemeanor grand the ft in 

1997. See RT 369.

Mister Thomas testified tha t he was sitting in a car with W ilkins and 

Rodney Hayes outside Benny’s Liquor when gunshots were fired a t them. See 

RT 187. A man ran up to the car with a gun wrapped in a rag and continued 

firing a t them, hitting W ilkins and Hayes. See 187-90. Thomas, however, was 

unable to identify the shooter. See RT 188-89.
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Count Two involved the murder of Norman La Grone on August 23,

1995. A lcaraz testified tha t he saw a group of E astside Longos, including 

Pe titioner and Tapia , wa lking with a stick tha t was the size of a sma ll baseba ll 

ba t or table leg ha lf an hour be fore he was ca lled to re turn to the scene . See RT 

117-20.

Kevin Moran directly implica ted Pe titioner in the murder. Moran 

testified tha t he and La Grone were outside Benny’s Liquor when they were 

approached by a group of H ispanic gang members including Petitioner and 

Tapia . See RT 451-52. Tapia was carrying a baseba ll ba t. See RT 452.

Pe titioner sa id some thing like , “I don’t like you, motherfucker” to La Grone 

and slapped him. See RT 446, 452-53. Pe titioner then hit La Grone ’s face with 

his fist. See RT 442 Tapia hit Moran’s face with the ba t, knocking Moran to 

the ground. See RT 442, 447. Pe titioner took the ba t from Tapia and hit 

La Grone with it. See RT 442, 447. While La Grone was on the ground, 

Pe titioner repea tedly kicked him and hit him with the ba t, and Tapia kicked 

La Grone in the face . See RT 443, 445-46, 448-49. Moran identified Pe titioner 

and Tapia on the night of the crime in a fie ld show up and la ter identified them 

in court. See RT 443, 454, 482-83.

Moran a lso had credibility problems. The jury learned tha t Moran had 

origina lly re fused to testify, but changed his mind once offered a dea l: his 

testimony in exchange for lesser charges in an unre la ted incident. See RT 456- 

61. Moran admitted tha t he lied to police about his name when he was arrested 

and often lied when it would bene fit him. See RT 472-73.

Count Three involved the assault of Oscar Thomas, a lso on August 23. 

A lcaraz testified tha t a fter he heard about La Grone , he witnessed an A frican- 

American man fighting three E astside Longo gang members, including 

Pe titioner. See RT 120-123. Tapia had a bike frame he ld over his head. See RT 

123. A fter A lcaraz approached the group, Tapia ran away and was la ter
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apprehended by A lcaraz . See RT 124. Pe titioner stayed on scene and was 

de ta ined. See RT 125.

Oscar Thomas testified tha t a fter leaving Benny’s Liquor, he was 

approached by Pe titioner, Tapia , and other H ispanic ma les. See 147-48.

Thomas recognized Petitioner because he saw him in the ne ighborhood “a ll 

the time .” See RT 148. Pe titioner asked Thomas if he was a “gangbanger,” 

then hit him severa l times in the head with his fists. See RT 149-50. Thomas 

took out a pocketknife to protect himse lf. See RT 150-51. Tapia then got a 

bicycle frame from around the corner and he ld it over his head. See RT 151-53. 

Eventua lly, Thomas saw a police car and waved for he lp. See RT 154. Thomas 

identified Pe titioner a t tria l and in a photographic lineup. See RT 156-58.

A ltoge ther, the record shows tha t while A lcaraz ’s testimony was he lpful, 

each count was supported by direct eyewitness testimony: Liner saw Pe titioner 

shoot W ilkins, Moran saw Pe titioner a ttack La Grone , and Thomas 

experienced the assault. Both witnesses had credibility issues. Liner did not 

come forward with informa tion about the W ilkins murder until a fter her son 

was arrested for the La Grone and Thomas incidents, whereas Moran initia lly 

re fused to testify and then changed his mind once he was arrested for an 

unre la ted incident to ge t a be tter dea l. These problems were put front and 

center for the jury by tria l counse l, and Pe titioner was convicted none the less.

Nor can it be assumed tha t the suppressed informa tion would have made 

a big impact on the jury. Pe titioner’s tria l took place in September 1997. A t 

tha t time , the F BI had only recently opened an investiga tion into A lcaraz a fter 

rece iving “credible informa tion” from the LBPD about his possible 

involvement in drug tra fficking a t nightclubs in the Long Beach area . See 

Reply, Ex. 1 (Compla int) a t 8. A lcaraz was eventua lly indicted, but not until 

F ebruary 2000 for crimes committed be tween 1999 and 2000, severa l years 

a fter Pe titioner’s tria l had concluded. See Indictment a t 2-3.
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G iven the scope of the possible impeaching evidence and the existence of 

eyewitness testimony to support Pe titioner’s conviction, it was not objective ly 

unreasonable for the sta te court to find a lack of pre judice to Pe titioner, i.e ., 

tha t the undisclosed evidence would not have a ffected the jury’s verdict. See 

S trickler, 527 U .S . a t 293-94; see a lso Harrington , 562 U .S . a t 101-02 

(“[H]abeas corpus is a ‘guard aga inst extreme ma lfunctions in sta te crimina l 

justice systems,’ not a substitute for ordinary error correction through appea l.”) 

(cita tion omitted). In view of the “de ference and la titude” a fforded to the sta te 

court’s applica tion of Brady , the Court is unable to say tha t the C a lifornia 

Court of Appea l’s decision “was so lacking in justifica tion that there was an 

error we ll understood and comprehended in existing law beyond any 

possibility for fa irminded disagreement.” Harrington , 562 U .S . a t 103.

B . Ine ffective Assistance of Counse l (Ground Four)

In Ground Four, Pe titioner contends tha t he was denied his right to 

e ffective assistance of tria l counse l. See Pe tition a t 7; MPA a t 38-54, 59-60.

1. Re levant Law

The Supreme Court case establishing federa l law for an ineffective 

assistance of counse l cla im is S trickland v. Washington , 466 U .S . 668 (1984).

To preva il under S trickland , Pe titioner must show tha t his counse l’s de ficient 

performance pre judiced him. See kb a t 687. To establish de ficiency, Pe titioner 

must show his “counse l’s representation fe ll be low an objective standard of 

reasonableness.” Icf a t 688. In eva lua ting de ficiency, “counse l is strongly 

presumed to have rendered adequa te assistance and made a ll significant 

decisions in the exercise of reasonable professiona l judgment.” hi a t 690. 

Pre judice occurs when there is a “reasonable probability tha t, but for counse l’s 

unprofessiona l errors, the result of the proceeding would have been different.” 

Id. a t 694. “A reasonable probability is a probability sufficient to undermine
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confidence in the outcome .” LL “The like lihood of a different result must be 

substantia l, not just conce ivable .” Harrington , 562 U .S . a t 112.

2 . Review of the Court of Appea l’s Decision

The last reasoned decision on the ma jority of Pe titioner’s ine ffective- 

assistance-of-tria l-counse l cla ims was the C a lifornia Court of Appea l’s decision 

on colla tera l review. It concluded tha t Pe titioner did not establish pre judice: 

“Pe titioner fa ils to show pre judice from ... his cla im[] re la ting to 

. . . ine ffective assistance of counse l.” LD 4 a t 32. Because the Court of Appea l 

did not reach the issue of de ficiency, tha t e lement is reviewed de novo. In 

contrast, the Court gives A E DPA de ference to tha t court’s pre judice ruling.

See Porter v. McCollum , 558 U .S . 30, 39-40 (2009) (examining de ficient 

performance de novo where sta te court did not reach the issue and giving 

A E DPA de ference to sta te court’s pre judice ruling); Miles v. Ryan , 713 F .3d 

477, 489-90 (9th C ir. 2013).

Pe titioner’s cla im tha t tria l counse l should have investiga ted Ange la 

Liner’s son was presented in his first habeas pe tition to the C a lifornia Supreme 

Court, which was summarily denied. See LD 4 a t 31. “Where a sta te court’s 

decision is unaccompanied by an explana tion, the habeas pe titioner’s burden 

still must be me t by showing there was no reasonable basis for the sta te court 

to deny re lie f.” Harrington , 562 U .S . a t 98.

a . G ise le La V igne

Pe titioner contends tha t tria l counse l was ine ffective for not objecting to 

sta te crimina list G ise le La V igne ’s testimony on the ground tha t she could not 

establish that the blood on Pe titioner’s shirt be longed to Norman La Grone , the 

victim in Count Two. See MPA a t 39-40. La V igne de termined tha t the human 

blood on Pe titioner’s shirt was too degraded to perform comparison testing to 

de termine whe ther it came from a particular individua l. See RT 255-57.
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Pe titioner offers no authority establishing tha t La V igne ’s inability to 

perform a successful blood test ca tegorica lly rendered her testimony 

inadmissible . “[T]ria l counse l cannot have been ine ffective for fa iling to ra ise a 

meritless objection.” Juan H , v, A llen , 408 F .3d 1262, 1273 (9th C ir. 2005).

And Pe titioner’s tria l counse l de livered an aggressive cross-examina tion of La 

V igne to show tha t her testimony was unhe lpful. See RT 259 (“Basica lly, you 

cannot te ll us why you’re here today, can you?”). Pe titioner has not shown that 

counse l’s conduct fe ll be low an objective standard of reasonableness or tha t he 

was pre judiced.

b. DNA expert

Pe titioner contends tria l counse l was ineffective for fa iling to request the 

appointment of a DNA expert to test the blood on his shirt to show it did not 

come from La Grone . See MPA a t 41. Pe titioner has not demonstra ted tha t a 

DNA expert was required to rebut the sta te crimina list’s testimony tha t the 

blood on the shirt was too degraded to perform testing. In addition, the record 

indicates tha t tria l counse l used the lack of DNA as part as a broader narra tive 

about the genera l absence of evidence in the case . For instance , counse l argued 

in closing tha t “[t]he blood, whoever’s blood it may be , was destroyed for 

purposes of identifica tion while in the possession of the police department. It 

cannot be used to exonera te my client and it cannot be used to find him guilty, 

having committed a crime .” RT 728.

Pe titioner a lso has not shown tha t the sta te court’s pre judice ruling was 

unreasonable . H is sta tement tha t further testing would have “clearly shown 

tha t the blood did not come from victim La Grone ,” MPA a t 41, is pure 

specula tion. And, as expla ined previously, Kevin Moran was present during 

the crime and identified Pe titioner and Tapia as the individua ls who bea t 

La Grone . See RT 442.
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c. P itch ess motion

Pe titioner contends tha t tria l counse l was ine ffective in fa iling to file a 

motion under P itchess v. Superior Court, 11 C a l. 3d 531 (1974) to obta in 

evidence of O fficer A lcaraz ’s misconduct for impeachment purposes. See 

MPA a t 42-45. To preva il on this cla im, Pe titioner must demonstra te “a 

like lihood of preva iling on the motion” and “a reasonable probability tha t the 

granting of the motion would have resulted in a more favorable outcome .” 

Leavitt v. Aravae . 646 F .3d 605, 613 (9th C ir. 2011) (cita tion omitted).

Pe titioner cannot demonstra te a like lihood of success for the simple 

reason tha t the parties agree tha t the record conta ins no evidence suggesting 

tria l counse l was aware of A lcaraz ’s misconduct. See Answer a t 21; Reply a t 

16. In fact, tria l counse l sta tes as much in a declara tion a ttached to Pe titioner’s 

Reply. See Reply, Ex. 9^4 (“A t the time of [Pe titioner’s] tria l, I had no 

knowledge of any misconduct involving O fficer A lcaraz .”).

d. Lee brothers

Pe titioner faults tria l counse l for not investiga ting or subpoena ing the 

“Lee brothers,” who supposedly identified a third person as the perpe tra tors of 

the W ilkins shooting. See MPA a t 45-46. In support, Pe titioner cites tria l 

counse l’s sta tement from his prior tria l expla ining why he did not ca ll them as 

witnesses:

[Pe titioner’s Counse l]: The second was a tactica l [sic] re la ting to 

the Lee brothers, tha t re lates to the August 2nd, 1995, shooting.

There are two witnesses who miss ID ’d and identified a third 

party, but upon be ing interviewed by my investigator, one of them 

identified my client. It was a tactica l decision not to ca ll e ither one .

MPA a t 45 (citing Ex. L).

It is evident tha t tria l counse l made a tactica l decision not to ca ll the Lee 

brothers a fter investigating the ma tter and de termining tha t the ir testimony
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might be de trimenta l to Pe titioner’s case . This is not the sort of performance 

tha t is considered de ficient under S trickland . See S trickland , 466 U .S . a t 690 

(noting tha t “stra tegic choices made a fter thorough investiga tion of law and 

facts re levant to plausible options are virtua lly uncha llengeable”).

Additiona lly, Pe titioner cannot show pre judice because he presents no 

declara tions from the Lee brothers or any other evidence indica ting they would 

have provided favorable de fense testimony. See Dows v. Wood , 211 F .3d 480, 

486 (9th C ir. 2000) (re jecting cla im of ineffective assistance for fa iling to 

interview or ca ll a lleged a libi witness where pe titioner presented no a ffidavit 

from witness or evidence tha t witness would have given he lpful de fense 

testimony).

e . Joinder

Pe titioner contends tria l counse l was de ficient for fa iling to request a 

severance of the “re lative ly weak La Grone case with the more compe lling 

W ilkens charges.” MPA a t 46-48.

C a lifornia law provides for the joinder of different offenses connected 

together in the ir commission or different offenses of the same class of crimes.

See C a l. Pena l Code § 954. O ffenses are connected in the ir commission if there 

is a common e lement of substantia l importance in the ir commission, including 

the intent or motivation with which different acts are committed. See A lca la v. 

Superior Court, 43 C a l. 4th 1205, 1219 (2008).

C a lifornia has a “strong legisla tive policy in favor of  joinder of charges 

unless there is pre judice^]” People v. Gomez , 24 C a l. App. 4th 22, 28 (1994). 

The burden to show pre judice is on the party seeking severance . See People v. 

Soper, 45 C a l. 4th 759, 773 (2009). When confronted with motions to sever, 

the tria l court should consider: (1) the cross-admissibility of the evidence in 

separate tria ls; (2) whe ther some of the charges are like ly to unusua lly inflame 

the jury aga inst the de fendant; (3) whe ther a weak case has been joined with a
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strong case or another weak case so the tota l evidence may a lter the outcome 

of some or a ll of the charges; (4) and whe ther joinder of the charges converts 

the ma tter into a capita l case . See id. a t 775.

Here , counse l reasonably could have decided tha t a severance motion 

had little to no like lihood of success. The murder charges are the same class of 

crime . The Court does not agree with Pe titioner tha t the La Grone charge was 

weak compared to the W ilkins charge , as the evidence of Pe titioner’s 

involvement and culpability in each charge was similar. Both were proven by 

eyewitness testimony describing Pe titioner’s violent acts. It is thus highly 

unlike ly tha t a motion for severance would have been granted. Counse l is not 

obliga ted to ra ise frivolous motions, and the fa ilure to do so cannot constitute 

ineffective assistance of counse l. See Sanders v. Cullen , 873 F .3d 778, 815 (9th 

C ir. 2017). Just as important, Pe titioner has not demonstra ted pre judice from 

tria l counse l’s reasonable tactica l decision. H is sta tement tha t the jury would 

be unable to “compartmenta lize the damaging information,” MPA a t 48, is 

conclusory.

f. Sylvia Cranston

Pe titioner contends tria l counse l was ine ffective by not ca lling Sylvia 

Cranston, a law clerk a t the D istrict A ttorney’s office , as a de fense witness. See 

MPA a t 48-49. Pe titioner suggests Cranston could shed light on whe ther 

La Grone ’s mother went to the county ja il to secure Moran’s testimony. See id 

a t 49. However, Pe titioner does not provide a declara tion from Cranston or 

point to any other evidence indica ting wha t her testimony would have been or 

expla in how her testimony would have changed the verdict.

g. Mary Ha ll

Pe titioner contends tha t tria l counse l was ine ffective by not ca lling Mary 

Ha ll as a witness. According to Pe titioner, Mary Ha ll is the owner of a liquor 

store who placed Ange la Liner’s son a t the scene of the W ilkins shooting right
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be fore the crime occurred. See MPA a t 49-50. Pe titioner contends Ha ll’s 

testimony would have “a ltered significantly the evidentiary position” of the 

case , hi Once aga in, Pe titioner’s cla im fa ils because he does not provide a 

declaration from Ha ll or any other evidence showing she was willing to testify 

and would have provided favorable de fense testimony. See Dows , 211 F .3d a t 

486.

h. Ange la Liner

Pe titioner argues tha t tria l counse l was ine ffective by e liciting pre judicia l 

testimony from Ange la Liner. See MPA a t 51-53. On direct examina tion, 

Liner testified tha t she de layed going to the police because she was a fra id of 

re ta lia tion from Pe titioner’s gang, the E astside Longos. See RT 356-58. Liner 

eventua lly came forward with informa tion about the W ilkins murder a fter her 

son was arrested a longside Pe titioner and Tapia in connection with the 

La Grone and Thomas incidents. See RT 360. On cross-examination, 

Pe titioner’s tria l counse l and Liner had the following exchange:

Q [Counse l] Now, be tween August the 1st, 1995 and today, 

no one ’s hurt your family, have they, with regards to this 

case?

A [Liner] My family? No.

Q And no one ’s hurt you?

A Yes, they have .

RT 372. A t sidebar, Pe titioner’s counse l sa id, “Tha t was a stupid question on 

my part, but I would like to hear from the People . Wha t’s happened to your 

witness?” Icf The prosecutor expla ined tha t the E astside Longos had 

repea tedly beaten Liner. See RT 372-73. Pe titioner’s counse l then moved for a 

mistria l, which the court denied. See RT 386. Be fore Liner resumed her
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testimony, the tria l court instructed the jury to disregard the question and 

answer re la ted to Liner be ing harmed. See RT 387.

Even assuming counse l was de ficient in asking Liner whe ther anyone 

had hurt her, Pe titioner has not shown tha t the sta te court’s pre judice 

de termination “was so lacking in justifica tion tha t there was an error we ll 

understood and comprehended in existing law beyond any possibility for 

fa irminded disagreement.” Harrington , 562 U .S . a t 103. S ignificantly, the tria l 

court instructed the jury to disregard the question and answer, and a jury “is 

presumed to follow its instructions.” Weeks v. Ange lone , 528 U .S . 225, 234 

(2000). In addition, there was no pa ttern of continuing misconduct. The 

comments were an isola ted instance tha t was immedia te ly addressed by the 

tria l court, and the comments were stricken. See Greer v. Miller, 483 U .S . 756, 

766 (1987) (“The sequence of events in this case—a single question, an 

immedia te objection, and two cura tive instructions—clearly indicates tha t the 

. . . improper question did not viola te [pe titioner’s] due process rights.”).

Ne ither the prosecutor nor de fense counse l ever aga in re ferred to Liner or her 

family be ing threa tened by the E astside Longos.

i. Ange la Liner’s son

Pe titioner argues tha t tria l counse l was ine ffective for fa iling to 

investiga te Ange la Liner’s son, Michae l. See MPA a t 59-60. Michae l was 

arrested with Pe titioner and Tapia for the a ttempted murder of La Grone . See 

RT 345-46, 352-53, 358, 360. Michae l was prosecuted for the crime but the 

juvenile court dismissed the charges aga inst him. See RT 362, 365.

Pe titioner has not shown tha t there was “no reasonable basis” for the 

C a lifornia Supreme Court to deny this cla im. He suggests without evidence 

tha t tria l counse l “had no idea” the facts surrounding Michae l’s arrest and 

charges. And Petitioner does not expla in wha t the investiga tion would have 

revea led or how it would have a ffected the verdict. C la ims tha t tria l counse l
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should have done more , without more specificity, cannot support a S trickland 

cla im. See C e ja v, S tewart, 97 F .3d 1246, 1255 (9th C ir. 1996) (re jecting 

S trickland cla im where pe titioner fa iled to expla in wha t compe lling evidence 

would have been uncovered had counse l interviewed more witnesses). To the 

extent Pe titioner be lieves Michae l’s arrest for the La Grone incident bears on 

the W ilkins murder, the jury heard Ange la Liner’s testimony tha t she came 

forward with informa tion only a fter Michae l was arrested, and was free to 

discredit her on tha t basis. See RT 360.

j. Cumula tive error

F ina lly, Pe tition contends tha t he was pre judiced by the cumula tive 

e ffect of tria l counse l’s a lleged errors. See MPA a t 54. The N inth C ircuit has 

“previously recognized tha t ‘pre judice may result from the cumula tive impact 

of multiple de ficiencies.’” Harris v. Wood , 64 F .3d 1432, 1438 (9th C ir. 1995) 

(cita tion omitted). Here , Pe titioner fa lls short of establishing the multiple 

de ficiencies needed to show a cumula tive impact.

C . Confronta tion C lause (Ground F ive)

In Ground F ive , Pe titioner contends he was denied his S ixth 

Amendment right of confronta tion when the prosecution was unable to secure 

Kevin Moran’s presence a t tria l. See Pe tition a t 7; MPA a t 54-58.

Moran—an eyewitness to the murder of La Grone—testified a t 

Pe titioner’s second tria l, which ended in a mistria l. See C T 69, 73. A t the third 

tria l, the prosecution represented tha t Moran was unava ilable and the tria l 

court he ld a diligence hearing, a t which De tective W illiam Colle tte testified 

regarding a ttempts to locate Moran. See RT 31-45. The tria l court ruled that 

the prosecution had made a diligent effort to locate Moran, tha t Moran was 

unava ilable , and the prosecution could introduce his prior testimony. See RT 

45.
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1, Re levant Law

The Confronta tion C lause provides tha t the accused has the right to “be 

confronted with the witnesses aga inst him.” U .S . C o n s t , amend. VI. In 

Crawford v. Washington , 541 U .S . 36 (2004), the Supreme Court he ld tha t the 

Confronta tion C lause bars the “admission of testimonia l sta tements of a 

witness who did not appear a t tria l unless he was unava ilable to testify, and the 

de fendant had had a prior opportunity for cross-examina tion.” LI a t 53-54. A 

witness is “unava ilable” if “the prosecutoria l authorities have made a good 

fa ith e ffort to obta in his presence a t tria l” but were unsuccessful. Barber v. 

Page , 390 U .S . 719, 725 (1968). The length to which the prosecution must go 

to produce a witness is a question of reasonableness. See Hardy , 565 U .S . a t 

70.

2. Review of the Court of AppeaPs Decision

The parties agree tha t the C a lifornia Court of Appea l’s decision on 

colla tera l review is the last reasoned decision on this cla im. Tha t court 

imposed a procedura l bar: “The issue of viola tions of pe titioner’s confronta tion 

rights could have been, but was not, ra ised on appea l.” LD 4 a t 32 (citing 

Harris , 5 C a l. 4th a t 826, C lark , 5 C a l. 4th a t 765, and Wa ltreus , 62 C a l. 2d a t 

225). C a lifornia ’s rule tha t a de fendant procedura lly de faults a cla im ra ised for 

the first time on habeas if the cla im could have been ra ised on appea l is an 

adequa te and independent procedura l rule tha t bars federa l habeas review. See 

Johnson v. Lee , 136 S . C t. 1802, 1805-06 (2016).

Unde terred, Pe titioner argues tha t the ine ffectiveness of his appe lla te 

counse l demonstra tes “cause” and “pre judice” to excuse his procedura l 

de fault. See Reply a t 18-20. The U .S . Supreme Court has made clear tha t 

a ttorney error can excuse a pe titioner’s procedura l de fault, but only where
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a ttorney error amounts to ineffective assistance of counse l.10 See Coleman , 501 

U .S . a t 752. Whe ther the actions of Pe titioner’s appe lla te counse l can excuse 

his procedura l de fault thus depends on whe ther counse l fe ll be low S trickland’s 

standard for constitutiona lly e ffective counse l, i.e ., appe lla te counse l’s advice 

fe ll be low an objective standard of reasonableness and there is a reasonable 

probability tha t, but for counse l’s unprofessiona l errors, Pe titioner would have 

preva iled on appea l. See S trickland , 466 U .S . a t 688; see a lso Miller v. Keeney , 

882 F .2d 1429, 1433 (9th C ir. 1989) (applying S trickland to cla im of ineffective 

assistance of appe lla te counse l).

S ignificantly, the C a lifornia Court of Appea l a lternative ly construed 

Pe titioner’s habeas pe tition as ra ising such an ineffective assistance cla im to 

excuse the de fault, which it denied: “To the extent the fa ilure to ra ise [the 

confronta tion] issue is a ttributable to appe lla te counse l, we hold tha t pe titioner 

has no ground for a cla im of ine ffective assistance of appe lla te counse l.” LD 4 

a t 32-33 (citing Jones v. Barnes , 463 U .S . 745, 750 (1983) and Miller, 882 F .2d 

a t 1434 n.10).

The appe lla te court’s re jection ra ises the difficulty se tting. Under 

S trickland , “counse l is strongly presumed to have rendered adequa te assistance 

and made a ll significant decisions in the exercise of reasonable professiona l 

judgment.” 466 U .S . a t 690. By itse lf, this is a de ferentia l standard tha t is 

cha llenging for a pe titioner to mee t. When the cla im is subject to A E PDA , tha t 

standard is ra ised even higher, as the pe titioner must show tha t the sta te court’s 

applica tion of S trickland itse lf was unreasonable . This amounts to a “doubly 

de ferentia l standard of review tha t gives both the sta te court and the de fense

10 In contrast to colla tera l review, crimina l de fendants have a due process 

right to the e ffective assistance of counse l on the ir first appea l. See Evitts v. 

Lucev . 469 U .S . 387, 394-95 (1985).
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a ttorney the bene fit of the doubt.” Burt v. T itlow , 571 U .S . 12, 15 (2013) 

(interna l quota tion omitted). S tated differently, A E PDA requires the Court to 

“take a highly de ferentia l look a t counse l’s performance through the de ferentia l 

lens of § 2254(d).” Cullen v. P inholster, 563 U .S . 170, 190 (2011) (interna l 

quota tions omitted).

Pe titioner contends appe lla te counse l was de ficient for not ra ising the 

Confronta tion C lause cla im. See Reply a t 19-20. Appe lla te counse l, however, 

has no constitutiona l obliga tion to ra ise every nonfrivolous issue requested by 

the de fendant. See Jones v. Barnes , 463 U .S . 745, 751-54 (1983). “[Ijndeed, the 

weeding out of weaker issues is wide ly recognized as one of the ha llmarks of 

e ffective appe lla te advocacy.” Miller, 882 F .2d a t 1434. “Appe lla te counse l 

will there fore frequently rema in above an objective standard of compe tence 

(prong one) and have caused her client no pre judice (prong two) for the same 

reason—because she declined to ra ise a weak issue .” Icf Such is the case here .

While ra ising the issue of Moran’s absence on direct appea l would not 

have been frivolous, ne ither would it have led to a reasonable probability of 

reversa l. The N inth C ircuit’s decision in Jackson v. Brown , 513 F .3d 1057, 

1083-84 (9th C ir. 2008) is instructive . In tha t case , the N inth C ircuit considered 

whe ther the prosecution made “a good-fa ith e ffort” to procure the appearance 

of two witnesses whose subpoenas were re turned in the ma il be fore tria l. See 

id. a t 1083. As to the first witness, the N inth C ircuit concluded the prosecution 

did enough where the investiga tor: visited the witness’s apartment and 

discovered it was vaca ted; a ttempted to locate the witness through her 

husband, who told him that she was in custody; persona lly served the witness 

in custody, but tria l was then continued; lost touch with the witness when she 

was re leased from custody on ba il; checked to see if she had been arrested 

under any of her a liases; a ttempted to locate her through a friend; and 

repea tedly visited the street corner where she reportedly was working as a
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prostitute . See kb a t 1083-84. As for the second witness, the N inth C ircuit 

concluded the prosecution’s e fforts were insufficient where the investiga tor 

made severa l e fforts to contact the witness but made no a ttempts be tween 

August 30 and December 21, a nearly four-month span. See id.

Here , De tective Colle tte testified tha t up until the second tria l, Moran’s 

permanent address was county ja il. See RT 33. Colle tte started looking for 

Moran in March 1997. See id A t some point, Moran was re leased from ja il, 

but the ja il’s computer records were never updated and showed tha t he was 

still in custody. See RT 33-34 (“Ma tter of fact, if I run him in the County 

computer today, it shows tha t he is in custody.”). Colle tte learned in July 1997 

tha t Moran was paroled. See RT 40. Colle tte then contacted Moran’s parole 

agent and learned tha t he fa iled to show for his first appointment. See RT 33. 

Colle tte a lso contacted Moran’s sister, whose address Moran had given to the 

parole department. See RT 35. She told Collette tha t she had not seen Moran 

since July, be lieved he was “on the stree ts,” and would try to find him. See RT 

35-37, 42. Colle tte le ft a subpoena with her. See RT 37. Colle tte checked 

whe ther Moran had utilities in his name , his driver’s license activity, and if he 

had been arrested anywhere in the country. See RT 35. Colle tte persona lly 

looked for Moran on the stree ts near Anahe im and Cherry, where Moran often 

spent time , about six times over the last few months. See RT 43. Colle tte did 

not ta lk to any pa trol officers who regularly pa trolled tha t area . See RT 39. 

Colle tte genera ted a wanted poster of Moran in September 1997, which was 

distributed department-wide and included a photograph. See RT 33, 37.

Colle tte ’s e fforts to locate Moran were more like the e fforts to locate the 

first witness in Jackson . Due to a computer error, Colle tte be lieved that Moran 

was in custody. A fter finding out tha t was not the case , Colle tte contacted 

Moran’s parole agent, repea tedly went to his listed address, ta lked to Moran’s 

sister and le ft a subpoena with her, ran severa l searches, persona lly searched
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for Moran on the streets, and genera ted a wanted poster, which was distributed 

department-wide . Under the circumstances, these were reasonable and good 

fa ith e fforts to locate Moran to secure his presence a t tria l. See Jackson , 513 

F .3d a t 1083-84; see a lso W indham v, Merkle , 163 F .3d 1092, 1102-03 (9th 

C ir. 1998) (prosecution showed good fa ith e ffort to locate witness where the 

district a ttorney’s office a ttempted to contact him by te lephone , contacted his 

parole officer, obta ined a bench warrant for his arrest, went to his home and 

other places, and checked to see if he was an accident casua lty); Pres v. 

C ampoy , 784 F .2d 996, 999-1001 & n.2 (9th C ir. 1986) (prosecution showed 

good fa ith e ffort to locate minor witness who ran away from home be fore tria l 

where prosecutor ca lled phone numbers, contacted police to verify tha t witness 

was living with mother and was not in custody, visited her previous apartment, 

and showed her picture a t various loca tions she frequented). It is thus 

extreme ly doubtful tha t Pe titioner would have preva iled on this cla im on direct 

review.

Because Pe titioner had only a remote chance of obta ining reversa l based 

on the admission of Moran’s testimony, he cannot demonstra te tha t the 

C a lifornia Court of Appea l applied S trickland to the facts of his case in an 

objective ly unreasonable manner. Pe titioner has not shown cause and 

pre judice to excuse his de fault.

D . Insufficient Evidence (Ground S ix)

In Ground S ix, Pe titioner contends tha t there was insufficient evidence 

he proxima te ly caused La Grone ’s dea th. See Pe tition a t 9; MPA a t 60-63. 

Specifica lly, Pe titioner contends the prosecution fa iled to show beyond a 

reasonable doubt tha t La Grone ’s death was caused by the bea ting ra ther than 

the result of a rare , pre-existing bra in infection, as testified to by the county’s 

chie f medica l examiner.
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1, Re levant Law

The Due Process C lause of the Fourteenth Amendment protects a 

crimina l de fendant from conviction “except upon proof beyond a reasonable 

doubt of every fact necessary to constitute the crime with which he is charged.” 

In re W inship , 397 U .S . 358, 364 (1970). Sufficient evidence exists to support a 

conviction if, “a fter viewing the evidence in the light most favorable to the 

prosecution, any ra tiona l trier of fact could have found the essentia l e lements 

of the crime beyond a reasonable doubt.” Jackson v. V irginia , 443 U .S . 307, 

319 (1979). In applying the Jackson standard, the federa l court must re fer to 

the substantive e lements of the crimina l offense as de fined by sta te law a t the 

time tha t a pe titioner committed the crime and was convicted. See kb a t 324 

n.16. The jury’s credibility de termina tions are “entitled to near-tota l 

de ference ,” Bruce v. Terhune , 376 F .3d 950, 957 (9th C ir. 2004), and when the 

factua l record supports conflicting inferences, the federa l court must presume 

tha t the trier of fact resolved any such conflicts in favor of the prosecution, and 

de fer to tha t resolution, see Jackson , 442 U .S . a t 326.

A fter A E DPA , federa l courts must “apply the standards of Jackson with 

an additiona l layer of de ference .” Juan F U 408 F .3d a t 1274; see a lso Boyer 

v. Be lleque , 659 F .3d 957, 965 (9th C ir. 2011) (noting tha t when an 

insufficiency of the evidence cla im is “subject to the strictures of A E DPA , 

there is a double dose of de ference tha t can rare ly be surmounted”). Even 

where a sta te court decision does not cite to or discuss the re levant 

Jackson standard, habeas re lie f is not warranted “‘so long as ne ither the 

reasoning nor the result of the sta te-court decision contradicts’ Supreme Court 

precedent.” Juan F U 408 F .3d a t 1274 n.12 (quoting E arly v. Packer, 537 U .S . 

3, 8 (2003) (per curiam)); see a lso Coleman v. Johnson , 566 U .S . 650, 651 

(2012) (holding tha t a federa l court may overturn a sta te court decision
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re jecting a sufficiency of the evidence cha llenge only where the sta te court 

decision was “objective ly unreasonable”) (per curiam).

2 . Review of the Court of Appea l's Decision 

The last reasoned decision on Pe titioner’s insufficient evidence cla im 

was the C a lifornia Court of Appea l’s decision on direct review. Tha t court 

summarized and re jected the cla im as follows:

In reviewing the sufficiency of the evidence , “courts apply 

the substantia l evidence test. Under this standard, the court must 

review the whole record in the light most favorable to the 

judgment be low to de termine whe ther it discloses substantia l 

evidence - tha t is, evidence which is reasonable , credible , and of 

solid va lue - such tha t a reasonable trier of fact could find the 

de fendant guilty beyond a reasonable doubt.”

“A lthough we must ensure the evidence is reasonable , 

credible , and of solid va lue , none the less it is the exclusive province 

of the tria l judge or jury to de termine the credibility of a witness 

and the truth or fa lsity of the facts on which tha t de termination 

depends. Thus, if the verdict is supported by substantia l evidence , 

we must accord due de ference to the trier of fact and not substitute 

our eva lua tion of a witness’s credibility for tha t of the fact finder.”

A de fendant’s act causes the victim’s dea th when the act 

contributed to the dea th, even if it was not the sole or immediate 

cause; when the act contributed concurrently with another’s act to 

the dea th, regardless of the extent of e ach person’s contribution; 

and when an extraneous contributing cause of death is a 

foreseeable na tura l consequence of the de fendant’s act, regardless 

of whe ther the de fendant’s act was fa ta l.
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Here , there was conflicting medica l testimony concerning 

the cause of La Grone ’s dea th. Dr. C arpenter, a prosecution 

witness, testified tha t there were three “mechanisms” by which 

La Grone died: (1) the bra in fungus; (2) pneumonia; and (3) heart 

fa ilure . He opined tha t the fungus was introduced directly into the 

bra in from the bea ting, tha t La Grone acquired pneumonia by 

brea thing in vomit a fter the bea ting and tha t the heart fa ilure 

stemmed from a pre-existing condition.

Dr. C arpenter testified tha t the bra in fungus was a type of 

fungus which lived in the soil, was introduced into La Grone ’s 

bra in through ha irline cracks caused by the bea ting, and spread 

throughout his bra in by means of the lymph system. Dr. C arpenter 

a lso testified tha t such cracks would not be visible on x-ray or 

during an autopsy if they occurred in fronta l bones around the 

forehead. Dr. C arpenter a lso acknowledged tha t doctors disagree 

about whe ther the bra in has a lymph system. We see no 

inconsistencies in his testimony.

Dr. Sheridan testified for the de fense . H is testimony 

contradicted Dr. C arpenter’s testimony in severa l respects. Dr.

Sheridan opined tha t the fungus origina ted in La Grone ’s lung and 

spread through his blood to the bra in. He a lso opined tha t the 

fungus could not have been introduced directly into the bra in 

because there was no evidence of an injury through which the 

fungus could pass, and tha t the bea ting was there fore not a cause 

of La Grone ’s dea th.

Dr. C arpenter’s testimony, which obviously was be lieved by 

the jury, is sufficient evidence to establish tha t the cause of 

La Grone ’s death was the savage bea ting administered by
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Pe titioner. “The testimony of a single witness is sufficient to 

uphold a judgment even if it is contradicted by other evidence , 

inconsistent or fa lse as to other portions/’

Pe titioner a lso contends, in e ffect, tha t Dr. C arpenter’s 

testimony about the source of the bra in fungus which contributed 

to La Grone ’s dea th was inconsistent and equivoca l and there fore 

could not support the jury verdict.

We do not understand Dr. C arpenter’s testimony on the 

source of the bra in fungus to be equivoca l. As Pe titioner points 

out, Dr. C arpenter did testify that: “But I do not thoroughly -- nor 

do I be lieve anyone can understand the fine de ta il of how these 

abscesses occurred where they did, and exactly how the fungus got 

through to cause them.” Dr. C arpenter expla ined tha t when there 

is a bra in infection following head trauma , “doctors fee l it’s 

reasonable to conclude tha t there were fractures and the -- the 

infection spread from the skin to the bra in through the fractured 

areas . . . .” The fact tha t Dr. C arpenter admitted tha t doctors do 

not know precise ly where the fractures occur or how the fungus 

spreads once inside the bra in does not mean tha t the doctors are 

wrong about how the fungus entered the bra in in the first place or 

render his testimony equivoca l.

Pe titioner’s argument tha t the jury could not be lieve Dr.

C arpenter’s testimony because it may have been contradicted by 

Dr. Sheridan’s testimony is unmeritorious. “[I]t [is] for the jury to 

resolve the conflicts in the expert testimony, accepting such of it, 

or none of it, as [it sees] fit.”

Further, even if we discounted Dr. C arpenter’s testimony 

about the bra in fungus entire ly, we would not reverse the
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about the bra in fungus entire ly, we would not reverse the
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judgment. Dr. C arpenter a lso testified tha t pneumonia was a cause 

of dea th, and tha t the pneumonia resulted from an inha la tion of 

vomit at the bea ting.

LD 4 a t 41-44 (footnotes and cita tions omitted).

Based on an independent review of the record, the sta te court’s denia l of 

this cla im was not unreasonable . Los Ange les County Medica l Examiner 

Eugene C arpenter, a prosecution witness, testified tha t there were three 

“mechanisms” by which the blunt force trauma caused La Grone ’s dea th: 

abscesses in the bra in caused by a fungus, pneumonia , and pre-existing severe 

heart disease . See RT 262-63, 272. The bra in fungus origina ted from the soil 

and was pushed into La Grone ’s skin when he was bea ten and spread into his 

bra in through the lymphatic dra inage channe ls. See RT 270-71. The 

pneumonia was caused by the inha la tion of vomit. See RT 267. W ith respect 

to heart disease , La Grone ’s injuries stra ined his heart causing it to go into 

fa ilure . See RT 263. Dr. C arpenter a lso testified tha t a complica tion of 

Decadron, which La Grone rece ived to prevent his head from swe lling further 

and causing dea th, is tha t it enables weak funga l infections to spread deeply 

into the tissues. See RT a t 264-65, 270-71, 279-80. V iewing this evidence in the 

light most favorable to the prosecution, a ra tiona l trier of fact could conclude 

tha t Pe titioner’s bea ting of La Grone caused his dea th.

Pe titioner makes much of the fact tha t his witness, Dr. Sheridan, offered 

conflicting testimony suggesting the fungus origina ted in La Grone ’s lung and 

spread through his blood to the bra in. See RT 581-82, 584. A ll this 

demonstra tes is tha t the jury was presented with compe ting views of how 

La Grone died and sided with Dr. C arpenter. Pe titioner e ffective ly asks this 

Court to reexamine the evidence a t tria l and reassess the jury’s credibility 

de termina tions, which it may not do. See Jackson , 443 U .S . a t 326; see a lso 

C avazos v. Smith , 565 U .S . 1, 7-8 (2011) (where medica l experts presented
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“compe ting views” as to cause of victim’s dea th, C a lifornia Court of Appea l 

did not unreasonably apply Jackson in deciding tha t evidence was sufficient). 

The same is true of Pe titioner’s cla im that Dr. C arpenter’s evidence rested on 

“unobservable evidence about which he had no expertise .” Reply a t 22. The 

jury heard testimony about Dr. C arpenter’s qua lifica tions and was free to 

disregard his conclusion regarding how La Grone denied. The fact tha t the jury 

credited Dr. C arpenter’s theory is not a reason to overturn Pe titioner’s 

conviction.

E . Cumula tive Errors (Ground Seven)

In Ground Seven, Pe titioner tha t his Fourteenth Amendment rights were 

viola ted based on the cumula tive errors a t his tria l. See Pe tition a t 9; MPA a t 

58-59. “[E]ven if no single error were pre judicia l, where there are severa l 

substantia l errors, the ir cumula tive e ffect may neverthe less be so pre judicia l as 

to require reversa l.” K illian v, Poole , 282 F .3d 1204, 1211 (9th C ir. 2002) 

(interna l quota tion marks and cita tion omitted).

On habeas review, the C a lifornia Court of Appea l denied Pe titioner’s 

cumula tive error cla im on the merits: “Pe titioner’s assertion tha t cumula tive 

errors violated his due process rights a lso fa ils.” LD 4 a t 33. Because the Court 

concludes tha t no error of constitutiona l magnitude occurred, the appe lla te 

court’s de termination was not unreasonable or contrary to clearly established 

federa l law. See Rupe v. Wood , 93 F .3d 1434, 1445 (9th C ir. 1996) (re jecting 

cumula tive error cla im where court found no constitutiona l errors).

///

///

///

///
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vn. C O N CLUSIO N

IT IS TH E R E F O R E R E C OMME ND E D tha t the D istrict Judge issue 

an Order: (1) accepting this F ina l Report and Recommenda tion; and (2) 

directing tha t judgment be entered denying the Pe tition and dismissing this 

action with pre judice .

Da te: March 8, 2019

United S ta tes Magistra te Judge
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In re

JUAN VALE NZU ELA

on

Habeas Corpus.
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. . cr>* pELf-

(Super. C t. No. NA025820) 

(Mark C . K im, Judge)

O RD E R

TH E C O URT:

The court has read and considered the petition for writ of habeas corpus, 

filed November 13, 2008. The pe tition is denied. Pe titioner is procedura lly 

de faulted from cha llenging the va lidity of his 1997 conviction due to his 

inadequa te ly expla ined de lay in seeking re lie f. (See In re C lark (1993) 5 C a l.4th 

750, 771, 775, 783; McC leskey v. Zant (1991) 499 U .S . 467, 498.) The petition is 

a lso denied on the merits. Pe titioner fa ils to show pre judice from any of his cla ims 

re la ting to exclusion from an in camera hearing, prosecutoria l misconduct or 

ine ffective assistance of counse l. (,S trickland v. Washington (1984) 466 U .S . 668, 

693-694; People v. Wa idla (2000) 22 C a l.4th 690, 742; In re Sassounian (1995) 9 

C a l.4th 535, 546; People v. Fosse lman (1983) 33 C a l.3d 572, 584.) The issue of 

viola tion of petitioner’s confronta tion rights could have been, but was not, ra ised 

on appea l. (In re Harris (1993) 5 C a l.4th 813, 826; In re C lark (1993) 5 C a l.4th 

750, 765; In re Wa ltreus (1965) 62 C a l.2d 218, 225.) To the extent the fa ilure to 

ra ise this issue is a ttributable to appe lla te counse l, we hold that pe titioner has no 

ground for a cla im of ineffective assistance of appe llate counse l. (Jones v. Barnes 

(1983) 463 U .S . 745, 750; Miller v, Keeney (9th C ir. 1989) 882 F .2d 1428, 1434,
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fn. ]0.) Pe titioner’s assertion that cumula tive errors viola ted his due process rights 

a lso fa ils.
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1 STREET. AND THERE WAS ANOTHER SERIES OF INCIDENTS. AND 

2 THAT BRINGS US TO AUGUST 23, 1995. 

3 ANGELA LINER, WHO ULTIMATELY DID COME FORWARD 

4 AND WAS ABLE TO TELL POLICE THAT SHE SAW WHO DID THAT 

5 SHOOTING, SHE SAW MR. VALENZUELA, WHO SHE KNOWS IS GRUMPY, 

6 WALK PAST HER ON THE STREET. SHE SAW HIM LATER WITH HIS GUN 

7 OUT ON THE STREET, FIRING THE BULLETS INTO THAT CAR. SHE 

8 KNOWS THE DEFENDANT. THE ONLY REASON SHE KNOWS HIM IS SHE'S 

9 GOT A SON, MICHAEL DELGADO, WHO HANGS WITH THOSE PEOPLE. 

10 THAT WAS HIS NEIGHBORHOOD AT THE TIME. 

11 NOW, ON AUGUST 23 YOU ARE GOING TO LEARN ABOUT 

12 INCIDENTS THAT OCCURRED ON THAT DAY. BUT VERY IMPORTANTLY 

13 YOU'RE GOING TO LEARN OR YOU'RE GOING TO HEAR FROM AN 

14 OFFICER WHO PATROLLED THAT NEIGHBORHOOD. IN FACT, HE WAS 

15 OUT AT THE SCENES ON BOTH OF THOSE EVENINGS. IT'S AN 

16 OFFICER ALCARAZ OF THE LONG BEACH POLICE DEPARTMENT. 

17 HE'S AN OFFICER TRAINED IN GANG INVESTIGATION 

18 AND, FOR A NUMBER OF YEARS, WAS WORKING A GANG INVESTIGATION 

19 DETAIL. IN FACT, HE WORKED IN ASSOCIATION WITH THE FBI. 

20 BUT JUST BEFORE THESE INCIDENTS, HE WENT BACK TO PATROL, AND 

21 HE WAS WORKING. BUT BECAUSE HE'S FAMILIAR WITH THE GANG 

22 MEMBERS -- ANY PATROL OFFICER IS NATURALLY GOING TO BE, BUT 

23 ADDITIONALLY HE CONCENTRATED AND SPECIALIZED IN THEM BECAUSE 

24 HE WAS A GANG INVESTIGATOR AND HE WAS A SPANISH-SPEAKING 

25 GANG INVESTIGATOR WHO COULD SPEAK TO ALL OF THESE GANG 

26 MEMBERS OF A LATINO GANG. HE WAS FAMILIAR WITH THESE GUYS. 

27 HIS ACTIVITY ON AUGUST 23 IS VERY CRUCIAL. 

28 NOW, HE'LL TESTIFY TO YOU ABOUT THAT. AND HE'S ANOTHER 
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1 OFFICER WHO'S BEEN UP ALL LAST NIGHT AND WHO YOU WILL SEE 

2 HIM TODAY ALL BLEARY-EYED. HE'LL BE ABLE TO TELL YOU 

3 

4 

5 

BECAUSE HE KNOWS BOTH OF THESE DEFENDANTS. HE KNOWS, IN 

FACT, THE EASTSIDE LONGOS, THEIR MAIN HANGOUT IN THIS 

NEIGHBORHOOD IS SOME APARTMENTS THAT APPEAR BEHIND A PLACE 

75 

6 CALLED THE ZACATECAS BAR ON ANAHEIM STREET. 

7 AND HE'D GO BACK THERE, AND HE'D CHECK ON THEM 

8 REGULARLY. WHEN HE WAS PATROLLING THIS NEIGHBORHOOD, HE 

9 WOULD SIMPLY MAKE IT A POINT TO CRUISE AROUND THE 

10 NEIGHBORHOOD. HE KNEW THE GANG MEMBERS. AND HE WOULD CHECK 

11 ON WHAT THEY WERE DOING. 

12 HE SHOWED UP AT A VERY INTERESTING TIME ON 

13 AUGUST 23 BECAUSE ABOUT A HALF AN HOUR BEFORE, POPS WAS 

14 BEATEN TO DEATH. POPS WAS BEATEN TO DEATH IN THE VICINITY 

15 OF THE INTERSECTION OF ANAHEIM AND ST. LOUIS ON ONE OF THOSE 

16 STREET CORNERS. OFFICER ALCARAZ WAS PATROLLING THE 

17 NEIGHBORHOOD, AND HE SAW A GANG OF EASTSIDE LONGOS THAT HE 

18 RECOGNIZED. THEY WERE WALKING DOWN THE STREET, INCLUDING 

19 MR. VALENZUELA, INCLUDING MR. TAPIA. 

20 IN FACT, ONE OF THEM WAS CARRYING WHAT LOOKED 

21 TO ALCARAZ LIKE A STICK. HE DOESN'T KNOW WHAT KIND OF STICK 

22 IT WAS. HE DIDN'T GO INSPECT IT PERSONALLY, BUT IT WAS 

23 ABOUT THE SIZE OF A BASEBALL BAT OR A TABLE LEG. HE THINKS 

24 IT COULD HAVE BEEN A TABLE LEG, BUT HE REALLY DOESN'T KNOW. 

25 HE DIDN'T INSPECT IT. IT LOOKED LIKE TO HIM LIKE IT HAD A 

26 LITTLE BIT OF METAL ON ONE END, BUT IT WAS LARGELY WOOD. 

27 BUT HE SAW THESE EASTSIDE LONGOS WALKING IN A 

28 GANG DOWN THE SIDEWALK. IT'S NOT A CRIME TO WALK IN A GANG 
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1 DOWN THE SIDEWALK. IT'S NOT A CRIME TO CARRY A STICK IN 

2 YOUR HAND. SO ALL HE COULD DO IS PULL UP NEAR THEM, SHOUT 

3 TO THEM, MAKE CONTACT WITH THEM, TALK TO THEM A LITTLE BIT, 

4 AND THEN DRIVE ON. BUT HE HAD SEEN THEM. HE SAW BOTH THESE 

5 GUYS MOVING DOWN THE SIDEWALK WITH A STICK. 

6 WHEN THE CALL CAME OUT THAT THERE HAD BEEN AN 

7 INCIDENT HERE, OFFICER ALCARAZ AND OTHER OFFICERS CAME TO 

8 THE SCENE ON AUGUST 23. THEY FOUND POPS BEATEN AT THE 

9 CORNER OF ST. LOUIS AND ANAHEIM. THERE WAS ALSO A WITNESS 

10 THERE NAMED KEVIN MORAN. YOU'LL HEAR MORE ABOUT KEVIN MORAN 

11 AT ANOTHER TIME. I'M NOT GOING TO ADDRESS HIM AND POPS' 

12 BEATING AT THIS TIME IN THIS OPENING STATEMENT. 

13 BUT WHEN OFFICER ALCARAZ CAME BACK TO THE 

14 SCENE, HE CAME UP ANAHEIM STREET, AND HE SAW THE GANG 

( 15 MEMBERS AGAIN. THIS TIME, AS HE WAS RESPONDING TO THE SCENE 

16 OF POPS' BEATING, WHERE POPS WAS DOWN ON THE SIDEWALK WITH 

17 HIS HEAD SWELLING UP LIKE A BASKETBALL AND BLEEDING, THIS IS 

18 A MAN WHO WAS BEGINNING TO DECLINE TOWARDS DEATH. IT WASN'T 

19 THERE, BY THE TIME OFFICER ALCARAZ GOT TO THE SCENE, THAT HE 

20 SAW THESE GANG MEMBERS AGAIN. HE SAW THEM DOWN THE STREET A 

21 LITTLE BIT IN THE PARKING LOT NEAR ON'S MARKET WHERE, AS 

22 OFFICER ALCARAZ DROVE UP, HE SAW MR. VALENZUELA; HE SAW 

23 MR. TAPIA. 

24 MR. TAPIA HAD A BICYCLE FRAME IN HIS HANDS. 

25 HE WAS HOLDING IT OVER ANOTHER GENTLEMAN. THIS GENTLEMAN 

26 WAS MR. OSCAR THOMAS. AND AS THE POLICE ROLLED UP, HE 

' 
27 STARTED SIGNALING TO THEM FRANTICALLY. HE HAD A KNIFE IN 

\ 
28 HIS HAND. HE WAS TRYING TO FLAG DOWN THE POLICE, AND THE 
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1 POLICE CAME UP AND FOUND HIM. WHEN THEY CAME UP AND FOUND 

2 

3 

HIM, THE GANG MEMBERS FLED. AND OFFICER ALCARAZ AND FELLOW 

OFFICERS HAD TO CHASE AFTER THEM. MR. TAPIA DROPPED HIS 

4 BICYCLE, AND HE TRIED TO DISAPPEAR INTO THE NEIGHBORHOOD, 

5 BUT HE WAS CAUGHT THAT NIGHT. 

6 BUT WHAT WE WILL LEARN, WE'LL LEARN FROM OSCAR 

7 THOMAS, WHO SHOULD TESTIFY TODAY. AND HE'LL TELL YOU WHAT 

8 HAPPENED OUT THERE THAT NIGHT JUST BEFORE HE WAS FORTUNATE 

9 ENOUGH THAT THE OFFICERS CAME ALONG AND SAVED HIM. BUT THEY 

10 DID NOT COME ALONG, OBVIOUSLY, IN TIME TO SAVE POPS. 

11 OSCAR THOMAS WILL TELL YOU THIS: HE'S A 

12 FELLOW WHO CAME TO -- HE DID NOT GROW UP IN LONG BEACH. HE 

13 HASN'T LIVED IN LONG BEACH A LONG TIME. HE ARRIVED IN 

14 

15 

LONG BEACH IN NOVEMBER OF 1 94. HE'S A FELLOW WHO, IN HIS 

EARLY FORTIES, CAME FROM GEORGIA. 

16 HE WAS WALKING DOWN THE STREET THAT NIGHT 

17 BECAUSE HE LIVED ON ANAHEIM AND HE WANTED TO GO OUT AND GET 

18 SOME CIGARETTES LATE THAT NIGHT. HE DID. HE GOT THE 

19 CIGARETTES. AND HE CAME WALKING BACK UP THE STREET, CROSSED 

20 CHERRY, PASSED WHAT YOU SEE IS ON'S MARKET. AND THERE IN 

21 THAT PARKING LOT HE WAS ENCOUNTERED BY THESE GANG MEMBERS. 

22 MR. VALENZUELA, GRUMPY HERE, WENT UP TO HIM, 

23 SAID TO HIM -- LET ME SEE IF I CAN GIVE YOU THE WORDS 

24 "NIGGER, ARE YOU A BANGER?" THAT PHRASE MEANS, "DO YOU 

25 GANGBANG? ARE YOU A MEMBER OF GANGS?" 

26 OSCAR THOMAS IS NOT. HE SAID, "NO, MAN. I'M 

27 40 SOMETHING YEARS OLD. I'M FROM GEORGIA. I DON'T BANG." 

28 IT MADE NO DIFFERENCE TO THE DEFENDANT. HE 
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1 AUGUST 23RD. 

2 AND SHE CAME FORWARD BECAUSE OF HER CONCERN OVER 

3 THE SITUATION. BUT NOTICE WHAT SHE DID NOT DO. SHE DID 

4 NOT CLAIM TO HAVE ANY KNOWLEDGE OF AUGUST 23RD. SHE DID 

5 NOTHING TO GET HER SON OFF THE HOOK FOR AUGUST 23RD, AND 

6 SHE DIDN'T GET HER SON OFF THE HOOK FOR AUGUST 23RD. HE 

7 WAS PROSECUTED FOR AUGUST 23RD. SHE NEVER ASKED THE 

8 DETECTIVES, SHE NEVER ASKED THE DISTRICT ATTORNEY'S 

9 OFFICE, TO LIFT ONE FINGER TO HELP HER SON. 

10 THE NIGHT OF THE CRIMES HE WAS CHARGED WITH, SHE 

11 HAD NO INFORMATION FOR. IT WAS FOR THE AUGUST lST CRIME, 

12 THE AUGUST lST CRIME THAT SHE STEPPED FORWARD. 

13 NOW, WHAT WOULD BE YOUR MOTIVE FOR THAT? SHE 

14 SUBMITS HERSELF TO RISK BY DOING THAT AND HE BENEFITS. 

15 NONE THAT WE COULD SEE IN THE EVIDENCE. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MOST 

ALL RIGHT. LET ME MOVE TO THE AUGUST 23RD, THE 

ONE OF THE MOST IMPORTANT THINGS THAT I THINK WE 

NEED TO UNDERSTAND ABOUT THE AUGUST 23RD CRIMES IS HOW THE 

OBSERVATIONS OF KEVIN MORAN AND THE OBSERVATIONS OF OSCAR 

THOMAS ARE SANDWICHED VERY CLOSELY IN-BETWEEN OBSERVATIONS 

BY THE POLICE OFFICERS. 

IT'S ONLY 15 TO 30 MINUTES BEFORE POPS LEGRONE 

WAS BEATEN TO DEATH THAT OFFICER ALCARAZ SAW THESE GUYS OUT 

ON THE STREET AND SAW THEM OUT ON THE STREET WITH A STICK 

OR A BAT, SOMETHING LIKE THAT, 15, 30 MINUTES BEFOREHAND. 

AND THEN THEY CATCH HIM IN THE ACT. ALCARAZ 

27 CATCHES HIM IN THE ACT OF BEATING OSCAR THOMAS, OR 

28 ASSAULTING OSCAR THOMAS. WE'VE GOT THEM SANDWICHED. PUT 
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THE STICK IN THE HANDS OF TAPIA SHORTLY BEFORE THE BEATING 

OF NORMAN LEGRONE. IT'S VERY IMPORTANT. 

BUT NOT MERELY DO WE PUT A STICK IN TAPIA'S 

HAND, WE ALSO PUT BLOOD ON MR. VALENZUELA'S SHIRT. 

IT'S INTERESTING THAT AT THE TIME THEY ARE 

BEATING OSCAR THOMAS, THEY DON'T HAVE THE STICK ANYMORE. 

THEY'RE USING FISTS. THEY'RE USING A BICYCLE FRAME. 

THERE'S NO STICK. 

WHERE DO YOU THINK THAT STICK WENT? WHY DO YOU 

THINK THEY DIDN'T HAVE THAT STICK? 

I WOULD SUGGEST IT'S BECAUSE THAT STICK GOT 

COVERED WITH BLOOD WHILE THEY'RE BEATING MR. LEGRONE. 

THAT STICK WAS A BLOODY MESS THAT NO ONE WOULD WANT TO 

CARRY AROUND ANYMORE. IT WAS NOT A WEAPON YOU WANTED TO 

HAVE IN YOUR HANDS ANYMORE, BUT THE BLOOD WAS ON THE SHIRT 

OF 

MR. AYERS: OBJECTION; MISSTATES THE TESTIMONY. 

THE COURT: LADIES AND GENTLEMEN OF THE JURY, YOU 

ARE THE EXCLUSIVE JUDGES OF THE EVIDENCE. IF YOU DON'T 

RECALL, YOU CAN REFER TO YOUR NOTES OR YOU CAN HAVE THE 

COURT REPORTER READ BACK. 

STATEMENTS OF COUNSEL ARE NOT EVIDENCE. YOU ARE 

THE EXCLUSIVE JUDGES OF THE EVIDENCE. 

YOU MAY CONTINUE, MR. NIELSEN. 

MR. NIELSEN: ALL RIGHT. WHEN I SAY THERE'S BLOOD 

ON THE SHIRT OF VALENZUELA, NOT MERELY VALENZUELA ALONE, 

OSCAR THOMAS SAID A COUPLE OF GUYS IN THE BACKGROUND ALSO 

HAD BLOOD ON THEM. HE SAW THEM RUN AWAY, THE GUYS WHO HAD 
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BLOOD ON THEM. THAT BLOOD APPARENTLY SPREAD AROUND. IT 

WAS QUITE A BLOODY BEATING OF NORMAN LEGRONE. 

KEVIN MORAN, KEVIN MORAN, WHEN HE TESTIFIED 

AND YOU HEARD HIS STATEMENT -- YOU KNOW THE DETAILS OF THAT 

WELL. 

HE GAVE THAT STATEMENT ONLY AFTER WE GAVE HIM A 

DEAL ON HIS OWN CHARGES. DOES THAT MAKE IT NOT 

TRUSTWORTHY? 

I DON'T THINK YOU SHOULD LOOK AT THE EVIDENCE 

THAT WAY, FOR A COUPLE OF REASONS: NUMBER ONE, LOOK AT 

THE COURSE OF EVENTS IN THE COURTHOUSE. KEVIN MORAN TOLD 

THE DETECTIVES HE WAS READY, WILLING AND ABLE TO TAKE THAT 

STAND. 

WHAT CHANGED? WHAT CAUSED HIM NOT TO TAKE THE 

STAND WAS, HE TALKED TO AN ATTORNEY. AFTER HE TALKED TO 

HIS ATTORNEY, THE POSITION CHANGED, AND THAT ATTORNEY 

CAME TO THE DISTRICT ATTORNEY'S OFFICE AND SAID, "HE'S NOT 

TESTIFYING UNLESS HE GETS A DEAL." 

MR. AYERS: 

MR. SLEVIN: 

THE COURT: 

OBJECTION; NO TESTIMONY 

JOIN. 

ALL RIGHT. AGAIN, AS I UNDERSTAND, I 

THINK THAT INFERENCE CAN BE DRAWN FROM THE TESTIMONY, BUT 

WHAT I SAY IS NOT EVIDENCE. YOU ARE THE EXCLUSIVE JUDGES 

OF THE EVIDENCE. 

MR. NIELSEN 

MR. NIELSEN: BUT THERE'S AN EVEN BETTER REASON 

THAT WE DON'T HAVE TO WORRY ABOUT THE FACT THAT KEVIN 

MORAN GET'S A DEAL, AND THAT IS THAT HE TALKED TO THE 
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