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QUESTIONS PRESENTED FOR REVIEW

1). Whether the State of Illinois Appellate Court ruling denying petitioner’s claim, where his
murder conviction must be reversed, where his conviction was based on unreliable identification
testimony of three State’s witnesses, where there was no physical or scientific evidence ‘
connecting petitioner to the murder these ruling were in error and denied petitioner’s due process :
under the 14™ Amendment? ' } , _ T

- 2). Whether the State of Illinois Appellate Court ruling denying petitioner’s claim that the trial

" court violated petitioner’s right to counsel and right to a fair trial, where the trial. court frequently

and argumentatively interrupted defense counse! and-assumed the role of prosecutor through its

~ sua sponte objections during defense counsel’s closing argument, violating his 6™ and 14"

Amendment rights — to effective assistance of counsel at trial and due process?

3). Whether the State of Illinois Appellate Court ruling denying petitioner’s 14™ Amendment

right when the trial court abused its discretion and prejudiced the petitioner by denying the

defense counsel’s request for a continuance to obtain the testimony of Martell Laura, which the
defense worked diligently to secure and would have corroborated a possible defense theory that
Marley Collins was shot in retaliation by a rival gang member and not by the petitioner, violating '
his due process under the 14™ Amendment? :

4). Whether the State of Illinois Appellate Court ruling denying petitioner’s 14" Amendment due
process right when the trial court prohibited the defense from publishing two photographs of
Marley Collins; one holding a gun to his own head and another picture with a gun in his lap;
where such photos would have supported a possible defense theory that Collins was shot in
retaliation by a rival gang member, not the petitioner?

5). Whether the Illinois State Court should order a correction of the mittimus to reflect only one
conviction and sentence?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI '

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases ﬁ'om fedgral courts:

The opinion 6f the United States court of appeals appears at Appendix to
the petition and is o :
[ ] reported at , : ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. o

‘The opinion of._the United States district court appears at Appendix _to
the petition and is : : o

[ 1 reported at} _ _ ; or,
[ 1 has been designated for publication but is not yet reported; or,

[1]is unpublished. ‘ ’

[P]/For cases from state courts:

The opim'oﬂ of the highest state court to review the merits appears at
Appendix to the petition and is . _
[ﬁ’i'epdrted,at AP%UO L3¢ (B) : —; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. ’ » : :

o s 4SH Owstrct

The opinion of the _ MPEUATE  COURT OFZUIADLS tourt

appears at Appendix A to the petition and is
[\J/reported at __AOPENDIK (A) :or,

[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

[ 1 For cases from federal courts:

The déte on which the United States Court of 'Appeals decided my case
was -

[ ] No petition for rehéaring was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of v
Appeals on the following date: : , and a copy of the
- order denying rehearing appears at Appendix .

" 17 An extension of time to file the petition for a waih of certiorari was granted
to and including _ ' — (date) on ' . (date)
in Application No, __A : o '

The jurisdiction of this Court is invoked under 28 U1 &, ¢, §1254(1).

[L1 For cases from state courts: ‘

~ The date on which the highest state court decided my case was Seey 29, K 2 .
A copy of that decision appears at Appendix .

[ 1A timely petition for rehearing was thereafter denied on the following date:
» and a copy of the order denying rehearing -
appears at Appendix ____ o o

[ ] An extension of time to file the Detition for a writ of certiorari was granted
to and including ' (date) on ~ (date) in
Application No, __A '

The jurisdiction of this Court is invoked under 28 U. §. C, § 1257(a).
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REASONS FOR GRANTING THE PETITION

The reason why this Court should grant this petition is that the lower Court has failed to

. follow the Constitution in this petitioner’s case. This petitioner has pleaded in numerous appeals

to the Illinois Appellate Courts claiming that the trial Court denied him constitutional rights.

Petitioner appealed to the Illinois Appeals Court; the petitioner has clearly made
meritorious constitutional claims the trial Court refused to grant him the proper relief sought.
Because the trial Court in its ru1i11gs failed to follow the U.S. and Illinois Constifutions and the
Supreme Court of Illinois agreeing with the trial Courts rulings was in error.

The petitioner asks that this U.S. Supreme Court review the questions presented and grant

him the relief deemed proper by this Court.

This petitioner has presented this Court 5 questions and compelling reasons asserting
whether the Illinois Appeals Courts violated petitioner’.s 14" Amendment rights. These rulings
were in direct conflict of the U.S. and Illinois Constitutions.

In that, the first quesﬁon to this Court ‘was whether the petitioner’s first degree murder
conviction must be reversed where his conviction was based on unreliable identification
testimony of three State’s witnesses where there was no physical or scientific evidence
connecting petitioner to the murder. A

Due process protects defendants from conviction except where the State proves beyond a

-reasonable doubt every fact necessary to constitute the charged crime. In re Winship, 397 U.S.

358, 364 (1970). U.S. Const. Amendments V and XIV; Illinois Constitution Article 1 § 2.

16.
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! The testimonies from all the State’s witnesses in this case seen in the attached statement

"5of case clearly shows that neither State’s witnesses testimonies were credihle Their testimonies '

were conti ad1ctmg, conﬂictmg and 1nconsistent The Illinois Courts falled to con81der this. The
1dent1ﬁcatlon testlmony alone from each of these witnesses is enough to support why petltioner S
conv1ct10n should be reversed. Miller, Scott and West gave evidence that the shooter was not the
- petitioner. (See statement of the case) |
‘ The testimony to convict petitioner was insufficient to prove his guilt for first degree

murder beyond a reasonable doubt since the State s identification w1tnesses were not credlble :

7 "and gave testlmony and ev1dence of pet1t1oner not bemg the shooter The Appeals Courts should coe
‘ _-have con31deied th1s factor When a State opts to act in a field where its action has srgmﬁcant -

drscretionary elements 1t must nonetheless act in accord with the drctates of the constltution and )

in pa1t1cula1, in accord with the 14 Amendm'ent Due Process Clause.
| | When the Illmors Courts failed to cons1der the test1mon1es of these w1tnesses as 'not.
-1dent1fy1ng the petitloner as the shooter that partlcular act in that procedure in Ilhnois lacked '
Due Process protections which are in direct violation of the U. S. 14th Amendment |

| The Appellate Court gave 1ts own opimon in Wthh 1t stated that the petltloner s claims

~were frivolous but falled to provrde a full consideration and resolution of the matter Anders V.

Calzfornza 386 U. S 738 (1967) Petltioner asserts that he was denied hlS 14" Amendment nghts'

.when the trial court denied petltioner s request for a continuance to obtam the testlmony of
Martell Laura, in which th1s testimony would have corroborated the defense theory that the
victim was shot in retaliation by a rival gang member, not the petitioner and that the Appellate
court erred by agreeing with the trial court. : E

17.



- The defense filed a motion for continuance pursuant to 725fLCS 5/114-4 and argued that
Martell’s testimony was material and necessary .to the defense because it would also further
inrpeach State’s witnesses testimonies. The reason for the denial by the trial court was because'
the case had been pending since 2012 and that repeated continuances had been .gi.ve_n to both
sides for unavailable witnesses. | |

The trial Court’s denial of the motion was an abuse of discretion. It 'viol:ated petitioner’s

| U.S. and Ilinois constitutional rights to a fair trial and to present a defense.’ The Illinois -

: ~«5:Appe_11ate Courts are in error for agreeing with the trial court, (See statement of 'case) ' '
| In Illinois, motions for continuances in cnmmal cases are governed by 725 ILCS 5/ 114-4.
: "People V. Martznez 2011 I App 2d 100498, 1[48 Under subsection (B)(3) of the statute a :
Wntten motion for contlnuance made by a defendant more than 30 days after arrargnment may be
granted when a material witness is unavailable and the defense wrll be preJudrced by the absence
of the testimony and the State will not stlpulate to the testlmony 725 ILCS 5/ 1 14 4(B)(3)
The denial of the defense s motion for continuance also 1mphcates petltloner s Due o
», ‘Process rights to a falr trial under the 14 Amendment and his rrght to present a defense and to b.
' .have compulsory process to obtain witnesses under the 6th Amendment of the U. S Constltutlon

and the Ilhnms Constltutlon of 1970 Article 1 §§ 2, 8 See also. Washzngton V. T exas, 388 U. S
14, 18 19, ( 1967) The right to offer testlmony of w1tnesses and to compel thelr attendance if
necessary is in plam.terms, the right to present a defense. Chambers V'.‘Mississippi 4'10 ULS; 284,'

302.

18,
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A defendant s rlght to present his own defense witnesses to estabhsh a defense is a‘
furidamental element of Due Process of Law See Taylor v. Illznozs 484 U.S. 400 408 (1988).
Martell Laura s testlmony would have been favorable and materral to the defense See
-f_ ) statement of case. The Illmoxs Appellate Court erred by agreeing with the tr1al court s ruhngs. '

"See United States v. Valenzuela, 458 U.S. 858, 867.

) _ ThlS issue was before the Ilhn01s Appellate Court-and rehef should have been granted o

because weighing the facts and crrcumstances to this i 1ssue the Court d1d abuse its d1scret1on

v1olat1ng the petitioner’s 14th Amendment U. S Constrtutronal nghts and pet1t10ner asks that thrs T

Court grant him the relief sought of a new trial because the Illinois Appellate Courts dec181on s o

-derCt conﬂlct of the U. S. Constitution. (See note 6 n Gardner V. Barnett 175 F 3d 580 587)

(Where the court was held in error for fallmg to grant petltloner s motlon for a contmuance)

Petitioner also asserts that the State of Tllinois Appellate Court ruhng demed him lllS 6"

) and 14" Amendment nghts to effective assistance of counsel and Due Process when the trial

. court frequently and argumentatlvely 1nterrupted defense counsel and.assumed the role of the

' prosecutlon | .

| In order to preserve both the appearance and reahty of falrness the Due Process Clause
rTequires that a defendant be tned before a dlsmterested and 1mpart1a1 trier of fact U.S. Const
Amendment XIV, Il:Const. Article 1 § 2: See Marshall v. Jericho Inc 446 U'S 238, '242
o (1980) Regardless Whether the defendant’s case is tried by judge or jury the t11al court must |
mamtam its fau and neutral role and it must not become elther prosecutor or defender. People W

Gzacamzno, 347 11.2d 523, 529 (1932); People v. Cofield, 9 Tll.App.3d lOSl(lSt)(l973).__-
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The Sixth Amendment right to counsel guarantees a criminal defendant the opportunitv to

o -inal(e a proper elosmg argument. Henmg v. New York 422U.S. 853 856 59 ( 1975) People V.

.Stevens 338 Ill App 3d 806 810 (2003)

Thls right 1s violated when the trial court curtalls an attomey S argument by

argumentative 1nter1upt10ns People v. Crawford, 343 Il App. 3d 1050 1058 and thlS is What the. - A

trial court did in the petitioner’s case. See statement of the case.

: Petitioner has made this claim in the Illinois Appellate Court 'and the appellate court

agreed With the trial court. Those ruhngs are in dlrect conﬂict With U.S. Supreme Court law and ,

: Illlnms State law in Malshall v. Jericho, 446 U S. 238,242 and the U. S Const Amendment .
g '_] ’XIV I11.Const,, Article 1 § IL.
This Court should reverse the ruhngs in this case because the State of IllanIS rulmgs

v1olate the U S. Const Amendrnent XIV

Petitlonei also asserts that the State of Ilinois: Appellate Court ruling denymg pet1tlone1 s

14th amendment Due Process nght when the trial court prohibited the defense from pubhshing
two photographs of murder v1ct1m Marley Collins. | o | | |
In the_two photographs that the trial court prohibited the:defense ﬁom publishing, one 'o.f
_the photographs shows the victim holdmg a gun to his ¢ own head, and another photograph shows
‘the v1ct1m w1th a gun in his lap. These photographs would have supported a [p0351ble defense
- theory that he victim was shot in retaliation by a nval gang member and not the p‘etitione‘r. See

statement of the case.
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The Sixth Amendlnent guarantees a crlmmal defendant “a meanlngful opportunlty to

| presentadefense Holmesv South Carolzna 547US 319, 324 (2006); U.S. Const Amend Vv,

VL XIV; . Const. Article 1, §§ 2, 8. “Few rights are more fundamental than a defendant s right

to present relevant evrdence in his defense. Taylor v. Williams, 484 U. S 400, 408 ( 1983)

This court has clearly addresses th1s issue in Holmes Id., and Taylm id The Ilhnors
B Appellate Court has failed to follow these U.S. Supreme Court ruhngs instead the Illm01s

Appellate Court not only went agarnst these ruhngs to deny the petltroner s nghts under the U.s.

3 Const1tut10n Amendments V, Vland XTV as well as under the Illm01s Const Artlcle l §§ 2, 8 - :.

" The 1mportance of these photographs belng allowed into ev1dence was meanmgful to the S o

petitioner’s defense See statement of Case These photos should have been allowed Thrs Court :

should grant the writ of certroran and grant the petltloner the rehef of a new tnal
Whether the State of Illmors Appellate Court should order a correction of the mrttrmuC to

R 1eﬂect only one convrctlon and sentence?

”Under the “One Act One Cr’inie” doctrine, a defendant may only be subJ ect to convrctron

for one cume based on any smgle act. People v. Johnson, 2014 I.App. (1“) 120701 1] 30 If more

than one conviction has been entered based on the same physwal act the sentence should only be )

'1mposed on the most senous and all others should be vacated. Johnson 1d. The core: of the one
act one crinie rule is that only one conviction should be entered when there isa smgle v1ct1m
See People v. Leach, 2011 IL. App( ls‘) 090339, 9 30.
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In this case there was only one victim. The jury convicted the petitioner of Count 4
(intentional or knowing murder) and Count 6 (strong probability murder). See statement of case.

Since there was only one act of shooting and one victim (Collins) the Ilinois Appellate
Court failed to order a correction of the mittimus to reflect only one conviction under Count 4 of
~ the defendant. See Illinois Supreme Court Rule 615 (B)(1).

In all of the questions presented petitioner has personally demanded that all these issues
be reviewed by every Illinois State Court of Appeals for many years now. No court has allowed
this petitioner to argue the claims on its merits. There clearly were no due proccés protections as
required by the 14" Amendment, Whicﬁ is why the United States Supreme Court should grant
Certiorari.

Respectfully Submitted,

aé'.)y/qu

Derrick Miles
Register No. R15565
P.O. Box 1000
Menard, I1., 62259

Subscribed and Sworn to before me
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. CONCLUSION

The petition for a writ of certiorari should be granted.

Respectftﬂly sﬁ_bmitted,

o@%«lc Mele

Date: . MV 1P 9020
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No. 1-17-1258
THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
. ) Circuit Court of
Plaintiff-Appellee, ) Cook County.
. Yy, . 7
V. ) . No. 12 CR 11891
) : |
DERRICK MILES, ) . Honorable ,
) ‘Maura Slattery Boyle,
Defendant-Appellant. ) Judge Presiding,

JUSTICE HARRIS delivered the Judgmentof the court, with opinion.
Presiding Justice Mikva and J ustice Cunmngham concurred in the Judgment and opinion,

OPINION
q 1 Defendant, Derrick Miles, appeale his conviction, after a Jury trral of two counts of first
degree murder. On appeal defendant contends (1) the State s evidence was msufﬁment to prove .
h1n1 guilty beyond a reasonable doubt where the eyewrtnesses 1dent1ﬁcatronc were unrehable and
no physical evidence connected defendant to the shooting, (2) the trral court 1mproperly denied hrs
motion for a contlnuance to obtarn the testrmony ofa wrtness who would have corroborated the
defense’s theory of the case, (3) the trial court improperly barred defense counsel from publishing
two photographs of the victim holding a gun, (4) he was denied his constitutional right to counsel
and a fair trial when the trial court repeatedly 1nterrupted defense counsel’s closmg argurnent and

sustained its own objections, and (5) one of his convictions should be vacated pursuant to the one-
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act, .one-crime rule. For the following reasons,_ we affirm but order the mittimus corrected to show
one conviction of first degree murd‘er pursuant to the greater offense of intentional murder.
12 | I. JURISDICTION

93 The trial court denied ﬂdefendant’s motion to reconsider sentence on May 4, 2017.
Defendant filed a notice of .appeal on May‘ 4 2017. Aocordingly, this court has jurisdiction
pursuant to artlcle VI, section 6, of the Ilhn01s Constitution (111. Const. 1970, art. VI, § 6) and
[llinois Supreme Court Rule 603 (eff Feb 6 2013) and Rule 606 (eff. July 1, 2017), governing
appeals froma ﬁnal Judgment of convrctlon ina cr1m1nal case entered below.

14 ' o BACKGROUND

1 5 Defendant was charged by 1ndictment with. six counts of fir st degree murde1 in the
shootmg death of Marley Colllns also known as Mahk

ﬂ 6 At tr1al Janique Miller testiﬁed that she hved at 1517 South Spaulding Avenue in Chicago
| Illin01s. On May 28, 2012, around 5:3Q p.m., she was on her porch using Facebook on her phone.
A few houses down she saw Collins outside sitting andv playing cards with friends. There were
Ilots of people outside barbeculng, drinkmg, and getting high. Miller heard a gunshot comlng from
-ithe gangway When asked whether she saw a gun at this t1rne Mlller responded “I saw the gun,
| and then he got——he went through the gangway.’ > Miller descr1be-d the man with the gun as hght- |
sklnned w1th a shaved or bald head and hair on his chin and wearing a'white shirt and khaki shorts
Miller testlﬁed that she did not know the rhan but she had seen hlm in the area earlier that day.
When asked whether she saw the shooter‘ in .court? Miller responded, “I’m-not sure.”
97 " Miller testiﬁed that sheﬁ spoke with the police;and she_described the shooter as 5 feet, 11

inches tall, wearing tan shorts and a white shirt, with another white shirt across his chest and
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shoulders. On May 30, 2017, Miller viewed a physical lineup at the police stat‘ion and. identified
defendant as the person who killed Collins. She alsg identifred a photograph of defendant as the
shooter. . ‘ |

78 At trial, Miller acknowledged that on August 17, 2015 she spoke with defense attorney
Kathryn Lisco and 1nvest1gator Rosa Silva On that day, she srgned a handwritten statement in
- which she stated that she was on her porch and heard one gunshot but she d1d not see where the :
shot came from. She ran to another house for safety and did not see the person who'shot Collins,

- nor did she see anyone with a- gun Miller dld see someone in the gangway, but she was too far '

-away to notice the person s face or the clothes they were wearing ‘Shie noticed that the shooter

wore the same shoes as someone she had seen walking in the nelghborhood eatlier that day Miller -

identified three photographs of Colhns 'shown to her on August 17 2015, but’ after the State .
requested a sidebar, the. trial court allowed pubhcation of only one Collms brandished handguns
-in the other: photographs and the trial court deemed them too pre_]udrc1a1 to pubhsh to the j )ury
19  Miller testiﬁed that she had lied durlng her 1nterv1ew ‘on August 17 2015 ‘but now she was
telling the truth. She had lied. because she was off her medicatron and she was scared She had
been shot in an- unrelated matter prior to the meetmg Miller reafﬁrmed that she d1d see a person
-with a gun in the gangway, and she saw that person shoot Colhns She stated that the person who
shot Collins was the same person she had identified to pohce shortly after the incident '
910  Tracey Scott testified that on May 28, 2012 around 3:30 p-m., he and hlS son,’ Tracey
Drisdell, arrived for a barbecue at 1505 South Spaulding Avenue Scott saw Collins who was
related to his son and had gone to school with him. Others present included »l\/lartell'Laura,‘ Jamal -

Dortch, Irma Clay, Joseph “Boo” Vaughn,.andj Anthony'. Drisdell'(Drisdell)-.- Scott also saw

-3
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someone, who he later identiﬁed in court as defendant, “[j]ust pacing in the area,bwalking back
and forth by the vacant lot around .people,?’ He had never met »defehdantl and did not know his
| name. Scott sat down and defendant came up behind him. When Scott asked defendant what he -
was doing behind him, defendaht replied that he was waiting for Irma to bring'him a Swisher from
the store.
’11 11 Around 5 p.m., Scott was in Afront of the house at 1505 South Sp.aulding'-.Avenue and
Drisdell was washing his car vby the tree.VSco_tt s_at ina chair while hé talked to Vaughn, and Collins
~ sat in a chair next to Scott.. Defendant,b yvhd_was behind the_m‘,E pulled,out a black gun and said, “1
got your b¥x* gHA, ”lHe then tired one shot at" Collins “really close™ and ran through-the alley
_ :toward Sawyer Avenue. On May 29, 2012 Scott met with police and, after v1ew1ng photographs,
identified defendant as the person who shot Collms The followmg day, Scott met with an assistant
state’s attorney and a detective and againvhe identified a photograph of defendan-t as the shooter. -
112 At tnal Scott acknowledged that on | October- 15, 2015, he spoke with defense: attorney
Lisco and 1nvest1gator Silva. On that day, he 51gned a-statement in which he indicated he did not
see the shooter, did not know who the shooter _was, and did not see defendant shoot anyone. He
.Was shown a.photograph of defendant, and orl the bacl< he wrote, “I didn’t see him shoot nobody.”
Scott slgned and dated the photograph. Scott. testified that ir'1Y2.0'15 be had changed his statement
because ‘.‘my life was :th_reatehed_.”.lHe testified that his 2015 statement was not true and that his
earlier statement about what happened on May 28, 2012, w.as the truth.
1] 13 Drisdell testiﬁed that- 'in'May 2012-,. he lived at 1505;South Spaulding Averlue with his
parents. He had a 2004 felony conv1ct10n for state beneﬁts fraud, and he completed hrs sentence

of probatron He has been an onlme academrc advisor since May of 2016 On May 28 2012, he

-4 -



No. 1-17-1258

was home celebrating Memorial Day with his family. He saw his Aunt Irma Outside, and Vaughn
and Collins were sitting and talking. He also saw Scott and Scott’s' son. Defendant was on the
porch at 1511 South Spaulding Avenue talking to one of the guys who Iived next door. Drisdell
had never seen defendant before, but he stood in front of defendant .an_d talked to him “about things
in the neighborhood.” Drisdell identified defendant in open court.

14 Around 5:30 p.m., Drisdell’s fiancée parked her car in front of his house. He went to clean ,
the car because the kids who greeted hrs ﬁancee left ﬁngerprlnts onit. Ashe w1ped the front fender :
he noticed Scott sitting in 4 chalr along w1th Colhns and Vaughn Defendant was standmg behind
Collins. Defendant pulled up hlS ‘shirt, took a black gun frorn his warstband and said, “I got your
a*** > He shot Collins once and fled through the vacant. lot Drisdell ran and cal]ed 911 He
testified that he had seen defendant “pretty much all day” -and got a good look at the 'shooter’s face
because the shooting happened about § to 1 0 feet auvay." At the scene Dri'sdell 'd'escribed the shooter
to police as 5 feet, 9 or 10 inches tall, 170 to 180 pounds hght skinned, bald, and wearlng dark
blue jeans and a T-shirt. o |

915 The next day, Drisdell met with police and viewed a 'physical hneup 'He identified
defendant as the person who shot Colhns Drisdell also 1dent1ﬁed defendant in a photograph
Drisdell testified that he requested relocation s serv1ces from the state s attorney s office because he
was afraid to live at his home where the murder occurred He was provided W1th a security dep051t
first month’s rent, and movmg expenses |

16 Simone Birden testified that on My 28, 2012, she lived at 151 1 South:S'paulding A\}enue.
Defendant came to her apattment that afternoon. She had known him for ahout ayear. Theyusploke

for three to five minutes; and defendant asked for Birden’s phone fumber. After she gave him her

s
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number, she hugged him and he left. Birden testified that when she hugged defendant, she had her
arms around him and did not feel.a' gun on 'hirn. She subsequently vtestiﬁed that she touched him
around the waist. | :

917  About 20 minutes after defendant lefts Birden heard one gunshot, and -she went outside 5
minutes. later. After the shooting, Birden saw a lot of people running south, but she did not see
anyone with a gun. When police arrived, she told them that defendant had visited her home. She
went to the police station and 1dent1f1ed a photograph of defendant but she did not identify
defendant as the shooter because she d1d not witness the shootrng Blrden signed a handwrrtten _
statement 1ndrcat1ng that defendant told‘her he would come back later and that she did not see the
; shootrng N | |

ﬁ[ 18  Paramedic Joshua Kowalczyk testrﬁed that on May 28, 2012 he and hlS partner arrived at
1505 South Spauldlng Avenue to a somewhat hectic” scene. They found Collins lying on h1s
~ back, unresponsive and not breathlng There was a shght graze wound” and a gunshot wound
near Collins’s belly button. Since the crowd was unruly, Kowalczyk and his partner provided
routine traurna care and then transported Colhns to Mt. Sinai Hosprtal for further medical care.
919 vadence techn101an Terrance McKittenck te‘strﬁed that he and his partner processed the
crime scene and recovered a Wmchester 45 callber auto fired cartrldge case. In the east alley,
'McKrttenck found what he suspected was blood, and he swabbed the substance. He did not find
any other physrcal ev1dence
| 1 20 The partles stlpulated that forensrc °crent1st John Onstwedder would testlfy that he found
no latent i 1mpre531ons suitable for comparlson on the shell casing. Forensrc scientist Francesca

Antonacci would testify that no-blood was found on the swab taken at the crime scene.
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921 Medical examiner Lauren Moser-Woeltz testified that she performed 'a postmortem
examination on Collins. She found a gunshot wound in his abdomien and recovered a deformed
copper jacketed projectile. He also had a graze wound “superior to the entrance wound.” The
direction of the Wound path was front to back and downward She found no evidence of contact or
close range firing around the entrance wound. The cause of death was a gunshot wound, and the

manner of death was homicide.

122 Tajuana West testrﬁed for the defense She stated that on May 28, 2012 she was at 15th

Street and Spauldrng Avenue walkrng home from her grandmother s house when she heard a

' gunshot. She looked up and saw a man fall to the ground She saw another man take off runmng,

throw something in the bushes, run through the hght and then down the alley ” West saw the man s

face and descrrbed h1m as th1n hght-skmned 5 feet 9 1nches tall;- and wearlng a white tank top

and khakis. West drd not know anyone from the area and drd not want to be at trial. She was

testifying only because she had been. subpoenaed o |

123 On cross- examlnatron West stated that the person who ran away from the vrctrm was the

only person she had seen on the street She “drd not exactly” see someone shoot Collms but she

saw a person run from the body and throw somethrng into the bushes She d1d not see a group of
people and assurned the person runnrng away was the shooter West called 911, and when pohce

arrived, she tried to tell thern what happened but they handcuffed her and putherina car for over

an hour with the windows up. She told the ofﬁcers that she saw the shooter throw somethrng in

the bushes. West tried to tell them that they were lookrng in the wrong spot for the gun, but they

were not interested. The. pohce let her go after rnak[mg] sure she had no warrants or nothrng else

on her background.” She refused to view photographs because she drshked how she was treated.

-7
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724 On March 13, 2015, defense attorney Lisco and investigator Silva came to West’s house
and showed her four photograph»s of thersame person. She .told them that it looked like the person
she saw at the scene, but she was not sure. West signed two photographs that she thought vlooked
like the man who threw something in the bushes. The man in the photographs was not defendant.
On August 14, 2015, Detectives Jones and Esparza visited West, and she told them that an attorney
showed her photographs of someone who_ tooked like the shooter.'-She told the detectives that she
saw the shooter’s face and that he threw anobject into the‘bushe'.s_.v She had tried to tell police at
the scene what happened, but she was handcuffed and piaced ina car for over an hour. West stated
that she saw the shoo‘ter throw abl_ack gun in the' bushes, but no one 1is_tened to her at the time. On

No_srember 14, 2016, attorney Lisco yisi_tedl_West again and show_ed her one photograph of
| defendant West 1dent1ﬁed the photograph as someone who was not the shooter.”
| q 25 West testified that she did not know;d_e_fendant, she denied he was the person she saw with

a gun who threw something in the bushe's, and she did not know.Collins or anyone ‘who lived in
the area. | | ,

1] 26 The partles stlpulated that Officer Manuel Ramirez would testify that on May 28,2012, he
| and hlS partner responded toa call of a person shotat 1503 South Spauldmg Avenue. He met w1th
West at the scene, and she descnbed the shooter as a “male black, ﬁve nine, welghmg between

150 160 pounds black harr with a fade hairstyle, light brown complexion, weanng a white tank
“top and tan cargo pants.” West d1d not tell him that the shooter put something in the bushes. She
1nformed h1m that the shooter fled eastbound from 15th Street;

‘1] 27 In rebuttal Ofﬁcel Angel Mendez te strﬁed that on May 28, 2012 he responded to a call of

a shooting in the 15 00 block of South Spauldmg Avenue. He did not speak with West nor did he

: 5.
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see a female handcuffed in‘a police car. Detectlve J ones test1f1ed that he d1d not speak W1th West
at the scene, he never saw a woman 1n handcuffs, he and neversaw anyone in the back of a police
car. He spoke with West for the first time on August 14, 20 15, after he learned that defense counsel
and an investigator had previously interviewed {her. Jones showed West the same ph_otographs
defense counsel had shown her of a person who was not defendant but ‘vyho West had sa'idlooked
like the person who threw something in the bushes. ’l—loyvever 'West told Jones that “she could not
-actually see the face of the shooter” and’ she never saw anyone with a gun J ones did rot set up an
identification for West becauise she had told h1m she d1d not see the shooter s face

928 Thej Jury found defendarit gullty of ﬁrst degree mul der and that, durlng the commlssmn of

the offense, he pelsonally dlscharged a firearm that prox1mately caused death The trlal court

denied defendant’s motion for a new trial and sentenced him to 60 years’ 1mpnsonment Defendant
filed a motion to reconsider sentence, wh1ch was denled Th1s appeal followed

129 - e ANALYSIS |

1130 Defendant first contends that the State failed to prove hnn gullty beyond a reasonable
doubt. When a defendant challenges the sufﬁmency of the ev1dence used to convict hnn we
determine whether, when wewmg the evidence i in the l1 ght most favorable to the State any ranonal
trier of fact could have found the essential elemments of the crime beyond a reasonable doubt People‘
v. Smith, 185111 2d 532, 541 (1999). The jury, as fact ﬁnder determmes the c1ed1b1hty of witnesses
and the weight to be given their testimony, and this court w1ll not subst1tute its Judgment for that
of the jury. on these matters. People 12 B7 ooks 187 L. 2d 91 132 (1999). Defendant s conviction
will not be overturned unless the evidence “is s 50 unreasonable 1rnprobable or unsatlsfactory that

it justifies a reasonable déubt of defendant S gullt ” People V. Wheeler 226 Ill 2d 92, 115 (2007).

-9.
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- 931 Defendant contends that he was convicted based oa eyewitness testimony identifying him
as the shooter, but the testimony was: unreli_able. He points out that Miller only heard a gunshot
and she never testified that she actually sav_{'Collins get shot. Scott testified that Collins was shot
at close range,vwhicvh was contradicted by the medical examiner who found no vevidence of close
range ﬁring. Drisdell testified that defendant pulled a gun out of his waistband, but Birden testified
that she did not feel a gun on defendant when she hugged him. Furthermore both Miller and Scott
s1gned handwritten statements in 2015 statrng that they d1d not see the- shootel s face and did not
know who shot Collins. Scott also srgned a photograph of defendant in 2015 and wrote on the
back “l drdn t see him shoot nobody ” Defendant argues that Anthony Drlsdell the third witness
who 1_dent1ﬁed defendant as the shooter; was notvcredlble:because he received: a benefit from the
prosecuti011 in the form' of rent, a seCurity dep_o_sit, and moving expenses. Giyenthat no physical
evidenoe .connected him toi theb slfr_ooting,j defendant eontends their unreliable testimony was
insnffrcient to convict hind beyond a reasOnable doubt.

1] 32 We disagree. While Mlller and Scott gave statements to defense counsel in 2015 that they
~ did not see the shooter and did not know who shot Collins, both gave pr1or statements at the time
of the murder that they had seen the shooter and 1dent1ﬁed defendant as the person-who shot
| Colllns At trial, both eyew1tnesses acknowledged that they lied to defense counsel in 2015 because
they were afraid, but they ca_onﬁrmed that thelr prior identification of defendant as the-shooter was
~ true. : Although Miller and Soott made prior-'i‘nconsistent_statements regarding the identiﬁcation of
the shooter the Jury heard thrs ev1dence and 1t-1s the Jury S respons1b1hty to resolve factual
-dlsputes and assess the c1ed1b1l1ty of w1tnesses People V. thte 20ll IL App (1st) 092852, § 78;

see also Brooks, 187 I11. 2d at 132 (finding that it is for the trier of fact_ to deterrnlne the credibility
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of recantation testimony). The jury ¢learly believed Miller -altd Scott when they te'stitled that their |
identification of defen.dant as the shooter was the .tru'th. |

933 The critical inquiry here is vy'he'ther, after viewing the evidence in the light most favorable
to the State, any rational:trier of fact could have found that defendant_shot Collins beyond a
reasonable doubt. People v. Green, 2017 IL “App (lst) l- 152513, §102. ‘When evaluating the
reliability of 1dent1ﬂcat10n testimony, we consider (1) the opportunlty the W1tness had to view the
offender, (2) the witness’ s degree of attentlon (3) the accuracy of the witness’s descr1pt1on of the
offender, (4) the w1tness s level of certamty regardmg the 1dent1ﬁcat10n and (5) the length of time
befween the event and the w1tness s 1dent1ﬁcat10n People 2 Slzm 127 IIl. 2d 302, 307- 08 ( 1989)
34, Eyewitnesses Mlller Scott and Drlsdell test1ﬁed that they were outside near 1505 South
Spauldmg Avenue-on the day of the incident. Each stated that defendant was in the area for some
time before the shootlng so they had an opportumty to observe him. All test1ﬁed that they heard
one gunshot and saw a person with a gun flee the s scene, They descrlbed the person as 5 feet, 9
inches to 5 feet, 11 inches tall and hght sk1nned and Mlller and Dnsdell described h1m as weaung
a white T-shirt and shorts. Defense w1tness West gave a s1m1lar descrlptlon of the suspect Shortly
after the incident, Mlller Scott and Drisdell separately v1ewed photographs and/or a lineup and
unequlvocally 1dent1ﬁed defendant as the person who was at the scene with a gun Although there
were minor inconsistencies in their test1mony regardmg the exact clothes the shooter was wearlng,.
- whether the shooter came from the gangway or was standmg behmd Collins 11ght before he was
shot, or whether defendant pulled the gun from his wa1stband that is expected when people view

/

the same event under traumatic 01rcumstances B/ ooks 187 Ill 2d at 133 G1ven the stlength of

the identification test1mony, we do not find that the minor dlscrepancies and lack of physical

=11 -



No. 1-17-1258

evidence raise a reasonable doubt t_hat defehdant shot Collins. See Péople v. Rodriguez; 2012 IL
App (1st) 072758-B, ﬁ[48 (finding that “laek of physical evidence and minor inconsistencies do
not render the evidence so um‘easonable',:‘ir'nprobaéble or uhsatisfaetory to justify reversal of the
jury’s determination™). | |
935 “ Defendant argues, however, that Drisdell was not a credible witness because he:received
 benefits from the State in the form of rent, a security deposit, and moving expenses. He contends
that West, the only eyewitness who did not ideutit’y defendant as the shooter, was the most credible
because she did not know anyone involved 1n the case and appeared onty pursuant to a subpoena.
q 3-6 The 'testimony ofa witness \tvho 1'eceived a benefit fhorh. the State is not unreliable per se;
_rather as with other witness testtrrtony, 1t is for the tuer of fact to determine- the witness’s
cred1b1ht‘y and-the We1ght to be. glven hlS or r her testimony. People v. Wheeler, 401 I1l. App.-3d
'304 3 10-11 (2010) Even 1f we exclude Dnsdell asa credlble witness, Mlller and Scott remain as
witnesses who 1dent1ﬁed defendant as the shooter “[Tlhe testlmony of a single witness; if positive
and credlble is sufﬁc1ent to .conv1ct even though it is contrad1cted by the defendant.” People v.
Siguenza-Brito, 235 11l 2d 213 228 (2009) ‘While West did not 1dent1fy defendant as the shooter,
her descrlptlon of the shooter matched that glven bvaﬂler and Scott. Also the jury heard West’s
testunony and, as was its duty, welghed that ev1dence against othe1 w1tness testimony. This court
will not substltute its Judgment. for that of the jury on these matters. We find that- the evidence,
‘v1ewed in the hght most favorable to the Steite, was sufﬁment to convict defendant of first degree
| murder beyond a reasonable doubt . | |
1 37 Defendant next contends that the tnal court 1mproper1y demed his motion for a continuance

to_obtal_n the testlmony of witness Martell Laura. Section 114_—4_(b)(3) of the Code of Criminal
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- Procedure of 1963 (Criminal Code) (725 ILCS 51 14-4(.b)(3).(West 2016)), provides that a written
motion for a contrnuance made more than 30 days after a arraignment may be granted if “[a] material
witness is unavarlable and the defense wrll be prejudrced byl the absence of hlS testimony.” We
review the trial court’s denial of a contlnuance for abuse of discretion. Paople V. Flores 269 111
App. 3d 196, 201 (1995). However, we will reverse the trial court’s determmatron omly if the court
abused its dlscretron and denial of the continuance prejudrced the defendant People v. Ward, 154
IIL. 24 272, 304 (1992). o |

138  Defendant’s trial was set for August 22 2016 but because the State could not locate several
witnesses it wished to call ‘the tnal was continued to November 14 2016. On August 25 2016
the trial court admomshed Martell that he had to appear oh November 14, 201 6 but Martell failed
to appear. The State 1nf01med the court, “our ofﬁce did speak wrth h1m this morning. He i is aware
of today’s court date, he is in fear, does not want to come to court.” The trl‘al court held the case -
over to the next.day and issued a warrant for Martell to- appear Defense counsel spoke wrth Martell
and arranged to transport h1m to the court to turn h1mself in on the warrant However Martell “Was
not present at the prearranged time. and locatron ” The trral court glanted a contmuance untll '
November 30, 2016, and Martell was 1nformed of the new tr1a1 date Agam Martell d1d not appear,
and the court granted defense counsel a continuance untll Janualy 9 2017 |

939 On January. 9, 2017 defendant s trial was set to begln but Martell farled to show up in
court as a witness. Defense counsel filed a motion for a contmuance pu1 suant. tov section 114 4,
arguing that Martell’s testimony was material and would corroborate the defense s theory of the
case. The trial court denled the motion. As the court explarned at the hearrng on defendant s motion

for a new trial, “[t]hls case has been pendrng since 2012. Mr Laura was: advrsed to be here. I had
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given continuance [sic] to get people l_lere. ﬁe did not appear.” The court had given continuances
to the defense on November 14,2016, and on November 30, 2016, tlobprocure its witness.. The trial
court “advised fhe defehse; agaih 1-9-17 was-the date. [The case] had been pending for ﬁy¢ years
aﬁd the court was doing everything it couldit‘o bring it to trial.”

140 Whenreviewing a denial of a request for a continuance to secure the presence of a witness,
we consider (1) the diligence of defendant,‘ (2) whether defendam_ has shown that the testimony
was material and may hgve affe,cted the verdict; and (3) whether the exclusion of the testimony
prejudiced defendant. People v, McClain, 343 1l. App. 3d 1122, 1130.(2003). Even if we find that
counsel was diligent in attempting to get Ma'rtell;to court, defendant must also show that Martell’s
testimony was material and:its ;xcluéion pr}ejudiced_him at trial. See People v..Gar'dnerv, 282 111
App. 3d 209, 215 (1996).
| 1{.41} Defendant’s contention is .,based 0£1 two handwritten statements. In a May 30, 2012,
..st.aternent, Martell told the assistant s.tate"s attorney that on May 2_85 2012, he-was in the area of
1503 South Spaulding Avenue hanging out Wi.ih'Collins. Defendant approached and ‘asked if
‘anyone had a phone. Defendant asked _hméﬁto get something from the store. Defendant started
i walking back and forth,, ligtening‘to_ Martell’s conversation with Collins. Wheﬁ, Irma came back
from the store, Martell heard ‘ja_léud gun sh:ot”vand‘ Collins fell down. Martell ran from the scene.
: Hé stated that defendant was the only person'sta.nding behind him when Collins was sﬁot.
942 On Qc’;ober 2, 2014, Martell gave a:statement to defense attorney Lisco and 'jnvestigator
_ Ros;_ at the Gr_aham Correc_ﬁ_oﬁal Cent;;r. M@ell stated that he and Collins were members of the
Sicko vBoys gang‘aqd, five days before Collilns was killed, he aﬁd Collins were involved in a fight

with the Breeds, a gang with territory near. the Sicko Boys’ territory. Martell stated that “we
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whooped them real good.” Martell further stated that on May 28,2012, he was outsrde 15 05 South
Spauldmg Avenue with Vaughan He saw Vaughan s'Aunt Irma walkmg toward them when he
heard two shots from behind. He “hit the ground and lay on hlS stomach.” Martell did not see the
shooter nor drd he see the shooter fire a gun. After firing the shots, the shooter ran toward Kedzie
Avenue. Martell also stated that “the dude-who shot” Collins was on house arrest at. 1515 South
Spaulding Avenue. |
§43. _Martell also stated that “he is thirsty for reveng—e. against Derrick' .Miles ? While he was,in. |
'_ Cook County jail, Martell “leamed where Derrick Mrles Was berng housed” and “he purposely got
.hrmself t1ansferred from D1v1sron 5to Division 1 so that he, could kill Demck Mlles » He also sent
a message to fellow Srcko Boysgang members “to smash Derrrck Mrles on srght ”

T 44 ..Defendant argues that Martell’s testrmony ‘was materrai because it would have supported )
the defense s theory that Colhns was shot in retaliation by a r1val gang member rather than.

defendant. Martell stated that he: and Collins were members of the Sicko Boys gang and they were

| - -mvolved na ﬁght with a r1va1 gang days before Colhns was kllled Ev1dence of gang membershrp
* or involvement in gang-related activity, however, is adm1s51b1e only if sufﬁcrent proof ex1sts that.' :
_such membershrp or act1v1ty is related to. the crime. charged People V. szth 141 1IL. 2d 40, 58
(1990). Martell never connected the shootmg of Collins,-or anythmg else happenmg that day,
the gang -related ﬁght

945 Furthermore Martell s other gang-related statements tended to | 1mphcate rather than
exclude defendant as the shooter which may explarn h1s reluctance to test1fy in court. Martell
stated that he was so “thirsty for revenge” against d_efendant tha_t he got hrmself transferred- to

defendant’s division so he could kill him, and he sent a message to his gang to' “smash”.defendant.
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Since Martell and Collins belonged tothe same gang, it is not sur_prising that Martell would want’
revenge against defendant if he believed defendant was the person who killed Collins. For these
reasons, testimony that Martell and Collins.--were_ involved in a‘r gang-'related,ﬁght prior to.the.
shooting was not material and would not have affected the outcome of the case.

46 We also find that the absence of Martell’s testimony at trial did not prejudice defendant.
Martell’s statements placed defendantat the scene when the shooting oecurred, and he identiﬁed_
defendant as the only person behind Collins =before he.was shot: As such, his statements regarding
the shooting substantially corroboratedthe;‘acco'unts gi\ren by State wjtnes’ses Miller, Scott, and
Drisdell,'all of whom positively Kidentiﬁed.defendant as the shooter. While defendant contends he
was never on' house arr'est,. which is contrary to‘ Martell’s stateinent of the shooter, that

ineonsistency by ditself‘ does" not exclude defendant as the shooter. Marteli rnay have merely been
mistaken about defendant heing under house arrest. Vie"wed_as a 'Who.le',‘ Martell’s statements
regarding the shooting ‘were lsuhstarrtialvlfftdumulative to the overwhelr'ning evidence identifying
defendant as the shooter As such, defendant has not shown preJudlce S0 as to merit a reversal of
his conviction. See People V. Cox 377 Ill App 3d 690, 706 (2007)

| q 47 Defendant makes a 1e1ated argument that the trial court erred in allowmg the defense to
‘pubhsh only one of three photographs that Mlller had 1dent1ﬁed as photos of Colhns The two
photographs not pubhshed showed Collms brandlshmg a handgun Defendant argues that the
unpublished photo graphs were matenal and probative because they supported the defense theory
that Collins was a gang member who had been in a‘ﬁght with a r1va1 gang five days prior to his
death, and that he was shot in retahatlon b}tla rrval gang"r_nernber. Since the_‘defense could not

show these photographs to the jury, “coupled with the trial court’s denial of the defense motion
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for a continuance,” the defense had to abandon its theory thatvanother person shot Collins due to a
dispute between rival gangs.‘ |

948 It is within the trial court’s discretfon to | weigh the probati\re valne and potentially
prejudicial effect of photographs of the victim. Peoplve V. Armstrong; 1:83. 1. 2d 130, 147 (1998).
“Even gruesome or disgusting p_ho'tographs may be properly admitted into evidence if they are
relevant to establish any fact at issue in the case.” Id. Defendant contends that these photos were
relevant to show Collins Was: a gang member ‘but he does not cite any- cases finding that a person’s
mere possession of a gun is ev1dence of gang membershrp No ev1dence presented at trial
connected the shootrng of Colhns to gang-related activity; Martell S statements also made no snch
connection. The trial court found the photographs far more preJudrcral than probatlve andvlts
determination was not an abuse of d1scretlon | | :

949 Defendant next contends that he was denied his const1tut10na1 rlght to‘counsel and a fair
trial where the trlal court repeatedly 1nterrupted defense connsel s closmg argument and sustained
its own obJectlons Defendant has a fundamental rlght to make a proper closmg argumlent in hrs
favor based on the evidence and apphcable law People V. S[evens 8 Ill App 3d 806, 810
(2003). This right is derlved from defendant’s const1tut10nal rrght to effectrve a531stance of
counsel. /d If defendant was denled his nght to make a prop‘er closrng argument, hlS convrctlon
will be reversed regardless of whether he was prejudlced by the error. ]d

150 Defendant is denied his rlght to make a proper closrng argument if the trial eourt 1epeatedly
1nterrupts counsel so as to curtarl h1s closmg argument See People V. Hezman 286 1l. App 3d

102,112-13 (1 996) (the tnal coult mterrupted defense counsel’s argument 40 to 50 times); People

v. Crawford, 343 1. App 3d 1050 1060 (2003) (trial court mterrupted defense counsel after two
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sentences and most of. counsel’s closing argument was interrupted). These interruptions;are often
in the form of a rebuttal or other expression of the court’s opposition to defense counsel’s argument
and reveal the court’s bias against defendant Cr awfo;d 343 111.. App 3d at 1060- 61 see also-
People v. Mays, 188 IIL. App. 3d 974, 982 83 (l989) (the trial judge’s slamming of his pencil,
heaving a sigh, and his facial gestures in response to defense counsel’s questions showed the judge
“presumed the worst of defendant™). . ) |
951 Unlike the trial court in Hezman and :C'r.awfo‘rd., the' trial court here did not _repeatedly
interrupt defense counsel with rebuttal _s.o as to curtail her closing argurnent.- Defense counsel was
well into her argument when the trial co.urt first objected to her statements on reasonable: doubt.
The follOwing exchange occ'urre.d:. ) |
“MS. LISCO: And it’s the state the state and the state- alone, not the defense who
has the burden of proof They must prove to you that they do have the rlght person beyond
a reasonable doubt Now some of you have sat on c1v1l juries before where the evidence
‘burden of proof was preponderance of ev1denc:e a tipping of the scales
THE COURT: Ladies and gentlemen sustained Counsel will not define reasonable
'doubt The jury will deﬁne 1easonable doubt themselves ,
MS LISCO Well proof beyond a reasonable doubt isa hlgher standard that that
'[szc] ladies and gentlemen It requires more conv1nc1ng evrdence So these disjointed,
mismatching fragments do not comply with ploof beyond a reasonable doubt. They don’t
meet that burden and r ll tell you why Because the detatls are 1mportant ?
Defense counsel proceeded to tell the jury about the 1nconsrstencres in the eyewitness testimony.

Counsel went through the testtmony of Mtller and Scott When she spoke of Drisdell, defense
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counsel emphasized his felony conviction and the fact he was paid to relocate She called him a
“fraudster.” Then the followmg occurred |
“MS. LISCO: Academic Advis01'? Really"? With a felony con\}iction? Do you think
academic adv1sors are supposed to have felony convictions when they’re adv1srng Students
and oftentimes our youth? I don’t think so. Now he said he had that _]Ob sincé May of
THE COURT: Sustamed as to what you th1nk Miss L1sco The jury will d1sregard‘
attorneys’ op1n1ons Attomeys op1mons are not ev1dence and should not be considered by
you as evidence. . | | )
" Counsel discussed the'v:inconsistent statements of Miller“and chott. Regarding Scott, defense
counsel argued: |
“I can tell you now, ladies and gentlemen that this statement that he made-—and make no
mistake, th1s is h1s statement—he wrote it in h1s own-handwrltmg—ls 1rreconc:1lab1e with
his testlmony on the‘W1tness .Vstand You have a reasonable doubt rlght there, ladies and
gentlemen. Was he lymg then‘7 Is he lymg now'7 Wthh 1s 1t’7 You can’t have it both ways.”
The trial court did not obJect to this argument The tnal court d1d not sustam an Ob_]eCUOI'l until the
State objected to defense counsel S statement that “There sa blue l1ght camera on almost every
block in this nelghborhood ladles and gentlemen ? Af_ter the State objeeted? the following
transpired: o | “
“THE COURT Sustamed Ladles and gentlemen there S been no testlﬁed [sic]
presented of such ev1dence That s stncken and dlsregarded Contmue with your

argument MISS L1sco but not w1th regard to pod cameras.
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MS. LISCO: Judge, you’re absolutely right. Ladies and gentlemen, there’s no
evidence of any pod camera in' this case. |
THE COURT: Nor any existing oﬁt there. There’s no evidence they eXisted in the

area.”

Toward the end of defense counsel’s closing argument, she returned to the concept of reasonable

doubt:

“MS. LISCO: The deféhsé a'sks.'y.c.nil to be cﬁﬁéal -.c;f‘the :evidcnce that you heard in
this case. Look at the q'ualitvy(of tha& cvidtence. as Wéll,l Illot. just:thé quantity. If it leaves you
wondering, then that’s re:asxé'na'_blé dgub{, - | | |

THE COURT: Sustained. Ladies and gehtléfnén, that w111 be sfricken from the
record. Again, the jurors are the deteiminénfs of what is reasonable doubt, notthe attorneys.

MS. LISCO: You eib'solu'te_‘lyéaréT the determiners of whéf’_s reasonable doubt, ladies

and gentlemen. And if you’re Wondéring'which of the conﬂictirig étories‘ of Janique Miller

- or Tracey Scott to believe, that’s reasonable doubt.

952

THE COURT: Sustained. Again, stricken. The jury will disregard. The jury will

decide what‘i’s reasonablé fdoﬁbt,-not:fthe attorneys.”

‘We find this case distinguishable from Heiman, Cravwford, and Mays.-Defense counsel’s

closing argument comprised almost 33’}5_age§ of re_éord, and the trial C(‘)ﬁft‘interrﬁpted her only four

times. We also find no indication that defense counisel was unable to fully present defendant’s

" theory of the case that he was innocér'lt'andz'thé testimony of the State’s witnesses ‘was unbelievable.

Nor do we find that the trial court’s statements reflect an opposition to defense counsel’s arguments

in the case. The trial court has discretion to tegulate the substance and style of closing arguments,
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and we will not disturb its determlnatron on the proprlety of remarks absent an abuse of discretion.
People v. Caﬂey, 205 T11. 2d 52, 128 (2001) After reviewing. the record we cannot say that the
trial court’s mhngs were arbitrary, fanc1fu1, or unreasonable or that no reasonable person would
take the trial court’s view. See People v. Hall, 19511 2d 1, 20 (2006).
1153 Defendant, however, takes issue with the trial court’s tvsro.objections to defense coulisei’s
statements on reasonable doubt, argulng that “the Jury was left with the irnpressioh that the judge
disagreed with defehse counsel’s sumrnation of the State’s evidence and that the defense counsel
had done somethmg versl wrong-’; We disagree. Our supreme court has made clear “that nelther
the court nor counsel should attempt to define the reasonable doubt .Standard for the ] Jury.” People
V. Spezght 153 Ill 2d 365, 374 (1992). Courts dlsfavor attempts by" counsel to explain the
reasonable doubt standard because ‘no matter how Weil-intentioned, the attempt may distort the
standard to the prejudice of the defendant.” People v. Keene, 169 Iil, 2d 1, 24'—2__5 ( 1995‘). Counsel
may discuss reasonable doubt and her view of the evidence and suggest whether»the' evidence
supports reasonable doubt People v. Laugharn, 297 Ill App 3d 807 811 (1998). Here, the trial
court did not ailow defense counsel to tell the Jury that if the ev1dence ‘eaves you wonderlng,
“that’s reasonable doubt,” but 1t did allow counsel to suggest that the 1ncon51stent statements by
Scott supported reasonable doubt We ﬁnd no rever51ble error here.
154 Asto defendant s final contention the State agrees that under the -one-act, one-crime
doctune defendant’s mtttimus.should be corrected to reﬂect only one convmtron on count IV,
which is the greater offense of 1ntent10nal murder See People V. Artzv 232 III 2d-156, 170 (2009)

(holding “that under the one-act, one-crime doctrine, sentence should be imposed on the more
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serious offense and the leés serious offense:shoﬁld'lbe vacated”). Tilerefore,' we order the mittimus
corrected to reflect only one conViption on fhé more serious offense. |

q55 ~ IV.CONCLUSION

56  For thé .foregoing feaséns, deféndant’s_ conviction is affirmed. We order the ﬁqittimus
corrected to reﬂect one conviction of first dégree rriurder on count IV, the mQre serious _offense of
intentional murder. | |

57 Affirmed; mittimus corrected.
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