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QUESTION PRESENTED

This Court has repeatedly held that to receive a certificate of

(113

appealability (‘COA”), a habeas petitioner ‘need.ohly{ show__that jurists
of reason could disagree with the dis‘trict”c{ourt’s res.ol'ution of his
constitutional claims or that jurists could conclude the issues presented

%

are adequate to deserve encouragement to' prooeed’further. Buck v.
Dauis, 137 S. Ct. 759, 773 (2017).

Petitioner’s trial counsel improperly insisted Hoang testify at
trial and that he testify falsely He coerced Hoang to testify by yelling
at him and telhng hlm 1t was the only was y he could avoid going to jail,
despite knowing that the proposed testimony was not true. The district
court and the Nmth Clrcult refused to grant a COA for Pet1t1oner s
meffectlve ass1stance. of counsel claim, despite the fact that the claim
was nmL qubJeﬁt to 28 U.S. C. § 2254(d) and desplte the fact that had
Hoang testlfled truthfully, there is a reasonable probab111ty of a better
outcome

Is the Nmth ClI‘(,Ult S demal of a COA on Hoang s 1neffect1ve

assutance of counsel claim contrary to thls Court’s Jurlsprudence‘?



PARTIES AND LIST OF PRIOR PROCEEDINGS

The parties to this proceeding are Petitioner Hung Linh Hoang and
Respondent Raymond Madden. The Califbrnia Attorney General represents
Respondent.

Hoang was convicted by jury in the Orange County Superior Court on
July 14, 2004 in People v. Hung Linh Hoang, case no. 03WF1095, Judge
Richard Toohey, presiding. Judgment was entered against. Hoang on October
29, 2004. Clerk’s Transcript, district court docket 49, lodgment 2, at 188-93,
265-67. | |

The thforma Cotrt \(;f ‘Ajp'p.eal‘ 'affix“'-m‘édv the Judgment oﬂ appeal in an
unpubhshed opinion fued on Apml 28 2006 in People v, Huan g,‘case no.

G034 /7 9. Petltloner S Append1x (, attached hereto (“Pet. App ”)

. The California Supreme Court summarily denied Hoang’s petition for
review on July 21, 20'06 in ca‘se no. 8143982.,Pét. App. E.

| The California Supreme Court dénied the petition for writ of habeas
corpus in In re Huﬁg Linh Hoaﬂg, case no S255318 on July‘lo, 2019, in an
uhpugiished brder. Pet. App. F. o S |

. The Umted States District Court for the Central District of California,
Judge R Gary Klausner pre&dm dlsmlssed the pet1t1on for habeas corpﬁs
in Hormg v. Z\/Iadden case no. 1'7 495 and demed a certlflcate of appealablhty
(COA) on September 21, 2020. Pet App. B, C. o

I



The Ninth Circuit Court of Appéals denied a COA in an unpublished
memorandum in Hoang v. Madden, case no. 20-56054, on December 3, 2020.

Pet. App. A.

III
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PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

Hung Linh Hoang petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals for the Ninth Circuit in
Hoang v. Madden, No. 20-56054.

OPINIONS BELCW

The memorandum opinion of the Nint,h Circuit Court of Appeals in
Hoang v. Madden, No. 20-5605—4; was not published. Pet. App. A. The order
of the United States District Cotirt denying relief is also unreported. Pet.
App. D. The California Court of Appeal’s affirmance on direct appeal, No.
(034779 is unpublished. Pet. App. G. The California Supreme Court’s
denial:;)f the pe‘titionv for review, No. S143982, is unpuBliéhéd. The ACalifornia
Supreme Court’s denial of the petition for habeas co‘rpus', No. 8255313, is
L‘m'p.ublished‘ Pet. App. F.

' JURISDICTION

'i‘he Ninth Circuit’s order denying a cert.ifiéaté of appéalébﬂity was

_vfilé(‘i and élr;t.ex"éd‘on. December 3, 2020. Pet. App. A. The diéfrict court had

jurisaiction under 28 U.S.C. §§ 2241 an_d 9254. The Ninth Circuit had



jurisdiction pursuant to 28 U.S.C. §§ 1291 and 2253. This Court has
jurisdiction under 28 U.S.C. § 1254(1). This petition is timely under Supreme
Court Rule 13.1.
- CONSTITUTIONAL AND STATUTORY
PROVISIQNS INVOLVED

Sixth Amendment to the U.S. Constitution
The Six Amendment provides, in relevant part: “In all criminal
" prosecutions, the accused shall enjoy the right to . . . have the assistance of

counsel for his defense.”

928 U.S.C. § 2253(c)

(¢)(1) Unless a circuit justice or judge issues a certificate of appealability, an
appeal may not be taken to the court of appeals from--
(A) the final order in a habeas corpus proc“e'e‘ding in which the detention

| complained of arises out of praceéa issued by a‘ Stafe éourt; or

- (B)the final 6rder in: a pr.oc.eédin‘g under section 2255.
@) A certlflcate of appealablhty may issue under paragraph (L only if the
apphcant has made a substanmal ohowmg of the denial of a const1tut10nal
rigﬂt. |
(8) r:I‘llir’;v‘(.:ertif‘ivclza‘te‘» of appealability under paragraph (1) shall indicate which

specific issue or issues satisfy the showing required by paragraph (2).



I. STATEMENT OF THE CASE
A. Basis for Federal Jurisdiction

Hoang is in state custody at California State Prison, Los Angeleq
Corlnty, in Lancaster California. He flled a hai .»eas petltlon under 28 U. S C.
§ 2954 challengmg the constltutlorrellty of his conv1et10n and sentence The
drqtrlct court dlsmlssed the petition on the merits with pr eJudlce Pet. App.
C It demed a COA pursuant to 28 U. S C. § 2253 Pet App B The Nmth
Circuit also denied a COA. Pet. App. A.

B. TFacts Material to the Consideration of the Question
Presented

1. Trial |
One eve‘rli‘ng in 2003, 17-year-old Sean Scarbrough was in his_bedroom
when he heerd loud shouting outside, in AVietna,‘rnese} He leoked outihi_sm
secerld.-stor§f W‘in.dow' to see Wha’; was going on.
| About 20 to 30 feet away, ir1 a parking .areiavbel‘ow, he saw an Asian
male get out of a car With a chrome revolver in his hand and chase another |
Aeian male around t.hev,car several ‘times, One of them was saying to the

other something like, “.Fu_ck you. I'm going to fucking kill you.”

P

! The following facts, unless otherwise indicated, are taken from the
California Court of Appeal opinion, Pet. App. G, and are contained in the
Reporters Transcript of trial, district court docket 49, lodgment 1. |




After the gunman stopped chasing the victim, the two faced each other,
and the victim lifted his arms as if to shield his face as the gunman pointed
the gun at him, and appeared to pull the trigger But When the gun didn’t
fire he testified the gunman opened the cyhnder of the revolver and looked
1n31de, then Went back to fhe car and leened 1n“‘coward the ﬂoorboard.

At this point Scarbrough went to an adjoining room for a better view.
But by the time he got to a window there, the victim in the chase had
apparently left, and Scarbrough saw a third Asian male, later identified as
Son Bui, wrestle the gun away from the gunman.

Scarbrough called 911, describing the gunrnan as Asian, 19 to 20 yeeirs
' old, Wearing a black j acket,‘ white shirti,' aind black shorts with White knee-
high eocks. He described t]oe other person Who’d been chaised as a male Asian,
Wearing é white shirt and bleck pants with slicked back hair. But he told the
911' operator that he had “no idea” who “any” of these people i)vere. |
Scarbrough testified that not long after, he saw.police arrive and take the
gun from Bui.

Bui was the only one Witii a.gun-——a revolizer with the liammer cocked.
The gun had e single ronnd in t}ie.cylinder, e “reload.” Bui had another four
.38 caliber riounds in a sock tucked in his jeans pocket.

vA.ccording'to officer testimony, ﬂie bulletﬂii'rom the cylinder. had what

looked like a dimple on the primer area of the casing. Though this could have



been a “strike mark” (where the hammer had hit it and misfired), the dimple
could have been caused by something else too, such as someone playing with
the bullet itself.

But fhere was no way to tell when this dimple (whatever caused it) had
been leff oﬁ thé bullet. ‘Nor was theré any Way fo tell Wheth@l“ this particular
roﬁnd had évéﬁ Béén in the c:}linder when Scaﬂoroﬁgh ciaimed to see ‘and |
heér the triggéf puﬁed and th‘e‘ha.lmzmevr ciick. .

Ten days after the incident, officers showed Scarbrough two
photographic “six-pack” lineups, from which he said he recognized Hoang as
the.gunman.

At trial, two other witnesses testified th’d been at the scene when
police arrived—Tin Nguyen and Chuan Le.

Nguyen had agreed with prosecutors to téstify truthfully in exchange
for juvenile wardship rather than detenfion for an unrelated attempted |
mﬁrdéf charge.

He testified th‘at he éaw a friend of his named Hong “Snappy” Tran
point a gun at Hoang (“Ronnie”). But' Son Bui to'ok‘the‘ guh from Tran, and
Traﬁ fled. Hoang was cryiﬁg. Nguyen also testified thaﬁ §vhen he toid the‘
policekabout “who did it,” he’d used Tran’s first name, “Hong,” which sounds

like “Hoang.” No one called Hoahg by his Vietnamese name “Hung.”



Then there was Chuan Le. Like Nguyen, Le was in custody at the time
of the trial, and was reluctant to testify because it could cause “problems” in
jail.

Bﬁt Le testified that at the ;cime of the inéident, he’d seen Hoané Being
chased arouhd a car by éomeone he didn’t knovgf holding >3‘. gﬁn. Aﬁd liké
Nguyen, he;d seen Bui take the gun away from the unicieﬁtified man, who
then ran.off.

The investigating officer testified that Nguyen and Le had given
statements that were different from their testimony. Nguyen had told him at
the time' that he saw Hoéng with a gun chasing éomeone aroundba car, and
that hé blater saw Bui trying to calm Hoang down. Aﬁd L'e héd firsf téld him
that he'd seen Hoang and Bui arguing, but had denied seeing either of them
with a.%‘gun. |

L.e told the officer (on his account) that he ‘didn’t understand mﬁch of
thé argument because it was in Vietnamese, but had unde‘rstood'Hoang
saying éométhing to Bui like “You’re not my homie anymore” and “I'm tired of
this shﬁ.” But the éffiéef testified th;at Le said something differént at the
policé station, while in custody. This time, according to’the officer, Le said
thét hé’d 11ed éarlier, and that Hoang did havetaﬁsilvér handgun at the time,

and was waving it around while argliing with Bui.



But both Nguyen and Le denied making statements like this to the
police.

One other prosecution witness testified as an expert on gangs. The
expert testified abouf the ways that gang members .canbjoin’ a gang, none of
which involved pointing a gun at initiateé. He testiﬁéd about the parandount
importancé to gangs of respect and loyalty, and the violent retaliatibn
merhbérs can expect for infdrm.ing on or testifyiﬁg against bfhér members.

) [13

And he testlﬁed that Hoang was among the gang’s “elders.”

When it came time to put on a defense case, the only witness Hoang's
trial aftbrney Michael Molfett‘a called was Hoaﬁg.

Before trial, on the night of the incident, Hoang had told police (much
like Nguyen and Le testified) that vhe didn’t know anything, ‘and fhat “the
ofher gﬁy had chased [him] with the gun.” He said that he was with éome
friends Whén a guy named Hong, who'd been arguing Wifh him, pulled a gun,
and that Son Bu’i tobk the gun from him and put it away. Hoang told police
that he didn’t know what the argﬁment had beeh about.

But in testlmony, Hoang told a different story. Instead of saymg that
he’d been the one Who was chased he told jurors that What Scarbrough had
W1‘tnessed Was a‘ Jumplﬁg in” ritual for Hong, Who knew that Hoang was

Jumpmg h1m n. J ust before starting the 1n1t1at10n Hoang made sure the gun

he was gomg to use was unloaded And after pomtmg the gun at Hong, he



went to his car to get a bullet to put it in the gun and scare Hong. Later on,
Son Bui wrestled the gun away from Hoang as part of the “act.” The others
“jumped [Hong] in” by beating him up. Afterward, Hoang and the others
talked atbont 'Whether they Were ‘going to admit' Hong into the gang,

Heang testified that his ea‘rlier, contrary etatenlent tobpoliee was a lie.
And that he’d lied'became a recurring theme in the pros‘ecution’s‘ Cross.

Honve*.ter, as.set ferth in the petitions filectis in the Californiet Supreme
Court and the district court, what Hoang first told the police was the truth,
and the lie was What he’d said on the stand—which he’d only done at the
beheqt of Mol etta. Pet App L.

| Well before trlal Molfetta had V1Q1ted Hoang in Jall He told Hoang

that 1f he was “serious about [his] case, he Would “have to do exactly as
[Molfetta] told [hlm] 7 "Id. : | |

And tht Molfetta told him to do was thz* Testlfy that the whole thmg
was part of a gang 1n1t1at10n Testlfy that he pomted a gundt the v1ct1m
- but dldn t pull the tmgger And ’restlfy that he 11ed to the pahce When he told
them that he hlmqelf had been the real v1et1m Id ~

Thls accordmg to Molfetta was Hoange best chanee to ge home”
beeause a11‘ he‘could be cohvicted of (if the Jursr believed it) 'v?*as a charge of
Weapon possessien er hréntiishiné. ‘Id.‘ But if Hhang testifie.,d consistent with

his earlier statements to pohce he’d be conv1cted and sent enced to hfe [d.



"~ Then in early July 2004, about one week before he ‘W'a's" to testify,
Hoang had a phone call with Molfetta and told him he didn’t want to testify.
But Molfetta got agitated and started to yell at him. Molfetta told him that if
Hoang didn’t trust him, he could fire him. Id. Molfetta also had Hoang’s
famlly persuade and pressure h1m to testlfy

| Hoang was pressured frorn h1s‘ con\rersatlons with Molfetta He knew
that his parents had already pa1d Molfetta a lot of money. Pet. App. I, J.
And ultimately, he still trusted Molfetta. So he did what Molfetta had told
him he had to do to avoid possibly spending life in prison. Pet. App. I.}

Hoang rvas convicted ‘onv July 14, 2004, of attempted murder and street
terr.or‘ism.2 He was sentenced to ﬁfe tn state p‘ri:son, With the possibility ‘of
parole, plns adconsecutive lO-yearl term.
2 B S‘tate Direet Appeal and ‘:‘POSt‘—COHViCtiAOHV

"Hoang appealed to the California Court of Appeal and his conviction
was affirmed on April 28, 2006. The California Supreme Court summarily

denied his petition for review.

2 This conviction was later vacated by the California Court of Appeal
following a change in state law. The vacating of the street terrorism-count
had no effect cn Hoang’s sentence because the sentence on the street
terrorism conviction had been stayed pursuant to California Penal Code §
654.



| Hoang then filed a counseled petition in the California Court of Appeal,
case GO'89413, claiming ineffective assistance of counsel (IAC”) because trial
counsel “abrogated his Fifth Amendment right to remain silent and
improperly encouraged false testimony.” The California Court of Appeal
denied the petition without prejudioe 'sothat Hoeng could'first‘ file in the trial
court Petltloner filed a habeas corpus petition in the Orange County
Superror Court (“OCSC”) case M11652, raising the same IAC claim. The
OCSC denied the petition as untimely. Petitioner then returned to the
Cahforma Court of Appeal case G040197, raising the same IAC c1a1m The
court demed the petltlon Wlthout comment |

It was not until 2”019, when federal habeas counsel had been ar)pointed

n the district ‘court, that the IAC c]rai.m was presented to the California
Supreme Court and exhausted. Between 2007 :;nd 2017, Hoang fiied
numerous actions in state and federal court that are not relevant to the claim
at issue in this petition.

3. Federal Habeas Action

Initially proceeding pro se, the district court appointed counsel‘ for
Hoang in 2018. On March 7, 2019, counsel filed a petition' con’caining the
single claim at issue here and sought a stay to exhaust the claim, which was
granted. On April 14, 2019, Hoang filed in the California Supreme Court the

prev1ously -mentioned petltlon for writ of habeas corpus case 5255813

10



claiming ineffective assistance of trial counsel. The court denied the petition
on July 10, 2019 with citations to In rev Robbins, 18 Cal.4th 770, 780 (1998)
and People v. Duvall, 9 Cal. 4th 464, 474 (1995). Pet. App. .

Returmng to federal court and followmg b1 1ef1ng by the parties, on
August 14, 2020, Magistrate Judge Karen E Scott issued a report and
recommendation to deny fhe single claim in the petition. Pet. App. E. Of
not;s,b the Magistraté Judge found de novo review appropriate here. The
district court accepted the report and issued judgment denying the petition
with prejudice on September 23, 2020. It also denied a COA. Pet. App. B, C,
D.

Hoang filed a notice of appeal and sought a COA from the Ninth
Circuit. It was denied on Decexﬁber 3, 2020. Pet. App. ‘A. |

II. REASONS FOR GRANTING THE WRIT
A. COA Standards

An applicant is entitled to a COA upon “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); Miller-El v. Cockrell,
537 U.S. 322, 327 (2003). “[A] COA should issue when the priSoner shows, at
least, that jurists of reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional right . ...” Slack v.

MecDaniel, 529 U.S. 473, 484 (2000).

11



“Obtaining a certificate of appealability ‘does not require a showing
that the appeal will succeed.” Welch v. United States, 136 S. Ct. 1257, 1263
(2016). Instead, thé petitioner satisfies the standard “by demonstrating that
jurists of raason could disagree with the dist_rict court’s}resql‘ution of his
consti’gutional claims or that jurists could chclu_de the issues presented are
adequate to deserve vencloxurlagement to proceed further,” Miller-E’l? 537 U.S.
at 327. “The COA inquiry asks only if the District Court’s decision was
debatable.” Id. at 348; Buck v. Davis, 137 S. Ct. 759, 774 (2017). Thisis a
“low” standard Frost v. Gilbert, 835 F.3d 883, 888 (9th Cir. 2016) (en banc)
The petltloner need only “prove somethlng more than the absence of
frivolity.”’ Miller-El, 537 U.S. at 338 (quotation marks omltted).

Although claims decided on the merits in state caurt are reviewed
under 28 U.S.C. § 2254(d), claimsbthat are hot are reviewedvde novo. Cone v.
Bell, 556 U.S. 449, 472 (2009). Because the California Supreme Court denied
this claim. an proéedural grounds, de novo review is the appropriate standard
hex"é.

B Hoang Meets the Modeat COA Standard on his Ineffective
-Assistance of Counsel Claim :

The magistrate judge correctly found that the California Supreme
Court denied Hoang’s claim on procedural grounds and no state court ever

reached the merits. Pet. App. E, at 13. The magistrate judge found that §

12



2254(d) did not apply and review of the claim should be de novo. Therefore,
2254(d) does not bar relief here. |

To prevail on a Strickland claim, a petitioner must show two things.
Str’ckland v, Washzngton 466 U.S. 668 685 (1984) F1rst he has to show
that tr*al counsel performance was “deficient,” ‘rhat 1t fell below an obJectlve
standard of reasonableness under prevailing professional norms. Id. at 687-
88. And‘ despite the “strong presumption” of reasonableness accorded trial
counsel’s decisions, even “a single, serious error” may be enough.
Kimmelman v. Morrison, 477 U.S. 365, 383 (1986).

Second, he has tov show that trlal counsel’s deficient' performance
“prejudiced’v’ his defense Id. at 687. This requires no more than a

“reaso: aable probablllty” that but for the def1c1ency, at least one juror;; | would

have had a 1eae011able doubt about at least one essenhal fact Buck v. ‘Davzs
18’7 S Ct 759, 77 6 (2017) A reasonable probablhty is one sufﬁclent to
nndermme confldenoe in the ‘outcome’ 7 Stmckland 466 U S at 694 -

Petltloner alleged that tr1al Counsel Mlohael Molfetta 1mproperly
1ns1sted Hoang testlfy at tmal and that he testlfy falsely Spec1ﬁcally,
‘ Molfetta encouraged him to test1fy faleely that 1) Hoang was the gunman
durmg the undellymg 1nc1dent and Z.) Hoang po1nted the gun at ‘rhe alleged
victim in order to scare him in the course of Jumplng the alleged victim in to
his’ gang Pet. App E.‘ Hoang al].eged trial co’unsel told him this was the only _

13



Way Hoang could win his case aﬁd avoid going to jail. U;p .ﬁntill then, Hoang‘
had informed his counsel that he was not the gunman in the incident, but
was instead the victim that had a gun pointed at him by another gang
member. Id. This was consistent with Hoang’s statement to police officers at
the time of the incident and to eyewitness testimony provided at the trial. Id.

. The Report-states that Hoang failed to show that trial counsel, Michael
Molfetta, “coerced” Hoang to testify and to testify falsely. Pet. App. E, at 3.
The Rep‘ort first concludes that Hoang failed to show that trial counsel
coerced his testimony because counsel had a “clear, and reasonable strategy.”
Thé Re;;ort goes on to conclude that Hoang fail‘evd to prove fhat couﬁséi kﬁeW
"Hoang’s testimony was false. »H:owevye‘r, the mégistrate judge acknowledges
fhat .H.oang’s déclaration “does contain language which, read‘ in a light
favorable to Petitioﬁer, could imply Molfetta knew the testimény to be false.”
Pét App. E, at 3. This concession alorie makes the district couff’s denial.
reasonably debatable” under the COA standard.

The maglstra’re judge’s analysis is flawed and her conclusmn is error.

Fil;St, Hoané’s declafétion makes it clear that Molfetta told him that he could
not testify 4“to ‘what realiy happened” becéuse otherwise he would get life in
f)risoﬁ. “Onej does not n‘e‘ecvl ‘;o read Hoang’s declaration “iﬂ a light favorable fo
‘Pet.i.tiucner”v fo understand that Hoaﬁg alléged tilat Molfetta was told What

really hépﬁened, i.e. the truth, and told Hoang he could not testify to that, i.e.

14



encouraged false testimony. That is a plain and clear reading of the evidence.
Hoang sufficiently alleged and demonstrated that Molfetta knew that
Hoang’s testimony was false and, therefore, trial counsel’s performance was
deficient.

- In-addition, trial counsel’s strategy to coerce and encourage testimony
could ,nof be “clear, and reasonable,” as the magistrate judge concludes, given
that counsel knew the testimony was false. The magistrate judge’s
conclusion that trial counsel had a clear strategy may be accurate but it
cannot be a sound strategy to encourage your client to testify to something he
states is not the truth, or is not “what actually happened.” This was not
v simply a matter of making é strategy decision. Rathei', as sét forth in the
petition,’ trial counsel told Hoang he had to testify and had to testify to a
parwticular set of facts, though not true, in order to have a chance of a not
guilty V*erdiét. Encouraging one’s client to testify to anything other than the
trﬁth falls below an .objecti\)e standard of reasonableness under prevailing
profeésional.norms. Strickland, 466 U.S. at 688; see, e.g., People v. Riel, 22
Cal. 4£h 1.1v58', 121'7 (2000) (“[Aln attorney, including a criﬁinal defense
attornéy, has. a ‘special duty ... to prevent and (iisclose frauds ﬁpon the
court..”’ (quoting Ni& L. Whitéside, 475 U.S. 157, 173 (1986)). Therefore, the
mégistrate judge’s conciusion that trial counsel was ﬁot ineffective for

coercing Hoang to”testify because he had a sound strategy is error.
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Finally, the magistrate judge’s conclusion that Hoang failed to
demonstrate prejudice is also error. In so concluding, the magistrate judge
relies heavily on the testimony of Sean Scarbrough and finds that it is not
reasonably probable that a juror would have harbored a reasonable doubt if
Hoang testified truthfully or chose not to testify, because Scarbrough was the
most reliable witness and his testimony was corroborated. Pet. App. E, at 20-
21. However, there were weaknesses in his testimony that would have been
more impactful if the jury had a consistent and believable alternative. For
example, his identification of Hoang from a photographic lineup came ten
days aftef he’(i Witriéssed fhe incidenf—through a closed glass window, in the
ear‘ly evemﬁg 11ght from 20 to 30 feet away. Desplte these condltlons
Scarbrough asserted at trial that he had “no doubt” about hlS 1dent1flcat10n
thét he’d “seen [Hoang] before,” a “couple of tlmés like, around the street.”
Yet dﬁring the 911 call, he'd said that he “ha[d] no idea” who “any” of the
people he witnessed were. Pet. App. H, at 3.

These inconsistenciés, had Hoang testified, could, with reasonable
probabvilit&, have led at least one juror to harbor a reasonable doubt. This is
trué bécaﬁée, héd Hoang testified trﬁthfully, hié testimbny would have
éorrobéra’ced his earlier statements, as well as the testimony of Nguyén and
Le. This Wduld have been a far inore favorable set of facts fko'r Hoahg if three

witnesses told a consistent, or relatively consistent, version of the incident.
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Reasonable jurors would have given Hoang’s testimony, together with
Nguyen and Le’s, more weight as each corroborated the other as well as the
earlier‘ statements to law enforcement.

At a minimum, the district court’s dénial of the TAC claim is reasonably
debétable, and therefore a COA should issue. Buck, 137 S. Ct. at 774. The
nature of the ﬁenalty is also relevant in determining whether to issue a COA.
Becauée Hoang is serving a l'ife sentence imposed for a crime allegedly.
committed when he was 18 years old (for an offensebhe maintains he did not
commit) the Court should resolve any doubts about whether to issue a COA
in his f'avor. Valerib v. Crawford, 306 F.3d 742, '767 (9th Cir. 2002) (en banc);
Lambright U Stewart, 220 F.3d 1022, 1024-25 (9th Cir. 2000). It éhould
gfant certiorafi with instructions to grant a COA here.

III. CONCLUSION

For the foregoing reasons, the Court should grant Hoang’s petition,

reverse the judgment of the Ninth Circuit, and grant a COA.
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Respectfully submitted,

CUAUHTEMOC ORTEGA
Federal Public Dgfender

v
DATED: February 18, 2021 Byv: A ~0

‘MORIAH S. RADIN*
Deputy Federal Public Defender
Attorneys for Petitioner
*Counsel of Record
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