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MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALSFOR THE NINTH CIRCUIT

No. 19-56269IAN LAMONTE CORMIER,

Plaintiff-Appellant, D.C. No. 5:19-cv-01151-SVW- 
AFM

v.

MEMORANDUM*RIVERSIDE COUNTY DISTRICT 
ATTORNEY OFFICE; et al.,

Defendants-Appellees.

Appeal from the United States District Court 
for the Central District of California 

Stephen V. Wilson, District Judge, Presiding

Submitted January 20, 2021**

McKEOWN, CALLAHAN, and BRESS, Circuit Judges.Before:

California state prisoner Ian LaMonte Cormier appeals pro se from the

district court’s judgment dismissing his 42 U.S.C. § 1983 action for failure to pay

the filing fee after denying Cormier leave to proceed in forma pauperis (“IFP”).

We have jurisdiction under 28 U.S.C. § 1291. We review de novo the district

This disposition is not appropriate for publication and is not precedent 
except as provided by Ninth Circuit Rule 36-3.

* * The panel unanimously concludes this case is suitable for decision 
without oral argument. See Fed. R. App. P. 34(a)(2).
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court’s interpretation and application of 28 U.S.C. § 1915(g), Andrews v.

Cervantes, 493 F.3d 1047, 1052 (9th Cir. 2007), and for an abuse of discretion its

denial of leave to proceed IFP, O’Loughlin v. Doe, 920 F.2d 614, 616 (9th Cir.

1990). We affirm.

The district court did not abuse its discretion by denying leave to proceed

IFP and properly dismissed Cormier’s action after he failed to pay the filing fee

because at least three of Cormier’s prior federal actions or appeals qualified as

“strikes” under the Prison Litigation Reform Act (“PLRA”) and Cormier failed to

allege that he was “under imminent danger of serious physical injury.” 28 U.S.C.

§ 1915(g) (requiring a prisoner who is otherwise barred from proceeding IFP under

the PLRA’s “three strikes” provision to show that he faces an imminent danger or

pay the filing fee); Andrews, 493 F.3d at 1055 (discussing imminent danger

exception).

We do not consider matters not specifically and distinctly raised and argued

in the opening brief, or documents and facts not presented to the district court. See

Padgett v. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009); United States v. Elias,

921 F.2d 870, 874 (9th Cir. 1990).

The Clerk will provide Cormier with courtesy copies of his filings at Docket

Entry Nos. 16, 17, 20. All other pending motions and requests are denied.

AFFIRMED.
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M Plaintiff: ; ORDER RE DISMISSAL 
(FAILURE TO PAY THE FILING
Ml
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;; Riverside county district
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Plaintiff a state prisoner presently -held at Patton State Hospital, lodged for 

Cilingdp-Q action, pursuant to, 42H.S,£, § oil Juneifl, 20F9,;
while; he? was, being le® m Ws Robert Presley, Detention; Center (^RP«|: 11

iifeersme^ialillmia, Iliat l ;}
rJ^ii-eview of past ciI|l®etibi§jTaed 'by plaintiff in this: Court, ®#€lsfilf

of California, |hlih|hl-bhiffijpiiili 

Court of Appeals reflectsrthaf ?plaintiff is* subject fo fhe proyisions of 28. LES^O- 
§ 1,9*15fg); Pursuant to<§I9lS(£), apfisonermaymot^
jbd^enf|h^ciwifeitbns0r|ii®t^edm^wifhoutfrepaptenhof|ihe;filihgjfee *l®he; 
prisoner, has, on, 3; or more prior^occasions, while incarcerated ,ior? detained in5any-
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facility, brought an action oi appeal in a couit of the United States that was dismissed 

that it rfra! jciotis.- or fH stdtif f (dihiJiion ^idlt

fqllfiffys be- granted, unless the prisoner fg :ffiiddr dmrninfeht Jkgeigql' seribus, 

physical injury ” 28 U.S C. §1915(g). JSuch dismissal is deemed a “strike'.’*

The Ninth Cncuil has held that the phrase~“fails to state a claim oh which lelief 

may be gianted” as used in §1915, parallels the language of Fed R Civ P 12(b)(6) 

and can ies the same inteipietation; tliat the woid “frivolous” refers to a case that is 

“of little weight or importance: having no basis in law' or" fact”; and the word 

“malicious” i efei s to a case “filed with the ‘intention or desire to harm another. See 

Andrews'v. King, 398 Fi3d 1113, 1121 (9th Cn. 2005) (explaining the terms used in 

§1915(g)); see also Knapp v Hogan. 738 F3d 1106, 1109 (9th Cir. 2013) (defining 

when a case is frivolous, malicious, or duplicative). In addition, the Nihth Ciicuit 

has held that the prior denial of in forma pauperis (“IFP”)' status on the basis of 

frivolity or failure to state a claim .constitutes ‘a strike'for purposes of § 1915(g) See 

O 'Nealv Price. 531 F.3d 1146,1153-54 (9th Cn. 2008) (also stating that a dismissal 
I wifhoufprejudiceMnay hount as-astfiy).. IhifriervfadismKsaimay'ConsItiite^astfikei j 

- frir#ilhretossMe%Claim:ifitis?obvibus from^he-faceofthepleadingthaftheciaihisi 

' are-barredhfHdck v. ,77»y^;e^yil^ULSvj|7%4ib-87|f9^%andIhesehtire.actiona i 

is dismissed for a reason that qualifies a's a strike under §' 1915(g). Washington v. 

Los Angeles Cty Sheriff’s Dep’t .833 F.3d 1048, 1055 (9th Cii. 2016) (holding that 

“a dismissal may constitute a PLRAstnke when Heck's bai to lelief is obvious 

from the face of the complaint, and the entnety of the complaint is dismissed foi a 

qualifying reason under the PLRA”). Furthei, appellate affirmances do not count as 

strikes when the appeal affirms the decision of the district court, but an appeaTwill 

count as a separate strike if the appellate court “expressly states that the appeal itself 

was frivolous; malicious or failed to state a claim.” El-Shaddai v. Zamora, 833 F.3d 

1036, 1045-46 (9th Cir. 2016).
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any-subsequeniciyii aGtionfwidiout;prepayment?::GShe;fl1in^;fe%jJiiless:.he makes a 

i showing ithat he faced “imminent .-danger of serious .physical injury” Abased on .the;:
■ ‘feirGumstaneeS;at|he:|imfe:djPlli&:Elu^g^Mhe/QempaiiTi”'J?^eM^v.,v<^'v<7/7fei'i:4:93| 
! 8*0)47, :i 052-53, i;05-6-57 (9!h Cir. 2007).

’ m M Sim |iiSE;«l* Sf m Ihe time B)1 plaintiff files sffil BSfliffi. SS if 

^ncai-eerated«bfiaetaihed: in. any Facility [because. he] is accused; of;., cotiVi#ed4)f;.: 
sentenced for, or adjudicated delinquent for, violations of criminal'law or the terms 

and ccohditions Of.parole, probation, pretrial, release,, or djyefsicMf^
Olivas v: NM mml- Dep Pdf Com-. Mmm j28]i Gif: |OOj pltefatjpiir
in original). This definitiOivof “prisonef’ appltfil |»1, M4§»V; iiipJSI \ 

F.3d 1136,1139-40 (9th Cir. 2000).
: Iff light pill ;Mfeph|,vstahdafds, the; Gjdurt jtakes; pf||f rngm §£fl \
%llowin|p#»lliim|®M by plaintiff in the District iiiiatel&rglJI 2 
' ihvthe^iht{iCiipuit Gpulpi^pp|i|tHat;qualify as stnkes:fepippM«|l9fi(i|, j

wmmm.wm,mwg§ii §§jp
|J| mmm0 % j§p£ Case No. IV i:i-0364-K '(jESS); in the iSoiitilm 

DWMSiii* m\
failliJiLiila claim and-as barred by Heck: (No. 01.-0364,.EGF No. i j 
aii :̂]ij|.34iThelistficfcpuff also found inE/ggmsthafpllnfiffalfeadp) 
imp^WW'the meaning of;.§.I915(g): Wo. 0 l-Qm®SPj
nq, ni:§j
the district .court’ slismissal i n Liggins. (N^ QF-Om iIFl«/«i§ 

:lhei%gPicase,4Sr^J|asmi» Will las|s::cited in. tliatcake pi 

belorv), all count .as separafe;striklsi,lb!ltitulinglfbuf pfiqf strikes. - 
la*. f!bmnerv.,People of ihe State of California, Case,No. CV 00-0249- 

L (RBB),, -ih the Southern District jof California, in which the: case.
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’201)0j ifor failure to; state; a claim and ;as • 
barred by Phe'district comtrindiGated that;the:dismissal may 

he,eonsidered5as a strike; fi£:F l
©1e district ^Gufe deeisiomwastafifirmedionappeal, pfo.'Q;t)-024S>j?

b. ‘Cormier v. Manny, Case No. CV 00-0025-W (CGX), in the Southern 

District of California, an 5wlleh the^case' Was disnHSsed^onCMay 'R 

2000, fdrjailure to:stateia cTaimv Further.; thedistricfcourfin d ibated 

ihat4he;dismissal may courifas a strike, (No. 4)041025, £GF’No,i&}; 
m Cormier v. California^ Case No, C3J ;O0H0004rf, in the

KernriEH'S^iin \yhich ;the case-was dismisseiFon ; 
Maydd;,;2000j#r:faiiurefo:stateacIaim;anddsbarj^d|by.//ecfe4No 

liOfllpEiFlIb. 14 at'^S, No, feSf
(2) Cormier v: Suieri Case No. EDGy I l-OSOl-UA In theyGentrat j

District of California, iirwhich plaintiffs IFF Request was denied and> the 

case diSmfesedsassffisG&us^on JUne;#^ 201;f . (No. 1 lr'080i • .ECF'No. Wf'
Jn addition;Jthe Ninth Circuit affirmed jibe district court’s dismissal. and; i

%-■ . . ;

s:tdund:#ai|glaitfIFs^ieal^^as-iravolousirilNbi 11-0804?.ECF Nos-. 9,1;21) I 
|3j Cormier u MikgleryCamWm LCV rri4907-A®G in theGehtral

■ :Ssi|dti0^Mffbmi^Jn which; on J.uly; 22, 20H. plaintiffSs IFF'Request 
was ;ddmei.as^i|yrifeis; malidibus^oriailSslo state;aclaim,;and4he:District.;

k-

Judge Indicated that the dismissal may .count as a strike, (No.
ECF No; f at/l); Ohy&ppeah fheiNihtH •Circuit affirmed the distriefcouif 

:and;found:that the appeal was frivolous. (SeeNo. 11-4907, ECF. Nos. 10,
"*i l'"':

!i| SBO-Fed; a%jpx;iMpil5C&,Iii;l|f 

EeGausepiainfif£hadalreadyaccumulated?significanlyniorefhanthreestiikes 

ptieasts!x|betbrehe11hiiaMthisjacdion^pkihtiMI;prediudedfrom;proeeeding IFP 

herein unlessmnd:Untiiihe can:Show. thaf?at;jhe‘timedhis::ac!ion was initiated, he was'
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%nderimminent -dangersof serious physical Injury#' 28 BSSIS §|g|k The 

sa^allihii|^x#iier^mrfhenil^anger%xceptida^msi©nsifhe^0ndfflons a-prisoner 

faced at lieftike Iie};eomplaint: \yas filed, not at-some earlier or ..later time# See 

%dM 1053. (emphasis:, added); fuifierj-plknrilT-kearslherultimate 

id8en,iTfe®adiiigkie cpufffhat ^vl 9*1 Sify

vMMi m W#. 1202; 1206x(9tkCir.;2t>lS). Here, plai'ntiff was detained atfhb 

HI II -the timer that II initiated this: i®@| m |iSintifTk6es m®. ?nSme ii 

defendants'any officials ,!af the RPDCjin this easel- ll^or does tlie Complaint in this 

actipii raise411e|afioiVs!eohCerhifi|thefonditions tliat plaintiffdaced;atfthe<KPBCm 

tlietime'that He ffl|iih|i||dmpIniT Accordingly, notlWIlffllh^factuahallegafiohs 

in the Complaint raises a reasonable inference that plaintiff faced “imminent danger 

&f serious physical 11^1111 ffiMMi iiWWiil Idtioh. 28: ClSi'C 

§1915(g).
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Ori August 8,2019, plaintiff was ordered to pay the filing fee irithis 'action or
• . . ..-t . ;xj ** . :.vV i-

show cause in writing^whyjhe shotild not hekeiiied leayefo pfdbeedlFP and why! 

iis dbtiph should not bo diskisspcl pursuant to iimSipili® @ lateriiaii.;

mmmm iniiii twaiiure to-mm mmm order!
will be deem’ed by the Court as plaintiffs consent to the dismissal of .this action. On 

SiiiiiirS; 2019; Plot®payment of.the 

filin|Tee. O#:Sfteifiber-l'0,20;19, plaintiff was^advismihaftlieCPM»®ts Only! 

bashief’sichecKs, Certified bank checks, business of.cipltl 

, islued/cheSks, of money olders drawn onl maj or Aineficaif blnk/or the United States i 

PostafService. Plaintiffs deadline for payment was extended to October 1, 2019. A 

s review of the docket as of. the date of this Order indicates that the filing fee has not 

"been paid.by plaintiff.:

In alBifoni^ainlps; September I -response; claims ftliaf RiyersidefCouniy \ 

^Deputy SherifTIbarra placed an -edible /item on his :dinneia!!fcaymn;Jiytei| which 

/prompted severe- diarrhea, fheiComplainCalieges fhafplaintiff slinteractions with
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I&pity Ibarra took place at Moreno Valley Community Hospital At the time he 

filed the Complaint, however, plaintiff was being held at the RPDC, and he does not 

name as defendants any officials at that facility. Moreover, the alleged events on 

months before the filing of the Complaint on June 21. 2019. Thus, 
plaintiffs allegations do not give rise to a showing of an “imminent danger of serious 

physical injury” at the lime the Complaint was filed.

Accordingly, this case is hereby dismissed without prejudice due to plaintiffs 

failure to pay the filing fee 

IT IS SO ORDERED.
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Additional material
from this filing is 

available in the
Clerk's Office.


