UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT ‘ MAY 20 2020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

- UNITED STATES OF AMERICA, No. 08-30311
Plaintiff-Appellee, D.C. No.
3:06-CR-00096-HRH-1
V. ' District of Alaska,.
Anchorage

DON ARTHUR WEBSTER, Jr.,
ORDER

Defendant-Appellant.

Before: KLEINFELD and CALLAHAN, Circuit Judges.
|
Appellant’s pro se motion to recall the mandate [Docket #71] is denied. The
mandate issued on January 25, 2012. No further filings will be entertained in this

closed case.
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UNITED STATES COURT OF APPEALS - | Fl L E D

" FOR THE NINTH CIRCUIT

Inre: DON ARTHUR WEBSTER, Jr.

DON ARTHUR WEBSTER, Ir.,
| Petitioner,

V.

" UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA,

Respondent,
UNITED STATES OF AMERICA,

‘Real Party in Interest.

MAY 212020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

No. 20-71342

D.C. No. 3:06-cr-00096-HRH
District of Alaska,
Anchorage

| ORDER

Before: SILVERMAN, NGUYEN, and COLLINS, Circuit Judges.

Petitioner has not demonstrated that this case warrants the intervention of the

court by means of the extraordinary remedy of mandamus. See Bauman v. U.s

Dist. Court, 557 F.2d 650 (9th Cir. 19/7). Accordingly, the petition is denied.

~ The motion to recall or amend the méndaté in appeal N 0.08-30311 has been

filed in that case.

No further filings will be accepted in this closed case.

DENIED.
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UNITED STATES COURT OF APPEALS ' FI I— E D

FOR THE NINTH CIRCUIT APR 19 2019

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

'DON ARTHUR WEBSTER, Ir, No. 18-73272
- .Applican-t,
V. : | ORDER

UNITED STATES OF AMERICA,

Respondent.

Before: McKEOWN, BYBEE, and OWENS, Circuit Judges;

In this application for authorization to file a sccond or successive 28 U.S.C.
§ 2255 motion in the district court, the applicant contends that his convictions
| ‘under the ’i“rafﬁcking Victims ‘P‘rctection Act’ (“TVPA”), 18 US.C. § 15'91, must
bc'vacated in light of Bond v. Uni'ted States, 572 U.IS. 844 (2014). The applicant
has not/in'ade a prima facie showing that Bond is applicable and supports his
request for aiithoiiiation. S"ee Henry v. Spearman, 899 F.3d 7Q3, 705-08 (9th Cir.
2018) (discussing priina facie showing necessary undcr 28 US.C.§ 2244(b)(2)(A)
to “rely on” on a new, retrcactive rule of Supreme Court law); see also United
 States v, 'Walls, 784 F.3d 543, 547 (9th Cir. 2015) (distinguishing the statute in
Bond from the TVPA and concluding that Congress intended the TVPA to

' “addi‘ess[] sex trafﬁcking at all levels of activity”). Compare 28 U.S.C.
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§ 2244(b)(2)(A) with 28 U.S.C. § 2255(h)(2). The application is denied. The
~ applicant has not madé a prima facie showing under section 2255(h) of:
(1) newly discovered evidence that, if proven and viewed in light of the

evidence as a whole, would be sufficient to establish by clear and
convincing evidence that no reasonable factfinder would have found the

movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral
" review by the Supreme Court, that was previously unavailable.

- Any pending motions are denied as moot.
No further filings will be entertained in this case.

DENIED.
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"FILED

' NOT FOR PUBLICATION = NOV 28 2011
- ' ' | . MOLLY C. DWYER, CLERK
~ UNITED STATES COURT OF APPEALS U3 COURT OF APPEALS
FOR THE NINTH CIRCUIT
UNITED STATES OF AMERICA, | No.08-30311
Plaintiff - Appellee, | D.C. No. 3:06-CR-00096-HRH.1
V. ‘ .
MEMORANDUM"

DON ARTHUR WEBSTER, Jr., -

Defendant - Appeilant.

UNITED STATES OF AMERICA, | No. 09-30 182
Plaintiff - Appellee, D.C. No. 3:06-CR-00096-HRH-1

V. | |

DQN ARTHUR WEBSTER, Jr.,

Defendant - Ap-pellan‘_t.

‘Appeal from the United States District Court
' . for the District of Alaska
H. Russel Holland, Senior District Judge, Presiding

~ Argued and Submitted July 27, 2011
‘ Anchorage, Alaska

: This disposition is not'appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3. :
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Before: B. FLETCHER, KLEINFELD, and CALLAHAN, Circuit Judges.

Don Webster, Jr., was .c.:onVictgd. of btwo counts of sex traffiéking of éhildren
| ih Violation of 18 US.C. § 1591; nine counts of sex trafficking by force, fraud, or
| coergion, also in violation of § 1591; ;dnd fourteen counts of distribution of cocaine
in violation of 21 U.S.C. § 841. He was se_n_tenced to 360 months imprisonment
and ordered to pay ovér $3.6 million in restitution to fhe women Vi'cfims he
_ .tréfficked. Webst.er appeals his convicﬁons of sex trafficking bsl force, fraud, or
| coercion, his sentence, and the restitutién,;)rder. We have jurisdiction under 28
USC § 1-291 and affirm.

1

Webster’s challenge to his convictions _Of sex trafficking by force, fraua, or
coérciop'is two-fold. First,.Webster challengés the jury instruétioﬁ defining
‘_‘fprce.” Second, he ar.gue‘s that thé adult victims’ testimony demonstrates
\}oluhfary pafticipation n prostirtutionv.

Section 1591 prohjbits sex trafficking “knowing, or in reckless. disregard.of
the fact, that means of force, threats of force, fraud, coercion ‘. O dr any
combination of such meané Will be used to cause th¢ person to engage in a

commercial sex act.” The statute defines “coercion,” but leaves undefined the

-
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Case: 08-30311 ' 11/28/2011  ID: 7979628 DktEntry: 62-1  Page: 3 0of 9

terms “force” and “fraud.” Over'Webster’s objection, thé district court instfucted
the jury that “[f]orce is defined as any form off violenég, compulsion or .col.nstraint
exercised upon or against a persoﬁ.” Webster'cont‘ends that this jury instrucﬁon
allowed the govérn‘ment to argue that Webster’s practice of giving the women
cocaine and then réfus’ing to provide drugé unle.sg the worﬁen pfosti‘;uted
thgmselves constituted “force.”

Even aésuming fh'e definition of force wé;s too broéd,.any error wés _hafmless
beCause‘Webster was prdsecuted under alternative th’edries of guilt, énd the
evidence e_‘stablishéd that Webster would have been convicted based on coercion.
See Hedgpeth v. Pﬁlido,_ 555 U.S: 57, 61-62 (2008) (per curiam) (an instructional
_error arising in the coﬁtext of multiple theories of guiltvis subjept to harmless-error

analysis); Uﬂited Stqtes v. Skilling, 130 S. Ct. 2896, 2934 n.46 (2010) (ext¢nding |
the holding df PuZido, which was é case on Coilateral réview, to cases on difec;t
appeal). An error is harmless if a court, after a “'tho'roﬁgh exvamination of thé
récprd,” is ablé to “conclude beyond é reasonablé doubt that the jury {/erdict would |
‘have been the same absent the error.” Neder v. Uﬂited States, 527 US 1,19
(1999).

The evidence shows that Webster took away the women’s identification

cards and cell phone-sva»ﬁc.i‘ réquired them to follow numerous rulevs designed to

3.
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ensure his control of all aspects of the wom'en’s lives. Webétér enforced his fules
by puﬁishing and beating the violators hi_mself or with the help of 'other wdmen?
and made sure that the other women knew about the consequences when one
‘woman disobeyed his rﬁles. _Wendy Ross testified that she witngsséd a “family
>me'¢tingv” called by Webster that left one woman bleeding on the ﬂoor; Jgssica
‘Houser,. in addition to béing beateh hersélf byAWebster and, on Webstef’s Qrders, |
by other women, witnessed W’ebster. punch another woman in the face and ribs to
make “an example out of hér.’f ‘There are other similér stories testified to by thé
women and girls who worked for Webster. Additionlally, Webster required that the
Wbrﬁen make themselves évailgble to him. éexually; if they declined, they risked |
being rape_d‘ by Webster. Hé.told sdmé of the \.zvomen that they were do.ing“‘life
without pﬁfole” and that he would tfacl; them down if the_y dared to leéve.
Although some WOmén _were,éble té leave without interfgrence,' Webster found and
dragged one woman back by her hair after she tried to escapé.

Thé severe beatings that Web.ster'a'dministered, which heAhad the other
women aﬁd girls" attend and observe, would naturally cause the observers to infer
that_s‘imilér violence might be inflicted on them if they disob.eyed any.of Webster’s
_ rlu"les. Webster’s pattéfn of fos‘tering an environnﬁent of fear of physical harm
where violations of Various rules were severely punished c.onstituted_a “scheme,

o
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Case:_08-30311 - 11/28/2011  ID: 7979628 : DkiEntry: 62-1  Page: 5 of 9

plaﬁ, or pattern'inten:d(?d to cause a person t_b believe that failﬁre to perform an act.
would result in serious harm to or physical restraint against any person . ...” 18
U.S.C. § 1591 (e)(Z)A(B) (defining “coercipn”). This evidence is more than
sufficient ‘to sustain a conviction for sex trafficking through the use of co‘etcion.
Uni;‘ed States v. Todd, 627 F.3d 329, 334 (9th Cir. 2010). He»re, any instructional
- error regérding the di_strict court’é definition of “force” was harmless, andiv;/e
affifm' Webster’é convictions.v_
| II

N'ext, We_bstef challenges his sentence.',Beqause under'th¢ Sentencing
Guidelines the base offenSe level for Webster’s drug trafficking offenses dwarfed
~ the levels for his sex trafficking offenses, fhe quanrtity. of drugs Webster distributed
fé the W(;men. drqve the determiﬁation of his Guideiines rangé. See United States
V. Cl;l'lps., 300 F.3d 1069; 1076 (9th Ci;. 2002); U.S.S.G. § 2D1.1(a), (c) (2004).

’fhe district court’s determination of drug quantify is a factual issue review.ed
for cle.a_r error. U_nfted StateL? V. vAlva.rez, 358 F.3d 1194, 1231 (é_th Cir. 2004).
“Approkimaﬁons ot% dfug quantity must meet three criteria.” Culps, 300 F.3d at -
1076. F irsf, “the govérnmént 1s required fQ prove the approximate quantity by a
- preponderance of the evidence . . . [which meéns that] [t]ﬁe district court must

conclude that the defendant is more likely than not actually réspbnsible for a

-5
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quantity greater than or gqual to the quantity for vs}.hich the defendant is béing held '
responsible.” Id. (int.ernal qﬁotatic)n marks and citation om_iﬁed). Second, “the.
information whic.h supports an.lapproximation musf possess suffiéient indiqia of
reli.abillity to support its 'probable aécuragy.”. hld. (internal qﬁbtation marks
omitted). ‘Third,' since fhe “sent.encedepends in large part Yupon the amount Qf
drugs .. .and appFoximation 1s by defiﬁition imprecjse, fche district court must err |
of; the side of caution” 1n approximating the dfug quantity. Id.

4_ The district coﬁrt determined that Webster distributed a total of 6.2
kilograms of cocéine to the ﬁndér_age women and 29 kilo gréms to the. adult yvorhen.
Both quantﬁities yielded a base offense level of 3'4; .The coﬁ?t'then added a four-
level role adjustmentv-and a two-level inu,lti-count adjusﬁﬁenf to arrive at a total
offensé level of 40. Given Websterfs criminal histdry category of V, this yielded
an a’d?isory Guidélines -rahge of 360 months to life.

In determining fhe quahtity of drugs, the districfcogrt empldyed a version of
the accepted muitiplier méthbd: thév nu_i:nber of \;veeks traffickéd, times the numbef
of days trafficked per week., tifnes the number of sex acts pér day, times the
quantity of cocaine received per.sex act, plus relevant conduct (other cocaine that
'Wegster dist_ributed to a victim). See id. at 1077. The method is permissible where

there are sufficient indicia of reliability for each of the figures included in the
-6-
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f'eq;uation.. d. -

Webster argues the district court failed to “err onvthe. side of cautidn”
because it did not usé the lowest figure testified tp for the weight of an “issue” (the
quantity of cocaine Webster gave the girls for each “date™), 0.5 vgrams. Howe{‘/er,

. the .vdistr'ic’_c court based its.average weight of éocéine per 'is-sue on the witnesses’
testimony. The witnesses were not all in complete agreement as'to the Weighf of
an issue, but most testified an issue ‘Waé about va gram, and_ only oﬁe witness
estimated an issue was 0.5 gréms. A sen;cenc'ing judge may chqo'se be_twéen _
equally plausible 'estim.ates when ap.proxima:tin.g: drug quantities, so.long as h_e
'_ takes.the margin of error into account when doing s‘o. Un?ted States v. ASc_heele,
231 F.3d“492,;499 (9th Cir. 2060). In 'Scheele;,'the (iistrict court arrived “at a
' Ciuéntity that was bérely above the amount that would have led to a signit'“icantly '
lower sehtencing range” — slightly over one percent abovevthe minimum amount
for a base offense level obf 34. Id. at ’499.‘ Here;, the se.ntenping judge noted that
even if the amount .actuall:y traffic‘ked‘by Webster was only half‘ what the jﬁdge had
balculated, the Guidelines range Qould not chaﬁge. We are persuaded that i‘nr
actu.‘ality, it appéars that the error would have to be about 45% to affect the
Guicielines range. The district court sufficiently erred onif'the side of caﬁtioh in

approximating the quantity of drugs trafficked by Webster_.

—7— .. R -
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1
.Wbeb.ster argues that the district court improperly depﬁve’d him of the |
constitutional right to have restitution decided by a jury. We ha\}e élready rejected |
this argument. See Uﬂi’ted States v. Bﬁssrell, 414 F.3d 104.8,‘ 1060 (9th Cir. 2005).
Wébster;s remainiﬁg arguments are that‘,the district court erred by awarding
‘prostitution proceedé as festimtion; that restitutiop should be limited to the victim’s
actual losses, and that the district cou;t’s computation of the festitutioﬁ was flawed.
- We revie& de novo the legality of a restitution order and, if the o_rdér is
' Within statutc;ry bounds, we review the amount of restitution for abuse .of |
discretion. United States v. Kug'; 620 F.3d 1158, 1162 (9th Cir. 2010). The
statutory language is c}ear that mandatory'rgstitﬁtion includés not only the victims’
 actual losses,'but‘ also fhe defendant’s ill-got;cén gains. Sée 18 U.S.C. § 1593(b)(3).
~ Webster challengés'.the amount of the district é_ourt’s restitution order. The
district éourt relied on a multipliér method _similar to that used for the drug quantity |
calculation.” The formula emplloyed was és follows: the number of week.s
trafficked tiﬁes the average number of days worked per week times.the average
number of dates pervday times $15 0—”[ﬁe minimum amount the victims charged for
a .date, not includinvg the fees for any sex acts.

Any error in the district court’s figilre is more than offset by the cbnservative

8-
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Case: 08-30311 - 11/28/2011 4|D: 7979628 DkiEntry: 62-1 Page: 9 of 9

estimate of thé feé per date used to determine restitution. The court.used.$150 per
date in detérmining restitution, while moét of thé' girls testified that they regulaﬂy 4
made substantially more per date. Three of the women téstjfied that they regularly
made between $400 and $700 per date and sometimes thousands. The district
court ne'ed only _“estimgte, baséd on facts in the recprld,” the victims’ losses “with
some reasonable certainty.” United States v. Doe, 488 F.3d 1154, 1160 (9th Cir.
2007). Although there may have been sorhe_ hncertainty, the district court’:s
restitution d_etefminatibn met this standard. |

AFFIRMED.
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G or g



IN"THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

UNITED STATES OF AMERICA,
Plaintiff,
vs. .
, No. 3:06-cr-0096-HRH
DON ARTHUR WEBSTER, JR., ’

Defendant.

e N et el e e e et N N

REVISED ORDER

Motion under 28 U.S.C. § 2255

Defendant moves to vacate his conviction and sentence pursuant
to 28 U.S.C. § 2255.1 After defendant filed his motion, the court
entered an order advising defendant of his right to request
counsel.? Defendant made no request for counsel and the court
entered an order setting the briefing schedule for the instant
motion.é o

Plaintiff timely filed its response to.defendant’s motion.*
As a result of the court granting defendant’s request for an

S

extension of time,®> defendant’s reply brief was due on June 24,

-

2013. When no reply was received by June 28, 2013, the court ruled

'Docket No. 585.

Order re Case Status, Docket No. 588.
*Docket No. 589. .

‘Docket No. 590.

SDocket No. 592.

Revised Order - Motion under 28 U.S.C. § 2255 -1 -

: _ ACPPENDIY =D
Case 3:06-cr-00096-HRH Document 608 Filed 09/19/13 Page 10f12  /-eF-5




Defendant has failed to show either cause and prejudice'or
actual innocence. Defendant’s foreign commerce, nexus issue might
have been, but was not raised in defendant’s direct appeel. Thus,
he has procedurally defaulted on his claims in Grounds One, Two,
and Three that this court lacked subject matter jurisdiction as to
the plaintiff’s TVPA charges. Oon the merits of defendant'’'s
arguments as to Grounds One, Two, and Three, this court does have
subject-matter jurisdiction. As discussed in greater detail below,
the TVPA does require as an element of plaintiff’s TVPA charges
proof of either a fofeign commerce or interstate commerce nexus,
but not both; and defendant does not chailenge the plaintiff’s
evidence of an interstate commerce nexus in this case.

In Ground Four of his motion, defendant makes an ineffective
assistanee of counsel claim. “Constitutionally ineffective
assistance of counsel constitutes sufficient cause to excuse a
procedural default." Ratigan, 351 F.3d at 964-65. “Claims of
ineffective assistance of counsel are governed by Strickland, which
requires a petitioner to demonstrate: (1) “that counsel’s

performanee was deficient’ and (2) ‘that the deficient performance

prejudiced the defense.’” Hein v. Sullivan, 601 F.3d 897, 918 (9th

Cir. 2010) (quoting Strickland v. Washington, 466 U.S. 668, 687
(1984)).
Defendant contends generally that trial counsel’s performance

was ineffective “during the pre-trial, trial and sentencing “ect

Revised Order - Motion under 28 U.S.C. § 2255 - é -
‘ : : PPENDIX ~)
. Z ors
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[sic] direct appeal process[;]”?* and in Ground Four and in his

%
briefs asserts that:

GROUND FOUR: Defense Counsel’s failure to
challenge defective indictment; Government’s
Non Legal Standing; Nor the court’s lack of
subject matter jurisdiction; Denied movant
Sixth Amendment right to effective

representation.

(a) Supporting facts.... Counsel had an
obligation to know (or inform itself) that the
T.V.P.A. could not be lawfully applied absent
required foreign nex-for [sic] the criminal

prosecution of it’s client.

Defendant contends that his trial counsel was ineffective because

throughout the prosecution proceedings he failed to raise the

foreign commerce nexus argument. This is not a viable claim of

ineffective assistance of trial counsel because as a matter of law

there is no foreign commerce nexus required for the TVPA violations

as to which an interstate commerce nexus has been proved.

Section 1591(a) of Title 18 of the United States Code

provides, in pertinent part:

1 )
“(a) Whoever'knowingly -

(1) in or affecting interstate or foreign
commerce, or within the special maritime and

r.territorial jurisdictionh of the United States,

recruits, entices, harbors, transports, pro-
vides, obtains, or maintains by any means a
person;

..ﬁknowingf or in reckless disregard of the
fact, that means of force, threats of force,
fraud, coercion described in subsection
(e) (2), or any combination of such means will
be used to cause the person to engage in a
commercial sex act, or that the person has not
attained the age of 18 years and will be
caused to engage in a commercial sex act,
N

2“Docket No. 585 at 4.

Revised Order - Motion under 28 U:S.C. § 2255

Case 3:06-cr-00096-HRH Document 608 Filed 09/19/13 Page 9 of 12
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required by § 1591 (a) was met by the plaintiff’s proof, there was

"no legal reqnirementlthat plaintiff prove a foreign nexu;]

Although the Ninth Circuit has never directly addressed
defendant’s foreign commerce argument, it has affirmed TVPA
convictions that involved interstate commerce but which did not

have an obvious foreign  commerce nexus. ee United States wv.

Jackson, 697 F.3d 1141 (9th Cir. 2012); United States v. Brooks,
610 F.3d 1186 (9th Cir. 2010). 1In this case, plaintiff showed that
defendant’s sex trafficking affected interstate commerce by the use
of cell phones, the use of hotels that host out-of-state travelers,
and the use of condoms produced outside the state. vThat showing
was sufficient to satisfy the jurisdictional element.of a TVPA
violation. See United States v. Evans, 476 F.3d 1176, 1179-80
(11th Cir. 2007) (“Evans’s use of hotels that served interstate
travelers and distribution of condoms that traveled in interstate
commerce are further evidence that Evans’é conduct substantially
affected interstate commerce”).
| Conclusion

Defendant’'s foreign commerce contentions, including his
subject matter jurisdiction argument, all fail for purposes of
defendant’s Grounds One, Two, and Three. Defendant’s ineffective
assistance claim in Ground Four based upon counsel’s failure to
raise an argument that a TﬁPA‘violation requires a foreign commerce
nexus also fails because defendant’s trial and appellate counsel

S

cannot be faulted . for failing to mount meritless challenges.

Revised Order - Motion under 28 U.S.C. § 2255 - 11 -
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Defendant’s motion pursuant to 28 U.S.C. '§ 2255% is denied.

DATED at Anchorage, Alaska, this 19th day of September, 2013.

/s/ H. Russel Holland
United States District Judge

2Docket No. 585.

Revised Order - Motion under 28 U.S.C. § 2255 - 12 -
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Additional material
from this filing is
available in the

Clerk’s Office.



