APPENDIX A
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District Court’s denial of petitioner’s Rule 60(b) Motion
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[DO NOT PUBLISH]
IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-13363
Non-Argument Calendar

D.C. Docket No. 1:13-cv-20187-CMA
NELSON VIERA,
Petitioner—Appellant, |
VEersus
FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

(June 11, 2020)
Before MARTIN, ROSENBAUM, and ANDERSON, Cirpuit Judges.
PER CURIAM:
Nelson‘Viera, a Florida prisoner proceeding pro se, appeals the dismissal of
his motion to set aside the order denying his 28 U.S.C. § 2254 petition. Viera

argues that the district court erred in dismissing his motion for lack of jurisdiction
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and without considering the merits of his allegations of fraud on the court. He also

argues the district court erred in t;eating his motion as an impermissible second or
- successive § 2254 petition. After careful feview, we affirm.
ok

" On August 7, 2017, aFlorida jury found Viera guilty of trafficking heroin. -
* He was initially sentenced to 40-years ilnprisonmen;c but appealed and, on remand,
was resentenced _to-l 25-years imprisonment. Viera sought post-conviction relief
pursuant to Florida Rule of Criminal Procedure 8.850, which was denied. In
January 2013, he filed a petition for writ of habeas corpus pursuant t0 28 U.S.C.
§ 2254 in the Southern District of Floﬁda. B

 Viera’s § 2254 petition raised numerous grounds for relief. Among these, he
claimed that trial counsel was ineffective for failing to protect his constitutional
right to confront a confidential informant (“CI”’) named Jose Raul Gallardo, by not
depSSmg him Or""securing his presence at trial. In support of this claim, Viera
asserted that thev'sltate falsely claime_d that Gallardo was unavailable to testify at
| trial because he had been depbrted when, in fact, Gallardo had not been deported.

A magistrate judge recommended denying Viéra’s § 2254 petitiqn. As

relevant here, it recommended denying Viera’s ineffective assistance claim based
on counsel’s failure to call Gallardo. It reasoned that trial gdunsel adequately

investigated the facts and Viera failed to produce competent evidence that the CI
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was actually available to testify at trial or would have provided exculpatory
testimony were he available. The district court overruled Viera’s objections, |
adopted the magistrate judge’s recommendation, and denied the § 2254 petition. It
held that trial counsel properly investigéted whether the CI was available to testify
and that Viera failed to establish “any tangible, pmjuc\ﬁcial. cffe_ct V;c‘o_vunv}s_gvl_’s glleged

failure [to call the Cl as a witness] had on :V..iera’s. trial.” Viera’s mot_ipn fora = -

certificate of appealability was denied. Viera v. Florida Dep’t of Corr., Case No.
13-15850 (11th Cir. May 20, 2014), ECF No. 6.

‘. In April 2019, Viera sought Icaﬁzg to file a second or successive § 2254
petition based on newly discovered evidence.’ A panel of this Court denied his N
motion. In re: Nelson Viera, Case No. 19-11295 (11th Cir. May 6,2019), ECF No.
2. The panel held that Viera had not satisfied the requirements of § 2254(b)

- because he failed to shox?v why he could not have previously discovered the
: purported evidence through the exercise of due diligence eithér during his criminal
proceedings or before filing his initial § 2254 petition. Id. at4. The panel also
held that Viera failed to make a prima facie showing that»the CI’s testimony yy_ould
have demonstrated his actual innocence. Id. at 4—5
In July 2019, Viera filed a motion, pursuant to Federal Rl_;lg _,of Civil |
Procedure 6Q(b) and (d), forAthe”distriAct court to set aside its Decemb¢r 2,2013 |

order and final judgment denying his § 2254 petition. Raising largely the same
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arguments as his motion for leave to file a second or successive § 2254 petition,
Viera cléimed he had discovered new infofrhation reQealipg that the CI was never
in immigration custody or subject to deportation during his trial, as the state had
claimed. He argued as a result that he was entitled to relief under Rule 60 because
the state “knowingly committed . . . fraud on the F‘ederal habeas Court.”

The district court constried Viera’s Rﬁle 60 motion as a second or
successive § 2254 petition and dismissed it for 1acRof jurisdiction. This is Viera’s
appeal. |

We review de novo a district court’s dismissal of a habeas petition for lack

of jurisdiction. Howard v. Warden, 776 F. 3d 772, 775 (11th Cir. 2015). We

review de novo whether a habeas petition is second or successive. Pattersonv. -

" Sec’y. Fla. Dep’t of Corr., 849 F.3d 1321, 1324 (11th Cir. 2017) (en banc). We

liberally construe the pleadings of pro se litigants. Tannenbaum v. United States,

148 F.3d 1262, 1263 (11th Cir. 1998) (per curiam).
ok
On appeal, Viera argues that his Rule 60 motion should not have been .
treated ;ls ;él_‘SC(;OI‘ld or successive § .22.l54"pe-tition because it attacked a defect in the
integrity of the federél habeas pfoceedings. He claims the Florida Attorney

General’s office knew of the “fraudulent character of the [s]tate’s éarli_er :
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proceedings” and yet intentionally deceived the district court. xHis arguments are
without merit.’

A prisoner may not file a second or successive § 2254 petition in the district
court without first obtaining authorization from a federal court of appeals. See 28
U.S.C. § 2244(b)(3)(A).. District courts lack jurisdiction to consider the merits of a
second or successive § 2254 petition filed without such authorization. ‘La‘mb.rix V..
Sec’y. DOC, 872 F.3d 1170, 1180 (11th Cir. 2017) (per curiam). Rule 60 motions.

for relief from judgment may not be used to evade the bar on second or successive

§ 2254 petitions. Gilbert v. United States, 640 F.3d 1293, 1323 (11th Cir. 2011)

(en banc), abrogated on other grounds by McCarthan v. Dir. of Goodwill Indus.-

Suncoast, Inc., 851 F.3d 1076 (11th Cir. 2017) (en banc). A Rule 60 motion will

be construed asa second or successivé habeas application when it raises a new
ground for relief or attacks the district court’s resolution of an earligr :cltaim on the
merits. Gonzalez v. Crosby, 545 U.S.v_524, 531f32, 125 S. Ct.,,‘2-6471,‘2647—_48 .
(2005). There is a limited exception to this rule: a Rule 60 motion that attacks a

defect in the integrity of the federal habeas proceeding itself, such as a claim of

! The State asks us to overrule Hubbard v. Campbell, 379 F.3d 1245 (11th Cir. 2004) (per
curiam), and hold that Viera was required to obtain a certificate of appealability before
proceeding with this appeal, pursuant to 28 U.S.C. § 2253(c). Under Hubbard, the dismissal of a
second or successive habeas petition for lack of subject matter jurisdiction does not constitute a
final order in a habeas proceeding for purposes of § 2253(c). 379 F.3d at 1247. ‘However, '
Hubbard is precedent that binds us unless and until it is overruled or-undermined to the point of
abrogation by the Supreme Court or this Court sitting en banc. United States v. Archer, 531 F.3d

1347, 1352 (11th Cir. 2008).

‘. 5
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fraud on the federal habeas court, is permissible and will not be construed as a -
second or successive habeas petition.v} Id. at 532 & n.S, 125 S. Ct.'at 2648 & n.5.

- Here, the district court was correct to construe Viera’s Rule 60 motion as an
impermissible second § 2254 petition. Viera claims the Florida Attorney General
pe;pe'frated' fraud on the federal habeas-court because it “knew beyond a doubt of-. .
the fraudulent character” of the earlier state proceedings and yet “failed to bring
forward that fact.” The record shows that the substanﬁve isstes raised in Viera’s
Rule 60 motion are nearly identical to those raised in his 2013 petition and again in
his 2019 motion for léave to file a second or successive petition. The fact that the -
state continued to advance its position that the CI was unavailable during Viera’s”"
criminal trial does not give rise to an indepénd'ent claim of fraud on the court.
Rather, this claim amounts to little more than a relabeling of Viera’s ch;clllehge to
the underlying state proceedings and is not sufficient to avoid the bar on
unauthorized second petitions. See United States v. Bueno-Sierra, 723 F. App’x
850, 855 (1 1th Cir. 2018) (per curiam) (unpublished). And because a panel of this
Court had denied Viera’s motion for leave to file a second of successive § 2254
petition, the district court was correct to dismiss the motion for lack of jurisdiction
as an impermissible second petition. Lambrix, 872 F.3d at 1180.

Even if the district court had considered Viera’s Rule 60 motion on the

merits, Viera failed to meet his burden of showing ffauci on the court. Rule



Case: 19-13363 Date Filed: 06/11/2020 Page: 7 of 7

60(d)(3) provides relief only for “the most egregious misconduct, such as bribery
of a judge or members of a jury, or the fabrication of evidence by a party in which

an attorney is implicated.” Rozier v. Ford Motor Co., 573 F.2d 1332, 1338 (5th

- Cir. ‘1978) (quotation marks omitted).? At most, Viera’s motion claims the Florida
Attorney General failed to disclose to the federal habeas court evidence that the CI .
was not in federal immigration custody at the time of Viera’s trial. .But . .
nondisclosure of pertinent facts “will not ordinarily rise to the ievel of fraud on the.
court” and the record does not support the inference that the state’s federal ilabe_aé
counsel knowingly migrepresentcd or failed to disclose pertinent facts. _S_é_e«@

Therefore, even if the district court had jurisdiction to consider Viera’s Rule 60

motion, it did not err in denying it. See Beeman v. United States, 871 F.3d 1215,.
1221 (11th Cir. 2017) (holding that, regardless of réasoning given by the district
_court, we may affirm on any ground supported by the record).

AFFIRMED.

2 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.1981) (en_banc), we
adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to
October 1, 1981. '

7
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 13-20187-CIV-ALTONAGA
NELSON VIERA,

Petitioner,
v.

FLORIDA DEPARTMENT OF
CORRECTIONS,

Respondent.

ORDER
THIS CAUSE came before the Court on Petitioner, Nelson Vera’s [sic] Motion to Set
Aside Order and Final Judgment (“Motion to Set Aside”) [ECF No. 32], filed July 17, 2019.
Relying on Federal Rule of Civil Procedure “60(b)(2)(3)(d)(3)” (id. 1), Petitioner asks the Court
to set aside a December 2, 2013 Order [ECF No. 25] dismissing Viera’s Petition Under 28 U.S.C.
§ 2254 for Writ of Habeas Corpus by a Person in State Custody. Respondent, Mark S. Inch, filed
his Response to Petitioner’s Rule 60(b). Motion for Relief from Final Judgment (“Response”) [ECF

No. 39] on August 2, 2019. Petitioner did not file a reply. The Court has carefully reviewed the

N

parties’ written submissions, the file, and applicable law. For the following reasons, the Motion

L
.

to Set Aside is dismissed for lack of jurisdiction.

Under Federal Rule of Civil Procedure 60(b), “where a petitioner attempts to use a motion
under Rule 60(b) as a successive habeas petition attacking his conviction, the claims that he raises
in the Rule 60(b) motion should be dismissed.” Saunders v. United States, 380 F. App’x 959, 963
(11th Cir. 2010) (citation omitted). A Rule 60(b) motion filed after a'motion under section 2255

is successive if it “add[s] a new ground for relief or attack{s] the federal court’s previous rejection
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of avclaimv on th¢ merits.”  Gilbert V. United States, 640 F.3d 1293, 1323 :.(llt,.h Cir. 2011)
(alterations added; citation omittf_:d). In contrast, a Rule 60(b) mot@on 1s not s.uccessi_ve‘ whep it -
f‘attacks, not the substance of the federal court’s resolution of a clajm on the vmerits, b_qt some
defect in the integrity of the federal habeas proceedi_ngs.”“Gonzalez v. Crosby, 545 U.S. 524, 532
(2005) (footnote call number omitted).

. . As noted, Pctitioner_.sec‘a_.k§ to set aside the December 2, 2013 Order. In support, h:a states
he “is calling into question the very 1egitim_acy of .th_e judgment thajp_eg_ by _frauc} upon _tpe Court
that aggnts.of the government perpctrateq on the Federal Cpurt which led to the deniglfo»f the habeas
pgtitiop.”_‘ (Mgt.“?;). Petitioner asserts the Stgte .cor_nmi.t:tcd fragd upon the st{ate gqp;t vbe‘cags\e thé
original prosecutor knev_y the cgnfi@ential inform_.gnt yiglated his prol_;a(ipn during Petitioner’s case
and the Publ_ic_l?gfende;’s foicer rgpresentpd both the C.I._,and:Petitioanerl; the C.I. was a\_{iai,labl_e
to testify during Petitioner’s trial and had not bet::en. depp_rted, contrary to what the State claime_d;
th.e.S{,gte intentiqnally hid the C.I’s whereablo,uts,: }&hich affected his dgfense; and his defensq
attorney was part of the fr_aud as Well;. (See id. 6—8?: Pegi’giqner also states lfragd was committed
on the undersigned because counsel for Respondent provided misleading Jinforlmatiqn in her
written briefing by continuing Fhe repre;scntatjqn,}_like her_‘state cqlleagues, that the C.I had been
depqrted; and the_g,l. c]aimed by Petitione_r was not the same person that worked in th}s case. (S ee
id. 9). Ac{:c'ording .to\Pe;titi(‘)n.gr, the,_state prleecth‘;s knew the CI’s whereabputs, tha’t‘ he had a
prior trafficking regorq, he had not b_ee_,r.; depovr,te_:d,»rand had violated ptobatigr}, l_yet_'ch.olse;: not to
disclose that inf_o_{__m:att'iqp to Petitioner. Co,nsqquer_l.t:ly, Petitioner states Responde{)t’s co?nsel knew
about the sté{teI prosecutors Fpisc_op’dﬁéf and ﬁis‘réprgcr_gtgtioné, yet did not disclose the

- misconduct, fcsgltin‘g in frauci ‘up'on the Couft. (See id. 11-13). '
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The Court aSSumeé Petitioner relies on Rules 60(b)(2), allowing relief from a final
judgment on the basis of “newly discovered evidence that, with reasonable diligence, could not
have been discovered in time to move for a new trial under Rule 59(b)-; and 60(b)(3), allowing
'relief for “fraud . . ., misrepresentaticn, or misconduct by an opposing party.” Fed. R, Civ. P.
60(b)(2) & (3) (alteration added). A motion made under Rules 60(b)(2) and (3) must be made no
more than a year after the entry of the judgment or order. "See Fed. R. C1v. .P.'GO(E)'(:I)‘. Clearly,
Petitioner’s Motion tJ Set Asi&e; to the e)'(t.ent if relies on Rules 60(b)(2) and .(3), is not timelj./."

The Motion to Set Aside farés no bette under Rule 60(b)(6). Rule 60(b)(6) “provides a
catch-all, authorizing a court to grant relief from a judgment for ‘any other reason that justifies
relief.”™ Aldana v. Del Monte Fresh Produce N.A., Inc.; 741 F.3d 1349, 1355 (11th Cir; 2014)
(quoting Fed. R. Civ. P. 60(b)6)).  “Ruie 60(b)(6) motions must demonstrate that the
circumstances are sufficientlﬂi'éxtf'at)‘fdiﬁéf’)}' to warrant relief.” 7d. (internal quotation marks and
citations omitted). A petitibner “must demonstrate a justification so Corﬁi)elling that the [district]
court was required to vacate its order.”" Id. (internal - quotation marks and citations omitted;

| As noted by Respondent, the issues Pl‘é:tit'ioner raises in his Motion to Set Aside regardi.ng
the complained-of conduct before the state court and in the federal habeas proceedings were the
subject of his prior application to the Eleventh Circuit Court of Appé'als for permission to file a
successive section 2254 petition, which was denied. In its"‘"o""rd:ér, the Eleventh Circuit wrote:

In 2013, Viera filed his original § 2254 pefition, which the district court denied with

prejudice. In his fifth claim in the original § 2254 petition, Viera argued that his

counsel was ineffective for failing to protect his constitutional nght to confront the
confidential informant (“C.1.”), who he identified by name in his petition, and not
securing C.L’s presence at trial. He asserted that, when he raised this issue in the

state post-conviction proceeding, a police officer said that the C.I. was not present
at trial due to his deportation. Viera asserted that the C.I. was “Cuban and not

/
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ORDERED AND ADJUDGED that Petitioner, Nelson Vera’s [sic] Motion to Set Aside
Order and Final Judgment {ECF No. 32] is DISMISSED.

DONE AND ORDERED in Miami, Florida, this 15th day ;o/f August, 2019.

Uuta . Do
CECILIA M. ALTONAGA
UNITED STATES DISTRICT JUDGE

cc: counsel of record
Petitioner, Nelson Viera
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-13363-AA

NELSON VIERA,

Petitioner - Appellant,
versus
FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent - Appellee.

Appeal from the United States District Court
for the Southern District of Florida

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

BEFORE: MARTIN, ROSENBAUM, and ANDERSON, Circuit Judges.
PER CURIAM:
The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court

having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for
Panel Rehearing is also denied. (FRAP 40)

ORD-46



