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SUPREME COURT OF LOUISIANA

No. 20-KH-0047
STATE OF LOUISIANA

V.

NOLAN C. TURNER, 111

ON SUPERVISORY WRITS TO THE FIRST
JUDICIAL DISTRICT COURT, PARISH OF CADDO
PER CURIAM:

Denied. The application was not timely filed in the district court, and
applicant fails to carry his burden to show that an exception applies. La.C.Cr.P. art.v
930.8; State ex rel. Glover v. State, 93-2330 (La. 9/5/95), 660 So.2d 1189.

Applicant has now fully litigated two applications for post-conviction relief
" in state court. Similér to.federal habeas relief, see 28 U.S.C. § 2244, Louisiana
posﬂconviction procedure envisions the filing of a second or successive
application only under the narrow circumstances provided in La.C.Cr.P. art. 930.4
and within the limitations period as set out ip La.C.Cr.P. art. 930.8. Notably, ’the
legislature in 2013 La. Acts 251 amended that article to make the procedural bars
against successive ﬁlinés mandatory. Applicant's claims have now been fully
litigated in accord with La.C.Cr.P. art. 930.6, and this dénial is final. Hereafter,
unless he can show that one of the narrow exceptions authorizing the filing éf a
successive application applies, applicant has exhausted his right to state collateral
review. The district court is ordered to record a mim;te entry consistent with this

per curiam.
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Richard Sol Feinberg Katherine Clark Dorroh
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" Clerk of Court, Caddo Parish
501 Texas Street, Room 103
Shreveport, LA 71101

NOTICE OF JUDGMENT AND
CERTIFICATE OF MAILING

o Decelﬁber 5,2019
DOCKET Number: KH 19-53381
STATE OF LOUISIANA
VERSUS
NOLAN C. TURNER, III
NOTICE IS HEREBY GIVEN that the attached order was réndered this date aIAldra copy was mailed to
the trial judge, the trial court clerk, all counsel of record and all parties not represented by counsel as:

listed above.

FOR THE COURT

Clerk of Court




STATE OF LOUISIANA
COURT OF APPEAL, SECOND CIRCUIT
430 Fannin Street
Shreveport, LA 71101
(318) 227-3700

No. 53,381-KH
STATE OF LOUISIANA
VERSUS
NOLAN C. TURNER, III

FILED: 10/18/19

RECEIVED: PM 10/15/19

On application of Nolan C. Turner, ITf for POST CONVICTION RELIEF in No.
203,173 on the docket of the First Judicial District, Parish of CADDO, Judge
Katherine Clark Dorroh.

Counsel for:
Pro se Nolan C. Turner, 111

_ Counsel for:
James Edward Stewart, Sr.’ State of Louisiana
Richard Sol Feinberg

- Before PITMAN, GARRETT, and STONE, JJ.

WRIT DENIED.

Applicant Nolan C. Turner, III seeks supervisory review of the trial court’s
denial of his application for post-conviction relief. On the showing made, this writ

" is denied.” La. C. Cr. P. art. 930.2.

Shreveport, Louisiana, this ,E ’ day of Bzwyugw , 2019,
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ADDO PARISH DEPUTY LERKFIRST JUDICIAL DISTRICT COURT

VERSUS

NOLAN C. TURNER, III : CADDO ?ARISH, LOUISIANA

Petitioner was found guilty of First Degree Mﬁrder on May 21, 2002 by a
twelve-person jury. A sentencing hearing was conducted on May 30, 2002, after the
guilt phase, resulting in a recommendation of life imprisonment by a unanimous
jury. A motion for a post-verdict judgment of acquittal and a motion for new trial
were filed on June 7, 2002, which were denied. Petitioner was sentenced on June
17, 2002, by the Honorable Judge Leon Emanuel to life imprisonment at hard labor
without benefit of probation, parole, vor suspension of sentence.

Petitioner filed a timely motion for appeal with the Second Circuit Court of
appeal, who affirmed the conviction and sentence on October 29, 2003. Petitioner
appliéd for writs to the Louisiana Supreme court, which were denied. State v.

| Turner, 37, 162 (La. App. 2 Cir..2003), 859 So0.2d 911, writ denied, 2003-3400 (La.
2004), 870 So0.2d 347. Petitioner’s first Application for Post-Conviction Relief was
filed on February 9, 2005, and denied October 19, 2005. Petitioner filed petition for
'h_abeas corpus with the United States Distfict Court, We_stern District, Shreveport
Diyision, which was denied on August 31, 2009. Next, he filed a petition for a writ of
certiorari with the United States Court of Appeal, Fifth Circuit, which was denied.
He then filed a petition for a writ of certiorari with the United States Supreme
Court, which was denied on October 4, 2010. Petitioner then filed this instant
Application on May 16, 2019. In his second Application for Post-Conviction Relief,

Petitioner makes the following claim:



)

1. His trial counsel conceded his guilt to Second Degree Murder over his.
express objection in violation of Article 1, §13 of the Louisiana Constitution
and the Sixth Amendment to the United States Constitution.

Currently before the Court is Petitioner’s second Application for Post-
‘Conviction Relief, filed on May 16, 2019. The State filed its Procedu_ral Objections
on August 14, 2019, and asked this Court to dismiss Petitioner’s second Application
as it failed to overcmﬁe several procedural objections. For the following reasons, the
State’s Procedural Objections are sustained and Petitioner’s second Application is-
DENIED.

Article 930.8 of the Louisiana Code of Criminal Procedure sets forth the time
limitations by which an application for post-conviction relief must be filed.
Specifically, Subsection (A) of Article 930.8 states,

“No application for post-conviction relief, including applications which seek

an out-of-time appeal, shall be considered if it is filed more than two years

after the judgment of conviction and sentence has become final under the

provisions of Article 914 or 922...” La. Code Crim. Proc. Art. 930.8(A)

(emphasis added).

In turn, Article 922 states,

“A. Within fourteen days of rendition of the judgment of the supreme court or

any appellate court, in term time or out, a party may apply to the appropriate

court for a rehearing. The court may act upon application at any time.

B. A judgment rendered by the supreme court or other appellate court

becomes final when the delay for applying for a rehearing has expired and no

application therefor has been made.” La. Code Crim. Proc. Art. 922 (emphasis
added).
In other words, if an application is filed more than two years after a judgment of
conviction and sentence has become final under La. Code of Crim. Proc. Articles 914
(stating the method and time for appeal from a trial court judgment), or 922, supra,
it will be denied as untimely. State v. Cotten, 50,747 (La. 2d Cir. 8/10/16), 201 So.
3d 299. |
Petitioner’s Application was not filed in a timely fashion, requiring this

Court to dismiss his Application. Petitioner’s conviction became final under Articles

914 and 922 on October 4, 2010. Under Subsection (A) of Article 922, Petitioner had
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fourteen (14) days from that decision in which to file his application f&)r rehearing
with the Supreme Court of the United States. As he failed to do so, Subsection (B) of
Article 922 rendered his conviction final fourteen days later, or on October 4, 2010.
This means that Petitioner had two years from that date, or until October 4, 2012 to
file his Application for Post-Conviction Relief. Petitioner filed his Application on
May 16, 2019, more than two years after his conviction became final. Since
Petitioner failed to file his Application in a timely manner, it must be denied.

In addition, Article 930.4 of the Louisiana Code of Criminal Procedure
prohibits the district courts from considering successive applications and motions
for post-conviction relief when such épplications are repetitive. La. dee Crim. Proc.
Art. 930.4. Specifically, Subsection D of Article 930.4 states, .

“A successive application shall be dismissed if it fails to raise a new or
different claim.” Louisiana Code Crim. Proc. Art. 930.4 (emphasis added).

The Louisiana State Legislature makés its directive clear: any application for ﬁost-
conviction relief that reiterates claims from a previous application for post-
comﬁction relief will be dismissed without consideration. Id.-

Petitioner’s Application must be dismissed pursuant to Article 930.4 of the
Louisiana Code of Criminal Procedure: Petitioner has not raised any new
arguments specifying why there was a violation of Article 1, §13 of the Louisiana
‘Constitution and the Sixth Amendment of the United States Constitution, but
rather, has alleged the same claim that was asserted in his first Application for
“Post-Conviction Relief, fﬂed on February 9, 2005. This Coﬁrt has already issued a
ruling de.nying that first Application for Post-Conviction Relief. As thié Applicétion
contains the exact same argument and fails to raise any new claim suggesting that
Petitioner’s trial cou_nsel conceded his guilt over his express objection, Article 930.4
of the Louisiana Code of Criininal Procedure requires this Court to dismi_ss ¢

Petitioner’s Application.

Page 3of 4



Lastly, Article 930.2 of the Louisiana Code of Crimina)ll Procedure requires

that the applicant has the burden of proof. Here, Petitioner did not show that

counsel directly or indirectly conceded his guilt. Since Petitioner did not withstand

his burden of proof, Article 930.2 requires that his Application be denied.

Accordingly, this Application is DENIED. The Clerk of Court is directed to

provide a copy of this Ruling to the District Attorney and Petitioner.

Signed this Igz l day of %Lﬁ g ’ , 2019, in Shreveport, Caddo Parish,

Louisiana. ‘

DISTRIBUTION:

Nolan C. Turner IIT

326872, Cypress—2
Louisiana State Penitentiary
Angola, LA 70712

Caddo Parish District Attorney’s Office
501 Texas Street
Shreveport, LA 71101

Honorable Katherine Clark Dorroh

District Judge
First Judicial District Court

ENDORSED FILED
B. WASHINGTON, Deputy Clerk

SFP 19 2619

E COPY — ATTEST
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EXHIBIT 4

NOLAND (.. TURNER 111 _ DOCKET No. 203,173 SEC1
VERSUS : FIRST JUDICIAL DISTRICT
DARREL VATNOY, WARDEN CADDO PARISH, LOUISIANA

_ Affidavit of David R. McClatchey
Befor - me, the undersignéd Notaty, came and appeared David R. McClatchey. a Il)erson of

the full age o* majority who having been sworn stated the following:

1.
Affiant is an attorney and counselor at law licensed to practice in the State of Louisiana, the

State of Texas, federal Coutt, and befote the United States .Supreme Coutt.

2.

Affiant has dedicated his entire legal career to defendiﬁg the constitutional righis of those
less fortunate ™y providing quality legal representation to persons who are unable to afford legal
counsel. Affiant fights for all of his clients to prevent the innocent from beiné \VIO;T y convicted -
and the guilty from being éverly convigtcd.'Afﬁant has worked on over 2,000 crimit ] cases in 29

years of practir‘ng law and not once has he ever been found to be ineffective or indirfetent by any

coutt. Afﬁan-‘ i< an Assistant Public Defendet for the Caddo Parish District Defende~’s Office and

has been so eranloyed for 28 years. Affiant represented Mr. Noland C. Turner ITI wh . was charged

)

with first degr.ce murder.

3.
Affiant was present in court during the closing argument presented by co-ccr asel Michael
Vetgis. Mr. Ve-gis did not concede guilt and in fact argued that Mr. Turner was rot guilty and

innocent of this offense.

4.
\ .
If onc ~eads the entirety of Mr. Vergis’ closing argument, and not just cherry pick one single ‘

paragraph ou” ~f context, one would realize that the atgument was in two parts. In the {irst part Mr.




.l:]’ Lo

Vergis argues t":at the offense itself is not even a first cicgree murder but at best a second degree
murdet, so that whoevet was involved could not be guilty of first dcgrec murder.
5.

In the - ~cond part of Mt.vVergis’ closing atgument, Mr. Vergis argues that Mr. 'utner is not
guilty and spr-::i'ically points out some of the exculpatory evidence that was brought.n'.vt during the
trial. This incl: cles one witness who picked out someone other than Mr. Turner from ti*e photo -iine—
up presented Ly the police and stated that the subject had a gold tooth which Mr. Tumer does not
hav;z. The ph-to line-up used by the police was suggestive. Mr. Vergis aiso ‘pointed out that one

witness referr :d to as “Little B” could not pick out the person he saw commit the crin:: anywhere in

. the court rooni. Mr. Vergis also argued that Mr. Turner had alibi witnesse§ that placea him near the

barbetshop a“ *he time of the incident. Mr. Vergis specifically stated that Mr. Turnt was “not
guilty of the offense.”
6.

In .Mr. Vergis; final 'remarlgs to the jufy he tells the jury that “you do no: convict the
innocent in crder to appease Vthe injured,” specifically referting to M. Turner as =0 innocent
man.

7.

During the course of representing Mr. Turner counsel did discuss the plea bargaining
process with Mt. Turner. Mr. Turner did not want to pursue the possibility of resolving this mater
without going to trial and risk receiving the death penalty. It is counsel’s duty and obligation to
assess the evidence of the case and inform client of that assessment even when the c’i~:nlt does not

agree with tha. assessment. It is also the duty and responsibility of counsel to informr clients of the

‘plca batgaininy process should a client wish to avail them of that option.

DAVID R. MCCLLATCHEY
Thus done aad signed before me, notary public, on this 17 17/ _day of August, 2019, in

Shtevepott, Caddo Parish, Louisiana.

\

8.7 i
NOTARY 4 £445—

)

Page 2 of 2

0



SECOND OR SUBSEQUENT UNIFORM APPLICATION FOR,
POSTCONVICTION RELIEF

Please review La. C. Cr. P Arts. 924—930.9 for the comrect procedure for filing an application for
postconviction relief. This fonn does not modify the law or requirements as stated in those articles.

For the Time Limitations for filing this spplication, please see Louisiang Code of Criminal Procedure
(La. €. Cr. ) Ait. 930.8(A). which states in pant that “No application for post-conviction rafiet,
including applications which seek an out-of-time appeal, shall be considered ifit is filed more than
two years after the _;udgmmt of conviction und genteuce hay bacome final under the provisions of
Article 914 or 922 ..

SECOND OR SUBSEQUENT UNIFORM APPLICATION INSTRUCTIONS--READ
CAREFULLY

T€this is not your Fivst Ap plication for postconviction relief, please carefully review all of the
following instructions:

1. In accordance with La. €. Cr. P. Art. 930.4(D) or (E), you are entitled to file one application
for postconviction relief after your conviction has become final and within the time limits
provided in La. C. Cr. I* Ast. 930.8.

2. I'you are attempting to file asecond or subsequent application, you must nse this form and
' justify your right te file a second or subscquent application in sccordance with La. C. Cr. P
Arts. 930.4 and 936.8. If you Tail to use this form, your apphcmmn may be mitomamally
dismissed by the Count,

GENERAL INSTRUCTIONS—READ CAREFULLY
In adkdition to the above instructions. please carefully review all of the following instructions:

1. You must use this form or the District Court will not consider your application. This
confd affect your abvility to seek veliet in sccordance with the tine limits extablished in La. C.
Cr. P, Art.930.8. Therefore, you must use thig form or justify your failure to do so within the
‘posteonviction time limits.

This application must be clesrly written or typed, signed by you or your attorney, and sworn to
betore a notary public or institutional officer authorized to administer an oath. Any false
statement of 2 material fact may serve as the basis for criminal prosecution. Answer questions
concisely in the proper space on the form. You may attach additional pages stating the facts
that support your claims for rehet No lengthy citations of mthonties or legal arguments are
necessary.

™

3. When the application is completed, you must file the eriginal application in the District
Conrt for the Parish in which you were convicted and sentenced, and you must alvo send a
copy.to the State. -

4. You wwst raise all claims for relief arising out of asingle trial or guilty plea in one application.

You are only entitted o file an spphication For posdeonviction relief to challenge a habitual
offender adjudication or sentence within very limited circumstances. In most cases. you
can ondy challenge a habitual offender adindication or sentence in appeal.

REQUIRED ATTACHMENTS

A copy of the Lowisiana Uniform Commitment Ovdor of conviction and gentonce must be atlached
to the application (if it is available), or the spplication must allege that it is unavailable.

You must attach a copy of any judgment by any court regarding prior posteonviction applications,
or this application may be disnissed by the digdrict court, If you are unable to provide any judgmenty,
please explain why.

Date of this Application: [Muay 13, 2019 Name of Applicant: Nofan C. Turner [T1
Do Number: | 326872 Place of Confinement: |{La State Penitentiary
District Court Case 203,173 Parigh of Conviction: | Caddo
Number: o o .

Attachment

M




.

Name of Trial Judge: . [Honorable Leon Emanuel

La. R.S. 14:30—irst degree murder

Offense(s) for which you were convicted:

Do my of the conviclions involves asex offense or a human trafTicking related offense where the
victim was & minor under the age of eighteen yeas (see La. R. S. 46:1842(1.1) and 46:1844(W)(2))?

[Check One] Yes {1 No [x]
. ' Vi . [Cuilty Plea {1 Trial bv Jury {x
Date of Conviction:  {July 8, 1999 ;:C(')l? ;;;tg’:egy ’ Trial z»y Jud:zc 0 &
Date of Sentencing: |July 8,1999 . Sentence Life without benefits
Name of Counsel who represented you at the time |pyplic Defender’s: Mr. McClatchey, Mr. Goins,
of trial, sentence and 7 or conviction: .  {and Mc. Vergis _ '
Multiple Offender Proceeding: [Check One] Yes [] No [x}

If yes, answer both of the following questions:

: Pled []. Adjudicated to be aMuitipte Offender [}
Rewuit of Proceeding: [Check One) :

Adjudicated No Ball {]

Sentence on Multiple Offender Bill: N/A
p

Name of Coungel who represented you on appeal: |Peggy J. Sullivan
Appeal of convictionand |, .- — A A -
sentence: {Check Onel Yes [x] ol Appellate Case #: 137.162-KA
Appeal of Multiple Bill: 7. . srrallado Caca
[Check One] Yes {,}» | No [} Appellate Case #: WA
Writ to Louisiana Supreme |, .y o e 4 1200350

| Court: [Check One) Yeu {x] No (] Supreme Courl Cage #: [ 2003-K.0-3400
Action by Supreme Court: T . n
[Check i Applicable] Gr@ted [1 Denied[x] {Date of Action March 26, 2004
Rehenring to Supreme v
Cowrt: [Check if Grasted[]  Denied[] . |Date of Action N/A
Applicable] :

PRIOR APPLACATIONS INSTRUCTIONS—READ CAREFULLY

Please provide a list of all prior applications for postconviction relief filed by you or on your behalf in
connection with the judgment. of conviction and sentence challenged in this application. Iyon have
filed more than two prior applications, provide the information for each additional application on a
separate shest of paper.

District Court Cage Number {203, 173 Parigh of Conviction: : Caddo

Sala of Filing: | February 9, 2005 (18 this the same case challenged in this application? |, .
Date of Filing: [Chock Oue] _ Yes [x]I.\o 0
Claims 1. Ineffective assistance of trial counsel.
Raised: '

Was relief granted or denied? [Check One]} Yes [] No [x] {Date of Disposition: | October 19, 2005

, T Did vou file awrit to the
Did you receive an evidentiary |.. A . B s o
hearing? [Check One} Yes [] No[x] ;::1:;1 of Appeal? {Check |Yes [x]No[]
| Which Circuit? {Check One]  [3{] 2{x] 3{] 4{1 5{] jAppeliate Case #: 41016-K¥

Supreme Court Case # 2006-KI1-0818
Date of Ruling October 27, 2006

b ; A . . .

]Sdou;.g,h‘t var to Granted (] Denied [x]
ouistana Supreme Not Sought []

Conrt? [Check One} {7 e .
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CLAIMS FOR RELIEF INSTRUCTIONS—READ CAREFULLY

You must include in thw application all allowable daims relating to this conviction. If vou do not,
vou may b2 harved friom presenting additional claims at a later date. See La. C. Cr. P. Art. 930.4. You
must state facts upon which your claims are based. Do not just set oul conclusions.

Please refer to La. C. Cr. P. Art. 930.3 (Grounds), which reads:

“Tfthe petitioner is in custody after sentence for conviction for an otfense, relief shall be
granted only on the following grounds:

(1) The conviction was obtained in violation of the constitution of the United States or the
stafe of Louisisng; :
{2) The court exceeded its jurisdiction;
(3) the conviction or zentence subjected him to doubles jeopandy,

- (4) The limitations on the inditution of prosecution had expired;
(5) The statute creating the offense for which he was convicted and sentenced is
unconstitutional;

or
{6) The conviction or sentence constitute the ex post facto application of law in violation of the| -
constitution of the United States or the state of Louisiana..
(7) The results of DNA testing performed pursuant Lo an spplication granted under Article
926.1 proves by clear and convincing evidence that the petitioner is factually innocent of the

g crime for which he was convicted.”

Using a separate sheet of papey, provide the fellewing information as it relates to claims
available under La. C. Cr. P Axt. 930.3. '

For aach claim:

-with the Court’s permission, will g ngglempm thige filing wath it at 2 la!x-r date,

{A) You must state your claim, the ground on wiich it is based under La. C.Cr.P. Art. 930.3, and the
facts that support your claim.

(B) If there are witnesses who could teetify in support of your claim, you must list their names and
current addresses. If you cannot do so, explain why.

{C) If you failed to raise this claim in the trial court prior te cenviction or on appeal, you must explain
why. This is your opportunity to stete ressons for your fatlure before the court considers dimnissing
the application in accordance with La. C. Cr. P Art. 930.4(F).

In the Tollowing space, provide abrief summary of the reasons why you ave legally entitled to file a
second or bubsequaut apphication. 1fvou fail to justify vour right to file a second or subsequent
application in eccordance with La. C. Cr. P. Arts. 930.4 and 930.8, your application may be
antomatically dismissed

A new rule of law was handed down by the United States and Louigiana Supreme Court’s conccmmg
an attorney conceding guilt over a client’s express objection:

- On May 14, 2018, in McCoy v Lowsiana, 138 $.Ct. 1500 (2018), the United States bupr*me Court
held that atrial counsel cannot concede guilt over a client™s expross objection.

On September 7, 2018, mn Jate v Horn, 2016-0559 (La. 9/7/18), --- S0.3d ~-, 2018 WL 4279594, the
Louisiana Supreme adopted the holding of the United Stares Supreme Court and also held that a trial
counsel cannot concede guilt over the client’s express objection.

Both rulings have settled that it is not amatter of trial strategy for a counsel to concede guiit;
moreover, both Courts have made it clear that thie claim ig not governad by ineffective-assistance-of-

counsel jurisprudence because, although it is a structural error that defies harmless error analysis, it
concems a client’s autonomy and uot an aftorvey’s competence. P'bmiu see Memorandum in Support.

“{Wherefore, Applicant prays that the Cowrt grant Applicant relief to which he / she may be entitled.

13/ May /2019 | _ Qg\pn) /<>’h\l?/ﬁ
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s

{Day / Month / Year] | Signature of Applicant or Applicant’s Attorney]

AFFIDAVIT
STATE OF LOUISIANA
PARISH OF WEST FELICIANA

Nolan C. Tumner L, [Name of Applicant/ Atterney], being first duly sworn says that he 7 she has read the
application for postconviction relief and swears or affirms that alf of the information therein is true and correct.

\\X 0\ QQ \ \)/\)) \D?ﬁ SWORN TO AND SUBSCRIBED before
[Signature of Applicant or Applicant’s Attorney] me this day of , 2019,

NOTARY or person authorized to administer eath

C'gse Name: JUDGMENT ' Case Number;
{Mav bc used by the Count in Licu of orin
addition to wiitten reasons)

Considering the foregoing Application for Postconviction Relief. this Honorable Court hereby:

DENIES this application in accordance with La. €. Cr. I Art,
926(E) {] 928 {] 929 {1 930.4 (] or930.8 (], or

ORDERS that the Applicant show cause in writing on or before the day of 20 why the
application should not be dismissed in accordance with La. C. CL P At

926(E) {] 328 {] 929 {} 930.4 {] 0 93081}, or

ORDERS that the Stute be reguired to file a response to this application on or before the day of
.20 . '

Signed in . Louisiana, this day of 20

TUDGE

Paged of 4



IN THE
FIRST JUDICIAL DISTRICT COURT

PARISH OF CADDO

NUMBER: 203, 173, DIVISION “B”

NOLAN C. TURNER. III
Peltitioner-Appellanl

VS.
DARREL VANNOY, Warden

Louisiana State Penitentiary
Respondent-Appellee

 MEMORANDUM IN SUPPORT OF SECOND OR SUBSEQUENT

APPLICATION FOR POST-CONVICTION RELIEF

_ TITLE XXXI-A OF THE
LOUISIANA CODE OF CRIMINAL PROCEDURE

PETITIONER REQUESTS AN EVIDENTIARY HEARING

RESPECTFULLY SUBMITTED:

Naled Aundes
NOLAN C. TURNER III
326872, CYPRESS—2
LOUISIANA STATE PENITENTIARY
ANGOLA, LA 70712
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MAY IT PLEABE THE COURT:

NOW INTO COURT comes pro se petitioner Nolan C. Turner U {“ Turner™)
respectfully submitting the following in support of hig Second or Subsequent
Application for Post Conviction Rehef (“SAPCR”).

STATEMENT OF NIRISDICTION

Jurigdiction is vested in this bwnorable Court by virtue of Article V, § 16 of
. the Lowsiana Constitution of 1974 and La. C. Cr. P. Art. 925.

PERTINENT INFORMATION UNDER LA. C. CR.P.ART'S, 930 3 & 930 %

{4) Turner was deprived of his right to counsel in violation of Article I, § 13 of
the Lonisiana Constitution and the Sixth Amendment to the United States
Congitution.

(B)  This claim was initially raised as an ineffective-assistance-of-counsel claim
during Turner’s original collateral attack of his conviction and sentenve. Jt
is being resubmitted in light of the client autonomy ruie announced in
McCoy v. Louisiana, 138 3.Ct. 136G (U.S. La. 2018} and State v. Horn,
2016-0559 (La. 9/7/18), 2018 WL 4279696, under the exception provided
for in La. . Cr, P arl. 930.8(A)(2).

STATEMENT OF THE CASE

Turnet was charged, tried, convicted and sentenced to life wnprisonment by

l'wélve-member Jury for Tirst degree marder. Turner t.ést his divect appeal and the

' I.@n.zisi.ana Supré.me Court denied discretionary review. Turner timely filed lus
()i‘iginal Application for Post-Conviction Relief (“4PCR”) with the Court raising
one claim: inel":("gzclive a#sisﬁ.atme of counsel. The Court sminmarily denied
Turner’s APCR. His writ applications to the Court of Appeal, Second Cirenit and
the Lu.l.lisiana Supreme Court were unsu ccessful. Turner alsa unsuccessfully
sought federal habeas corpus relief.

The subject of thig SAPCR is'th,e. May 14, 2018, decision of the United
States Supreme Court which held that a criminal defendant has the right to insist
his attomey refrain from admitting guilt becanse some decisions, like whether or
not to pfead guilty, are for the client to make.! Also the September 7, 2018, - -

decigion of the Louigiana Supreme Court that echoed the sentiments of the

*See McCoy v. Louisiana, 138 S.Ct., at 1508,

-1-
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MeCoy Court.? The Horn Court also decided the holding in MeCoy 1s not
restricted to “cases where a defendart maintains hig absolute innocence Lo any
crime {becanse] MeCoy is broadly written and focuges on a defendant’s antonomy
to choose the objective of his defense.”’

In open court, Turner said:

I’'m being prosecuted in a case in which the State is asking for the

‘death penalty. And the only evidence against the defendant, which is

me, is eyewitness testimony. And I contend that the eyewitnesses are

unreliable. I also contend that the photographic lineup was

suggestive and tainted and [] irreversibly peisoned the minds of the

witnesses, . I aiso intend to porsne an alibi defense therefore

claiming my Innocence '

Turner’s trial counsel (“Mr. Vergis™) on the other hand, conceded guilt to
second degree mureder over Tumner’s express objection and defense. Accordingly,
this second application for post-conviction relief with memorandum in support
follows in a timely manner and is not barved by La. C Cr P art. 930.4 ot La.

Cr F oart. 9308,

CLAIM PRESENTED

1. Turner’s trial counsel conceded guilt aver his express objection in
violation of Article I, § 13 of the Louisiana Constitution and the
Sixth Amendment to the United States Constitution.

According to tﬁie United States Supreme Court, the decision whiether to
plead guilty or not rests solely in the discretion of a criminal defendant and not
his attomey.* The AdeCoy Court held that:

{A] defendant has the right Lo insist that counsel refrain from
admitting guilt, even when connsel’s experienced-based view is that
confessing guilt offers the defendant the best chance Lo avoid the
death penaity. Guaranieeing a defendant the right “to have the
Asyistance of counsel for Ais defence,” the Sixth Amendment so
demands. With individual liberty—and, in capital cases, life—al
stake, it is the defendant’s prerogative, not counsel’s, to decide on
the objective of his defense: to admit guilt i the hope of gaining

“State v. Horn, 20160359 (La. 9/7/18), 2018 W’L 427969,
4., at #35,
P pp 134-35 (emphasis added).

SMcCoy v, Louisiana, 138 8.Ct. 1500 (2018)
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‘mercy af the sentencing stage, or to mairntain s tmocence, leaving
it to the State to prove his guilt beyond a reasonable doubt .’

Accordingly, the Louisiana Supreme Court—afier being reversed by the
United States Supreme Court—concluded that:

... there ig no question that 8 criminal defendant’s decision whether

to concede guilt implicates fundamental constitutional rights and the

“right to exercise that decision is protected under the Sixth

Amendment. Moreover, a violation of this Sixth Amendment right 1s

a structural error and not subject to harmless error review. {Thus] ...

{a} criminal defendant’s express refusal to concede guilt is -

. safeguarded by core constitutional protections.’

Recause a criminal defendant does not sucrender complete control of hig
defense to tis counsel, Thrner was deprived of his Sixth Amendment right to
counsel when Mr. Vergis conceded guilt to second degree murder.® It is now
settled that the Sixth Amendment grants an aconsed the right to make his own
defense and when it “speaks of the “assistance’ of counsel, {that] assistant,
however expert, is still an assistant””

Mr. Vergis, along with other co-counsels, tried to convinee Turner to plead
guilty to second degree murder. Turner, however, refused. The record of this case

is clear, guilt was conceded over Turner’s objection. In fact, Tumer exhausted the

issue all the way to the United States Supreme Court under Strickland v,

Washington, and United States v. Cronic, and their progeny.’® Again, this was
before the High Court settled this issue with the decision handed down in MeCoy

v. Lowisiana. Contrary to law, Mr. Vergis changed Tomer’s defense and conceded

AicCay v. Lovisiana, 138 S.Ct., at 1505.
'State v. Horn, 2018 WL 4279696 at ¥%6, **7.
*See-Mclloy v. Louisiana, 138 S.Ct., at 1508,
74,

“Strickland v. Washingten, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 6'7.'4 (1984);
United States v. Cranic, 466 U.S, 648, 652, 104 $.Ct. 2039, 2046, 80 L. Ed.2d 657 {1984).
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guilt without his consent. Mr. Vergis argued second degree murder in opposilion
to Turner’s adamant plea of not guilty."!
Ir his closing statement, Mr. Vergis told the jury:

Now, the question is, we have someone who 1 now deceased, that
makes it murder. [ believe, in this case, it’s second degree murder,
not first. And here’s why: In order to have first degree murder you
have to show the specific intent to kill. It was the outcome they
wanted. They went there with the intent to kill people. They wanted
to do thig, but that’s not what happened. The robbery was taking
place, things were going fine and then a gunfight started and at thai
point. there was no intent to kill, there was intent to get out. That is
general intent. Yes, hie should have known better, but you sure
weren’t trying to kill anyone. You were going to be shot or be shot
{sic]. And that doesn’t justity it. It’s still wrong. 1t is still murder,
but it’s not first degree murder; it is clearly second degree murder.
It is general intent.

Mr. McClatchey during his long voir dire explained that, if you

specifically intend to do this, it is going to be specific intent. Now, if

this was something going to be a likely consequence of your actions,

it is general intent. It wasn't intended. All right. Now that we have

established that i0’s a second degree murder and what took place,

let’s move on to the some of the evidence which has been used."”

Mr. Vergis’s concession was a violation of Turner’s right 1o insist on s
innocence whicl robbed him of his right to counsel—the right to the effective
assistance of counsel to aid him in presenting his defense. As stated above,
Turner’s defense was his actual nnocence and an alibl witness who was willing to
testify that he was somewhere other than the scene of the crime. Counsel’s
strategy of conceding guilt, over Turner’s objection, to a lesser charge of second-
degree murder during closing argument was not sirategy bul a violation of
Turner’s autonomy right to decide what his defense should be.

Turner informed the trial judge (Judge Leon Emanuel) of his counsels
representation of him and that he believed they were inadequalely representing

s cause. He specifically stressed to the trial court that his altorneys were not

consuiting with him and no defense on his behalf was being discussed. Turner’s

'See R. p. 135 (“I also intend to pursue an alibi defense therefore claiming my
innocence.”)

2R, p. 35-36 (emphasis added).



plea of not guilty at arraignment wag only one way he informed his attorneys of
his innocence concerning the mstant offense. Turner further informed the trial
court:

My appointed counsel here thinks I’m guilty and wants me to plead

guilty against my will. They’'re also trying to get me to plead to a

crime I’m innocent of. [ mean, Your Honor, this is my life here we’re

talking about and I will not let these two lawyers, Mr. Guins and Mr.

MoClatchey, throw my life down the drain based on them assuming

the fact that Um guilty and that they are overworked with an

abundance of other cases to bear. 1 mean, to my understanding

basically they don’t even have a defense on their mind or a defense

period. They're using the death penalty as a scare tactic to get me (o

take a deal....] mean, the only thing that they issued or told me, you

kmow what 1’m saying, is to plead guilty or they’re going to plead me

guilty; if not I’m going to be found guilty and get the death penalty. 1

mean, Mr. MeClatchey came to see me Friday, May 10, 2002, and

{old me to plead guilty. He hasn't talked to me about a {rial strategy

or defense strategy. [ mean, I have no confidence in Mr. Going or

McClatchey that they will defend me to the best of their ability as

guaranteed under the Sixth Amendment.

Turner hasto be honest and inform the Court that some of hig documents
have been misplaced; therefore, he is asking the Court to grent him some
additional time to produce the documents he is having, trouble locating and
supplement the record af a lime determined by the Court. Being pressed for time
to get the instant SAPCR. filed, Turner wanted to get everything he had into the
. hands of a classification officer before May 14, 2019.

Contrary to clearly established law, as determined by the Uniled States
Supreme Court, Mr, Vergis, in concluding his argument, satd: “We have
established that it a {sic] second degree murder and the State has to prove beyond
a reasonable doubt that Nolan Turner conmisied this acl. Now, the question is, if
Nolan wasn’t there, then where was h e?”'? Counsel alleviated the State’s burden
and established for the jury that Turner was guilty of second degree murder.

Accordingly, Turner’s conviction and senlence must be vacated and his case

remanded “for further proceedings consistent with MeCoy v Louisiana ™'

“R. p. 44 (emphasis added).
MState v. Mc@éy, 2014-1449 (La. 8/31/18), 2018 WL 425778,
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(IJC)NC.[..G SION
The issue to he decided by the Court is ’i\:rner’s antonomy and wot Mr.
Vergis’s compelence; therefore, iﬁeffective-assi.st.ancéaf»counsel jurispmdencé 18
-not applic.able here." Moreover, Turner is entitled to post-conviction relief
because the vialation of a defendant’s Sixth Amendment-secured autonomy is a

structural error and is not amenable to harmless error analysis.'®

Respectfully submitted,

N ot Auadzd)
Nolan C. Twmer II1

326827, Cypress—2
Louisiana State Penitentiary
Angola, LA 70712

AFFIDAVIT/CERTIFICATE OF SERVICE
I do hereby certity that the foregoing is true to the best of my knowledge
and belief and has been served upon:

~ Opposing Counsel:

Honérablé James Edward Stewart Sr., District Attorney

Caddo Parigh Court House :

S01 Texas Street Fifth Floor

Shreveport, LA 71101-3408
By placing a copy of same in a properly addressed envelope into the hands of the
(".‘!lassi.lj’icai,ion Officer assignedto my unii along with a Withdrawal form made out
to the General Fund, LSP, Angola, LA 70712 for the cost of postage and a
property filled ount [nmate’s Requestvfnr Indigent/Legal Mail form, recetving
receipt for same in accordance with the institution’s rules and procedures for the

sending of legal mail.

Dong this 13th day of May, 2019

Nolad Aimdea,

YSrate v. Horn, **6.
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NOLAN C. TURNER 11T DOCKET NO: 203, 173; DIVISION “B”
VERSUS - FIRST JUDICI AL DISTRICT COURT
DARREL VANNOY, Warden CADDO PARISH LOUISIANA

Louisiana State Penitentiary

MOTION FOR APPOINTMENT OF COUNSEL

NOW INTO COURT comes pro se-petitioner Nolan (.'..;. Tumer [
(“Turner”) who respectfutly submits that he is unlearned and vnskilled with ‘
respect to legal matlers: having had no formal training, is not an attoraey and
does not have any practical experience i such maiters.

Onty with the aid of mlmsei.'will Turner be able to more fully develop the
faw and facts before this Cowrt during the |Jp¢§ﬁ:ing evidentiary hearing
regarding his claim Lo help him ensure that his rights ave protecled.

Turner requests that counsel be appoinled to reprezent him so that he may
further develop his substantial claim, particularly in Light of Martinez v. Ryan,
132 5.Ct 1309,182 L Ed.2d 272 (2012), and Trevino v. Thaler, 133 $.CL. 1911,

188 L.Ed.2d 1044 {2013).

Signed this 13th day of May, 2019.

Respectfutly submitted,

An\ o) oA den
Nolan C. Turner II1
326872, Cypress—2
-Louisiana State Penitentiary
Angola, LA 70712




NOLAN C. TURNER 11 DOCKET NO: 203, 173; DIVISION “B”
VERSUS FIRST JUDICIAL DISTRICT COURT
DARREL VANNOY, Warden CADDO PARISH LOUISTANA

Louigiana State Penitent}iary
ORDER
THE ABOVE AND FOREGOING MOTION CONSIDERED:

I'T IS HEREBRY ORDERED that . , Attorney at Law,

is hereby appointed to represent Nolan C. 'I\lmér 11 during the evidentiary
proceedings regarding his Second Application for Post-Conviction Relief, and
that said attorney shall file any and all required pre-hearing motions and filings
on behalf of Turner for the purposes of protecting his rights durin g any upcoming
brﬁceedings in this matter, including but not limited to, any and all necessary
supplemental claims for refief, Motion for Funds for the Hiring of Ineffective
Assistance of Counsel Experts, Motion for ‘Flmds. to Hire Forensic Experts,
Motion for Funds to Hire Mental Health Expertg, Motion for Production of any

and alt Necessary Records, Motion to Preserve the Evidence, etc.

Shreveport, Louisiana thig day of : , 2010,

JUDGE—FIRST JUDICIAL DISTRICT COURT

g
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NOLAN C. TURNER 111 DOCKET NO: 203, 173; DIVISION “B”
VERSUS FIRST JUDICIAL DISTRICT COURT
 DARREL VANNOY, Warden CADDO PARISH LOUISIANA

Louigiana State Pententiary

MOTION FOR EVIDENTIARY HEARING

NOW INTO COURT comes pro se petitioner Nolan C. Turner III who
respectfully avers that the claim presented in his second application for post-
convigtion relief, if established, would entitle him to post conviction relief and
respectfully moves the Court to hold an Evidentiary Hearing where the facls and -
law may be moré fully developed to aid the Court in rendering a decision

regarding Turner’s claim for relief.

Respectfully submitted thig 13th day of May, 2019

Nola) Ananden
Nolan C. Tumer 111

326872, Cypress—2
Louisiana State Penitentiary
Angola, LA 70712




NOLAN . TURNER I DOCKET NO: 203, 173; DIVISION “B”

VERSUS FIRST JUDICIAL DISTRICT COURT
DARREL VANNOY, Warden CADDO PARISH LOUISIANA

Louisiana State Penitentiary
ORDER

THE ABOVE AND FOREGOING MOTION CONSIDERED:

IT IS HERERY ORDERED that Nofan C. Turner 111 be allowed to
supplement his Memorandum in Support of hig Second Application for Post
Conviction Relief as necessary.

IT I3 HEREBY ORDERED that an evidentiary hearing be held on the

dayof - ' , 2019, at arn/p.an. whereby evidence may be

introduced and the Tacts and law may be more Tully developed to aid this Court in
rendering a just decision regarding Turner’s claim for relief.

IT IS HEREBY ORDERED that Warden Darrel Vannoy, Louigiana State
Penitentiary, produce Petitioner, Nolan C. Turner 111, #326872, currently confined
under his'cuslqdy and eontrol, belore the honorable First Judicial District Court,

Parish of Caddo, on the day of , 2019, as previcusly ordered

_ by this Court.

Shreveport, Lovisiana this day of 2019,

JUDGE—FIRST JUDICTAL DISTRICT COURT
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NOLAN . TURNER 1T DOCKET NO: 203, 173; DIVISION “B”
VERSUS 22ND JUDICTAL DISTRICT COURT

DARREL VANNOY, Warden CADDO PARISH LOUISIANA

Louisiana State Penitentiary

" MOTION TO COMPEL ANSWER

NOW INTO COURT comes pro se petitioner Nolan C. Tumer HI who
respectfully avers that the olaim presented in second application for post-
conviction velief, if established, wonld entitle lim to post conviction relief, and
respectinlly moves the Court to require the District Attorney for the Parish of
Caddo, State of Louvigiana, to file an answer in oppostition within the period

specified under La. C. Cr & art. 927(A). -

Respectfully submitted this 13th day of May, 2019,

Vol g Adyien
Nolan C. Turner III

326872, Cypress—2
Louisiana State Penitentiary
Angola. LA 70712
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NOLAN C. TURNER 11} DOCKET NO: 203 , 173; DIVISION “B”
VERSUS _ FIRST JUINCIAL DISTRICT COURT
DARREL VANNOY, Warden CADDO PARISH LOUISIANA

Louisiana State Penitentiary
ORDER
THE ABOVE AND FOREGOING MOTION CONSIDERED:

IT 1S HERERY ORDERED that the District Attorney for the Parish of

Caddo, State of Louisiana, file an snswer to the foregoing Application for Post-

Conviction Relief on or hefore the day of AU S
Shreveport, Louisiana this day of __ , 2019,

JUDGE—FIRS3T JUDICIAL DISTRICT COURT



