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JURISDICTION

< For cgses from federal courts:

The date on which the United States Court of Appeals decided my case
was Qckrber .37, 3030

[J No petition for rehearing was timely filed in my case.

L A timely petition for rehearing was denied by the United States Court of

Appeals on the following date: Otkaben.3?, 8030 _ and a copy of the
order denying rehearing appears at Appendix & |

[l An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cgses from state courts:

The date on which the highest state court decided my case was
Al copy of that decision appears at Appendix

L7l A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

- appears at Appendix

['] An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date) in
Application No. ___ A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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Amendment 5 Criminal actions—Provisions concerning—Due process of law
and just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.

Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

Amendment 7 Trial by jury in civil cases.
In Suits at common law, where the value in controversy shall exceed twenty dollars, the right

of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in
any Court of the United States, than according to the rules of the common law.

Amendment 8 Bail—Punishment.

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

Amendment 9 Rights retained by people.

The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.

ALCODE 2
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of the President. — The person having the greatest number of votes as Vice-President, shall be
the Vice-President, if such number be a majority of the whole number of Electors appointed, and
if no person have a majority, then from the two highest numbers on the list, the Senate shall
choose the Vice-President; a quorum for the purpose shail consist of two-thirds of the whole
number of Senators, and a majority of the whole number shall be necessary to a choice. But no
person constitutionally ineligible to the office of President shall be eligible to that of
Vice-President of the United States.

Note. —

The twelfth amendment to the Constitution of the United States was proposed to the legislatures of
the several states by the eighth congress, on the 12th of December, 1803, in lieu of the original third
paragraph of the first section of the second article; and was declared in a proclamation of the secretary of
state, dated the 25th of September, 1804, to have been ratified by the legislatures of three fourths of the
states.

Amendment 13

Sec. 1. [Slavery prohibited.]
Sec. 2. [Power to enforce amendment.]

Sec. 1. [Slavery prohibited.]

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party
shall have been duly convicted, shall exist within the United States, or any place subject to their
jurisdiction.

Sec. 2. [Power to enforce amendment.]

Congress shall have power to enforce this article by appropriate legislation.

Note. —

The thirteenth amendment to the Constitution of the United States was proposed to the legislatures of
the several states by the thirty-eighth congress, on the 1st of February, 1865, and was declared in a
proclamation of the secretary of state, dated the 18th of December, 1865, to have been ratified by the
legislatures of twenty-seven of the thirty-six states, viz.: lllinois, Rhode Island, Michigan, Maryland, New
York, West Virginia, Maine, Kansas, Massachusetts, Pennsylvania, Virginia, Ohio, Missouri, Nevada,
Indiana, Louisiana, Minnesota, Wisconsin, Vermont, Tennessee, Arkansas, Connecticut, New Hampshire,
South Carolina, Alabama, North Carolina, and Georgia.

- Amendment 14

ALCODE 4
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Sec. 1. [Citizens of the United States.]

Sec. 2. [Representatives—Power to reduce apportionment. ]

Sec. 3. [Disqualification to hold office.]

Sec. 4. [Public debt not to be questioned—Debts of the Confederacy and claims not to be paid.]
Sec. 5. [Power to enforce amendment.]

Sec. 1. [Citizens of the United States.|

All persons born or naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside. No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Sec. 2. [Representatives—Power to reduce apportionment.]

Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for President and Vice-President
of the United States, Representatives in Congress, the Executive and Judicial officers of a State,
or the members of the Legislature thereof, is denied to any of the male inhabitants of such State,
being twenty-one years of age, and citizens of the United States, or in any way abridged, except
for participation in rebellion, or other crime, the basis of representation therein shall be reduced
in the proportion which the number of such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State.

Sec. 3. [Disqualificaticrn to hold office.]

No person shall be a Senator or Representative in Congress, or elector of President and
Vice-President, or hold any office, civil or military, under the United States, or under any State,
who, having previously taken an oath, as a member of Congress, or as an officer of the United
States, or as a member of any State legislature, or as an executive or judicial officer of any State,
to support the Constitution of the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of
two-thirds of each House, remove such disability.

Sec. 4. [Public debt not to be questioned—Debts of the Confederacy and claims not to

ALCODE 5
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Editor's notes. A

Proposed amendments to Rule 5 were pending approval at the time of publication. If approved, the
amendment will take effect December 1, 2019 and will appear in the 2020 edition of Alabama Rules
Annotated. Prior to that publication, approved rule amendment text will be available on lexisadvance.com.

Cumberland Law Review.

Eleventh Circuit: Survey of recent decision: VI. Criminal law and procedure. 29 Cumb. L. Rev. 255
(1998). ‘

Rule 1. Scope.

(a) Cases Involving a Petition under 28 U.S.C.S. § 2254. These rules govern a petition for
a writ of habeas corpus filed in a United States district court under 28 U.S.C.S. § 2254 by:

(1) a person in custody under a state-court judgment who seeks a determination that the
custody violates the Constitution, laws, or treaties of the United States; and

(2) a person in custody under a state-court or federal-court judgment who seeks a
determination that future custody under a state-court judgment would violate the Constitution,
laws, or treaties of the United States.

(b) Other Cases. The district court may apply any or all of these rules to a habeas corpus
petition not covered by Rule 1(a).

 Rule 2. The Petition.

(a) Current Custody; Naming the Respondent. If the petitioner is currently in custody
under a state-court judgment, the petition must name as respondent the state officer who has
custody.

(b) Future Custody; Naming the Respondents and Specifying the Judgment. If the
petitioner is not yet in custody — but may be subject to future custody — under the state-court
judgment being contested, the petition must name as respondents both the officer who has
current custody and the attorney general of the state where the judgment was entered. The
petition must ask for relief from the state-court judgment being contested.

(¢) Form. The petition must:

alrules 1
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' § 2244. Finality of determination

(a) No circuit or district judge shall be required to entertain an application for a writ of
habeas corpus to. inquire into the detention of a person pursuant to a judgment of a court of the
United States if it appears that the legality of such detention has been determined by a judge or
court of the United States on a prior application for a writ of habeas corpus, except as provided in
section 2255 [28 USCS § 2255].

(b) ) A claim présented in a second or successive habeas corpus application under section

2254 [28 USCS § 2254] that was presented in a prior application shall be dismissed.

(2) A claim presented in a second or successive habeas corpus application under section
2254 [28 USCS § 2254] that was not presented in a prior application shall be dismissed unless—

(A) the applicant shows that the claim relies on a new rule of constitutional law,
made retroactive to cases on collateral review by the Supreme Court, that was previously
unavailable; or

(B) (i) the factual predicate for the claim could not have been discdvered
previously through the exercise of due diligence; and '

(i) the facts underlying the claim, if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and convincing evidence that, but
for constitutional error, no reasonable factfinder would have found the applicant guilty of the
underlying offense.

(3) (A) Before a second or successive application permitted by this section is filed in the
district court, the applicant shall move in the appropriate court of appeals for an order authorizing
the district court to consider the application.

(B) A motion in the court of appeals for an order authorizing the district court to
consider a second or successive application shall be determined by a three-judge panel of the
court of appeals.

(C) The court of appeals may authorize the filing of a second or successive

USCS 1
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" (D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgment or claim is pending shall not be counted
toward any period of limitation under this subsection.

HISTORY:
Act June 25, 1948, ch 646, 62 Stat. 965; Nov. 2, 1966, P. L. 89-711, § 1, 80 Stat. 1104; April 24,
1996, P. L. 104-132, Title I, §§ 101, 106, 110 Stat. 1217, 1220.

USCS 3
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| § 2254. State custody; remedies in Federal courts

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an
application for a writ of habeas corpus in behalf of a person in custody pursuant to the judgment
of a State court only on the ground that he'is in custody in violation of the Constitution or laws or
treaties of the United States.

(b) (1) An application for a writ of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shall not be granted unless it appears that—

(A) the applicant has exhausted the remedies available in the courts of the State;
or

(B) (i) there is an absence of available State corrective process; or.

(ii) circumstances exist that render such process ineffective to protect the
rights of the applicant.

(2) An application for a writ of habeas corpus may be denied on the merits,
notwithstanding the failure of the applicant to exhaust the remedies available in the courts of the
State.

(3) A State shall not be deemed to have waived the exhaustion requirement or be
estopped from reliance upon the requirement unless the State, through counsel, expressly waives
the requirement. B :

(¢) An applicant shall not be deemed to have exhausted the remedies available in the courts
of the State, within the meaning of this section, if he has the right under the law of the State to
raise, by any available procedure, the question presented.

{v'_(él)jAn application for a writ of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shall not be granted with respect to any claim that was adjudicated
on the merits in State court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States; or

USCS 1
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(h) Except as provided in section 408 of the Controlled Substance Acts [21 USCS § 848], in
all proceedings brought under this section, and any subsequent proceedings on review, the court
may appoint counsel for an applicant who is or becomes financially unable to afford counsel,
except as provided by a rule promulgated by the Supreme Court pursuant to statutory authority.
Appointment of counsel under this section shall be governed by section 3006A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal or State collateral
post-conviction proceedings shall not be a ground for relief in a proceeding arising under section
2254 [28 USCS § 2254].

HISTORY:
Act June 25, 1948, ch 646, 62 Stat. 967; Nov. 2, 1966, P. L. 89-711, § 2, 80 Stat. 1105; April 24,
1996, P. L. 104-132, Title I, § 104, 110 Stat. 1218.

USCS 3
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§ 2244. Finality of determination

(a) No circuit or district judge shall be required to entertain an application for a writ of
habeas corpus to inquire into the detention of a person pursuant to a judgment of a court of the
United States if it appears that the legality of such detention has been determined by a judge or
court of the United States on a prior application for a writ of habeas corpus, except as provided in
section 2255 [28 USCS § 2255].

(b) (1) A claim presented in a second or successive habeas corpus application under section
2254 [28 USCS § 2254] that was presented in a prior application shall be dismissed.

(2) A claim presented in a second or successive habeas corpus application under section
2254 [28 USCS § 2254] that was not presented in a prior application shall be dismissed unless—

(A) the applicant shows that the claim relies on a new rule of constitutional law,
made retroactive to cases on collateral review by the Supreme Court, that was previously
unavailable; or

(B) (i) the factual predicate for the claim could not have been discovered
previously through the exercise of due diligence; and

(ii) the facts underlying the claim, if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and convincing evidence that, but
for constitutional error, no reasonable factfinder would have found the applicant guilty of the
underlying offense. '

(3) (A) Before a second or successive application permitted by this section is filed in the
district court, the applicant shall move in the appropriate court of appeals for an order authorizing
the district court to consider the application.

(B) A motion in the court of appeals for an order authorizing the district court to
consider a second or successive application shall be determined by a three-judge panel of the
court of appeals.

(C) The court of appeals may authorize the filing of a second or successive

USCS 1
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application only if it determines that the application makes a prima facie showing that the
application satisfies the requirements of this subsection.

(D) The court of appeals shall grant or deny the authorization to file a second or
successive application not later than 30 days after the filing of the motion.

(E) The grant or denial of an authorization by a court of appeals to file a second or
successive application shall not be appealable and shall not be the subject of a petition for
rehearing or for a writ of certiorari.

(4) A district court shall dismiss any claim presented in a second or successive
application that the court of appeals has authorized to be filed unless the applicant shows that the
claim satisfies the requirements of this section.

(¢) In a habeas corpus proceeding brought in behalf of a person in custody pursuant to the
judgment of a State court, a prior judgment of the Supreme Court of the United States on an
appeal or review by a writ of certiorari at the instance of the prisoner of the decision of such State
court, shall be conclusive as to all issues of fact or law with respect to an asserted denial of a
Federal right which constitutes ground for discharge in a habeas corpus proceeding, actually
adjudicated by the Supreme Court therein, unless the applicant for the writ of habeas corpus shall
plead and the court shall find the existence of a material and controlling fact which did not
appear in the record of the proceeding in the Supreme Court and the court shall further find that
the applicant for the writ of habeas corpus could not have caused such fact to appear in such
record by the exercise of reasonable diligence.

(d) (1) A 1-year period of limitation shall apply to an application for a writ of habeas corpus
by a person in custody pursuant to the judgment of a State court. The limitation period shall run
from the latest of—

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if the applicant
was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

USCS 2
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(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgment or claim is pending shall not be counted
toward any period of limitation under this subsection.

HISTORY: _
Act June 25, 1948, ch 646, 62 Stat. 965; Nov. 2, 1966, P. L. 89-711, § 1, 80 Stat. 1104; April 24,
1996, P. L. 104-132, Title I, §§ 101, 106, 110 Stat. 1217, 1220.

USCS 3
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Rule 32.1. Scope of remedy.

Subject to the limitations of Rule 32.2, any defendant who has been convicted of a criminal
offense may institute a proceeding in the court of original conviction to secure appropriate relief
on the ground that:

(a) The constitution of the United States or of the State of Alabama requires a new trial,
a new sentence proceeding, or other relief.

(b) The court was without jurisdiction to render judgment or to impose sentence.

() The sentence imposed exceeds the maximum authorized by law or is otherwise not
authorized by law.

(d) The petitioner is being held in custody after the petitioner's sentence has expired.

(e) Newly discovered material facts exist which require that the conviction or sentence be
vacated by the court, because:

(1) The facts relied upon were not known by the petitioner or the petitioner's
counsel at the time of trial or sentencing or in time to file a posttrial motion pursuant to Rule 24,
or in time to be included in any previous collateral proceeding and could not have been
discovered by any of those times through the exercise of reasonable diligence;

(2) The facts are not merely cumulative to other facts that were known;
(3) The facts do not merely amount to impeachment evidence;

(4) If the facts had been known at the time of trial or of sentencing, the result
probably would have been different; and

(5) The facts establish that the petitioner is innocent of the crime for which the
petitioner was convicted or should not have received the sentence that the petitioner received.

(f) The petitioner failed to appeal within the prescribed time from the conviction or
sentence itself or from the dismissal or denial of a petition previously filed pursuant to this rule
and that failure was without fault on the petitioner's part.

A petition that challenges multiple judgments entered in more than a single trial or
guilty-plea proceeding shall be dismissed without prejudice.

(Amended 3-22-02, eff. 8-1-02; Amended 1-13-05, eff. 6-1-05.)
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CONCLUSION

The petitton for a writ of certiorari should be granted.

Respectfully submitted,

Date: 1~1%-20a1
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