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California state prisoner Michael John Gaddy appeals pro se the distrid

(sl

court’s judgment dismissing his 42 U.S.C. § 1983 action alleging Eighth
Amendment and due process claims relating to the calculation of his parole

eligibility date. We have jurisdiction under 28 U.S.C. § 1291. We review de novo

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
* The panel unanimously concludes this case is suitable for decisipn
without oral argument. See Fed. R. App. P. 34(a)(2).




a dismissal under 28 U.S.C. § 1915A. Wilhelm v. Rotman, 680 F.3d 1113, 11

(9th Cir. 2012). We affirm.

The district court properly dismissed Gaddy’s action because Gaddy fa

18

iled

to allege facts sufficient to show that his parole eligibility date was miscalculated.

See Hebbe v. Pliler, 627 F.3d 338, 341-42 (9th Cir. 2010) (although pro se
pleadings are construed liberally, plaintiff must present factual allegations
sufficient to state a plausible claim for relief); see also Cal. Penal Code § 117

(discussing aggregation of consecutive sentences for in-prison offenses).

We do not consider arguments and allegations raised for the first time on

appeal. See Padgettv. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).
Gaddy’s pending motions (Docket Entry Nos. 9 and 11) are denied as 1

AFFIRMED.

0.1(c)

moot.

19-15149
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MICHAEL JOHN GADDY, Case No. 18-cv-04558-HSG
Plaintiff, ORDER OF DISMISSAL WITH [LEAVE
. TO AMEND
V.

C. E. DUCART, et al,,

Defendants.

| INTRODUCTION
Plaintiff, an inmate at Kern Valley State.Priso'n, filed this pro se civil rights act
to 42 U.S.C. § 1983. Plaintiff has paid the filing fee. Dkt. No. 5. The complaint is no
the Court for review pursuant to 28 U.S.C. § 1915A. | |
DISCUSSION

A. Standard of Review
Federal courts must engage in a preliminary screening of cases in which prison

redress from a governmental entity or officer or employee of a governmental entity. 2

jon pursuant

w before

ers seek

8 U.S.C.

§ 1915A(a). The court must identify cogmzable claims or dismiss the complaint, or any portion of

the complamt if the complaint “is frivolous, malicious, or fails to state a claim upon which relief

may. be granted,” or “seeks monetary relief from a defendant who is immune from such relief.” Id

§ 1915A(b). Pro se pleadings must be liberally construed, however. Balistreri v. Pagifica Police

Dep't, 901 F.2d 696, 699 (9th Cir. 1990).

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the

claim showing that the pleader is entitled to relief.” ““Specific facts are not necessaryj the.

statement need only “‘give the defendant fair notice of what the . . . claim is and the grounds upon
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which it rests.”” Erickson v. Pardus, 515 U.S. 89, 93 (2007) (citations omitted). Although in

order to state a claim a complaint “does not need detailed factual allegations, . . . a plaintiff’s

obligation to provide the grounds of his ‘entitle[ment] to relief” requires more than

abels and

conclusions, and a formulaic recitation of the elements of a cause of action will notldo. . . .

Factual allegations must be enough to raise a right to relief above the speculative ley

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations omitted). A complai

el.” Bell

nt must

proffer “enough facts to state a claim for relief that is plausible on its face.” Id. at 970.

To state a claim under 42 US.C. § 1983, a plaintiff must allege two essentiall
(1) that a right secured by the Constitution or laws of the United States was violated,
the alleged violation was committed by a person acting under the color of state law.
Atkins, 487 U.S. 42, 48 (1988).

B. Complaint

elements:
and (2) that

West v.

According to the complaint, Plaintiff is incarcerated pursuant to convictions|in three

Separate cases.

In 1993, in Case No. BA075584, Plaintiff was sentenced in Los Angeles Sug

erior Court to

two separate terms, for two different set of crimes. The first sentence was life with the possibility

of parole. The second sentence was a term of 11 years and 8 months, to run consect

first sentence. Plaintiff states that his parole eligibility date was calculated to be 201

tive to the

1, because he

was eligible for parole after seven years on first sentence pursuant to section 3046 of the

California Penal Code, and because he was eligible for half time on the second sentence pursuant

to section 2933 of the California Penal Code. Dkt. No. | at 3.

In 1984, in Case No. FCH01069, Plaintiff was sentenced in San Bernardino Superior Court

to a determinate sentence of six years with 85%. This sentence was to run consecutive to the

sentences in Case No. BA075584. With the imposition of the senterice in 1984, Plaintiff’s parole

eligible date was 2016. Dkt. No. | at 3-4.
In 2007, in Case'No. 06-cm-7259, Plaintiff was sentenced in Kings County S
to a sentence of thirty-two years to life, to run consecutive to the sentences in Case N

BAQ75584.

uperior Court

[0,
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Plaintiff alleges that Defendants used an incorrect method to compute Plaintiff’

and incorrectly and arbitrarily changed his parole eligibility date from 2016 to 2049. P

hearing of any kind regarding the possibility of release from detention, and has never b

informed of the requirements that would make him eligible for release. Dkt. No. 1 at 4,

Plaintiff has filed grievances informing prison officials that his parole eligibilit)
been incorrectly changed from 2016 to 2049. Defendants PBSP Correctional Case Red
Supervisor P. Babura, Associate Warden C.E. Ducart, and Warden Bradbury, and FSP
Correctional Case Records Supervisor C. Kearns, Correctional Case Records Manager
Associete Warden J. Peterson, Associate Warden G. Jones, and Warden D. Batughman
these grievances and did not correct the parole eligibility date. Dkt. No. 1 at 5-6.

C. Legal Claims

Plaintiff alleges that Defendants violated his due process rights because they pro

s sentence,

laintiff

further alleges that he has been incarcerated for over twenty-five years and has never received a

cen

v date had

ords

Hottinger,

reviewed

longed his

sentence without providing him with a hearing. Plaintiff also alleges that Defendants have

“violated [his] Eighth Amendment Constitutional Right under Deliberate Indifference

which

Constituted Cruel and Unusual Punishment” when they refused to investigate the computational

error and therefore detained him beyond the termination of his sentence. Dkt. No. 1 at

complaint, Plaintiff’s original parole eligibility date after his first two convictions in 1

However, the allegations in the complaint show no error in computation. Accq

1994 was 2016. But in 2007, Plaintiff was sentenced to an additional term of 32 years

5-6.
rding to the
093 and

to l_ife to

run consecutive to the prior two terms. Assuming arguendo that Plaintiff has served the prison

terms to which he was sentenced in 1993 and 1994, he appears to be currently and val

dly

incarcerated pursuant to the sentence handed down in 2007 In othel words his sentence has not

been prolonged rather, he is servmg an additional séntence. Accordmgly, hIS orlglna

— = e Sy N

IO

'ellglblllty date would presumably be vacated because he is requlred to serve the 32 years I,o life,

e » ,.—‘...___,.__—-/—" s ~ e .

sentence after servmg “his prior two sentences The 32 years to hfe sentence would pr =sn\mab-ly.;

advance his parole eligibility date to 20438, It is unclear why Defendants are required fo provide

o a lawful

S

Plaintiff with a hearing prior to recalculating Plaintiff's parole eligibility date pursuant

3
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Judgment and conviction.. It is further uncle'tr how thlS detentron constltutes cruel and unusual

RS

pumshment ifhe is lawfully mcarcerated

The complaint does not appearta state any-cognizable causes of action. Ho wever, keeping

in mind that pro se pleadings.must be liberally construed, the Court will grant Plaintiff leave to

file an amended complamt that clarlf'es his legal claims and the undellymg facts. If Plaintiff

chooses to file an amended complamt he{should”clar 1fyiwﬁ'

i

PhiiadiA =

st e

CONCLUSION

e s werem 2N

For the reasons set forth above, the complaint is DISMISSED with leave to

At IZOOVrsentenceidoes,not advance

ntence 1f he*ls

amend}. Within

twenty-eight (28) days of the date of this or‘der, Plaintiff shall file an amended complaint. The

amended complaint must include the caption and civil case number used in this orde

s T S e I e T e N i,

using the court form complamt, Plaintiff must answer all the questions on the form i
action to proceed. Because an amended complaint completely replaces the previous
Plaintiff must include in his amended complaint al.l the claims he wishes to present ¢
defendants he wishes to sue. See Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th Cir.

Plaintiff may not incorporate material fnom the prior complaint by reference Plaint

r,

Case No C 18-04558 HSG (PR) and the words “AMFNDED COMPY AINT” an the first page. If

n order for the
complaints,
and all of the
1992).

ff is advised

that the amended complaint will supersede the original complaint and all other pleadings. Claims

and defendants not mcluded/rn the amended eomplaint will not be considered by the| court. See

King v. Atlyeh 814 F.2d 565, 567 (9th Cn 1987).
I

"

1

1l

1
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Failure to file a proper amended complaint in accordance with this order in the time

provided will result in dismissal of this action without further notice to Plaintiff.
Plaintiff.’

IT IS SO ORDERED.
Dated: 10/29/2018

United States District Judge

'%é /8 44/ (.
AYWOOD S. GILLIAM, JR. v

The Clerk

shall include two copies of a blank civil rights complaint form with a copy of this order to -
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

‘MICHAEL JOHN GADDY, Case No. 18-cv-04558-HSG

Plaintiff, - ORDER OF DISMISSAL

V.

C.E.DUCART, et al.,
Defendants.

| INTRODUCTION
. ‘Plaintiff, an inmate at Kern Valley State Prison, filed this pro se civil rights action pursuant
to 42 U.HS.C. § 1983.. On October 29, 2018, the Court dismissed the complaint with leave to
amend. Dkt. No. 8. The amended complaint (Dkt. No. 10) is now before the Court for review
pursuant to 28 U.S.C. § 1915A. | ' |
DISCUSSION
A. | Standard of Review |
Federal courts must engage in a pre'liminaryl screening of cases in which prisoniérs seek
redress from a governmental entity or ofﬁqer’or employee of a governmental entity. 28 U.S.C.
§ 1915A(é)_. The court fnust identify cognizable claims or dismiss the complaint, or any portion of

he complaint, if the complaint “is frivolous, malicious, or fails to state a claim upon which relief

=

nay be granted,” or “seeks monetary relief from a defendant who is immune from such relief.” Id.

(70,

1915A(b). Pro se pleadings must be liberally construed, however. Balistreri v. Pacifica Police

ot

Dep’t, 901 F.2d 696, 699 (9th Cir. 1990).
Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the

laim showing that the pleader is entitled to relief.” “Specific facts are not necessary; the

(@]
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(143

statement need only “‘give the defendant fair notice of what the . . . claim is and the grounds upon
which it rests.”” Erickson v. Pardus, 515 U.S. 89, 93 (2007) (citations omitted). Although in
order to state a claim a complaint “does not need detailed factual allegations, . . . a plaintiff’s
obligation to provide the grounds of his ‘entitle[ment] to relief” requires more than lébels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do....
Factual allegations must be enough to raise a right to relief above the speculative level.” Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations omitted). A complaiﬁt must
proffer “enough facts to state a claim for relief that is plausible on its face.” Id. at 570.

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege two essential elements:

(1) that a right secured by the Constitution or laws of the United States was violated, and (2) that
the alleged violation was committed by a person acting under the color of state law. West v.
Atkins, 487 U.S. 42, 48 (1988).

B.  Amended Complaint

The amended complaint, Dkt. No. 10 (“Am. Compl.”) makes the same factual allegations
and legal claims as the original complaint, Dkt. No. 1 (“Compl.”).

In both complaints, Plaintiff makes the following factual allegations.

Plaintiff is incafcerated pursuant to convictions in three separate cases. In 1993, Plaintiff
was sentenced in Los Angeles Superior Court in Case No. BA075584, to two separate sentences,
for attempted murder, robbery, and attempted robbery. The first sentence was life With the
pdssibility of parole. The second sentence was 11 years and 8 months, to run cpnsecuﬁve to the
first sentence. Plaintiff states that his parole eligibility date was calculated to be 2011, because he
was eligible for parole after seven years on the first term pursuant to section 3046 of the California
Penal Code, and because he was eligible for half time on the second sentence pursuant to section
2933 of the California Penal Code. Dkt. No. 1 (“Compl.”) at 3; Dkt. No. 10 (“Am. Compl.”) at 3.

In 1994, Plaintiff was sentenced in San Bernardino Superior Court in Case No. FCH01069,
to a determinate sentence of six years with 85%. This sentence was to run consecutive to the
sentences in Case No. BA075584. With the imposition of the 1994 sentence, Plaintiff’s parole

eligible date was 2016. Compl. at 3—4; Am. Compl. at 34,
2
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In 2007, Plaintiff was sentenced in Kings County Superior Court in Case No. 06-cm-7259
to a sentence of thirty-two years to life, to run consecutive to the sentences in Case No.
BA075584. Dkt. No. 10 at 4. Subsequent to being sentenced in Case No. 06-cm-7259,
Defendants “arbitrarily abrogate[ed]” Plaintiff’s 2016 parole eligibility date to 2048 without
providing a hearing. Compl. at 5; Am. Compl. at 5.

Plaintiff has ﬁ']ed grievances informing prison officials that his parole eligibility date has
been incorrectly changed from 2016 to 2049. Defendants Pelican Bay State Prison (“PBSP”)
Correctiohal Case Records Supervisor P. Badura, PBSP Associate Warden CE Ducart, PBSP
Warden 'Bradbury, Folsom State Prison (“FSP”) Correctional Case Records Supervisor C. Kearns,
FSP Correctional Case Records Manager Hottinger, FSP Associate Warden J. Peterson, FSP
Associate Warden G. Jones, and FSP Warden D. Baughman reviewed these grievances and did not
correct the bparole eligibility date. Compl. at 5-6; Am. Compl. at 5-6.

In both complaints, Plaintiff makes the following legal claims.

Plaintiff alleges that Defendants have violated his due process rights because, despite being
incarcerated twenty-five years, Defendants have never granted him a parole hearing. He further
argues that section 3041 of the California Penal Code requires Defendants to set a fixed date for
his parole release because he is an indeterminate life prisoner who has reached his minimum
parole eligibility date (2016). Compl. at 4-5; Am. Compl. at 4-5. Plaintiff alleges that
Defendants deprived him of his liberty and violated his procedural due process rights “to be heard
at a meaningful time and in a meaningful manner” when they incorrectly changed his maximum
gligible parole date from 2016 to 2048. Compl. at 5; Am. Compl. at 5. Plaintiff also argues that
Defendants “violated [his] Eighth Amendment Constitutional Right under Deliberate Indifference

which Constituted Cruel and Unus[u]al Punishment” when they refused to investigate the

0.

omputational error and therefore detained him beyond the termination of his sentence. Compl. at
3-6; Am. Compl. at 5-6.

In the amended complaint, Plaintiff makes the additional argument that 120 CMR Parole

fmm|

Board 200.08(c) prohibits prison officials from calculating a parole eligibility date by aggregating

4 life sentence and any sentence that runs consecutive to that life sentence. Am. Compl. at 4--5.
£ ’ 3
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C. Discussion-

The Court dismissed the original complamt with leave to amend because the complaint

e B

—~

 failed to state a cognizable due process claim or a cogmzable Elghth Amendment clalm

Plaintiff’s parole eligibility date changed from 2016 to 2048 because Plaintiff was convicted of an
additional crime in 2007 and sentenced to an additional term of 32 years to life to run consecutive
to the prior two terms. Plaintiff was therefore ineligible for parole on the earlier two sentences

— ]l ad #
& Oyt Ha
because he was requlred to serve an add1t10nal prlson term. Dkt No.8at3—4. g cec 5 (aam et

T :;l;e amended complaint does not cure the deficiencies identified in the Court’s Order of
Dismissal with Leave to Amend.

Plaintiff>s argument in both complaints is that he is constitutionally entitled to parole
hearings with respect to the sentences in Case No. BA075584 and Case No. FCH01069. But,
contrary to the argument made in the amended complaint, Section 1170.1 of the California Penal
Code requires the aggregation of multiple terms. Specifically, Section 1170.1 provides that whére
multiple terms of imprisonment are to be served consecutively, “the term of imprisonment for all
the convictions that the person is required to serve consecutively shall commence from the time
the person would otherwise have been released from prison.” Cal..Penal Code § 1170.1(c).
Prison officials therefore properly aggregated Plaintiff’s terms,v'including his 2007 sentence, and
correctly calculated His MEPD to be 2046.

Plaintiff incorrectly argues that he has a liberty interest in a pérole hearing arising out of
120 CMR Parole Board 200.08(c) and section 3041- of the California Penal Code. 120 CMR
Parole Board 200.08(c) is inapplicable here. This is a citation to a Massachusetts statute,
specifically Code of Massachusetts Regulations Title 120, Section 200.08(c). gl_aj_r}tiff was
sentenced pursuant to California state law, not Massachusetts state law.

Nor is Section 3041 apphcable here. Section 3041 requ1res that the Board of Parole
Hearings (1) meet with an inmate six years prior to an inmate’s minimum eligible parole date

(“MEPD”) to review the inmate’s documents and activities pertinent to parole eligibility, and (2)

‘meet again a year prior to the MEPD Cal. Penal Code § 3041(a)(1)-(2). Hov(gf:aver, pursuant to

(e b AL
Section 3046 of the California Penal Code, because Plaintiff is serving two life sentences that are

. .
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ordered to run consecutively to each other, Plaintiff is not eligible for parole until he has served
the mmlmum term under each life sentence. Cal. Penal Code § 3046. Here, the minimum term on
t\he first life sentence is seven years, and the minimum tdfn; gn t\h;s«e.cond life sentence is thlrty-
two years, for a total of thirty-nine years. Taking into account only the two hfe terms, Plamtlff
gvould not be ellglble for parole unt11 2932 Once the second sentence in Case No. BA075584 and
the sentence in Case No. FCH01069 are both included for in the calculations, Plaintiff’s MEPD is
2048. Acéordingly, Plaintiff is not yet entitled to a parole hearing and Dc}fendanis’ Afailu;s to
schedule a p‘arole hearing ’does not violate Section 3041.

Because prison officials did not err in calculating Plaintiff’s MEPD, the failure to schedule

a parole hearing did not violate either the Due Process Clause or the Eighth Amendment.

e e e

informed of the legal deﬁmenmes of his claims. Plaintiff’s amended complaint repeats the same
fiacts and legal claims as the original complaint, ’only adding a citation to an inapplicable out-of-
state regulation. In light of this pfocedural history, allowing further amendment would be futile. |
Leadsinger, Inc. v. BMG Music Pub., 512 F.3d 522, 532 (9th Cir. 2008) (leave to amend within
discretion of district court which may deny leave to amend due to inter alia “‘repeated failure to
cure deficiencies by amendments previously allowed . . . [and] futility of amendment.””) (citing
Foman v. Davis, 371 U.S. 178, 182 (1962)); see also Simon v. Value Behavioral Health, Inc., 208
.3d 1073, 1084 (9th Cir.) (affirming dismissal without leave to amend where plaintiff failed to
correc_:u’.tmde;idlﬁenc1es in complamt where court had afforded plamtlff opportumtles to do s so, and
had discussed with plaintiff the substantive problems with his claims), amended by 234 F.3d 428
Oth Cir. 2000), overruled on other grounds by Odom v. Microsoft Corp., 486 F.3d 541, 551.(9th

Cir. 2007). The Court DISMISSES the amended complaint without leave to amend.
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CONCLUSION
For the reasons set forth above, the Court DISMISSES the amended complaint without

leave to amend. The Clerk of the Court is directed to close this case.

: HAYWOgD S. GILLIAM, JR. ;Z(

United States District Judge

IT IS SO ORDERED.
Dated: January 2, 2019




