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TASHIMA, BYBEE, and WATFORD, Circuit Judges.Before:

California state prisoner Michael John Gaddy appeals pro se the district

court’s judgment dismissing his 42 U.S.C. § 1983 action alleging Eighth

Amendment and due process claims relating to the calculation of his parole

eligibility date. We have jurisdiction under 28 U.S.C. § 1291. We review de novo

This disposition is not appropriate for publication and is not precedent 
except as provided by Ninth Circuit Rule 36-3.

The panel unanimously concludes this case is suitable for decision 
without oral argument. See Fed. R. App. P. 34(a)(2).



a dismissal under 28 U.S.C. § 1915A. Wilhelm v. Rotman, 680 F.3d 1113, 1118

(9th Cir. 2012). We affirm.

The district court properly dismissed Gaddy’s action because Gaddy failed

to allege facts sufficient to show that his parole eligibility date was miscalculated.

See Hebbe v. Pliler, 627 F.3d 338, 341-42 (9th Cir. 2010) (although pro se

pleadings are construed liberally, plaintiff must present factual allegations

sufficient to state a plausible claim for relief); see also Cal. Penal Code § 1170.1(c)

(discussing aggregation of consecutive sentences for in-prison offenses).

We do not consider arguments and allegations raised for the first time on

appeal. See Padgett v. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).

Gaddy’s pending motions (Docket Entry Nos. 9 and 11) are denied as moot.

AFFIRMED.
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3
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA
4

5

6
Case No. 1 8-cv-04558-HSGMICHAEL JOHN GADDY, 

Plaintiff,

7
LEAVEORDER OF DISMISSAL WITH 

TO AMEND
8

9 v.

C. E. DUCART, et al.,10

Defendants.11
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INTRODUCTION

Plaintiff, an inmate at Kern Valley State Prison, filed this pro se civil rights action pursuant 

to 42 U.S.C. § 1983. Plaintiff has paid the filing fee. Dkt. No. 5. The complaint is

the Court for review pursuantto 28 U.S.C. § 1915A.

DISCUSSION

13O 5
-t-> Od•g £ 14I » 9 H
{/) O

Q .9 15
CO J-
IB «
S o 16co
T3 S
32 £ 17
c tl 
P £

now before

Standard of ReviewA.£ 18
Federal courts must engage in a preliminary screening of cases in which prisoners seek

3 U.S.C.
19

redress from a governmental entity or officer or employee of a governmental entity. 2 

§ 1915A(a). The court must identify cognizable claims or dismiss the complaint, or any portion of 

the complaint, if the complaint “is frivolous, malicious, or fails to state a claim upon which relief 

may be granted,” or “seeks monetary relief from a defendant who is immune from sue 

§ 191 SA(b). Pro se pleadings must be liberally construed, however. Balistreriv. Pacifica Police 

Dep % 901 F.2d 696, 699 (9th Cir. 1990).

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the 

claim showing that the pleader is entitled to relief.” “Specific facts are not necessary; the 

statement need only “‘give the defendant fair notice of what the . . . claim is and the grounds upon

20

21

22
h relief.” Id.

23

24

25

26

27

28



Case 4:18-cv-04558-HSG Documents Filed 10/29/18 Page 2 of 5

which it rests.”’ Erickson v. Pardus, 515 U.S. 89, 93 (2007) (citations omitted). A though in 

order to state a claim a complaint “does not need detailed factual allegations,... a plaintiff s 

obligation to provide the grounds of his ‘entitlefment] to relief requires more than 

conclusions, and a formulaic recitation of the elements of a cause of action wi ll not 

Factual allegations must be enough to raise a right to relief above the speculative level.” Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations omitted). A complaint must 

proffer “enough facts to state a claim for relief that is plausible on its face.” Id. at 570.

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege two essential elements: 

(1) that a right secured by the Constitution or laws of the United States was violatec, and (2) that 

the alleged violation was committed by a person acting under the color of state law.

Atkins, 487 U.S. 42, 48 (1988).

Complaint

According to the complaint, Plaintiff is incarcerated pursuant to convictions
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in three

separate cases.

In 1993 Jn Case No. BA075584, Plaintiff was sentenced in Los Angeles Superior Court to 

two separate terms, for two different set of crimes. The first sentence was life with :he possibility 

of parole. The second sentence was a term of 11 years and 8 months, to run consecutive to the 

first sentence. Plaintiff states that his parole eligibility date was calculated to be 20 

eligible for parole after seven years on first sentence pursuant to section 3046 o 

California Penal Code, and because he was eligible for half time on the second sentence pursuant 

to section 2933 of the California Penal Code. Dkt. No. 1 at 3.

In 1984, in Case No. FCH01069, Plaintiff was sentenced in San Bernardino Superior Court 

to a determinate sentence of six years with 85%. This sentence was to run consecutive to the 

sentences in Case No. BA075584. With the imposition of the sentence in 1984, Plaiitiff s parole 

eligible date was 2016. Dkt. No. 1 at 3-4.

In 2007, in Case No. 06-cm-7259, Plaintiff was sentenced in Kings County Superior Court 

to a sentence of thirty-two years to life, to run consecutive to the sentences in Case h 

BA075584.
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Plaintiff alleges that Defendants used an incorrect method to compute Plaintiffs sentence,

laintiff
1

and incorrectly and arbitrarily changed his parole eligibility date from 2016 to 2049. P 

further alleges that he has been incarcerated for over twenty-five years and has never received a 

hearing of any kind regarding the possibility of release from detention, and has never b 

informed of the requirements that would make him eligible for release. Dkt. No. 1 at 4

Plaintiff has filed grievances informing prison officials that his parole eligibility date had 

been incorrectly changed from 2016 to 2049. Defendants PBSP Correctional Case Rec ords 

Supervisor P. Babura, Associate Warden C.E. Ducart, and Warden Bradbury, and FSP 

Correctional Case Records Supervisor C. Kearns, Correctional Case Records Manager Hottinger, 

Associate Warden J. Peterson, Associate Warden G. Jones, and Warden D. Baughman reviewed 

these grievances and did not correct the parole eligibility date. Dkt. No. 1 at 5-6.

Legal Claims

Plaintiff alleges that Defendants violated his due process rights because they prolonged his 

sentence without providing him with a hearing. Plaintiff also alleges that Defendants have 

“violated [his] Eighth Amendment Constitutional Right under Deliberate Indifference which 

Constituted Cruel and Unusual Punishment” when they refused to investigate the computational
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and therefore detained him beyond the termination of his sentence. Dkt. No. 1 at 

However, the allegations in the complaint show no error in computation. According to the 

complaint, Plaintiffs original parole eligibility date after his first two convictions in 1 

1994 was 2016. But in 2007, Plaintiff was sentenced to an additional term of 32 years! to life to 

consecutive to the prior two terms. Assuming arguendo that Plaintiff has served tljie prison 

terms to which he was sentenced in 1993 and 1994, he appears to be currently and val 

incarcerated pursuant to the sentence handed down in 2007. In other words, his sentence has not 

been prolonged; rather, he is serving an additional sentence. Accordingly, his origina 2016 parole
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eligibility date would presumably be vacated because he is required to serve the 32 years Jo life.25
sentence after serving his prior two sentences. The 32 years to life sentence would presumably.

to provide
26

advance his parole eligibility date to 2048. It is unclear why Defendants are required 

Plaintiff with a hearing prior to recalculating Plaintiff s parole eligibility date pursuant.tg^jawful
27

28
3



Case 4:18~cv-04558-HSG Documents Filed 10/29/18 Page 4 of 5

judgment and conviction.. It is further unclear how this detention constitutes cruel tjnd unusual

i3.ll-Fishrn.eri.t|fhgjs.lawfully, jncarcerated

The complaint does not ^ppeanlcuslate-any-cofimzable causes of action. Ho

1

2
'■•hr

3 wever, keeping

in mind that pro se pleadings.must be liberally construed, the Court will grant Plaintiff leave to4

file an amended complaint that clarifies his legal claims and the underlying facts. If Plaintiff 

chooses to file an amended complaint, hey|hbuiailMif^hpH^i^/4^eh^oe

5

6 sypptiad^ance
his parole date •tggOggp'and how he is being

1 awhjjly^incarceratedIpursuant.to >the|2,0.0j7isenfencetjr r~^ ” '
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9 CONCLUSION

For the reasons set forth above, the complaint is DISMISSED with leave to amend. Within 

twenty-eight (28) days of the date of this order, Plaintiff shall file an amended com 

amended complaint must include the caption and civil case number used in this orddr, 

Case^ojCJ^«58HS^(PR) and the words “AMENDED COMPLAINT” on the first page. If 

using the court form complaint, Plaintiff must answer all the questions on the form in order for the 

action to proceed. Because an amended complaint completely replaces the previous 

Plaintiff must include in his amended complaint all the claims he wishes to present jjmd all of the 

defendants he wishes to sue. See Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th Cir.

Plaintiff may not incorporate material from the prior complaint by reference. Plaint 

that the amended complaint will supersede the original complaint and all other pleac ings. Claims 

and defendants not included^ the amended complaint will not be considered by the 

King v. Atiyeh, 814 F.2d 565, 567 (9th Cir. 1987).
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Failure to file a proper amended complaint in accordance with this order in the time 

provided will result in dismissal of this action without further notice to Plaintiff.

shall include two copies of a blank civil rights complaint form with a copy of this order to 

Plaintiff.

The Clerk2

3

4

IT IS SO ORDERED.. 5

Dated: 10/29/20186

7
HAYWOOD S. GILLIAM, JR. 
United States District Judge8
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1

2

3

4 UNITED STATES DISTRICT COURT

5 NORTHERN DISTRICT OF CALIFORNIA

6

7 MICHAEL JOHN GADDY, 

Plaintiff,
Case No. 18-cv-04558-HSG

8 ORDER OF DISMISSAL
9 v.

10 C. E. DUCART, et al.,
11 Defendants.
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INTRODUCTION

Plaintiff, an inmate at Kem Valley State Prison, filed this pro se civil rights action pursuant 

tD 42 U.S.C. § 1983. On October 29, 2018, the Court dismissed the complaint with leave to 

Emend. Dkt. No. 8. The amended complaint (Dkt. No. 10) is now before the Court for review 

pursuant to 28 U.S.C. § 1915A.
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19 Standard of Review

Federal courts must engage in a preliminary screening of cases in which prisoners seek 

redress from a governmental entity or officer or employee of a governmental entity. 28 U.S.C.

1915A(a). The court must identify cognizable claims or dismiss the complaint, or any portion of 

tie complaint, if the complaint “is frivolous, malicious, or fails to state a claim upon which relief 

may be granted,” or “seeks monetary relief from a defendant who is immune from such relief.” Id. 

§ 1915A(b). Pro se pleadings must be liberally construed, however. Balistreri v. 'Pacifica Police 

Dep % 901 F.2d 696, 699 (9th Cir. 1990).

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the 

claim showing that the pleader is entitled to relief.” “Specific facts are not necessary; the
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statement need only ‘“give the defendant fair notice of what the ... claim is and the grounds upon 

which it rests.”’ Erickson v. Pardus, 515 U.S. 89, 93 (2007) (citations omitted). Although in 

order to state a claim a complaint “does not need detailed factual allegations,... a plaintiffs 

obligation to provide the grounds of his ‘ entitle[ment] to relief requires more than labels and 

conclusions, and a formulaic recitation of the elements of a cause of action will not do. . . .

Factual allegations must be enough to raise a right to relief above the speculative level.” Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations omitted). A complaint must 

proffer “enough facts to state a claim for relief that is plausible on its face.” Id. at 570.

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege two essential elements:

(1) that a right secured by the Constitution or laws of the United States was violated, and (2) that 

the alleged violation was committed by a person acting under the color of state law. West v.

Atkins, 487 U.S. 42, 48 (1988).

Amended Complaint

The amended complaint, Dkt. No. 10 (“Am. Compl.”) makes the same factual allegations 

and legal claims as the original complaint, Dkt. No. 1 (“Compl.”).

In both complaints, Plaintiff makes the following factual allegations.

Plaintiff is incarcerated pursuant to convictions in three separate cases. In 1993, Plaintiff 

was sentenced in Los Angeles Superior Court in Case No. BA075584, to two separate sentences, 

for attempted murder, robbery, and attempted robbery. The first sentence was life with the 

possibility of parole. The second sentence was 11 years and 8 months, to run consecutive to the 

first sentence. Plaintiff states that his parole eligibility date was calculated to be 2011, because he 

was eligible for parole after seven years on the first term pursuant to section 3046 of the California 

Penal Code, and because he was eligible for half time on the second sentence pursuant to section 

2933 of the California Penal Code. Dkt. No. 1 (“Compl.”) at 3; Dkt. No. 10 (“Am. Compl.”) at 3.

In 1994, Plaintiff was sentenced in San Bernardino Superior Court in Case No. FCH01069, 

to a determinate sentence of six years with 85%. This sentence was to run consecutive to the 

sentences in Case No. BA075584. With the imposition of the 1994 sentence, Plaintiff s parole
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In 2007, Plaintiff was sentenced in Kings County Superior Court in Case No. 06-cm-7259 

to a sentence of thirty-two years to life, to run consecutive to the sentences in Case No.

BA075584. Dkt. No. 10 at 4. Subsequent to being sentenced in Case No. 06-cm-7259,

Defendants “arbitrarily abrogate[ed]” Plaintiffs 2016 parole eligibility date to 2048 without 

Droviding a hearing. Compl. at 5; Am. Compl. at 5.

Plaintiff has filed grievances informing prison officials that his parole eligibility date has 

?een incorrectly changed from 2016 to 2049. Defendants Pelican Bay State Prison (“PBSP”) 

Correctional Case Records Supervisor P. Badura, PBSP Associate Warden C.E. Ducart, PBSP 

Warden Bradbury, Folsom State Prison (“FSP”) Correctional Case Records Supervisor C. Kearns, 

CSP Correctional Case Records Manager Hottinger, FSP Associate Warden J. Peterson, FSP 

Associate Warden G. Jones, and FSP Warden D. Baughman reviewed these grievances and did not 

correct the parole eligibility date. Compl. at 5-6; Am. Compl. at 5-6.

In both complaints, Plaintiff makes the following legal claims.

Plaintiff alleges that Defendants have violated his due process rights because, despite being 

incarcerated twenty-five years, Defendants have never granted him a parole hearing. He further 

argues that section 3041 of the California Penal Code requires Defendants to set a fixed date for 

his parole release because he is an indeterminate life prisoner who has reached his minimum 

parole eligibility date (2016). Compl. at 4-5; Am. Compl. at 4-5. Plaintiff alleges that 

Defendants deprived him of his liberty and violated his procedural due process rights “to be heard 

e.t a meaningful time and in a meaningful manner” when they incorrectly changed his maximum 

e ligible parole date from 2016 to 2048. Compl. at 5; Am. Compl. at 5. Plaintiff also argues that 

Defendants “violated [his] Eighth Amendment Constitutional Right under Deliberate Indifference 

which Constituted Cruel and Unus[u]al Punishment” when they refused to investigate the 

c omputational error and therefore detained him beyond the termination of his sentence. Compl. at 

f-6; Am. Compl. at 5-6.

In the amended complaint, Plaintiff makes the additional argument that 120 CMR Parole 

Board 200.08(c) prohibits prison officials from calculating a parole eligibility date by aggregating 

a life sentence and any sentence that runs consecutive to that life sentence. Am. Compl. at 4-5.
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Discussion

The Court dismissed the original complaint with leave to amend because the complaint 

failed to state a cognizable due,prpcess claim or a cognizable Eighth Amendment claim.

Plaintiffs parole eligibility date changed from 2016 to 2048 because Plaintiff was convicted of an 

additional crime in 2007 and sentenced to an additional term of 32 years to life to run consecutive

to the prior two terms. Plaintiff was therefore ineligible for parole on the earlier two sentences
‘ ' ...... ’ ~ " ■ Sfj] '

because he was required to serve an additional prison term. Dkt. No. 8 at 3-4. ««■ * O r~'

The amended complaint does not cure the deficiencies identified in the Court’s Order of 

Dismissal with Leave to Amend.

Plaintiffs argument in both complaints is that he is constitutionally entitled to parole 

hearings with respect to the sentences in Case No. BA075584 and Case No. FCH01069. But, 

contrary to the argument made in the amended complaint, Section 1170.1 of the California Penal 

Code requires the aggregation of multiple terms. Specifically, Section 1170.1 provides that where 

multiple terms of imprisonment are to be served consecutively, “the term of imprisonment for all 

the convictions that the person is required to serve consecutively shall commence from the time 

the person would otherwise have been released from prison.” Cal. Penal Code § 1170.1(c).

Prison officials therefore properly aggregated Plaintiffs terms, including his 2007 sentence, and 

correctly calculated his MEPD to be 2046.

Plaintiff incorrectly argues that he has a liberty interest in a parole hearing arising out of 

120 CMR Parole Board 200.08(c) and section 3041 of the California Penal Code. 120 CMR 

Parole Board 200.08(c) is inapplicable here. This is a citation to a Massachusetts statute, 

specifically Code of Massachusetts Regulations Title 120, Section 200.08(c). Plaintiff was 

sentenced pursuant to California state law, not Massachusetts state law.

Nor js^ Section 3041 applicable here. Section 3041 requires that the Board of Parole 

Hearings (1) meet with an inmate six years prior to an inmate’s minimum eligible parole date 

(“MEPD”) to review the inmate’s documents and activities pertinent to parole eligibility, and (2) 

meet again a year prior to the MEPD. Cal. Penal Code § 3041(a)(l)-(2). However, pursuant to 

Section 3046 of the California Penal Code, because Plaintiff is serving two life sentences that are
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ordered to run consecutively to each other, Plaintiff is not eligible for parole until he has served 

the minimum term under each life sentence. Cal. Penal Code § 3046. Here, the minimum term on 

the first life sentence is seven years, and the minimum term on the second life sentence is thirty- 

two years, for a total of thirty-nine years. Taking into account only the two life terms, Plaintiff 

■would not be eligible for parole until 2032. Once the second sentence in Case No. BA075584 and

1

2

3

4

5

the sentence in Case No. FCH01069 are both included for in the calculations, Plaintiffs MEPD is6

2048. Accordingly, Plaintiff is not yet entitled to a parole hearing and Defendants’ failure to 

s chedule a parole hearing does not violate Section 3041.

Because prison officials did not err in calculating Plaintiffs MEPD, the failure to schedule 

c. parole hearing did not violate either the Due Process Clause or the Eighth Amendment.

The amended complaint does state any cognizable causes of action. Plaintiff has been 

informed of the legal deficiencies of his claims. Plaintiffs amended complaint repeats the same 

facts and legal claims as the original complaint, only adding a citation to an inapplicable out-of- 

state regulation. In light of this procedural history, allowing further amendment would be futile.
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Leadsinger, Inc. v. BMG Music Pub., 512 F.3d 522, 532 (9th Cir. 2008) (leave to amend within

discretion of district court which may deny leave to amend due to inter alia “‘repeated failure to 

c ure deficiencies by amendments previously allowed ... [and] futility of amendment.’”) (citing

18 Foman v. Davis, 371 U.S. 178, 182 (1962)); see also Simon v. Value Behavioral Health, Inc., 208

F.3d 1073, 1084 (9th Cir.) (affirming dismissal without leave to amend where plaintiff failed to 

correct deficiencies in complaint, where court had afforded plaintiff opportunities to do so, and 

had discussed with plaintiff the substantive problems with his claims), amended by 234 F.3d 428 

(9th Cir. 2000), overruled on other grounds by Odom v. Microsoft Corp., 486 F.3d 541, 551 (9th 

Cir. 2007). The Court DISMISSES the amended complaint without leave to amend.
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1 CONCLUSION

For the reasons set forth above, the Court DISMISSES the amended complaint without 

leave to amend. The Clerk of the Court is directed to close this case.

2

3

IT IS SO ORDERED.4

5 Dated: January 2, 2019

A. DulL-Jy,
HAYWOOD S. GILLIAM, JR.
United States District Judge
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