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FILEDUNITED STATES COURT OF APPEALS

NOV 2 2020FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS
JAMES ROBERT STANFORD, No. 19-56126

Petitioner-Appellant, D.C. No. 5:19-cv-00276-SVW-E 
Central District of California, 
Riversidev.

DANIEL PARAMO, Warden, ORDER

Respondent-Appellee.

Before: TALLMAN and LEE, Circuit Judges.

The request for a certificate of appealability (Docket Entry No. 5) is denied 

because appellant has not made a “substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537

U.S. 322, 327 (2003).

Any pending motions are denied as moot.

DENIED.



DESCRIPTION OF THIS APPENDIX:

petitioner's REQUEST FOR CO.a.

FROM THE 9m CIRCUIT COURT OF APPEALS

NUMBER OF PAGES’. _2A_

APPENDIX B



i

i ! jA.HES RJCpERT STANFORD, ^AYOLiTS 

pet ir/oner /m pro 5e->

R.u. DMOVAN STATE PRISONj

4 *i30 ALTA Pd.

SAN DiEOO, CA. TZI79

6 ' IN Tbit U.S. COURT OF APPEALS

For the ninth cj'rjcuIt

s
9 TAMES ROBERT STANFORD

PETITIONER

docket NO. ; /?-56/26 

D.c. NO. : 5;ici-CV'0027&-SVuJ-£ 

PETITIONER'S AlOrioN FORA 

CERTIFICATE OF APPEALABILITY 

Action filed: oz/iz Azof/

10

v.

12 D. PARAMO, LOARDEN,

13 RESPONDENT

14

15 TO ititz. HCNORAQLE JUS (ICES OF t HE COURT OF APPEALS 

CORIES NO CL, PETITIONER ;N PRO SE,

OF APPEALABILITY (c.c.a.) AS FOLLOWS,

FOR THE NINTH CiRCu/T, 

OOHO AWT t CMS TRtS COURT FOR A CERTIFICATE
16

17

IS ISSUES ON WHICH C.O.A. /s BEING SOUGHT

19 UJHETHER petitioner received ineffective assistance OF COUNSELI.

20 IN VIOLATION OF HIS. CONSTITUTIONAL RIGHTS, AMENDMENTS <o AND IH

IL lOHETHER the state courts' adjudication21 OF petitioner's EAC CLAIM.

RESULTED /n A DECISION THAT WAS BASED ON AN UNREASONABLE DETERMINATION22

23 OF THE FACTS IN LIGHT OF THE EVIDENCE PRESENTED //V THE STATE COURTS. 

STANDARD OF REVIEW FOR A C.O.A.
n , ,
... A PRISONER SEEKING /} C.C.A. NEED ONLY DEMONSTRATE A

24

25
SUBSTANTIAL SHOWING

OF THE DENIAL OF A CONSTITUTIONAL RIGHT A PETITIONER SATISFIES THIS STANDARD BY26

27 DEMONSTRATING THAT -JURISTS OF REASON CCClLD oisAGPEE WITH THE DISTRICT COURTS 

RESCU.ITION OF His CONSTITUTIONAL CLAJAIS,23 OR THAT JURISTS CqULQ CONCLUDE THAT

i



1 THE. iSjU^S PRESENTED APE. ADEQUATE TO DESEA.VE ENCOURAGEMENT
\
FURTHER." AULLER-EL V. COCKRELL ( 2003)557 U.£. 3Z2

STATEA\BMT OF THE CASE N

OAJ OCT. T3, ZOIH, PETITIONER SUBMITTED A PETITION PcR WRjT OF HABEAS CORPUS 

RE’, A PRETRIAL “VENUE" ISSUE TO THE SAN BERMARdInO OOCiiLTY SUPER OR COURT 

CtD pp. 56'S3)

Z- CM AlOV. 3, ZOIH, PETITIONER RECEIVED A DENIAL FROM THE SUPERIOR COURT, (w 5b S) 

3. CN DEC. US, ZdH, PETITIONER. RECEIVED A DENIAL From THE APPELLATE COURT. Cm 5H)

H. on SEP 25, 2015, PETITIONER LUAS SENTENCED TO 30 YEARS TO LIFE. (ID z)N

5. ON AiA Y 3, ZQll, PETtTiONERS SENTENCE WAS /TOD:PIED Q/ THE APPELLATE COURT 

ClD pp. Z-3, AND C3-72.)

6. OH NOV. 3, 2017, PETITIONER SU&/ntlTED TO THE 3AM BERNARDlNO COUNT/ SUPERIOR 

COURT THE EXACT SAME CLA/.M5 PRESENTLY AT i'sSLiE. (_LD 73)

7. ON DEC. ZEI 2011, THE SUPERIOR HABEAS COURT DENIED PETiTiCKiERs iC=dT 

BASED CN SUCCESSIVENESS, AND FAILURE TO /MOLDD£ Tf7ANSCRlPT5.LtDpp.7H-S)

S. ON FEB 2; 2019,, PETITIONER /viAiLEO HIS PETIT I ON TO THE APPELLATE COURT ClD 7?J 

9. ON FEUS iZ, 2013, PETITIONER. yviAI LED /I REQUEST TO THE APPELLATE

TO PROCEED

1

I
j

4 /•

5

6 •

n

8

9

10

12

13

15

16

17 COURT

THAT hi is PETITION 8E HELD IN 'ABEYANCE','... UNTIL SUCH TIME THAT HE COULD 

RESEARCH THE PROCEDURAL BARS ASSERTED BY Trip LOWER COURT, AND COPY

IS

19

AND SUBMIT HIS TRANSCRIPTS.20

10. ON FE&. /<?, 2013, PETITIONER AVAILED TO THE APPELLATE COURT, A '!REQUEST 

THAT AAERlTS BE CONSIDERED DESPITE DENIAL BY LOWER COURT/' WITH AN

EXPLANATION AS TO HiS PROCEDURAL DEFICIENCIES In THE LOWER COURT. ClD 82~S)

11. ON FEB Z5,2D13, PETITIONER. COpicD AND /HAILED THE PERTINENT..PORTiCHS CP HIS 

TRIAL TRANSCRIPTS TO THE APPELLATE COURT.

N1 PETITIONER. UJAi “PRO 5E“ IN ALL PROCEEDINGS.
H2AS A RESULT CT A CCUPLE CP THINGS THAT HIS ATTORNEY HADN'T DONE AT SENTENCING, PEtIt/CNER 

BEGA.M CONTEMPLATING WHETHER HE HAD RECEIVED .1 AC "DURING'' TRIAL, iNVESTi’GATiON OF WHICH, 
UNUNE HiS 1* PETITION RE! "VENUE" H/NGED ON EvIoEMCe/InFC. /H HiS TRIAL TRANSCRIPTS, WHICH 
HE COULD NOT RECEIVE FRD/A HlS APPELLATE ATTORNEY UNTL AiAY N. 2017, (SEE.: ID pp. GO-hZ)

21

22

23

24

25

26

27

23

2



/2. ON APRIL 2.6, 2CVS, iriE APPELLATE. COURT DENIED PETmeUEjts PET matt, (id S'9)

\I3. CM JUMP 7, ZDcS,. PETITIONER MAILED TO Trip C<\. SUPREYXE COURT, RiS PETITION
I

FOR LCRJT OP HABEAS CORPUS ( TRANSCRIPTS INCLUDED), AMP A "rEQlLES T 

COURT TO CCN5 IDEAL FIERI TS, DESPiTE LCCuER COURTS ' DENIALS " (IDpp. 8 7 - 95), 

IMiTH REFERENCE TO THE PROCEDURAL EXPLAMA.TI0N5 HE HAD CiVEN AT THE 

APPELLATE COURT PROCEEDING, ADD REQUEST FOR OppCRTUUtr/ TO PROVE THE 

ALERITS CP HtS CEA/ALClOpp. 87-95)

tp. Cm OCT. 10. ZOiS; THE CA. SUPREME COURT DENIED PETiTLC\l£Rl5 HABEAS, (IQ 99) 

15. QM FEB 5. 2019, PETmoNER MAILED Ht5 2Z6H PETCTIoN TO THE U.S, CENTRAL 

DISTRICT COURT, U’H/CH CD AS “FILED “ OKI FES, iZpZClp, (jD l)

ICE. ON PEP 19, ZQlcl, A (A GiSTRA TE CHARLES P. ElCK ORDERED AN AN5LOER TO 

THE PETITION,

17. OH APRIL Z, ZC}<^I ATTORNEY GENERAL DAVID Rticci pi LED AM AN5CCER 

P£TiTlCN (ID pp. CCH-G 95) AND NOTICE Cp loDGEaxENT (IDpp. G ?6- 6 99)

IS, CM APRIL 2JS, 2019, PETiTl ONER AAiuED /ft LED Hi S REPLY 

GENERAL'S (RESPONDENTS) ANSWER.

19. CM ALAY ZH, 2019, THE MAGISTRATE pi LED HiS REPORT AND RECCAt PEL DP TiCH.

20. On Jline 25,2019, PETITIONER MAIeEd/Fi'jlED His 'OBJECTIONS TO THE

.MAGISTRATES REPORT AW PE COM .MEND A TIC M. . . .

21. ON JULY 7 2019, PETITIONER REQUESTED AN OPPORTUNITY TO SUBMIT AM 

Argument in request for a c.o.a.

22. CM JULY 15; 2019, THE AXAGiSTRATE GRANTED PETITIONER'S REQUEST.

23. Cm Aug, 9,2019, Petitioner aim led / filed his argument in request for 

A C.o.fi. TO THE DISTRICT COURT.

79. On Aug. m, 2019, the honorable Stephen y. idilson denied petitioner's

C.O.A,i, REQUEST, AND DENIED AND DISMISSED HIS PETITION WITH PREJUDICE. 

\25. ON AUG. 28, 2019, PETITIONER, ViA. THE REQUIRED PRISON PROCESS, SUnPU' 

| TTED HIS NOTICE OF APPEAL AND FILING PEE FOR MAILING T£ THE DISTRICT COURT.

i

j FOR

i

6 •

7

, S

9

10

11

12

13 TC THE

14

15 TO THE ATTORNEY

16

17

IS

19

20

21

22

25

24

25

26
l

27

23
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i

5TATEA\ENT c-f facts*3

PET 't riehiEEL 5 CCNYi’crickl /S BASED OH i1

i. I HE TESTIMONIES OF ELS TENANTS SHANNON KENDRICK t JA.SCN NOR HAM THAT; 

a) petitiCher amd his g/fllfrIemd

j

4 LATCNYA HEWERS OH HAD BEEU ARDulMG 

/HOST OF THE DAY OFF AMO OH' OH JAN lH, 201H- (SP 2J8)

b) OH THE MIGHT CF JAM.■ lH, 201H, PETITIONER. PUMCHED (iDpp. iSS, 201, ZCt) T 

REPEATEDLY KICKED LATCH YA (iDpp. /SO, /Si, ZiQ, 2iz) LIKE A SOCCER. BALLCiD 

!SZ, 2Cj) AS SHE SCREAKED FOR. HELP, AMD AT CHE POINT APR £ A/LEO

unconscious. (lopp.isc, zio. zin)

c) L ATOMY A OiD HOT HAVE ANYTHING i/i HER HAND OR HiT AT PEPTIC HER. (rD 

183, 197, i 98)

d) PETiTlGHER BOLTED “ AT THE SOUND OE APPROACHCNC -SIRENS, (id 2.15)

2. A 9li CALL BY -5 HAM MOM KEMDRJCK REj-AY/NC HER OBSERVATIONS

inciDEHT AS iT WAS OCCURRING.

6 •
n

8

9

10
PP-

11

12

13 CF THE

15 3. /I LETTER THAT PETiTICHER KRcTe/SENT TO His TENANTS /MFE/ZREMCING

petitioner's consciousness of guilt, (idpp. 203-zgg)

R. IMPEACHMENT C-F LATCH YA

16

17 v'/A. HER own ADMISSION C-F ARt'cR UMTRUTHFDLHESS. 

5- T£5TiCIO MY OF THE ARREST (U & OFFICER, A LRU PEMHikiGTOM,

a) LOHAT LATCH YA AMD THE TENANTS /Mi HALLY REPORTED. (iD pp. 100-102)

IS as re:
19

b) petitioner 5 fJght (to 231)20

21 ARGUMENT

77475 COURT SHOULD GRANT /l CERTlFi'cATE CF APPEALABILITY AS TO TAG [HUES 

CM WHICH A CD.A. IS BEING SOUGHT, BECAUSE, AS PETiTioNER LOl'LL DEVON. ~ 

JURISTS OF REAEON COULD DISAGREE LCCTH THE DISTRICT 

RESOLUTION OF PETITIONERS CONSTITUTIONAL CLAIMS,

22

23

^4 St pate, court's

25 OF. CONCLUDE THAT

THE ISSUES PRESENTED ARE ADEQUATE TO DESERVE ENCOURAGEMENT TO
~\ ^

27 \PROCEED FURTHER.

25 'A3 BECAUSE OF HN PRiCR RECORD, PETiriONER DiD HOT TESTiFY

H



ISSUE 1

PETITIONER. DECLARED LINDER THE PEMALT,/ Or PERJURY THAT HE TOLD Hi5

APPOINTED trial attorney:

U.) HiS TENANTS LIED A A CUT HiM ASSAULTING L AT CRY A

HE AND LATCHYA LOERE NOT EVEN HOME .MOST OF THE DAY. 

b) HE HAD NOT BEEN DRINKING.

C) THE SITUATION LOA3 NOT OVER "iHFiDEUTY"

Him telling, hep she hao to leave, and that he had someone

d) HE DID MOT PUNCH, Pt'GH T, ,.0R IN TENT LON ALLY KICK EATON YA, . -

TRYING TO STOP HER FROM CAUSING A DISTURBANCE ON HLS PROPERTY, 

t ) HIS TENANTS HAD MOTI VE 

EvfcriON

J

ALL OAY LONG, AMD THAT

6 '

BUT LAiONVA U5/NG AtETH, AND

8
ELSE.

■ 9 . HE IDAS

10

TO LIE ON HIM BECAUSE OF THE THREAT. OF

12 for Disturbances they had caused on Hi's property.

f) LATCH YA HAD ALSO LCITNE5SED13 THE TENANTS’ CHANGE IN ATI iTtlDE TcCdARD

14 PETITIONER..

gr) HE Fled for FEAR of PAROLE VIOLATION for. NEGATIVE CONTACT lCITH LAlO 

ENFORCEMENT ESPECIALLY SINCE EATON YA HAD BEEN ORINK/NG AND DOING 

DRUGS, AND LCA3 YINGR.Y ENOUGH TC LIE ON HIM.

15

16

/

h) He OJAS ARRES t ED UPON REi URNlNG TO HlS PROPERTY ON H/S CLCN. 

/) HE PELT LIKE' THE vicTLM FOR BEING

IS

19 LOCKED UP BEHIND DEPENDING HlS 

PROPERLY, BUi HIS ATTORNEY NEVER CONSULTED UHTH HIM ABOUT THIS.20

(see: IQ pp, 1/2-II3)

THE TRiAL AND HABEAS RECORD REVEALS THAT DEFENSE COUNSEL DID NOT: 

a FURTHER. INVESTIGATE / ELICIT EVIDENCE OF BiAsCc ABOVE), /dASNLY TO ASCERTAIN 

THAT IT COLLLD BE ELICITED /ASSENT TESTIMONY PROM PETITIONER, (f ABOVE)

9 INVESTIGATE/CONSULT LOITH PETITIONER AS TO LCHETHER. HE HAD A DEFENSE

21

22

23

24

25

! CO//LPATIBLE UJITH THE FACTS PROVIDED B Y FILM. (d MID i ABOVE) 

i l) DJHEN PETITIONER TCLD tiis ATTORNEY

26 E. G.:

HE LcAS TRYING TO STOP LATON'YA

From causing a disturbance (d), this shcuud have alerted his attorney

11
!

23

5



THAI PE/ iTiCMER. MAY HAVE SEEM TRYING TO PREVENT THE CO.HAlIssIcN 

CP A PUBLIC OFFENSE (f-.C. A v/olATiDN OF PEHAL CODE Hl5 )^A DEFEASE1

POP LOHICH PEA5 OKI ABLE FORCE COULD RAVE BEEN DUSTIFIeD. (.SEE ALSO 

PENAL CODES GciZ, 693, AND PETITION. AT XD 23, LINES l~s)

Z) LOrtEAJ PETITIONER, ON SEVERAL OCCASIONS, TOLD H(5 ATTORNEY THAT 

HE LU.A5 . , .'DEFENDING. His PROPERTY " ( /), THIS SHOULD HAVE ALEjZFET, 

H/5 ATTORNEY TO INVESTIGATE loHETHER. PETITIONER HAD A DEFENSE- 

UNDER "DEFENSE OF PROPERTY/', . . "ANOTHER'' DEFENSE FOR coHlcH FORCE 

COULD HAVE REASONABLY BEEN USED. SEE’. CALCfUAl 3976 

* INVESTIGATE PETITIONER'S G.P.S. (ANKLE MONITOR) FOR EXCULPATORY 

EVIDENCE ASSERTED BY PETITIONER, (a T h ASO/e)

9 ASCERTAIN THAT THE JURY MOULD NOT &E GI VEN THE IMPRESSION THAT PETITIO­

NER MAY HAVE BEEN UNDER THE INFLUENCE OF ALCOHOL.(b A30YE, FIDpp.!3f /Ji) 

OR. (JTHE.RiP.isE SEEK TO IyPEACH THE REUA&LITY OF .THE OFFICERS TESTIMONY.

9 PRESENT'.

j

5

6 '

7

S

9

10

11

12

13

14

/)rHE TENANTS1 "eiAS"; z) THE TENANTS' CLAIMS Of MULTIPLE PUN -■ 

.CUES AND KICKS NOj .MAKING SENSE;

15

16 OR 3)“SELF DEFENSE" IN FACT,

THE ONLY TACTICAL EXPLANATION REVEALED BY THE RECORD FOR SUCH OAlisS/CNS

t ' #

17

is that defense counse±. "Intended 

DEFENSE.

IS //
THE CREDIBILITY OF THETO DAMAGE

he19 For example-.

I.) As TO "THE TENANTS' Pi AS " H<°Ik! HER20 CLOSING, DEFENSE COUNSEL ARGUED THAT 

THE TENANTS "HA VE SOMETHING INVESTED" BUT, AS THE PROSECUTOR OBJECTED:21

22 DEFENSE COUNSEL MISSTATED TESTIMONY (r.T. Z17), AND AS THE PROSECUTOR

23
ifl 'fIghtIng: noise; offensive looros" are the elements constituting this offense, t 

THE RECORD REFLECTS THAT LATCNYA uiAS DOiNG ALL OF THC5E THINGS. SEE: PETITION AT 
ID 23, UNES 1-7, AlND REFERRENCES TO R.T. PAGES THEREIN.

THOUGH DEFENSE COUNSEL'S OTHER OMISSIONS [REGARDING "ORjNKiNG“ (ID /3); NOE VLAN's 
TESTIMONY RE! PETITIONER'S “FUGHT" ilDpp. IS H6>}; OFFICER PENNING TONS TESTIMONY 

. THAT lATONYA REPORTED PA.iN iN HER FACE T HEAD ClD iC U); "AReU/NQ ALL DAY‘‘Y "CVERHEIRJNC,' 
Cm pp IO - T5)JRE VEAL SUCH INTENT, PETITIONER ADDRESSES 
are THE "ChIef" ISSUES/THEORIES OF THE DEFENSE.

AT TR/Al, PETiTiONER PUT MUCH OP THIS ISSUE ON RECORD BY OBJECTING 
COUNSEL'S REPRE S ENT A T / ON REGARDING if. (W pp. 285-Z2G)

24

25

26
HZ BELOtU FIRST BECAUSE THEY

27

TO DEFENSE25

(o



I!

I CCRJZEC/ L.y ARGUED (.R.T, ZGG) THERE WAS NC
!
j TEA!AMTS HAD A STAKE IN mis, Cfl ‘'/ACHUE

tzV/DEMCE PRESENTED THAT THE

1 fl
TO LIE. SEE', p, 5 I Mr PA tCR. FURTHER

Z) A5 TO THE TEA!ANTS' CLAIyS OF /y\ULtIplE PUNCHES AND KICKSj NOT MAKING

4 SENSE, . . , THIS THEORY, LUUCP DEFENSE COUNSEL prZCSLSED In HEP. OPENiMG

(.CD /h), AMD ARGUED TrPOUCHCUT HER CLOSING CR.T. ZlL ~2S8) ~WOULD HAVE,' 

, AMONGST OTHER THiNCS^7

5

6 ' SUES TANTlA TED THE THEORY OF &IA5, BECAUSE 

THE TENANTS ACTUALLY DTD TE5TIPY SiCAJ//-KANTLY/ DIFFERENT FrjDM

S IN HAT THEY INITIALLY REPORTED, REGARDING ACTS/ PARTICULARLY 

LOHiCH CREATED THE CHARGES AGAiNST PETITIONER.
N*9 PUNCHES, THUS,

HAD DEFENSE COUNSEL ACTUALLY PRESENTED THIS THEORY BY U5iNG THE10

Ri( TRANSCRIPT AND POLICE REPORT TO IMPEACH THE TENANTS' TESTIMONIES 

re: punches t Kicks;

11

12 THE JURY LCCULD HALVE BELIEVED THAT THE TENANTS 

LUEPE LYliUG OP. TESTIFYING BiASEDLY, AMO THAT PETl TiONER, £,Q 

TRYING To PUT R/S HAND OVER LATONYA's AlCilTH, AND TRY iMG TO KICK HER 

UOEflPOH AN AY, AS STATED IN THE LETTER. {ID 2CAS) SEE: pp. II ~ 13 iNFRA 

3) AS TO "SELF DEFENSE”. TC PROVE THl-S, DEFENSE COUNSEL NEEDED "EVIDENCE'1 

THAT PETITIONER REASONABLY BELIEVED HE WAS /N THAUNENT DSlNGER 

SUFFERING JSODiLY INJURY, OR OF BEING TOUCHED UNLAWFULLY 

DEFENSE COUNSEL ALSO NEEDED ‘'JUSTIFICATION'' FOR PETITIONER GOING 

AFTER LATCHYA, AND ALLEGEDLY KICKING HER WHILE SHE WAS DOCOUf'^BUT, 

SINCE THERE WAS NO SUCH EVIDENCE OR JUST! Ft CAfiON PRESENTED,

JURY WAS CERTAIN TO DISBELIEVE DEFENSE COUNSEL'S “SELF DEFENSE"

THEORY C-TD 2-75-C orCll) and believe the prosecution's argument that

"ThIs is NOT A CASE OF SELF DEFENSEClD 273)

13 "MAS "

15 FOR FURTHER

16

17 ■ OF

IS

19

20

21 THE

22

23

24

25 N7 5E£‘. PETiTiCU AT ID /6, LIMES 3HS ALSO: PRESENTATION CF THIS THEORY VTA "IMPEACH AVERT"
. uJCulD HAVE SUPPORTED THE DEFENSES ARGUMENT RE.' THE LETTER TO THE TENANTS. (iDpp,27N7) 
Ns C-NLY "NQRMAH" GAVE DIRECTLY INCONSISTENT26 TESTIMONY REGARDING THE ACT CF"Ki'CI<!mQ' 

| SEE'. PET'utCH AT W tSj AMD TRANSCRIPTS AT ID pp. 217, ZN
\N  ̂SEE: CALCPJM 3HTO, AMD PECPLE V. MiUiFiEilPIL) TS CAu H '* / 055 "A PBRSCM CLAIMING 'SELF 
! DEFENSE' IS REQUIRED to PROVE HiS OLOM STATE cp .M/MD,"
\N/C THE GtV&N CALCRJH -5A 7H "DEFINITELY" uJCRj<EO TC PEThlcNERls DISADVANTAGE AS

27

23 no mis,
7



B£L(1 UIN/NC LOlTrt THE. CHIEF ISSUES CFL THEORIES OF DEFBHSE JUST IDENTIFIED, . . , 

PETITIONER CCicL MCiO SpOlU THAT REASONABLE OURJSTS COULD DEBATE ION ETHER 

H/S PETITION. SHOULD HAVE SEEM RESOLVED //V A DIFFERENT AA.ANALER,

HlS ISSUES PRESENTED A "DUBSTANTiAL QUESTION.'/ AMD uOERE ADEQUATE TO

1

N’<j OR. THAT

j

DESERVE EMCOURAGEAAEMT TO PROCEED FURTHER.

6 ' 1
HAILUFLB TO ihiVESTlC, ate/ EUOT EVIDENCE OF tenants' POSSIBLE BIAS A&HiHST :1

PETITIONER.. (PETITION, TDPP. THO); (STATE, IDpp. 5H ~3b); (aHSvDFR,Ip. ESS); (reply, E-7);

t’2’
(RiF, pp. 2.7-32.)} (OBJECTIONS, pp. U>-cl)N

THE DISTRICT COURT AP&UEDN 15

* COUNSEL DiD QUESTION A/QRA1AN, SUT AiOR/MM MD HOT RECALL ANY THREAT OF 

EvIcrioN.

o PETITiOMSP- PAILS TO -SHOtO THAT ANY OTHER LOITMESS COULD HAVE TEST/PIED AS 

TO H/S THREAT OF EVICTION,

a CtVEM THE STRENGTH OF THE EVIDENCE, THERE IS NO REASONABLE PROBABiLiTY 

THAT THE EVICTION THREAT LOOULD HAVE ALTERED THE TRIAL OUTCOME.

Petitioner's response

IT BEARS REPEATING ThiAT COUNSEL DID QUESTION NORMAN, BUT 'oNLY''HdR-vAN 

And only briefly, about eviction for. drug use/

EVEN MISTAKENLY TELL COUNSEL,

COUNSEL ABOUT mis, HE HAP NO KNOcOLEDCE CF THE TENANTS' DRUG USE.

PETITIONER DECLAIMED THAT HE INFORMED DEFENSE COUNSEL THAT THE REASON 

BEH/ND THE THREAT OF EVICTION WAS “DISTURBANCES/ AND THAT LATCNYA HAD ALSO 

ujiTNESSED THE TENANTS’ CHANCE IN ATTITUDE TOOARD HiM.

8

9

10

11

12

13 -

14

15

16

17

IS

19 tOHtCH PETITIONER- 0(0 NOT, 

BECAUSE AT THE T/NUE PETITIONER /NFORvUED20

21

22

23

24

25 N'i THE DISTRICT COURT ACCEPTED THE FINDINGS, CONCLUSIONS, AND RECCMAEMDATiOMS CF THE
/magistrate, dismissing petitioners habeas coIth prejudice, f denying His request for c.o,a, 

H12 the PRECEDING PAREHTHES iZED references are to pethi oner s PR4QR habeas PROCEEDINGS 
regarding this issue.

N,3A5 BEST AS POSSIBLE, PETITIONER iCiLL 'identify the district courts most pertinent argu­

ments, and for the SAKE or- avoiding repetitious responses, petitioner RE-ALLEGES His 
ARGUMENTS FROTH PRIOR habeas PROCEEDINGS.

26

27

23

8



!

THE. RECORD AT ID 235-23%, . MOT ONLY VALIDATES PET illC NEELS ClAM TrMT 

\TEN.AMT5 HAD A PRCBlEK wirH CAUSING"DISTURBANCES,

30 iNFCRYlEVD OF iT. SEES ID 23u, LINES /0-/2

l
THB

ii
BUT iHAT CCiLMSEL CUAS

j

THE. DISTRICT COURTS AP-GU.YIEMT THAT PETIT/ONER FAILS TO SHOW THAT ANY 

CTHEJZ WiTNESS COULD HAVE TESTIFIED THAT HE HAD THREATENED To EVICT 

/S UNDERSCORED BY PET<TlONER5 ASSERTION CP DEFENSE CCUNJELs 

OR FAiLUPE TO /NVESTiCHTE,

5
HIS

6 ' TENANTS, DUTY,

To ASCLRUAiN THAT SUCH EVIDENCE COULD ££ ELICITED 

rN ABSENCE OF PETITIONERS TESTIMONY. LsEE: ID^g, AT L/NE5 /5~J3, NO, 2)

7

S

9 CCNSiDERJN£ THE /MFC. PETITIONER. PROYiDED COUNSEL RE'. THE TENANTS' A1077YE

LIE, AND COUNSEL's UNMJSTAKEA3LE ACJCMCWLEDGEAAENT CP THE WEAKNESS ■ 

OF THE PROSECUTIONS EASE, i.E, THAT THE TENANTS’ INiT/AL 03/MS OF PUNCHES

10 TO

11

AND KICKS o'iD NOT MATCH EATONYAS iNJUPJES, fT WAS UNREASONABLE12

13 UNDER 31Rj.Cri.LAND V- LOASHIM&TCM, HUE U.S. FOR DEFENSE COUNSEL 

NOT TO CONDUCT FURTHER /nvEST/gAt/oU OR INQUIRY INTO WHAT AAAY HAVE14

15 PROVED TO BE A FRUITFUL LINE OF ATTACK,

giving of testimony cn material ,matters

WITH THE/A INITIAL STATEMENTS.

AS EVIDENCED BY THE TENANTS'

16 THAT WAS INCONSISTENT

17 In REYNOSO v. EiURBlHO (fi^Cip. ZOOS) HSlF.Sd

IS tOHH, THE COURT HELD THAT "THE DUTY TO INVESTIGATE 3 ESPECIALLY 'PRESSING 

WHERE. THE WITNESSES AND THEIR CRED id ILI T'y' ARE OZUCiAL TO 

case!1

19 THE STATES,

'A COLORABLE 3HOW/MG OF 3/AS CAN BE /.'HPORTAMT JBEEAUSE 

EVIDENCE OF PRIOR (MC0M5C5TEJAT SJATEMIENTS WHICH MIGHT INDICATE THAT

the loItness ‘S lying

BE LYING:

20 ,/
unlike

21

EVIDENCE OF BIAS SUGGESTS WHY THE WITNESS MIGHT 

HV DA VIS V. ALA 5/CA , (/ *7 7H ) H i 5 U.S. 30% THE 3UPPJETUE COURT

Held that’’the exposure, cf a witness s motivation In testifying fs a

PRC PEP- AND IMPORTANT FUNCTION CF THE CONSTITUTIONALLY PROJECTED RIGHT 

OP CRP55 EXAMINATION11 AND THAT A DEFENDANT is DENIED SUCH RIGHT WHERE

22
J

23 '/

9_i

25

26

27 DEFENSE COUNSEL DOES NOT .MAKE A RECORD F/ZCM WHICH TO ARGUE WHY

23 THAT WITNESS AUGHT BE BiASED OR OTHERwiSE LANCS THAT DECREE OF PARTI -

9



-Au'ty expected of a witness at trial.

THE CRASS EX-lMINAl ION CONDUCTED BY DEEENS,E COUNSEL LORS INADEQUATE

tO DEVELOP THE ISSUE OF -BIAS PROPERLY TO THE DUET, lOHO MIGHT WELL HAVE

CONCLUDED THAT DEFEM5E COUNSEL WAS ENGAGED IN A SPECULATIVE AND

BASELESS L/NE OF ATTACK ON THE CtZEOTBIL/TY OF AN APPARENTLY BLAMELESS 
//
JURORS COERE ENTITLED TO /HIVE THE BENEFIT OF THE DEFENSE 

THEORY/ BEFORE THEM, SO THAT niEY COULD .MAKE AN /NFORjUED JUDGE -

j

4

5

6 ' WITNESS.

7

AIENi AS TO THE lOEuGHT 10 PLACE ON iHE WITNESSES TESTiA'tONY LOHiCH 

PROVIDED A

S

“CRUCIAL L/NR in THE PREOF, . „• OF PETITIONERS ACT." DAVIS V.9

10 ALASKA , SURRA

11 2
FAILURE TO FULFILL OPENING STATEMENT PROMISES BY FAILING TO EJJCiT12

(PETITION, TD iH-IS); (state, ID 7H-7&); (.REPLY, ID 

3s-9); (ak-s answer, id ebb - 9); (reply, 9ho); (rur,39-H3); (obJectIohs, i-c)

THE Di STRUCT COURT ARGUED

* PETITIONER HAS NOT SHOWN STRICKLAND Vto LAN ON OR PREJUDICE.

13 IMPEACHMENT EVIDENCE

14

15

16

17 9 COUNSEL MADE NO PROMISE, CITING 5AES EE V. Me DONALD, 6? ^C/R. 2013) 72F F. Id UP 

0 THE PROMISED EVIDENCE ACTUALLYIS WAS_ PRESENTED, . viA, DEPUTY PENNINGTON. 

9 IN THE 9II CALL, KENDRICK SAiD SHE SAW PETITIONER HIT EICONYA19 AULLTiPLE

20 TIMES, BUT DID NOT SAY WHERE THE HITS LANDED,

. PETITIONER '5 RESPONSE21

22 11 BEARS REPEA i HUH THAT EVEN S AES EE M, AACDONAlD SupRA /NSTRUCfS:

nTM ORDER FOR THE PKEJudIce PRONG TO BE SATISFIES), IT IS ESSENTIAL 

Tl-iAT A PROMISE BE SHADE !'

23

24 THE COURT THEM GOES ON To EXPLAIN THAT Ip 

COUNSEL HAS CREATED AN EXPECTATION", /. €, BY TELLING JURORS THAT THE TEST-25

/mONY HU)fLE26 // HAPPEN, . . . THEN A "PROMISE" HAS BEEN MADE.

COURT EVEN CONTRADICTED ITSELF 5/ NEXT ARGUING', THE nPRO/AtSBO" EVIDENCE

■ TUB DISTRICT

27

23 ACTUALLY aJAS PRESEMiED VIA, DEPUTY PENNINGTON\ WHICH WAS ALSO AH

10



I
ERKOMEDL.LS ARClLUEACr BECAUSE (HE DISTRICT COURT MADE. REFERREMCE To THE. 

'pRELLMUVARY'' HEARING, {SEE.: C.T. 3cl) “MOT “ THE PROCEEDING AT tSSUE.

45 TO THE. DiSTRiCi COURT'S /tRGU.MEMT HBGARDiiiO KENDrJcKS 9/i CALL, 

“lOHE/ZE “ THE HITS LANDED WAS MOT THE (ZUEsricM.4 THE QUEST/CM WAS. . ,

(whether iCemdrIck //jinally reported (In the Ht( call) /naze than the "j":>

6 ' “OMLY1' PUNCH SHE SWORE (lN TPuAL) TO HATE TEEN- (iD l&H-s)

UHTiL MOD. PETITIONER HAS MOT FULL/ DEMOM5TFLATED HOD EUClTATlCM Of EVI­

DENCE THAT THE TENANTS HAD CHANGED THEIR STATEMENTS REGARDING PUNCHES,
* i m

kicks, and even petItIonerIs flight,^ icould have‘'aided the defense 's version." 

(see: OBJECTIONS ATp. 3, LINE ZZ) tOiTH RESPECT TO-PETITIONERS 

TENANTS. (ID 203~ZOG)

AMO

7

S

9

10 LETTER TO THE

11

12 FIRST, “THE DEFENSE'S VERSION“ MEANS THE DEFENSES “CREDIBILITY' IM GENERAL!' 

, . - /NCLUD/N& DEFENSE CC>LiN5£L 5 ARGUMENT THAT SHE SEES THE LETTER ,45: 

“SOMEBODY CORO /,5 SCARED, OHO DOST WANTS THE LuItNESS TO TELL THE TRUTH 

ON ID HAT HAPPENED. . „ NOT SOMEBODY lDHO*S TRYING TO GET SOMECNE TO 

CHANGE THEIR TESTIMONY." (TO Z7G, LINES 2i - 25 )

13

14

15

16

17 THAT ARGUMENT, LIKE COUNSEL'S OTHER ARGUMENTS REGARDING WE THEORIES OF 

DEFENSE, DAS NOT CREDIBLE,.IS ABSENT tMPEACTHENT OF THE TENANTS' TESTIMONIES. 

HOWEVER, ASSUMING FOR EXAMPLE THAT DEFENSE COUNSEL HAD EFFECTIVELY ELICITED19

20 TESTIMONY RE'. THE TENANTS’ POSSIBLE 8I AS TOWARD PET'TiOMER OH& TO THE THREAT OF 

EVICTION FOR “DiSTLlRBAjVCES'/ AND THEN THE IMPEACHMENT EVIDENCES SUBSTAAtmrim 

SUCH BIAS (SEE‘.XD !H~IG) THE SUR/ (MOULD HAVE DEEMED THE TENANTS' CREDIBILITY 

UNRELIABLE, AND PAID PARTICULAR NOTICE TO THE "PATTERN" OF CONCERN PETIT­

IONER HAD REGARDING "DISTURBANCES " ON HIS PROPERTY,

THE POSSIBILITY THAT PETITIONER LOA5 TRYING TO PUT HIS HAND OVER LATOMY A 's

21

22

23

24 THUS, INCREASING

25

NlHi-E, where Norman's initial statement re: petitioner's Flight, das that he "wauled"
AWAY {ID IOZ) CHANGED TO: HE "BOLTED" UT SEEN HIM, CORNER OF.MY EYE, HE NAS THAT 
QUICK',' THEN' ANSWERS "YEAH" TO! " YOU SAW H/M RUNNING OUT THE CORIVER OF YOUR EYE ?" 
(ID 215) THIS ISSUE, WHICH WAS PERHAPS MISTAKENLY PLACED UNDER THIS "OPCU/NG 
PROMISE " 'ISSUE, HAS NEVER BEEN ADDRESSED BY ANY COURT.

26

27

23

II



AWUTH to QUIET HER., AMD HAD ACCIDENTALLY KICKED HER AS HE LEAS TRYING 

TO KICK THE LOIRE A LORY FROM HER AS STATED IN. THE LETTER. ClD ZOH - ZQ5) 

EVER IF PETITIONERS TENANTS '‘HONESTLY" AMD “MISTAKENL/" TROLLGAT

1

J

THAT PETITIONER. HAD "PUNCHED" LATONYA A NUMBER

“AT LEAST" ONCE IN THE HEAD

OF TIMES, OR HAD

as norman, Initially re-"kicked" her , •> 0

6 ■ PORiED (iDpp. JOZ,3ili-3iS), . , ,

LOHY DID THEY CHAN EE THEIR. STORIES AT TRIAL '?" 

A REASONABLE jur y loould ha ye concluded

7 //

s THAT IT LOAD BECAUSE OF 

THE TENANTS'Motive to lie oh petitioner, and/or that officer pennJngton aiade 

mistakes in His report of vie inuqejyt, . \ ’ rendering the

RELIABILITY OF BOTH IN CRAVE DOUBT. ^'5

9

10 SOME SERIOUS

11

12 THE. JURY COULD HAVE ALSO BELIE VEP FIAT LATOMYA IDAS HITT INC / HOLLARING 

AT PETITIONER AS 'THE LETTER ASKS THE TENANTS TO SAY (iD 2DG, LINES 10-ft) 

BECAUSE OF MS. KENDRICKS 9// CALL STATING: "SHE's cCAVING HER HANDS"

(.id 3is, line it); Kendricks trial testimony stating: "i didn't see her Hie 

HIM but she could HAVE Mm IS 5, LINE 5); L ATONY AS testimony

13

14

15

16 THAT SHE

Had scratched petitioner’s arm kith a piece of fence uiire. (r.t. mz,as,sss, 

%CZ-H, 2£M); photos of petitioners ARAL scars. (r.t zos); AND PLENTY of

17

IS

■iesi/mony-supported ■ latonya's hollaring at petitioner the dhole time, as 

MAD at Him (rt.IHFZ, 2Ui) and LOUD (rt. UZ C% 7Ct7, 9Z, T03,10% 1HS, KH, W7) 

THERE lOAS ALSO INDICATION THAT THE-JURY MAY HA VE BELIEVED

19

SHE luTS20

21 OTHER PARTS OF THE
22 LETTER IN FAVOR OF TILE DEFENSE ARGUMENT THAT PETITIONER cO.45 UUST TRYING TO GET 

HIS TENANTS TO TELL THE TRUTH. FOR EXAMPLE!23
the tenants CLAIMED that latonya's 

LOSS OF CONSCIOUSNESS cUAS CAUSED BY PETITIONER. (R.T 7b, 7$,iQ7,UZ) OOHEREAS24

25 LATONYA TESTIFIED THAT HER LOSS OF CONSCIOUSNESS IN AS NOT CAUSED BY PETIT - 

(oner. (r.t. 18% 19NS, Zot) PIE LETTER, JN RELEVANT FMRTCtDZDH, LINE 18) STATES;26

N15 THIS WOULD CERTAINLY B£ THE CASE ip UCHT OF OFFICER PENNlNCTCN'S TESTIMONY RECORDING

HIS TRAINING AND EXPERIENCE LUtH ASSAULT, BATTERY, AND DOMESTIC VIOLENCE CASES (RZ 133- 
135, Zi5) AND HiS OTHER MISTAKES, DISCUSSED iNFRA AT pp. /6~/g,

27

28
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"/Ai THE POLICE REPORT, Yea GUYS -SAID LATONYA tOAS UN COM SC hu.5
POP. 30 -

\^0 SECONDS, If ASKED, EVEN 6/ THE ID,A., PLEASE SAY SHE CeViS IN A FETAL 

\p$SmCM tOHEM YOU THOUGHT THIS." HAD THE JilR_y BELIEVED PETITIONERJ

I

CCAS GUILTY OF CAUSING IATCNYAS LOSS OF CCM.5ChaSN.ESS, BUT TRYING 

L VIA THE LETTER) TO GET HLS TENANTS TO TEStlFY 0THERC015E., THEY tOOULD HA VE 

FOUND PETITIONER. GUILTY OF "BATTERY CAUSING SERIOUS EODiLY iUJURy 

tOHlCH INCLUDES LOSS OF CONSCIOUSNESS. (SEECALCRiM clZ5)

6 •
n

S TWICE IN THE LETTER, THE TENANTS L-OERE ENCOURAGED TO "SA Y uJHAT YOU-

9 SAlD IN THE REPORT," AND URGED "DON'T SOUND TOO -SURE!'Cjd ZOS-OC) 

AS THEIR. TESTIMONIES ultimately revealed,

but,.,.
'.'tOOULD HAVE" REVEALED10 CR, • V

11 rt-lD DEFENSE COUNSEL NOT FAILED TO IMPEACH THEM, is THAT THEY LOERJE NOT 

TOO SURE, LOUiCH, AGAIN, tOOULD HAVE VALIDATED COUNSEL5 

SHE SEES THE LETTER AS SCME3CDY LCHO DOST HANTS TILE LCtTNESS

12
ARGUMENT THAT

13
TO TELL THE TRUTH.

tOCULQ NOT HAVE BEEN DIFFICULT THEN, FOR JURORS TO ALSO UNDERSTAND iCHY 

THE LETTER ADVISES KENDRICK THAT JASON (NCKMAM ) COULD JUST TAKE THE 5 rH

IT

15

16 IF SHE THINKS HE lCClILD HAVE TROUBLE TESTIFYING (iD Z0H, UNES /Z-l/) BECAUSE, 

/I5 THE RECORD REVEALS, NORMAN NOT ONLY HAD TROUBLE TES TiFY/NG "'TRUTH -

Fully" as to lohat he had in hi ally pjepoirted,

TESTIMONY THAI Dip KENDRICKS IN SOME RESPECTS ^

TREE CARD LESS CF THE LETTER., THE JURY SEATED TO "iDAMT" TO- BELIEVE THE

BUT -SIMPLY COULD NOT COAIE TO TERM IS U.UTH DOING SO. 

BECAUSE iT LO.AS NEVER ACTUALLY PRESENTED... AS PROMISED (.RT LI-bZ),

ARGUED) BY DEFENSE COUNSEL. (r,T Z7G>-Z9Z)

17

A/'tIS
HE GAVE /ACRE DAMAGING
n19

20

21 IHECR.Y OF DEFENSE,

22
AND

23

24
NlhR£: PUNCHES, kicks, AND PETiTi oner's FUCHT {SEE: IDpp. HH5, AND RT. pp. IN Hi 5) CNHCH 

(NAS PERHAPS MISPLACED, BUT SHOULD ALSO BE CONSIDERED ON APPEAL.
tr e.c. : kemdrck testified that petitioner kept trying

L

TO iOALK A JAY FROM LATONYA u>HC LCAS 
INSTIGATING AND CONFRONTATIONAL (RT 73,76, 37, 83, 9C) CCHEREAS NORMAN TESTIFIED THAT LATONYA 
IN AS TRYING TQ GET AuOAY FROM PETITIOHEPURT 108); KENDRICK TESTIFIED THAT PETITiCMER. KICKED 
LATCNYA 8-tO TIMES (RT 7C, E5), tOHEREAS NCRYIAN TESTIFIED THAT THERE UIERE IS ~ZO KICKS (RT. Hi}'
Kendrick did not khcoj hcj long petitioner .and iatcnya had seen arguing (rt as s) nhereas
HOtVAAN TESTIFIED TEA: THEY HAD BEEN ARGU/NG AH DAY, OFF AND ON.Cr.T, 103, IOH, UG)

-I '

27

13
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auc ij "requital" n'Se y/dence To /HE TEH AH/ 5 (jARTiCULARlY NCAjHAN's) CLAIM, 

LE, A CLAi/n COHiCri, MWMGST OTHER. THINGS, WAS -SUBSTANTIAL 

BELIED THE n INTEjHDED " THEORY ^ ^ THAT PETITIONER i-S AGAINST DISTURBANCES

i
BECAUSE rr

J

ON Hh PROPERTY. (sEETPETiTiCH, AT ID f ‘Z, LINES-ID 13 FOR FURTHER.)

THE TENANTS'/NORMAN ‘S CREDIBILITY HAD BEEN IMPEACHED,

l e, on an Issue prior to this, such that their/'his testimony "/a/ general" 

IUA-5 suspect, THERE WOULD STILL be mis testimony about "arguing all 

DAY LONG, OFF AND ON/ WHICH uJOULD GIVE THE UURY NEGATIVE /NFERRENCE3 

AS TO (WHY iT STOOP UNCHALLENGED. BY THE DEFENSE.

Petitioner's claim that he coas arrested upon returning to his prdperty

ON His OCOn/ZLQOULD HAVE BEEN SUPPORTED BY OFFICER PENNINGTONS TESTIAIOHY 

THAT PETITIONER lUAS LOCATED 'ABOUT 300 YARDS FROM THE INCIDENT LOCATION"

A

5 EVEN IF, E,G.

6 '

7

S

9

10

11

12

(r.T. ISO, LINES 2JL-7) BUT FALLS SHORT OF PROVING THAT HE DID SO "KNOLOING" THAT 

POLICE CCERE STILL THERE.

13

14 HOWEVER, THIS is WHERE DEFENSE COUNSEL, VIA, A
’I 4 ^ t

Quick and simple investigation, could have confirmed from petitioner and15

THE ARRESTING OFFICER, THAT PETITIONER WAS APPROACHING HIS PRDPERTY, WHILE 

POLICE WERE STILL ON LOCATION AND IN PLAIN -SIGHT OF HtNK,

ATTEMPT TO HiDE, ESCAPE, OR OTHERWISE EVADE POSSIBLE ARREST.

16

17 AND WITHOUT ANY

IS THEN,

DEFENSE COUNSEL COULD HAVE USED HER SKILL AND.. KNOWLEDGE IN ELICITING19

SUCH EVIDENCE ViA. THE ARRESTING OFFICER'S TESTIMONY, 

EVIDENCE OF CONSCIOUSNESS OF GUILT WITH RESPECT TO “FLIGHT/

20 TO UAJDER/HJNE THE

21

//22

///23

///24

in25

26
N18'‘REBUTTAL" WAS PERHAPS MORE FiTTiNC THAN " iMPGACHAiEHT “ FOR THiS CLAIM.
N'9I.£, THE "DESIRED" OBJECTIVE OF PETITIONER'S DEFENSE, WHICH WAS TO EXPOSE TO JURORS 

His TENANTS' MOTIVE iN TESTIFYING.
H20 THIS CLAIM HAS ALSO NEVER BEEN ADDRESSED

27

23 BY ANY COURT.

15



H H2'

FAILURE TO £ LICIT EVIDENCE THAT TENANTS MAY HAVE. OVER HEARD1 /l.

latonya’s ACCOUNT. (PEi l i ION, ID /0~h)’ (state, no argument); 

(ANSLOER, ID E86>); (REPLY, 7); (rtr, 3Z-3); (OBJECTIONS, -to)

THE DiSTRICT COURT ARGUED

• petitioner's claim lacks merit as counsel could have determined 

THAT ATTEMPT/MG TO ELICIT SUCH EVIDENCE WOULD HAVE BEEN FRUITLESS,

PETITIONER'S RESPONSE 

THE DiSTRJCT COURTS ARGUMENT is ERRONEOUS,

PETITIONER, IN HIS REPLY, HAD AMENDED HtS "ARGUMENT" UNDER THIS CLAIM.???, 

BUT NOT THE CLAIM ITSELF.

THE BASIS FOR THIS CLAIM (A), AND THE FOLLOWING Z CLA/MS (b r C) IS COUNSELS 

FAILURE TO CHALLENGE OFFICER PENNINGTON'S "-AURA OF SPECIAL RELIABILITY 

AND TRUSTLOORTHInESS SEE'. ID# 37, AT UNES /7-Z3, AND REPLY, p.7 FcR FURTHER 

>T IS COMMONLY KNOWN THAT THE MOST RELIABLE METHOD OF INTERVI­

EWING WITNESSES TO A POTENTIAL CRIME IS TO /NTERyiEaJ THEM SEPERATELY,

IN Ttfis CASE, THE PRELi.MJN.4RV HEAR­

ING RECORD REVEALS THAT OFFICER PENNINGTON iNTERiC/EuJED THE ALLEGED VICTIM

j

4

6 '

7

S

9 AS IT OVERLOOKS THE FACT THAT

10

11

12

13

14

15 E.G

16

17 /• E, OUT OF EARSHOT OF ONE ANOTHER.

IS

iN DIRECi EARSHOT OF THE OTHER WITNESSES, AND DEFENSE COUNSEL KNEW THIS, 

BECAUSE SHE WAS THE ONE WHO ElIcItED JT, {W 30

19

■ 20 HOWEVER, AT TRIAL, 

DEFENSE COUNSEL PASSED ON THE OPPORTUNITY TO EUCIT THis EVIDENCE, WHICH,21

ESPECIALLY IN COMBINATION WITH OTHER ISSUES CONCERNING PENNINGTONS REPORT, 

WOULD HAVE REFLECTED NEGATiVECY OH THE RELIABILITY AND TRUST WORTHINESS CF

the traIning And experience he swore to have used In His report of this

22

23

24

25 MATTER-

26
N21 THIS NUMBER WILL PERTAIN TO THE FouCLoilJC 3 CLAIMS WHICH ARE SUBDlVIDEO A. B, C, 

As they all relate to impgachmlnt op the reporting officer's "aura of special 
UABiLiTY AND TRUST WORTHINESS"

N^i.E, A CLAIM WHICH THE STATE COURTS NEVER ADDRESSED.

27 RE -
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FAILURE TO [mPEACH OFFICER. PENNINGTONS TESTtMQN Y AS TOB.

PETITIONER DRINKING (PETITION, ID 13); (STATE, 37'8); (AMSuJER, ID 683); 

(REPLY, 8.-9); (RPR, 3b-7); (OBJECTIONS, IZ)\

THE DISTRICT COURT ARGUED

• petitioner's claim lacks merit because counsel could ha i/e feared

THAT SUCH IMPEACHMENT COULD RESULT iN THE PROSECUTION RECALLING

latonya to testify that petitioner had been drinking.

* Even if Pennington had admitted that he failed to report that 

latonya told him. petitioner cuas drinking, It coould not have given

RISE TO AMY REASONABLE PROBABILITY OF A DIFFERENT OUTCOME-

petitioner's RESPONSE

PETITIONER REASSERTS HkS PLEADINGS iN his PRIOR HABEAS PROCEEDINGS 

ADDS THAT EVEN /F LATONYA HAD RETURNED TO TESTIFY THAT PETITIONER UJAS ALSO 

DRINKING, IT COOULD NOT HAVE RESULTED iN AMY MORE OAAAGE TO PETITIONER'S

■ i

j

4

6 '

7

S

9

10

11

12 , and

13

14

15 CASE THAN THE TESTIMONY OFFICER PENNINGTON HAD ALREADY GIVEN, 

t'lKELY LEFT THE JuRY TO CONCLUDE THAT PETITIONER "MUST HAVE BEEN" 

DRINKING,

LUHtCH,

16

17 BETA USE THAT TESTIMONY ALSO STOOD UNCHALLENGED BY THE DEFENSE 

cumulatively, impeachment of officer Pennington's testimony as to petit -IS

19 /ONER DRINKING "COOULD HAVE" GIVEN RISE TO A_ REASONABLE PROBABILITY

20 OF A DIFFERENT OUTCOME.

c- failure to Impeach officer Pennington as to what latonya ali fgfdl y

TOLD HIM- (PETITION, ID IG~I /); (STATE, ID 37-8); (AHSlDER, NO ARGUMENT); (REPLY—.); 

Cp.FR, 38-c/); (OBJECTIONS, IZHS)

21

22

23

24 THE DISTRICT COURT ARGUED

• EVIDENCE THAT PETITIONER HIT LATONYA IN THE HEAD, AND THE INJURY 

MOUTH AND BENEATH HER EVE, PERSUASIVELY SUPPORTED AN INFERENCE 

SHE MUST HAVE SUFFERED PAiN IN HER FACE AND HEAD.

* COUNSEL REASONABLY COULD HAVE DETER/VXINED THAT ATTEMPTING TO IMPEACH

25
TO HER

26
THAT

27

23
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Pennington's testimony concerning latonya's report of pain /n her. pace

AND HEAD WOULD HAVE ACCOMPLISHED NOTHING.

9 PETITIONER HAS FAILED TO DEMONSTRATE COUNSEL'S UNREASONABLENESS OR 

ANY PREJUDICE RESULTING THEREFROM.

petitioner's response

the district court's arguments are erroneous In that they fail to yiddress

THE CRUX OF PETiTJONEFCs CLAIM, i.E, THAT IMPEACHMENT WOULD HAVE PUT THE REU- 

ABILITY OF PENNINGTONS TEST! AWN'/ JN QUESTION. (SEW ZD 37-33)

First, the weakness of. the prosecutionis case was that latonya's injuries,

OR LACK THEREOF, WERE Just AS, iF NOT MOPE CONSISTENT with “HER" TESTIMONY 

AS THEY WERE wlfH THE TENANTS' TRIAL ACCOUNTS.

COULD HAVE BE Li EVED “'eItHEPJ' 6TORYJ 

In HER FACE and HEAD MAY HAVE TIPPED THE SCALE In FAVOR of THE PROSECU­

TION, AS THERE WAS TESTIMONY THAT LATONYA WAS PUNCHED In HER FACE,(R.T.7G ,<■&) 

HOWEVER, THE TRUE SIGNIFICANCE OF IMPEACHMENT OF OFFiCER PENNINGTON ON 

THIS /CLATTER IS THAT IT WOULD HAVE HIGHLIGHTED THE CULM.iNATION OF IMPORTANT 

OBSERVANCES HE NOT ONLY FAILED TQ REPORT, BUT TO “ACCURATELY" REPORT, WHICH

is Inconsistent with the sworn testimony He gave as to hIs training and

i

j

4

6 •

7
NzzS

9

10

11 ZN ESSENCE, THE JURORS

12 AND EVIDENCE THAT LATONYA HAD PAIN

13

14

15

16

17

IS

EXPERIENCE WITH OBSERVING AND REPORTING MATTERS_ RELEVANT TO ASSAULT, BATTER/,

.and domestic violence situations, (r.t. 133-6, Zi5)

19

20 THUS, CUMULATIVELY, IMPEACH­

MENT CF OFFICER PENKiiNOTCH'S TESTIMONY AS TO LATONYA REPORTING PAIN IN HER FACE21

22 And head would have significantly under/vu'ned his “aura of reuabiuty and 

TRUS WORTHINESS

ALSO, THE DISTRICT COURT, AT p. 38, FOOTNOTE II OF THE REPORT AND RECOMMENDATION, 

ERRONEOUSLY IMPLIES THAT THE QUESTIONING AT ISSUE ONLY OCCURRED "OUT OF THE

presence of the Jury " by making reference to r.t.i2z; but seel rt. T3S,iH3,z\3

23

24

25

26

27
Hz3 PETITIONER makes REFERENCE to mis HABEAS proceeding because there was no 

ANSWER PROM THE A.G. REGARDING THIS CLAIM, AND THUS. .. NO REPLY.23

18



ZHSUPPORTING ARGUA1ENT N 

"A DEFENDANT'S RIGHT TO CONFRONT THE mItNESSESi
against h!m Is central td the

TFUJTHFJN DiNG JUNCTION OF THE CRIMINAL TRJAL'J BRECHT V. ABRAHAAISON. Cl AH 3 )J

4 507 U.S. 6/9, "ASSERTING THE VIOLATION OF A CORE CONSTITUTIONAL PRIVILEGE 

CRITICAL TO THE RELIABILITY OR THE CRIMINAL PROCESS IS A STRONG CLAIM.

THAT FaIrJkIESS FAVORS REVtEM." BRECHT, SUpRA6 '

7 A fundamental premise of our criminal trial system is that the uury is 

is the lie detector" 

of lo/tness testimony/1 u.s•

THE iMPEACHMENT EVIDENCE /N THIS CASE

S lOHOSE ROLE IS "DETERMINING THE OOEIGHT t CREDIBILITY

9 V- SCHEFFER. (Ms) 523 U.S,303, 313

UJAS ADMISSIBLE VIA, OFFICER 

PEN MING TONS TESTIMONY, SEE PC. $872(b) f MHiTMAN y. SUPERIOR COURT, (/Ml) 5*1

10

11

12 C3d iO£>3, 1072. SIMILAR TO THE cIrluMSTANCBS OF THIS CASE, 

U.S. V. TUCKER, (9 OR. /*)IJ3) 7/6 F. 2d 576

THE COURT IN

13 HELD!
t i _*- j ,

KEAUNGS MOST SERIOUS DERELICTION14
OF DUTY DURING TRIAL uOAS FAILURE TO 

UTll/ZE ANY OF THE PRIOR STATEMENTS GIVEN BY THE GOVERNMENT mItNESSES15

LUHJCH RAISED QUESTIONS AS TO THEIR CREDIBILITY, 

SUPPORTIVE OF TUCKER.'S THEORY OF DEFENSE

16 OR MHicH MERE MORE 

THAN THE TESTiMONY THEY GAVE17

NONE OF THOSE PRIOR INCONSISTENT STATEMENTS MAS 

TO THE JuRYIs ATTENTION.

IS At trial. BROUGHT

the Jury mas thus deprived of the opportunity

FAIRLY AND FULLY TO ASSESS THE ACCURACY OF TESTIMONY DAMAGING TO TUCKER, OR 

TO DETERMINE THE HONESTY. QF THE IUITNES5ES MHO GAVE THAT TESTIMONY

19

20

21

22 IN PEOPLE V. HAVES Owz)3 CAL.APP Hn</238,12HHS,

RELIABILITY OF A GIVEN mItnesS MAY UJELL BE DETERMINATIVE OF GUILT OR. INNOCENCE

non-disclosure of evidence affecting credibility may require a new trial!1

/Tn THIS CASE, offiCER PENNINGTON LOAS THE CHIEF SOURCE OF EVIDENCE 

THE RELIABILITY OF MITNESSES" TESTIMONIES, EVEN HIS OLJN,

THE COURT HELD: "mHEM THE

23

24

25
BEARING UPON

26
BUT COUNSEL DID NOTHING, 

EXCEPT ARGUE AS IF Hi5 TESTIMONY "LUAS" RELIABLE,(SEE R.T. 277,278,280,281,1^,285,231,2&8)27

2$ NZii PETITIONER RE-ASSERTS THE LEGAL ARGUMENT iM HIS PETITION CZD 17 )r OTHER PROCEEDINGS.

n



I

5
FAILURE TO INVESTIGATE WHETHER PETITIONER HAD A PLAUSIBLE DEFENSEi

(petition, idis-zh); (state, id 39-ho); (answer, id E8ci-kc/o); (peply, io-h); 

(rtr, N3-H9); (objections, 13-17)

J

j

5 THE DISTRICT COURT ARGUED

* PETITIONER'S CLAIM THAT counsel's DECisioN TO PURSUE A THEORY OF SELF 

DEFENSE WAS UNREASONABLE LACKS MERIT

6 '

7

* FURTHER INVESTIGATION BY COUNSEL REGARDING DEFENSE OF PROPERTYS

9 WOULD HAVE BEEN /t WASTE. '

® THE TRIAL COURT WOULD HAVE DECLINED TO INSTRUCT ON SUCH A THEORY.10

* THE CHOICE OF DEFENSES WAS WITHIN COUNSEL'S DISCRETION.

N23

. 11

PETITIONER'S response 

the district court's arguments as to this clam are erroneous as follows:

12

13

FIRST) IT INCORRECTLY TITLED THE CLAIM AS "FAILURE TO PRESENT THE THEORY OF 

DEFENSE OF PROPERTY." LSEE’. RTR ATp, Hi, LINES 19-ZO) SECOND, THE DECisioN TO 

PURSUE A THEORY OF SELF DEFENSE WAS UNREASONABLE BECAUSE, AS PETITIONER 

STATED IN HiS OBUECT/ONS, "THE VERY 15T MOST IMPORTANT ELEMENT NECESSARY 

TO ESTABLISH A SELF DEFENSE CLAIM, 15 THAT I 1<THE DEFENDANT REASONABLY 

BELIE VED THAT HE WAS IN IMMINENT DANGER OF .-SUFFERING BODILY INJURY, 

OR CO,AS IN /YAM/AJENT DANGER OF BEING TOUCHED UNLAWFULLY/’see: CALCRi/n 

3H70 AND PEOPLE y. HU/nPHREY, (1996) 13 CAL 1073

14

15

16

17

IS

19

20

21 IN PETITIONER'S CASE, 

THERE WAS NO SUCH EVIDENCE. MOREOVER, A PERSON CLAIMING SELF DEFENSE 

IS REQuiRED TO "PROVE HIS OWN FRAME OF MIND'1 PEOPLE v. MlNlFiE, U996) 13 

CAL. H ™ I OSS.

22

23

24 Also, petitioner informed defense counsel, and THE RECORD .

REVEALS, THAT PETITIONER "WENT AFTER" LA TONYA (SEE: ID HZ, LINES l3~IH; AMD R.T. pp. 

133,196,205). AT THAT PO/NT, ANY DANGER WOULD HAVE NO LONGER EXISTED,- AND<

25

26

27 ANY RIGHT TO USE FORCE jp SELF DEFENSE WOULD HA iIE ALSO ENDED. SEE: CALCRUA 3H7H

N25PETITIONER REASSERTS HIS PRIOR HABEAS ARGUMENTS AS TO THIS CLAIM.23

20



IN PEOPLE v, KEYS. (HAH) 62 CAL App 2d 103 T7-iE COURT RucEQ THAT SELF 

\DEFENSE WAS NOT APPLICABLE, AS THE DEPENDANT HAD NO RIGHT TO PUPSUE 

\AND S PI COT SOMEONE IN THE SACK THAT LL.A5 RUNNING "A WAY" FRO AX pin.

A TRIAL COURT MUST INSTRUCT ON A DEFENSE THAT IS SUPPORTED 3Y SUB­

STANTIAL EVIDENCE IF THE DEFENDANT IS FLEUR/NG ON IT, "OR“ IF IT is. NOT 

INCONSISTENT WITH THE THEORY OF HIS CASE, PEOPLE V. FLANNEL, OlT^ZSC. 

3d GGSjESH; PEOPLE V. SEDENO, (iH7H) ID CAL, 3d 703.

Foregoing, not even an “instruct'!on" on self defense ujas warranted

IN PETir'iONER'S CASE.N

In JOHNSON V. BALDWIN, (K97) IIP F.3d 835. I. AM. LCAS FOUND FOR INADEQUATE

!
j

*T

6

Pursuant to the

s
2E9

10

! I INVESTIGATION,, LCHiCH RESULTED IN THE PRESENTATION OF A (PEAK, UNBELIEVABLE 

DEFENSE, AND IN JENNINGS V. WOODFORD (9^ CifZ. 20CZ)ZctO F. 3d iOOG, . I. AD. 

WAS ALSO POUND FOR CONCENTRATING EXCLUSIVELY ON 1 DEFENSE, t FAILING

12

13

TO INVESTIGATE ANOTHER, MORE VIABLE ONE. IN THE INSTANT CASE, THERET J

ljLRE "2." MORE VIABLE DEFENSES, (SEE! p,5 SupRA, AT LME 25 'p< t, LiNE 9j. . . THE 1st 

OF WHICH WAS "COMPLETELY” SUPPORTED BY THE /RECORD AND HAS NEVER BEEN

k /27 r , , , -
THE 2d REQUIRED ONLY MINIMAL INVESTIGATION.

15

16

17 ADDRESSED &Y AMY COURT)

IN US- V. TUCKER . (9 ^ Oft / ? g 3 ) JIGF.2d570, LA C WAS FOUND FOR AN ATTORNEY’S . 

FAILURE TO OBTAIN LEGALLY RELEVANT FACTS FRO/n A CLIENT, TO PURSUE QBVHUS

IS

15

Leads provided by him, and failing to Interview a key witness for evid­

ence THAT WOULD HAVE SUPPORTED A DEFENSE COMPATIBLE WITH THE FACTS.

IN RIOS V. ROCHA . (B^CJR. 2.601) ZHSF. Pd 790. THE COURT HELD: ‘‘A DEFENSE 

ATTORNEY'S FAILURE TO CONSIDER ALTERNATIVE DEFENSES CONSTITUTES DEFICI­

ENT performance when the attorney neither can ducts a reasonable

■INVESTIGATION, NOR MAKES A SHOWING OF STRATEGIC REASONS FOR FAILING TO 

DO SO."

20

21
I

22

23

? 1

26

2627 SEDENO, SUpRA, ALSO HOLDS THAT IT IS PREJUDICIAL TO ARGUE OR INSTRUCT ON .4 DEFENSE 
'INCONSISTENT WITH THE THEORY REUED ON BY PETITIONER.

N^PETlTiONER ONLY RECENTLY DISCOVERED AUTHORITY RE: THE DEFENSE.

N

23

2/



I if 2 2
general argument n

Petit loner had a cdnstltutlcnal plcmt to the effective assistance

COUNSEL. COHO PC ATS 7HE POLE NECESSARY TO ENSURE THAT HE RECEIVES A 

FAIR. TRIAL. STFIC/CLAND V. LDASHiNGTON UHSlI) HGG US- GGS

i
op

J

XH ^TrJcPlANDj THE LLS, SUPREME COURT INSTRUCTED, INTER AUA, THAT'.

ci) Counsel's investigation decisions6 '
MUST EE ASSESSED IN UGHT OF THE JNFOR- 

/yhATlOh] PpOcOi\i A T THE T(/AE OF THE DECISIONS; MOT iN H/NDSlcHT.7

b) SUCH DECISIONS ARE EASED <S>UliE PROPERTY ON -STRATEGICAL CHO/CES MADE BYS

and supplied by the defendant. 

c) A FAih ASSESS,MENT

9

10 OF ATTORNEY PERFORMAMCE REQUIRES THAT EVERT 

EFFORT BE /WADE To EumInATE THE DLSWRTING EFFECTS OF H/mosIgHT AND 

TO RECONSTRUCT THE ClRClMSTAMCES OF COUNSEL'S CHALLENGED CONDUCT,

11

12
AND

13 TO EVALUATE THE conduct From COUNSEjJs PERSFBCTlVE AT the TtAlE, 

d) tnqlury into ccunselIs14 CONVERSATIONS LOlTU DEFENDANT MAY BE CpinCAL 

TO PROPER ASSESSMENT CF CCUNSElls OTHER- LITIGATION DECiSLONS.15

16

AS TO "a" ABOVE,17 A COURT, IN ASSESSING THE REASONABLENESS OF COUNSELS INVEST/ - 

GATtON, /MUST CONSLDEr ROT ORLY THE QUANTltm OF EViOEN.CE ALREAD Y FUcicN JOIS

19 COUNSEL, 3NT oHl£THCR_ THE PNOcOM EvioENCE WOULD LEAD A REASONABLE ATTORNEY To

20 investigate further, (Higgins v, smith (2003)33*1 lls.s/o, 

AS To" b" ABOVE.,21 COUNSEL LN AtYY CASE /VUTST DEVELOP A STRATEGY ■ AND 

WITH HER CLLENT THE 'ABA AWDCL RULES Of PROFESSIONAL CONDUCT A2(g) (j-OU,)

DiSCJUSS IT
22

23 PROVIDE Tt-IAT A LACJ/ER SHALL ASIDE BY A CUEMTS DECISIONS CONCERNING 

OBJECTIVES OF THE REPRESENTATION /DEFENSE,

C, CF, L500, SEE ALSO* M DC V. LDHLTp- AIDE. ((ci 8C) H7J5 LL5. J57, ILL, HOLDING'. 

MUST TAKE ALL REASONABLE MEANS TO ATTAIN THE OBJECTIVES

THE

24
see: Mccoy v, Louisiana, (zb is) 13$

25
"counsel

26
OF THE CLIENT/1

IN PEOPLE V. DAVIS, UH57)H8 CALZd ZHi, THE CALIFORNIA SUPREME COURT HEED'.27

23 2£ t
N THiS ARGUMENT 1$ //V SUPPORT OF ‘ALL11 OF THE- FOREGOING ISSUES.

22



"uOin-iOaT CLIENT'S CONSENT, AM ATTORNEY MAY NOT SaRREVDER AMY SLiBSTA/VTiAC.

\RIGHT OF W£ Cl/eATT, NCR. MAY HE ioiPAIR, COMPROMISE, CR DEST/ZCY CLIENTS 

CAU5B OF ACTION."

A3 TO "C " ABOVE , IN AM I,AC. CASE. THE CxXlFLT CAMMC'T ASSLDHE THAT CCUHSEL 

HAD A " TACTICAL" DECis/CN Fc/Z AM YAH/NO SHE DID ON p'iPNT DO, UNLESS THE

record provides /Support for such determ!nation. l/.s. v. spam, (9 ™dp.

t°l 90 ) 75 F. 3d 13 S3, AND IN PETITIONERS CASE, THE RECORD PROVIDED NONE, 

AS MUCH OF COUNSEL'S DEFICIENCIES INTO LTED A FAILURE TO INVEST/'GATE) ,, , 

FOR LOHt'cH THE COURT /M REYNOSO V. GlURBlNO, (2jOQG)HG2 F.3d AT tH2 HELD'.

"Although trial counsel is typically afforded leeway in making tactical

DECISIONS REGARDING TPjAl STRATEGY, COUNSEL CAN HOT BE SA/D TO HAVE MADE 

A TACTICAL DECISION uCiTHCUT FIRST PROCURING DTE iMFCR'UATfCN NECESSARY 

To MAKE SUCH A DECISION'1

■ AS TC "d "ABOVE , IN PEOPLE y. DUVALL , (l°ic,3) 9 CALHrH HEH, THE COURT HELD: 

irTM CASES i/d CCHicH ACCESS TO CRITICAL iMFCR/RATiON iS ii/NTED OR. DENIED To 

ONE PARTY, COHERE T I-S UNREASONABLE TC EXPECT PARTY TO RETAIN /hiFORVATiCN

i

j

4

5

6 '

7

S .

9

10

11

12

13

14

15

16

17 AT PLEADING STAGE, OR COHERE PROPER RESOLUTION OF CASE HINGES 0/4 CRED-

GENEPAL RULE REQUIRING PLEADING CF FACTS INIS iBlLITY OF OUTNESSES,

19 .habeas corpus proceedings should not be enforced so strictly as to defeat

ENDS OF UUSTiCE "

PETiTiOMER HAS CONSISTENT Li ASSERTED THE DENIAL CF hlis RIGHT TC EFFECTIVE

20

21

22 ASSISTANCE, AND REPEATEDlY ASKED FOR OPPORTUNITIES TO PROVE THE MERITS CF 

HtS CLAIMS V/A, AN EVIDENTIARY HEARING AND DISCOVERY, BUT TO /JO AVAIL.

PETITIONER F/R/VLLY BELIEVES, AND HEREBY ASSERTS WAT HE HAS MADE A SUB­

STANTIAL SHOLVIMG OF THE DENIAL OF a CONSTITUTIONAL RIGHT, SUCH THAT, UNDER 

THE ClRPLUXSTANCFS CF THIS CASE, THERE CAN BE MO REASONABLE ARGUMENT THAT 

COUNSEL SATISFIED STpJciCLANp SUpRA, AND THAT JURISTS OF REASON COULD CON-

23

24

25

26

27

CLUDE THAT THE ISSUES PRESENTED APE ADEQUATE TO DESERVE ENCOURAGEMENT

23



I

TO PROCEED FURTHER. 

AS TO ISSUE JL, A E.ji LUHETHBR THE STATE CCURTS' ADJUDICATION OP PETITIONErIs 

CLAIM RESULTED IN A DECISION THAT lOAS BASED ON AN UNREASONABLE DETER­

MINATION OF THE FACTS. . , , PETITIONER REASSERTS THE ARGUMENT HE mADE 

TO THE DISTRICT COURT, AS THE ONLY NELO INFORMATION HE HAS TO AOD ARE 

REGARDING, HIS PROCEDURAL DEFECTS IN STATE COURT,, to HEREIN HE CORRECTED 

THE DEFECTS HE HAD MADE AT THE SUPERIOR COURT LEVEL, VIA. RENEiOED HABEAS 

PETITIONS TO THE HIGHER STATE COURTS, SEE, E.G.: LQiUQNS V, A4AC.OMBER, 

C9THaR.ZDl9)ZOi9 U.S.Q/ST LEXIS 27?7 "FAILURE TO INCLUDE TRANSCRIPTS, ARE

DEFECTS" THAT CAN BE CURED IN A RENELOED STATE PETITION. SEE ALSO: 

KIM V. VILLALOBOS, (9™OR./9g&,) 799F Zd 1317; GUZMAN Y, KANE. (9TtiCfR.2CCG) 

2jOOG US. DiST. LEX.IS 81ZSI.

AS TO PETITIONERS ORIGINAL DEADLINE of SEPTEMBER /3> 2D 19 TO SUBMIT THIS 

MOTION IN REQ.UE5T FOR C.O.A.} PETITIONER COULD NOT HAVE POSS'iBLY MET 

THAT DEADLINE, AND HAD THEREFOR, ON P-g — IT, SU&sVUTTED A “MUCH NEEDED" 

30 DAY REQ.UEST FOR EXTENSION OF TIME, LARGELY DUE TO HLS PRISON tOORK 

SCHEDULE AND INABILITY TO ACCESS THE PRISON'S LAtO LIBRARY. ALTHOUGH HE 

HAS NEVER RECEIVED A GRANT OR PENIAL OF THE REaUEST, PETITIONER LOAS 

LEFT LOITH NO CHoiCE BUT TO CONTINUE JORKING DILIGENTLY AND IN GOOD FAITH 

TOLOARD COMPLETING AND SUBMITTING THIS MOTION 'AS SOON AS HE COULD,” 

AND THEREFOR PRAYS THAT THIS COURT CONSIDERS IT.

J

5

6 '

7

S

9

10 //

11

12

13

14

15

16

17

IS

19

20

21

22

23 X, STAMPS ROBERT STANFORD-, DECLARE UNDER THE PENALTY OF PERJURY 

THAT THE FOREGOING IS TRUE AND CORRECT, AND LOAS EXECUTED BY ME, 

clwjiA /Z. iSfeLy&'u/, ON THIS 15 th DAY OF OCTOBER, 2.019, AT FT. DONOVAN 

STATE PRISON, IN SAM DIEGO, CA<

24

925

26

27

23

ZH
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1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA

10

11 JAMES ROBERT STANFORD, ) NO. ED CV 19-0276-SVW(E)
)

12 Petitioner, )
) ORDER ACCEPTING FINDINGS,

13 )v.
CONCLUSIONS AND RECOMMENDATIONS14 D. PARAMO, Warden,
OF UNITED STATES MAGISTRATE JUDGE15

Respondent. )
16

17

18 Pursuant to 28 U.S.C. section 636, the Court has reviewed the 

Petition, all of the records herein and the attached Report and 

Recommendation of United States Magistrate Judge, 

has engaged in a de novo review of those portions of the Report and 

Recommendation to which any objections have been made, 

accepts and adopts the Magistrate Judge's Report and Recommendation.

19

20 Further, the Court
21

22 The Court
23

24

25 IT IS ORDERED that Judgment be entered denying and dismissing 

the Petition with prejudice.26

III27

III28

/



1 IT IS FURTHER ORDERED that the Clerk serve copies of this Order, 

the Magistrate Judge's Report and Recommendation and the Judgment 

herein on Petitioner and counsel for Respondent.

2

3

4

5 LET JUDGMENT BE ENTERED ACCORDINGLY.

6

August 147 DATED: , 2019.

8

9

10
STEPHEN V. WILSON 

UNITED STATES DISTRICT JUDGE11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 \

2

z



1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA

10

11 JAMES ROBERT STANFORD, ) NO. ED CV 19-0276-SVW(E)
)12 Petitioner, )
)

13 v. ) REPORT AND RECOMMENDATION OF 
)
) UNITED STATES MAGISTRATE JUDGE14 D. PARAMO, Warden,
)

15 Respondent. )

16

17

This Report and Recommendation is submitted to the 

Stephen V. Wilson, United States District Judge, 

section 636 and General Order 05-07 of the United States District 

Court for the Central District of California.

18 Honorable
19 pursuant to 28 U.S.C.
20

21

22

23 PROCEEDINGS

24

Petitioner filed a25 "Petition for Writ of Habeas Corpus By a

Respondent filed an 

Petitioner filed a Reply on May 1,

26 Person in State Custody" on February 12, 

Answer on April 2, 2019.

2019.
27 2019 .

Ill28



1 BACKGROUND

2

A jury found Petitioner guilty of: (1) corporal injury to a 

spouse/cohabitant/child's parent (Petitioner's then-girlfriend, 

LaTonya Henderson) in violation of California Penal Code section 

273.5(a) (Count 1); (2) assault by means likely to produce great

bodily injury in violation of California Penal Code section 245(a)(4) 

(Count 2); and (3) simple battery in violation of California Penal 

Code section 242 (Count 3) (Reporter's Transcript ["R.T."] 326-27; 

Clerk's Transcript ["C.T."] 173, 175, 177).

Petitioner's self-defense theory.

3

4

5

6

7

8

9

10 The jury rejected

11

12

However, with respect to Counts 1 and 2, the jury found not true 

the allegations that Petitioner personally had caused great bodily 

injury under circumstances involving domestic violence within the 

meaning of California Penal Code section 12022.7(e) (R.T. 326; C.T.

The jury also found Petitioner not guilty of battery with 

serious bodily injury, a greater offense than simple battery (R.T. 

327; C.T. 177).

13

14

15

16

175) .17

18

19

20

After a second trial phase, the jury found true the allegations 

that Petitioner had suffered prior convictions for arson and for 

forcible lewd act on a child (R.T. 384; C.T. 193-94, 198-99). 

trial court denied Petitioner's motion to strike the prior convictions

At sentencing on September 25, 2015, Petitioner 

received a total prison sentence of thirty years to life (R.T. 487-88; 

C.T. 148-49).

21

22

23 The
24

(R.T. 397; C.T. 247).25

26

27

III28

2



The California Court of Appeal stayed the sentence on the assault 

count, struck the prior prison term enhancements, and reversed the 

battery conviction, but otherwise affirmed (Respondent's Lodgment 9; 

see People v. Stanford, 2017 WL 1684346 (Cal. App. May 3, 2017)). 

Petitioner did not file a petition for review in the California 

Supreme Court (Petition, p. 3).

1

2

3

4

5

6

7

Prior to sentencing, Petitioner had filed a habeas corpus 

petition in the San Bernardino Superior Court challenging venue and 

alleging counsel's ineffectiveness in failing to object to the 

transfer of the case to a particular courthouse (Respondent's Lodgment 

The Superior Court denied the petition on November 3, 2014 

(Respondent's Lodgment 11).

8

9

10

11

10) .12

13

14

Petitioner also had filed a habeas corpus petition in the 

California Court of Appeal on November 25, 2014, raising the venue 

issue and counsel's alleged ineffectiveness with respect thereto 

(Respondent's Lodgment 12). 

summarily (Respondent's Lodgments 12).

15

16

17

18 The Court of Appeal denied the petition

19

20

Petitioner filed another habeas corpus petition in the Superior 

Court on November 8, 2017 (see Petition, Exhibit A, ECF Dkt. No.

21

22 1, p.

74) . The present record does not contain this petition.23 The Superior

Court denied this petition in a reasoned order on December 26, 2017, 

ruling both that the petition was successive and that the petition

24

25

failed on the merits (Petition, Exhibit A, ECF Dkt. No. 1, pp. 74-78). 

The Superior Court's order reflects that the claims Petitioner alleged 

in the petition then being adjudicated were essentially the same as

26

27

28

3



those alleged in the present Petition.1

2

Petitioner then filed a another habeas corpus petition in the 

California Court of Appeal, which that court denied summarily 

(Re spondent's Lodgment s 14-16).

3

4

Finally, Petitioner filed a habeas 

corpus petition in the California Supreme Court, which that court 

denied summarily (Respondent's Lodgments 17-21).

5

6

7

8

9 SUMMARY OF TRIAL EVIDENCE

10

Prosecution Case11 I.

12

A. Shanon Kendrick13

14

Shanon Kendrick, Petitioner's tenant, testified:15

16

On the evening of January 14, 2014, Kendrick's 

boyfriend, Jason Norman, came into Kendrick's house and said 

that Petitioner and LaTonya Henderson had been arguing (R.T.

Kendrick stepped out of her house and saw LaTonya1 

on the ground, screaming "my ribs, he's going to kill me" 

(R.T. 69).

17

18

19

67-68).20

21

Petitioner was pacing around and kicking LaTonya 

in her side repeatedly (R.T. 69-70).

22

23 The area was lit by 

moonlight and lights from houses, and the lighting was clear24

enough for Kendrick to see what was going on (R.T. 68, 84).25

26

27 1 Because Petitioner and the record so frequently refer 
to the alleged victim as "LaTonya," the Court does likewise, 
intending no disrespect toward Ms. Henderson.28

4



1 Kendrick ran across the yard, grabbed Norman's phone, 

and ran inside her house (R.T. 73). 

from a place near her kitchen window, through which she 

could still see what Petitioner was doing to LaTonya (R.T.

During the call, Kendrick related what Kendrick then 

was seeing through the window (R.T. 87).

2 Kendrick called 911
3

4

73) .5

6

7

Kendrick saw Petitioner kicking LaTonya with his foot, 

hard "like a soccer player" (R.T. 74). 

fetal position on the ground (R.T. 79)

8

9 LaTonya was in a
10 LaTonya rose from 

the ground and appeared to argue with Petitioner (R.T. 75)11

Petitioner appeared to try to walk away, but LaTonya

Petitioner punched LaTonya in the face

Kendrick did not see

12

followed (R.T. 76). 

with a closed fist (R.T. 76-77, 93). 

LaTonya strike Petitioner (R.T. 76).

13

14

15 LaTonya fell to the 

ground and did not move for approximately 30-40 seconds 

Kendrick thought LaTonya appeared severely 

injured (R.T. 78). When Kendrick heard police sirens, 

Petitioner "bolted" (R.T. 80). 

was present during the incident (R.T. 80-81).2

16

(R.T. 76).17

18

19 Another tenant, Joel Mendez,

20

III21

III22

III23

III24

III25

26

27 Deputy Pennington interviewed Mendez after the incident
Mendez did not(see Petition, Exhibits, ECF Dkt. No. 1, p. 101). 

testify.28

5



Prior to trial, Kendrick received a letter from1

Petitioner (R.T. 95-96) . [3]2 Kendrick read the letter aloud

at trial:3

4

Hi, Mrs. Brooks [sic]. I'm informed that you are 

willing to help me and free of charge. Well, I am 

very pleased about that but I insist on giving you 

at least a couple thousand. Of course, I cannot 

give it all at once but as a man of my word, I 

will do that because your help means a great deal 

to me.' I assume by now that you have received the 

letter LaTonya sent you. You and Jason keep it 

and study it. If you lose it, get another copy 

from her. We will be going to court at the end of 

May.

5

6

7

8

9

10

11

12

13

14

15

16

Before we can go any further I need an answer to 

this question.

17

18 Are you able to help me in the way

that the letter asks?19 I mean, if there's a

problem let me know precisely what it is because 

whatever it may be I'm sure I have or can come up 

with an alternative solution. Example, if you 

think Jason may have trouble testifying, he 

doesn't have to. All he has to do is show up, get

20

21

22

23

24

25

26
3 Although Kendrick said the letter was addressed to 

Kendrick's mother, with whom Kendrick lived, Kendrick testified 
that she believed the letter was directed to Kendrick herself 
(R.T. 99).

27

28

6



on the stand and take the 5th right away then he'd1

be excused. Okay.2

3

One thing I didn't mention in the first letter in4

the police report, you guys said LaTonya was 

unconscious for 30 to 40 seconds.

5

6 If asked even

[sic] by the DA, please say she was in a fetal 

position when you thought this. It would probably 

help you to know what the defense strategy is. I 

wasn't punching LaTonya. I was trying to put my 

hand over her mouth to quiet her down because I 

had tenants and neighbors and it was after 9:00

7

8

9

10

11

12

13 p.m.

14

While I was trying to do this, she was hitting and 

cutting my arm with something she had in her hand. 

When she was on the ground I accidentally - sorry. 

I accidently kicked her once in the ribs as I was 

trying to kick the sharp thing she had in her hand 

away from her. It had fall [sic] to the ground.

I don't want you to testify to any of this. I 

just need your testimony to give credence to the 

strategy. In other words, you can say what you 

said in the report, just don't sound too sure.

15

16

17

18

19

20

21

22

23

24

25

After all it was dark and there was nothing on 

LaTonya's face. No black eye. No bruise. No 

broken jaw. No nothing. The evidence is on our

26

27

28

7



side.1 There's a possibility that this may not go 

to trial but if it does don't panic, don't fear,2

stay the course and get me home.3 You won't regret 

it, I promise and just to let you know, the DA4

5 would call you to the stand first, he will 

basically be trying to get you to testify to what 

you said in the report and that's cool, 

don't give them any more than that, and don't

6

7 Just

8

9 sound too sure about the stuff you have said, 

the DA asks about what LaTonya was doing, please 

say she was hitting and hollering at me the whole 

time.

If

10

11

12 One more thing, my lawyer told me the DA is

I've seen the judgeslow so don't be intimidated.13

get on his case a couple [sic].

Put Chris to work on your place, whatever he 

He's about a several hundred in debt.

14 That's all for

15 now.

16 can do.

17 Later, James.

18

(R.T. 96-99).19

20

At trial, Kendrick testified that the story in the 

letter that Petitioner wanted her to relate was untrue (R.T.

21

22

99) .23

24

On cross-examination, Kendrick denied being under the 

influence of drugs on the evening of the incident and also 

denied drinking alcohol that evening (R.T. 82).

25

26

27

III28
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B. Kendrick's 911 Call1

2

The jury heard a recording of Kendrick's 911 call (R.T. 129), 

the call, Kendrick said that her landlord was "beating the shit out of 

his girlfriend" and that the girlfriend was "on the ground screaming" 

Kendrick said "please hurry" (C.T. 261).

3 In

4

5

(C.T. 261).6

7

Kendrick told the 911 operator "they've been arguing all day"

(C.T. 262). Kendrick said the girlfriend was on the ground and 

Petitioner was trying to kick her (C.T. 262). As the call continued, 

Kendrick said the girlfriend had gotten up and was walking (C.T. 264). 

Kendrick then exclaimed "oh shit, oh shit, oh my god" (C.T. 264). As 

the operator tried to calm Kendrick, Kendrick said "I'm trying, I 

know, what's going on, oh god, oh my god" (C.T. 264). Kendrick said 

Petitioner had "just hit her again" and that he "keeps going back"

(C.T. 264). When the operator asked "what's going on," Kendrick said 

"She's waving her hands, I'm having a hard time (Unintelligible) he 

just hit her, she's on the ground, please hurry she's going to die out 

there. Oh my god oh my god he's kicking her on the ground, he's 

kicking her on the ground" (C.T. 265). The operator said, "he's 

kicking her?" Kendrick responded, "Yeah he's kicking her while she's 

down. Now he's going um, he's going to the house (Unintelligible) 

She's laying in the driveway (C.T. 265).

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 C. Jason Norman

26

Jason Norman, Petitioner's tenant and Kendrick's boyfriend,27

testified:28

9



1 On January 14, Petitioner and LaTonya were arguing 

(R.T. 103) .2 Norman went to the store, and upon his return 

saw Petitioner and LaTonya still arguing (R.T. 103) 

Petitioner kicked LaTonya in the ribs and she fell

3

4 (R.T.
5 104) . The kick was a "full on force kick" (R.T. 105).
6

7 Norman saw Petitioner kick LaTonya "like a soccer ball" 

as she lay on the ground (R.T. 105).

LaTonya "about 2 or 3 times"

, 8 Petitioner kicked
9 (R.T. 105) .

10

11 Norman went inside briefly, then came back outside 

Petitioner was still kicking LaTonya (R.T. 

LaTonya said "help me" 

to intervene (R.T. 106).

12 (R.T. 105). 105-
13 06) . (R.T. 106). Kendrick attempted
14

15

16 LaTonya did not get up for approximately two to three 

minutes (R.T. 107).17 Norman decided to call 911 but his 

phone was not working and he had to restart it (R.T.18 107) .
19

20 While Kendrick was inside calling 911, LaTonya got up 

and tried to get away from Petitioner (R.T. 

was still arguing with Petitioner (R.T. 108)

Petitioner punch LaTonya hard on the shoulder, a

LaTonya fell and Petitioner began 

kicking her again repeatedly, approximately fifteen to 

twenty times (R.T. 110-11). 

several minutes (R.T. 111-12).

21 108) . LaTonya
22 Norman saw
23 "real
24 punch" (R.T. 110).

25

26 LaTonya did not move for
27

III28
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When sirens were heard, Petitioner "bolted" (R.T. 113).1

Norman saw Petitioner running (R.T. 113). 

see Petitioner again for "[m]aybe 2 hours"

2 Norman did not

3 (R.T. 113).

4

On cross-examination, Norman denied telling Deputy 

Pennington that Norman had seen Petitioner punch LaTonya in 

the face approximately three times with a closed fist (R.T. 

Norman said that he had seen only a "sock" to the 

Norman also denied telling Deputy 

Pennington that Norman had seen Petitioner kick LaTonya in 

the head, and Norman denied that Petitioner had done so

5

6

7

114) .8

shoulder (R.T. 114).9

10

11

(R.T. 114-15). Norman denied being under the influence of 

drugs or drinking alcohol that day (R.T. 115). 

whether "just prior to this incident" Petitioner indicated

12

13 When asked

14

that he was going to evict Norman and Kendrick, Norman15

replied "I don't recall that" (R.T. 116).16 Norman also said

that Petitioner had never told Norman that Petitioner was17

going to evict Norman and Kendrick for doing drugs in the18

house (R.T. 116).19

20

D. Deputy Pennington21

22

Deputy Alan Pennington testified:23

24

Pennington arrived on the scene and spoke to LaTonya 

Pennington observed a knot under LaTonya's 

left eye and blood around her lips (R.T. 134). 

she had pain in her hip, ribs, head and face (R.T. 135) .

25

(R.T. 133-34).26

27 LaTonya said

28

11



She described the pain in her ribs as severe (R.T. 135) 

LaTonya had "dirt and stuff" in her hair and was covered 

with dust and dirt (R.T. 135). 

pulled up" (R.T. 135).

1

2

3 Her dress was "kind of
4

5

6 LaTonya told Pennington that she, Petitioner and Joel 

Mendez had been drinking in a vehicle when Petitioner 

accused LaTonya of cheating (R.T. 211) . [4]

7

8 LaTonya said
9 that the two argued and, when LaTonya tried to leave, 

Petitioner tackled her (R.T. 211) .10 LaTonya said that, when 

she got up, Petitioner attacked her again (R.T. 211).11

12 LaTonya said that, when she got up again, Petitioner began 

punching her, causing her to fall to the ground, where 

Petitioner began kicking her (R.T. 211).

Pennington she had lost consciousness (R.T. 211).

13

14 LaTonya told
15

16

17 Pennington also spoke with Kendrick, who appeared 

"frantic and scared" (R.T. 136). 

heard screaming and yelling outside

18 Kendrick said that she had
19 and that she had looked
20 out the window to see Petitioner knock LaTonya to the ground 

and begin kicking her (R.T. 136).21 Kendrick said LaTonya lay 

the ground for approximately 30 to 40 seconds without22 on

moving, as Petitioner continued to kick her (R.T. 136). 

Kendrick and Mendez reportedly had attempted to intervene 

(R.T. 138).

23

24

25

26

27 Pennington gave this testimony concerning what LaTonya 
allegedly told Pennington following LaTonya's testimony, which is 
described below.28

12



1 Pennington also spoke with Norman, who said that he 

came home and saw-Petitioner punch LaTonya (R.T.

Norman related that LaTonya was on the ground for 30 to 40 

seconds without moving, while Petitioner kicked her 

times (R.T. 138) .

2 138) .
3

4 several
5

6

7 Pennington took a photograph of LaTonya showing blood

upper and lower lips (R.T. 139). 

Pennington initially contacted LaTonya, the blood was wet, 

although it had dried by the time Pennington took the 

photograph (R.T. 139).

8 caked all around her When
9

10

11

12

13 Deputies located Petitioner approximately 300 yards 

away (R.T. 140).14 Pennington did not observe any injuries to 

Petitioner, and did not observe any stab marks on15

Petitioner's arms or shoulders (R.T.16 141, 213).
17

18 E. LaTonya Henderson

19

20 The prosecution had difficulty locating LaTonya, 

order allowing the admission of her preliminary hearing testimony 

lieu of trial testimony (see R.T. 

eventually was located during trial.

and obtained an
21 in
22 18-29, 145-55). However, LaTonya
23

24

25 LaTonya testified on direct examination:

26

27 On the night of January 14, 2014, LaTonya was sitting 

in Petitioner's28 car with Petitioner and Joel Mendez (R.T.

13



181) . LaTonya first admitted telling Deputy Pennington that 

Petitioner accused her of infidelity with Mendez, but then 

said she did not remember "admitting that" and said that the 

accusation was untrue (R.T. 181-82) . LaTonya said "that 

wasn't what started it" (R.T. 182). Rather, what "started 

it" was Petitioner's discovery that LaTonya had been doing 

drugs (R.T. 182). Petitioner wanted LaTonya to leave (R.T.

182) . Upset, LaTonya went in the back yard and obtained a 

piece of wire fencing with which she attacked Petitioner

1

2

3

4

5

6

7

8

9

(R.T. 182-83).10

11

Asked whether it was true that LaTonya exited the car 

to leave and Petitioner caught up with her and began 

punching her, LaTonya replied, "Not necessarily" (R.T. 183). 

LaTonya exited the car because she did not want to leave 

LaTonya went into a rage, and Petitioner was 

trying to calm her down because he had tenants on the

12

13

14

15

(R.T. 183).16

17

property (R.T. 183).18

19

LaTonya recalled telling Deputy Pennington that she had 

tried to run to a neighbor's house and that Petitioner had

20

21

tackled her to the ground (R.T. 183). She did not recall22

telling Pennington that Petitioner had tackled her again 

after she got to her feet (R.T. 184).

23

24 Rather, she slipped

and fell (R.T. 184).25

26

LaTonya denied being punched multiple times, losing 

consciousness and waking up on the ground being kicked (R.T.

27

28

14



LaTonya previously had said these things because she 

was very angry, had been drinking and was on medication

184) .1

2

(R.T. 184) . LaTonya "probably" told Deputy Pennington that3

she believed she had lost consciousness and that the next4

thing she remembered she was in a fetal position and5

Petitioner was kicking her in the ribs (R.T. 184).6 However,

at trial, LaTonya said these things were untrue (R.T. 184). 

Rather, Petitioner was kicking the weapon from her and she

7

8

fell down (R.T. 184).9

10

LaTonya recalled testifying at the preliminary hearing 

that, after Petitioner ran after her, he kicked and hit her,

11

12

She testifiedand she was on the ground (R.T. 185, 189).13

that she "said a lot of things" and was "angry and sad"

LaTonya also recalled testifying that she had

14

(R.T. 185).15

lost consciousness (R.T. 185).16

17

LaTonya explained her injuries by saying she hit her18

teeth when she slipped and fell (R.T. 186). She suffered19

"[j]ust a little scratch" (R.T. 186). Shown photographs20

taken the night of the incident, LaTonya identified a knot 

under her left eye and dried blood on her lips (R.T. 187). 

She did not suffer any bruising on her ribs or arms (R.T.

However, she agreed that she "probably" testified at 

the preliminary hearing that she had bruises on her arms and

21

22

23

188) .24

25

ribs (R.T. 188).26

III27

III28
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At trial (on July 28, 2014), LaTonya denied that she 

was still in a relationship with Petitioner, but admitted 

she had visited him on July 18, 2014 (R.T. 189-90).

1

2

3 LaTonya

agreed that she was not happy to be in court, but denied 

lying to cover up for Petitioner (R.T. 190-91).

4

5

6

LaTonya testified on cross-examination:7

8

Petitioner thought LaTonya was using methamphetamine at 

the house and told her she would have to leave (R.T. 191).

9

10

LaTonya became upset because Mendez was living at 

Petitioner's house and also used methamphetamine (R.T. 191). 

Sometimes she and Mendez used methamphetamine together (R.T.

11

12

13

192) .14

15

LaTonya became angry when Petitioner told her he had

On the evening of the

incident, LaTonya had drunk " [p]robably a half a bottle of 

Jack Daniels [whiskey]," "straight" (R.T. 192). 

and Petitioner argued, LaTonya went behind the house, picked 

up a piece of chain link fencing, and attacked Petitioner, 

scratching him. on his arm (R.T. 193) . 

fists on Petitioner (R.T. 193-94).

16

found someone else (R.T. 192).17

18

After she19

20

21

22 She also used her

While running, LaTonya 

slipped and fell, but got up and resumed attacking

23

24

Petitioner, yelling and screaming with the weapon in her

When the officers arrived at the scene,

25

hand (R.T. 197).26

Petitioner was not there (R.T. 208).27

III28
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LaTonya lied to the officers who arrived at the scene 

because she did not want to get in trouble (R.T. 198).

1

2 When

LaTonya first talked to Pennington, she was angry and 

hysterical (R.T. 201).

3

4 LaTonya falsely told Pennington that 

Petitioner had punched her multiple times in the head and5

face because she was angry and wanted Petitioner to be 

arrested "for what he did,"

6

7 i■e., for seeing another woman, 

and also because LaTonya was under the influence of alcohol8

9 and prescription medication (R.T. 198-200). LaTonya said

she "probably" had told Pennington that Petitioner had 

tackled her, but claimed it had been a lie (R.T. 200). 

LaTonya said she had fallen to the ground because she

Pennington never asked LaTonya 

if she had hit Petitioner or if she had had a weapon in her

10

11

12 was

13 "really drunk" (R.T. 200).

14

hand (R.T. 199).15

16

LaTonya did not want to go the hospital the night of 

the incident, but went to the emergency room the following 

evening (R.T. 201-02).

17

18

19 She did not receive a CT scan, X- 

rays or CAT scan, but a doctor gave her Norco for pain (R.T.

LaTonya did not have a black eye or any 

broken bones or injuries (R.T. 207-08).

20

21 201-02, 207).

22

23

LaTonya testified on redirect:24

25

LaTonya did not tell Pennington that she had attacked 

Petitioner because she did not want to go to jail (R.T.

She agreed that she told Pennington the incident

26

27

204) .28

17



1 started because Petitioner accused her of infidelity (R.T.

She acknowledged testifying at the preliminary 

hearing that she had attacked Petitioner with a wire 

also acknowledged testifying that he pursued her and knocked 

her unconscious (R.T. 205) .

2 205) .

3 but
4

5 At the preliminary hearing, 

LaTonya wanted to get Petitioner in trouble, but was "not6

7 understanding a lot of things" (R.T. 205). Asked why, if 

she wanted to get Petitioner in trouble, she had testified8

9 at the preliminary hearing that she attacked Petitioner with 

a wire, LaTonya responded, 

wire" (R.T. 206).

10 "Because I did attack him with a 

Asked whether, at the preliminary 

hearing, LaTonya told the truth about attacking Petitioner 

with a wire but lied about Petitioner knocking her to the

11

12

13

14 ground and rendering her unconscious, LaTonya replied, 

"Right" (R.T. 206-07) .15

16

17 Asked on redirect about the knot under her eye, LaTonya

said she had been drinking and could not remember a lot of18

things (R.T. 208).19 She said she had received a "tiny little
20 cut" on her lip (R.T. 209).

21

22 Defense CaseII.

23

Petitioner chose not to testify 

witnesses (R.T. 221).

24 and the defense did not call 

In closing, Petitioner's counsel argued that 

LaTonya's alleged injuries did not "match" with the accounts of

any
25

26

Kendrick and Norman (R.T. 276-81, 287-88).27 Counsel also argued that 

LaTonya had been "out of control," drunk and under the influence of28

18



methamphetamine at the time of the incident, and that LaTonya 

assertedly was the aggressor, not the victim (R.T. 278-79, 282-83) . 

Counsel reminded the jury that LaTonya had testified that she attacked 

and stabbed Petitioner with a piece of fence wire, fell down, and then 

rose and went after Petitioner again (R.T. 279-82) .

Petitioner had a right to defend himself and had tried to kick the

1

2

3

4

Counsel said5

6

weapon out of the way (R.T. 282-83).7

8

9 PETITIONER'S CONTENTIONS

10

Petitioner contends that Petitioner's trial counsel rendered11

ineffective assistance, by assertedly:12

13

Failing to investigate and elicit evidence of the 

tenants' possible bias against Petitioner;

14 1.

15

16

Failing to elicit evidence that the tenants may 

have overheard LaTonya's statements to police;

17 2 .

18

19

Failing to investigate and elicit impeachment 

evidence that Petitioner and LaTonya allegedly had not been 

arguing all day prior to the incident;

20 3 .

21

22

23

Failing to impeach Deputy Pennington's testimony 

that Petitioner had been drinking and failing to impeach 

Pennington's testimony concerning LaTonya's statement to 

Pennington;

24 4 .

25

26

27

III28
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Failing to fulfill an alleged promise made in1 5 .

opening statement;2

3

Failing to pursue a theory of "defense of property" 

rather than the theory of self-defense;

4 6 .

5

6

Failing to object to the wording of the flight 

instruction, CALCRIM 372; and

7 7 .

8

9

Failing to present a declaration from LaTonya at10 8 .

sentencing.11

12

Petitioner alleges that counsel's assertedly cumulative errors 

entitle Petitioner to federal habeas relief.

13

14

15

16 STANDARD OF REVIEW

17

Under the "Antiterrorism and Effective Death Penalty Act of 1996" 

("AEDPA"), a federal court may not grant an application for writ of 

habeas corpus on behalf of a person in state custody with respect to 

any claim that was adjudicated on the merits in state court 

proceedings unless the adjudication of the claim: (1) "resulted in a 

decision that was contrary to, or involved an unreasonable application 

of, clearly established Federal law, as determined by the Supreme 

Court of the United States"; or (2) "resulted in a decision that was

18

19

20

21

22

23

24

25

based on an unreasonable determination of the facts in light of the 

evidence presented in the State court proceeding."

2254(d); Woodford v. Visciotti, 537 U.S. 19, 24-26 (2002); Early v.

26

27 28 U.S.C. §

28

20



Packer, 537 U.S. 3, 8 (2002); Williams v. Taylor1 529 U.S. 362, 405-09

(2000) .2

3

"Clearly established Federal law" refers to the governing legal 

principle or principles set forth by the Supreme Court at the time the 

state court renders its decision on the merits.

4

5

6 Greene v. Fisher, 565

U.S. 34, 38 (2011); Lockyer v. Andrade, 538 U.S. 63, 71-72 (2003). A 

state court's decision is "contrary to" clearly established Federal 

law if: (1) it applies a rule that contradicts governing Supreme Court 

law; or (2) it "confronts a set of facts . . . materially 

indistinguishable" from a decision of the Supreme Court but reaches a 

different result. See Early v. Packer, 537 U.S. at 8 (citation 

omitted); Williams v. Taylor, 529 U.S. at 405-06.

7

8

9

10

11

12

13

14

Under the "unreasonable application" prong of section 2254(d)(1), 

a federal court may grant habeas relief "based on the application of a 

governing legal principle to a set of facts different from those of 

the case in which the principle was announced."

538 U.S. at 76 (citation omitted) ,- see also Woodford v. Visciotti

15

16

17

18 Lockyer v. Andrade.

19 537

U.S. at 24-26 (state court decision "involves an unreasonable 

application" of clearly established federal law if it identifies the 

correct governing Supreme Court law but unreasonably applies the law 

to the facts).

20

21

22

23

24

"In order for a federal court to find a state court's application 

of [Supreme Court] precedent 'unreasonable,' the state court's 

decision must have been more than incorrect or erroneous."

Smith, 539 U.S. 510, 520 (2003) (citation omitted).

25

26

27 Wiggins v.

28 "The state

21



1 court's application must have been 'objectively unreasonable, 

at 520-21 (citation omitted); see also Waddington v.

U.S. 179, 190 (2009); Davis v, Woodford.

Cir. 2004),

/ ft Id.
2 Sarausad. 555
3 384 F.3d 628, 637-38 (9th

"Under § 2254(d), a 

habeas court must determine what arguments or theories supported,

4 cert, dism'd, 545 U.S. 1165 (2005).

5

6 . . or could have supported, the state court's decision; and then it
7 must ask whether it is possible fairminded jurists could disagree that 

those arguments or theories 

prior decision of this Court."

101 (2011).

2254(d)(1)." Id.

8 are inconsistent with, the holding in a 

Harrington v. Richter, 562 U.S. 86, 

This is "the only question that matters under §

9

10

11 at 102 (citation and internal quotations omitted). 

Habeas relief may not issue unless "there is no possibility fairminded 

jurists could disagree that the state court's decision conflicts with

12

13

[the United States Supreme Court's] precedents." 

f-OT obtaining habeas corpus from a federal court, a state prisoner 

must show that the state court's ruling on the claim being presented 

in federal court was so lacking in justification that there 

error well understood and comprehended in existing law beyond 

possibility for fairminded disagreement."

14 Id. "As a condition
15

16

17 was an
18 any
19 Id. at 103.

20

In applying these standards, the Court ordinarily looks to the 

last reasoned state court decision, here the Superior Court's 

decision.

21

22

23 See Delgadillo v. Woodford, 527 F.3d 919, 925 (9th Cir.

Ill24

III25

III26

III21

III28
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2008) .5 Where no reasoned decision exists, "[a] habeas court must 

determine what arguments or theories . . . could have supported the 

state court's decision; and then it must ask whether it is possible 

fairminded jurists could disagree that those arguments or theories are

1

2

3

4

inconsistent with the holding in a prior decision of this Court." 

Harrington v. Richter, 562 U.S. at 102; see also Cullen v. Pinholster. 

563 U.S. 170, 188 (2011).

5

6

7

8

Additionally, federal habeas corpus relief may be granted "only 

on the ground that [Petitioner] is in custody in violation of the 

Constitution or laws or treaties of the United States."

9

10

11 28 U.S.C. §

In conducting habeas review, a court may determine the issue 

of whether the petition satisfies section 2254(a) prior to, or in lieu 

of, applying the standard of review set forth in section 2254(d).

2254 (a) .12

13

14

Frantz v. Hazey, 533 F.3d 724, 736-37 (9th Cir. 2008) (en banc).15

III16

III17

III18

III19

III20

21

22
5 Here, because the Superior Court denied the petition on 

the merits, the AEDPA standard of review applies, notwithstanding 
the Superior Court's alternate denial of the petition as 
successive. See Apelt v. Ryan, 878 F.3d 800, 825 (9th Cir.
2017), pet, for cert, filed (No. 18-8386) March 12, 2019. The 
Court rejects Petitioner's apparent contention that the Superior 
Court's "fact-finding" process supposedly was defective (see 
Reply, p. 2). See Ayala v. Chappell, 829 F.3d 1081, 1105 (9th 
Cir. 2016), cert, denied, 138 S. Ct. 244 (2017); Hibbler v. 
Benedetti, 693 F.3d 1140, 1147-48 (9th Cir. 2012), cert, denied. 
568 U.S. 1172 (2013).

23

24

25

26

27

28

23



1 DISCUSSION

2

For the reasons discussed herein, the Petition should be denied3

and dismissed with prejudice.4 Whether considered individually or in 

combination, Petitioner's arguments fail to demonstrate that he was5

denied the effective assistance of counsel.66

7

Legal Principles Governing Claims of Ineffective Assistance of8 I.

Counsel9

10

To establish ineffective assistance of counsel, Petitioner must11

(1) counsel's representation fell below an objective standard 

of reasonableness; and (2) resulting prejudice, i,e., a reasonable 

probability that, but for counsel's errors, the result of the 

proceeding would have been different.

12 prove:

13

14

Strickland v. Washington, 46615

U.S. 668, 694, 697 (1984) ("Strickland").16 A reasonable probability of 

a different result "is a probability sufficient to undermine17

confidence in the outcome." Id. at 694. The court may reject the 

claim upon finding either that counsel's performance was reasonable or 

the claimed error was'not prejudicial. Id. at 697; Rios v. Rocha, 299 

F.3d 796, 805 (9th Cir. 2002) ("Failure to satisfy either prong of the 

Strickland test obviates the need to consider the other.") (citation

18

19

20

21

22

omitted).23

III24

III25

26

27 6 The Court has read, considered and rejected on the 
merits all of Petitioner's arguments. The Court discusses 
Petitioner's principal arguments herein.28

24



Review of counsel's performance is "highly deferential" and there 

is a "strong presumption" that counsel rendered adequate assistance 

and exercised reasonable professional judgment.

1

2

3 Williams v. Woodford.

384 F.3d 567, 610 (9th Cir. 2004), cert, denied, 546 U.S. 934 (2005) 

(quoting Strickland, 466 U.S. at 689).

4

5 The court must judge the

reasonableness of counsel's conduct "on the facts of the particular 

case, viewed as of the time of counsel's conduct."

6

7 Strickland, 466

8 The court may "neither second-guess counsel's decisions, 

nor apply the fabled twenty-twenty vision of hindsight. . .

Matylinsky v. Budge, 577 F.3d 1083, 1091 (9th Cir. 2009), cert. 

denied, 558 U.S. 1154 (2010) (citation and quotations omitted); 

Yarborough v. Gentry, 540 U.S. 1, 8 (2003) ("The Sixth Amendment

U.S. at 690.

9 II

10

11 see

12

guarantees reasonable competence, not perfect advocacy judged with the 

benefit of hindsight.") (citations omitted).

burden to show that "counsel made errors so serious that counsel was 

not functioning as the counsel guaranteed the defendant by the Sixth 

Harrington v. Richter, 562 U.S. at 104 (citation and

13

14 Petitioner bears the

15

16

Amendment."17

internal quotations omitted); see Strickland, 466 U.S. at 689 

(petitioner bears burden to "overcome the presumption that, under the 

circumstances, the challenged action might be considered sound trial 

strategy") (citation and quotations omitted); see also Morris v. 

California, 966 F.2d 448, 456-57 (9th Cir.), cert, denied, 506 U.S. 

831 (1992) (if the reviewing court can conceive of a reasonable 

explanation for counsel's challenged action or inaction, the court 

need not determine the actual explanation before denying relief).

18

19

20

21

22

23

24

25

26

Defense counsel has a "duty to make reasonable investigations or 

to make a reasonable decision that makes particular investigations

27

28

25



1 Strickland. 466 U.S. at 691.unnecessary." 

investigate the defendant's
"This includes a duty to 

[citation] and a
duty adequately to investigate and introduce into evidence records 

that demonstrate factual innocence, or that raise sufficient doubt on

2 most important defense,'
3

4

that question to undermine confidence in the verdict. 

Bragg v. Galaza. 242 F.3d 1082, 

grounds, 253 F.3d 1150 (9th Cir. 2001).

5 [citation]."
6 1088 (9th Cir.), amended on other
7 "However, 'the duty to 

investigate and prepare a defense is not limitless: it does not8

necessarily require that every conceivable witness be interviewed. 

Id. (citation omitted).

"defense lawyers to scour the globe on

9 / n

10 The duty to investigate does not require

the off chance something will 

up; reasonably diligent counsel may draw a line when they have 

good reason to think further investigation would be a waste."

11

12

13

Rompilla v. Beard.14 545 U.S. 374, 383 (2005) (citation omitted).
15

16 "When the claim at issue is one for ineffective assistance of 

counsel, moreover, AEDPA review is 'doubly deferential,'17 [citation],
because counsel is 'strongly presumed to have rendered adequate 

assistance and made all significant decisions in the exercise of

18

19

20 reasonable professional judgment. Woods v. Etherton. 136 S. Ct.r ft

21 1149, 1151 (2016) (citations and internal quotations omitted). 

such circumstances,
"In

22 federal courts are to afford 'both the state court 

and the defense attorney the benefit of the doubt.23 Id. (citationr //

omitted).24

25

26 "In assessing prejudice under Strickland, the question is not 

whether a court can be certain counsel's performance had no effect 

the outcome or whether it is possible a reasonable doubt might have

27 on
28

26



been established if counsel acted differently."

Richter, 562 U.S. at ill (citations omitted). 

whether, in the absence of counsel's alleged error, it is 

that the result would have been different.

1 Harrington v.

2 Rather, the issue is

3 reasonably\\ \

likely4 / // Id. (quoting

Strickland, 466 U.S. at 696). "The likelihood of a different result5

must be substantial, not just conceivable." Id. at 112.6

7

Analysis8 II.

9

Alleged Failure to Investigate and Elicit Evidence of10 A.

the Possible Bias of Kendrick and Norman Against11

Petitioner.12

13

14 1. Background

15

Petitioner alleges that, prior to trial, Petitioner's counsel16

asked Petitioner if he knew of any reason why Kendrick and Norman 

might lie (Petition, attachment, p. 1). 

counsel that:

17

18 Petitioner allegedly told

(1) these tenants were in "desperate need of a place to 

stay" because they reportedly had been forced to leave their prior 

place of residence for reasons unknown to Petitioner; (2) Petitioner

19

20

21

allegedly had warned the tenants "about having/doing things around him 

such as weapons, drugs, disturbing or illegal activities which could 

jeopardize his freedom + property";7 (3) Petitioner allegedly had 

evicted others "because of drugs & disturbances"; (4) Kendrick and

22

23

24

25

26

27 7 According to Petitioner, he was subject to parole 
conditions requiring him to inform "anyone with whom he had a 
relationship about such things" (Petition, attachment, p. 1 n.l).28

27



1 Norman allegedly faced eviction for "disturbances" 

(but assertedly not for drugs); 

attitude"

"changed 180° as a result"

they had caused 

and (5) the "respectful + grateful 

Kendrick and Norman allegedly had showed toward Petitioner

2

3

4 (id.).

5

6 As indicated above, when cross-examined at trial, Norman did not 

recall any alleged threat by Petitioner to evict7 Norman and Kendrick
(R.T. 116).8 In closing argument, the prosecutor summarized the 

testimony of Kendrick and Norman and9 asserted that these witnesses 

In response, Petitioner's counsel10 "had no stake in this" (R.T. 266).

11 argued that the witnesses did "have something invested," 

lived on the property and "were about to be evicted"
because they 

(R.T. 277),912

13

14 Following the verdict Petitioner addressed the court, 

complaining that his attorney had not questioned Kendrick15 concerning

Petitioner alleged he had told

Kendrick and Norman to "stop attracting police" because Petitioner

possible bias or motive (R.T. 330-31).16

17
was

18 on parole (R.T. 331). 

other tenants supposedly had told Petitioner 

Norman (R.T. 331).

Petitioner alleged he had told counsel that
19 to evict Kendrick and 

Petitioner alleged he told counsel that20 LaTonya

purportedly had witnessed the tenants' supposedly rude behavior (R.T.21

22
Petitioner alleges that, had he known Kendrick and 

Norman purportedly were "doing drugs," Petitioner assertedly 
would have evicted them "ASAP"

23

(Petition, attachment, p. l, n 3) 
In a declaration attached to the Petition, Petitioner asserts 
that the tenants'

24

"disturbances" were 
others & force [Petitioner] to evict" 
Dkt. No.

25 "not loud enough to disturb 
(Petition, Exhibits, ECF26 1-1, P- 9 n.2) (emphasis added).

27 The court overruled (perhaps erroneously) a prosecution 
objection that defense counsel 
(R.T. 277) .

's argument misstated the testimony28

28



The court indicated that, at the proper time 

be notified of his appeal rights, "but we're way ahead of that at this 

stage" (R.T. 332).

331) .1 Petitioner would

2

3

4

Petitioner contends counsel should have investigated the 

the tenants reportedly had to leave their previous place of residence 

and the reasons Petitioner's rental supposedly was important to them 

(Petition, attachment, p. 2).

5 reasons

6

7

Petitioner asserts that he or LaTonya 

could have told counsel that the latter reasons "likely" were the

8

9

affordability of the rent and Petitioner's willingness to accommodate

According to

Petitioner, evidence that the tenants supposedly had a motive to lie 

about "the person who had threatened to 'put them out on the street

(1) undermined the prosecution's theory that the argument 

between Petitioner and LaTonya concerned infidelity; and 

(2) corroborated Petitioner's theory that he was just trying to keep 

drugs and drug users off his property and to stop LaTonya from 

disturbing his tenants (id., p. 3).

10

the tenants' two big dogs (id., p. 2 & n. 6).11

12

13 / //

would have:14

15

16

17

18

19

The Superior Court rejected this claim, deeming Petitioner's 

assertions of failure to investigate conclusory and based on 

"unsubstantiated speculation" (Petition, Exhibits, ECF Dkt. No.

According to the Superior Court, Petitioner had failed to 

provide any "declarations or other proffered testimony establishing 

both the substance of any omitted evidence . . . and its likelihood

for exonerating Petitioner" (id.).

20

21

22 1, p.

77) .23

24

25

26

III27

III28
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2; Discussion1

2

Petitioner's claim fails because Petitioner has not shown a3

reasonable probability of a different result had counsel investigated 

and presented evidence of the tenants' "bias," including the tenants' 

rental history and residence preference, 

for failing to investigate the supposed reasons the tenants left their 

prior residence and the reasons they allegedly were "desperate" to

Petitioner speculates that affordable 

rent and tolerance of the tenants' dogs may have contributed to the 

tenants' alleged desire to remain at the property, 

speculation concerning what if any admissible evidence counsel's 

investigation would have uncovered does not suffice to show Strickland 

prejudice.

4

5

Petitioner faults counsel6

7

8

remain Petitioner's tenants.9

10

11 Petitioner's

12

13

See Bible v. Ryan, 571 F.3d 860, 871 (9th Cir. 2009), 

cert, denied, 559 U.S. 995 (2010) (speculation insufficient to show 

Strickland prejudice); Cooks v. Spaulding, 660 F.2d 738, 740 (9th Cir.

14

15

16

1981), cert, denied, 455 U.S. 1026 (1982) (same); Zettlemoyer v.17

Fulcomer, 923 F.2d 284, 298 (3d Cir.), cert, denied, 502 U.S. 90218

(1991) (petitioner cannot satisfy Strickland standard by "vague and 

conclusory allegations that some unspecified and speculative testimony 

might have established his defense"); see also Wood v. Bartholomew,

516 U.S. 1, 8 (1995) (per curiam) (granting a habeas petition "on the 

basis of little more than speculation with slight support" is 

improper).

19

20

21

22

23

24

25

Even if Petitioner's speculation regarding the tenants' 

supposedly "desperate" desire to remain Petitioner's tenants were 

entirely accurate, there is no reasonable probability that evidence of

26

27

28

30



such desire would have produced a different trial result.

Petitioner argues that such evidence would have suggested bias against 

it is equally if not more likely that any such evidence 

would have suggested bias in favor of Petitioner, given the tenants' 

allegedly "desperate" dependence on Petitioner's tolerance of their

The tenants' posited bias in favor of Petitioner, i,e. their

1 While

2

Petitioner3

4

5

6 tenancy.

interest in maintaining or reclaiming Petitioner's favor for the sake 

of their tenancy, obviously would have been counterproductive to 

Petitioner's defense.

7

8

Such evidence also might have provided an 

explanation (unhelpful to the defense) regarding why the tenants' 

trial testimony was in some respects not as damaging to Petitioner as

9

10

11

the tenants' arguably less circumspect pretrial statements.12

13

As to Petitioner's argument that counsel failed to present 

evidence of Petitioner's alleged threats of eviction, counsel did 

question Norman at trial regarding this subject matter.

Petitioner has failed to show that any other 

witness could have and would have testified competently that 

Petitioner had threatened Norman and Kendrick with eviction.

14

15

Petitioner16

chose not to testify.17

18

19 See Dows

V. Wood, 211 F.3d 480, 486-87 (9th Cir.), cert, denied, 531 U.S. 90820

(2000) (denying claim of ineffective assistance where the petitioner 

failed to prove that a witness would have testified as the petitioner 

Again, Petitioner's speculation that witnesses would have 

testified in a particular manner is insufficient.

21

22

desired).23

See Bible v. Ryan,24

571 F.3d at 871; Cooks v. Spaulding, 660 F.2d at 740; Zettlemoyer v.

In any event, given the strength of the 

incriminating evidence at trial, there is no reasonable probability

25

Fulcomer, 923 F.2d at 298.26

27
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that the desired "eviction threat" evidence would have altered the1

trial outcome.2

3

Petitioner's argument that counsel should have introduced 

evidence of Petitioner's parole conditions also lacks merit.

4

5 As a

matter of strategic choice, Petitioner's counsel kept from the jury 

any evidence that Petitioner was on parole at the time of the incident 

(see R.T. 44-45, 72).

6

7

8 Counsel reasonably could have determined that 

it was more advantageous to the defense that the jury not know that9

Petitioner was on parole (i,e. , had a criminal history) than it might 

have been for the jury to know that Petitioner's parole conditions 

prevented him from tolerating drug users on the property.

10

11

12

13

14 For all of the foregoing reasons, Petitioner is not entitled to 

federal habeas relief on his claim that counsel allegedly rendered 

ineffective assistance in failing to investigate and obtain evidence 

concerning the alleged bias of Kendrick and Norman.

2254(a); Frantz v. Hazey, 533 F.3d at 736-37.

15

16

17 See 28 U.S.C. §

18

19

20 Alleged Failure to Elicit Evidence that Kendrick andB.

21 Norman Assertedly May Have Heard LaTonya's Statements

to Police22

23

Petitioner contends that the statement in Pennington's report 

that Pennington contacted LaTonya "at her neighbor's residence" 

"signaled a possibility that LaTonya may've been interviewed there & 

that the tenants may've overheard her account to the reporting 

officer" (Petition, attachment, p. 4).

24

25

26

27

28 Petitioner also references
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Pennington's preliminary hearing testimony that,1 when Pennington 

interviewed LaTonya, the tenants "were standing right there"2

(Petition, attachment, p. 4; see C.T. 42).103 Petitioner faults
4 counsel for failing to elicit testimony suggesting that the tenants 

overheard what LaTonya told Pennington5 thus purportedly accounting

for "consistency" in the witnesses' testimony (Petition,6 attachment,
7 PP- 4-5).

8

9 Petitioner's claim lacks merit. Counsel reasonably could have

determined that attempting to elicit such evidence 

fruitless.

10 would have been
11 The jury heard Kendrick's 

contemporaneous description of the assault, 

a version of events at least as damaging to Petitioner

911 call providing a

This call, which reported 

as Kendrick's

12

13

later statements, preceded any possible "overhearing" of LaTonya 

statement to Pennington. 

not wholly consistent.

14 ' s
15 Furthermore, the witnesses' testimonies were
16 Jurors readily could have believed that such 

consistencies as did exist tended to confirm the credibility 

witnesses' version of the incident rather than

17 of the
18 the converse.

Petitioner has not shown a reasonable likelihood of 

outcome from the evidence Petitioner 

presented.

relief on this claim.

19 a different
20 argues counsel should have 

Accordingly, Petitioner is not entitled to federal habeas21

22 See 28 U.S.C. § 2254(a); Frantz v. Hazev. 533
23 F.3d at 736-37.

Ill24

25

26
10 Pennington testified that he did not know if the 

tenants were talking with each other and did not know what 
"other three people [Kendrick, Norman and Mendez] were doing" 
while he spoke with LaTonya (R.T. 42).

27
the

28
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Alleged Failure to Investigate and Elicit Evidence to1 C.

2 Impeach Statements that Petitioner and LaTonya

3 Assertedly Were Arguing All Day Prior to the Incident

4

Kendrick told the 911 operator that Petitioner and LaTonya had

At trial, Norman testified that 

Petitioner and LaTonya had been arguing early in the day, and were 

still arguing when Norman returned from a trip to the store (R.T.

The police report indicated that a caller reported that 

Petitioner "had been assaulting the female all day long"

Exhibits, ECF Dkt. No. 1, p. 100) .

5

been arguing all day (C.T. 262).6

7

8

103) .9

10 (Petition,
11

12

Petitioner contends he told defense counsel that he and LaTonya 

had not been arguing all day and had not been at home most of the day 

(Petition, attachment, p. 5).

13

14

15 Petitioner suggests that counsel could 

have determined from the police report that Petitioner was wearing a16

GPS ankle bracelet on the day of the incident, which assertedly could 

have confirmed Petitioner's whereabouts that day (Petition, 

attachment, p. 5 & Exhibits, ECF Dkt. No. 1, p. 102).

17

18

19 According to

Petitioner, the prosecution's evidence that Petitioner and LaTonya 

allegedly had been arguing "all day" undercut the purported defense

20

21

theory that Petitioner assertedly did not want drugs or disturbances 

on his property and that he allegedly was trying to stop LaTonya from 

causing a disturbance on Petitioner's property (Petition, attachment, 

Petitioner contends counsel erred in failing to investigate 

the GPS evidence and/or to investigate and elicit from LaTonya 

testimony that she and Petitioner allegedly were not home most of the 

day (Petition, attachment, p. 6).

22

23

24

p. 6) •25

26

27

28
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1

Again, Petitioner's claim of ineffectiveness lacks merit.2

Petitioner has not shown that counsel would have been able to obtain3

LaTonya's willingness to testify in the manner suggested by 

Petitioner.

4

In any event, the evidence was undisputed that Petitioner 

and LaTonya were arguing prior to the assault.

5

6 Counsel reasonably 

could have decided that the duration of their argument(s) was not7

significantly material as a substantive matter. Counsel also 

reasonably could have decided that challenging the witnesses' 

colloquial hyperbole concerning the duration of the argument(s) would 

not have constituted effective impeachment. Additionally, even if 

counsel had elicited evidence that Petitioner and LaTonya had not been

8

9

10

11

12

arguing "all day" (but only during the times immediately preceding and 

during the assault), there would have been no reasonable probability 

of a different trial outcome.

13

14

Such evidence would not have materially 

undermined the evidence compellingly proving that Petitioner assaulted

15

16

LaTonya, including the 911 call, the tenants' testimony, LaTonya's 

statements to Pennington, LaTonya's trial testimony, the evidence of 

her injuries and the witness bribery letter authored by Petitioner, 

which persuasively reflected a consciousness of guilt, 

evidence that Petitioner wore a GPS ankle bracelet would have alerted 

the jury to the fact that Petitioner previously had been convicted of 

a crime, a fact counsel reasonably chose to keep from the jury as a 

matter of trial strategy.

17

18

19

20 Furthermore,

21

22

23

24

25

For the foregoing reasons, Petitioner is not entitled to federal26

habeas relief on this claim.27 See 28 U.S.C. § 2254(a); Frantz v.

Hazey, 533 F.3d at 736-37.28
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1

Alleged Failure to Impeach Deputy Pennington's Testimony2 D.

3

At trial, Deputy Pennington testified that LaTonya told 

Pennington that she, Petitioner and Mendez had been drinking in the 

car prior to the assault (R.T. 211).

4

5

6 Petitioner contends that he 

informed defense counsel that Petitioner had not been drinking, and 

that Pennington's report allegedly did not contain any statement by 

LaTonya concerning Petitioner's drinking (Petition, attachment, p. 7). 

Petitioner faults counsel for failing to impeach Pennington's

7

8

9

10

testimony concerning LaTonya's description of Petitioner's drinking. 

Petitioner also faults counsel for failing to use Pennington's report 

to impeach Pennington's testimony that LaTonya told Pennington she had 

pain in her face and head (Petition, attachment, pp. 10-11).

11

12

13

14

15

The Superior Court rejected these claims, commenting that the 

proposed impeachment "was not about a direct inconsistency but about 

the absence of information; thus questioning the officer about this

16

17

18

issue could have just added emphasis and detail without tainting the 

officer's credibility"

19

20 (Petition, Exhibits, ECF Dkt. No. 1, p. 77).

21

22 Alleged Failure to Impeach Testimony That1.

23 LaTonya Told Pennington That Petitioner Had

Been Drinking24

25

This claim lacks merit for several reasons.26 First, counsel

reasonably could have decided that attempting to impeach Pennington 

with the police report would not have been effective.

27

28 Prior to
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Pennington's testimony, LaTonya testified that she had been in the 

with Petitioner and Mendez, and that she had been drinking (R.T. 181,

At the conclusion of her testimony, the court told 

her that she was subject to recall and should wait in the hall (R.T.

Pennington testified immediately thereafter, stating that 

LaTonya had told him that she, Mendez and Petitioner had been drinking 

in the car when Petitioner accused LaTonya of cheating (R.T. 211). 

Pennington's police report recounted that Joel Mendez had told

1 car

2

184, 192-93, 199).3

4

209) .5

6

7

8

Pennington that Petitioner was intoxicated while in the car (Petition, 

Exhibits, ECF Dkt. No. 1, p. 101).

9

10 At the preliminary hearing, 

Pennington testified that Mendez said Petitioner had been drinking in11

the car (C.T. 17).12 Counsel reasonably could have feared that, if 

counsel attempted to impeach Pennington with the police report which13

did not mention LaTonya's statement regarding drinking, the 

prosecution could recall LaTonya to elicit her testimony that 

Petitioner had been drinking.

14

15

16 Furthermore, as the Superior Court 

recognized, counsel could have feared that attempting to impeach17

Pennington by showing the mere absence of information from his report 

would not have contradicted his testimony and might well have 

highlighted to the jury the evidence concerning Petitioner's drinking.

18

19

20

21

22 In any event, even if counsel had elicited an admission from 

Pennington that the police report failed to mention LaTonya's 

statement regarding Petitioner's drinking, the admission would not 

have given rise to any reasonable probability of a different trial 

Hence, Petitioner has failed to demonstrate Strickland

23

24

25

26 outcome.

prejudice.27

III28

37



1 2. Alleged Failure to Impeach Pennington's
2 Testimony That LaTonya Said She Had Pain in
3 Her Face and Head After the Assault
4

5 Petitioner faults counsel for failing to impeach Pennington's 

testimony that LaTonya told Pennington that she had pain in 

and head (Petition,

6 her face

The copy of Pennington's 

report attached to the Petition states that LaTonya had blood coming 

from an unknown injury inside her mouth and 

her left check just below her eye (Petition, Exhibits,

7 attachment, p. n) .

8

9 a small knot developing on 

ECF Dkt. No. 1,

The report also states that LaTonya reported severe pain to 

her left ribs and right hip (idj .

expressly that LaTonya complained of pain in her face and

10

11 p. 100).

12 The report does not state
13 head.11
14

15 The evidence that Petitioner hit LaTonya in the head, 

evidence of LaTonya's injuries to her mouth and beneath her

and the
16 eye,

persuasively supported an inference that LaTonya must have suffered17

pain in her head and face.18 Counsel reasonably could have determined 

that attempting to impeach Pennington's testimony concerning LaTonya's 

alleged report of pain in her face and head would have

19

20 accomplished
nothing.. Petitioner has failed to demonstrate counsel's 

unreasonableness in failing to impeach Pennington in the 

suggested or any prejudice resulting therefrom.

21

22 manner
23

24
11 At a pretrial hearing out of the presence of the jury, 

Petitioner's counsel asked Pennington whether Pennington 
documented in.his report the information, to which he had 
testified on direct examination, that LaTonya had told him her 
face and head were hurting (R.T. 122). Pennington replied that 
he did not recall if he put those "exact words" in the report 
(R.T. 122).

25
had26

27

28
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3. Conclusion1

2

For the foregoing reasons, the Superior Court's rejection of 

Petitioner's claims that counsel erred in failing to impeach 

Pennington with the police report was not contrary to, or an 

objectively unreasonable application of, any clearly established 

Federal Law as determined by the Supreme Court of the United States. 

See 28 U.S.C. § 2254(d); Harrington v. Richter

3

4

5

6

7

8 562 U.S. at 100-03.

Petitioner is not entitled to federal habeas relief on these claims.9

10

Alleged Failure to Fulfill "Promises" Made in Opening11 E.

12 Statement

13

In her opening statement, Petitioner's counsel stated:14

15

. . . you are going to hear that [Kendrick] saw Mr. 

Stanford punch Ms. Henderson multiple times in the face, 

kicked her multiple times while she was on the ground.

16

17

18

19

You're going to hear Mr. Norman say the same thing. 

Multiple punches to the face, multiple kicks to the ground 

in the ribs and head area.

20

21

22

23

Petitioner's counsel then stated that LaTonya's injuries 

were inconsistent with the reported punching and kicking to which the 

witnesses would testify, contending that "some things just don't make 

sense" (R.T. 63).

62-63) .24 R.T

25

26

27
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As indicated above, Kendrick did testify that she saw Petitioner 

punch LaTonya in the face with a closed fist, but Kendrick did not 

testify Petitioner punched LaTonya multiple times in the face (R.T.

In the 911 call, Kendrick had said she saw Petitioner 

"hit" LaTonya multiple times, but did not say where the "hits" landed 

At trial, Norman said he saw Petitioner punch LaTonya on 

the shoulder, but denied having told Deputy Pennington that Norman saw 

Petitioner punch LaTonya in the face approximately three times with a

Oddly enough, Petitioner now appears to 

argue counsel was ineffective for failing to fulfill "promises" that 

the jury would hear of an assault more violent than the one described 

by the witnesses during their trial testimony.

1

2

3

76-77, 93) .4

5

(C.T. 265).6

7

8

closed fist (R.T. 110, 114).9

10

11

12

13

The Superior Court rejected this unusual claim on the procedural 

ground that Petitioner had not provided a transcript of the opening 

statement (Petition. Exhibits, ECF Dkt. No. 1, pp. 77-78).

Superior Court also stated that "presumably" the trial court had 

instructed the jury that the attorney's statements were not evidence 

and that the jury was to decide the case based only on the evidence

The Superior Court further stated that informing the jury of 

presumably unfavorable evidence in opening statement was a "sound

14

15

16 The

17

18

19

(id.) ,1220

21

III22

III23

III24

III25

III26

27
12 The trial court did give such instructions (R.T 50, 

56, 226, 230; C.T. 120, 124, 128).28
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strategy that is tactical in nature"1 (id.) ,13

2

In certain circumstances, a criminal defense attorney's failure 

to present specific favorable evidence promised in opening statement 

can constitute a Strickland violation.

3

4

5 See Saesee v. McDonald, 725

F.3d 1045, 1048-50 (9th Cir. 2013), cert, denied, 571 U.S. 1165 (2014) 

(citing cases).

6

Petitioner has shown no such violation, however.7

8

At the preliminary hearing, Deputy Pennington testified that9

LaTonya toldJiim: (1) Petitioner punched her in the face and tackled 

her to the ground; and (2) after LaTonya got up, Petitioner punched 

her "an unknown number of times to the face" (C.T. 34-35).

10

11

12 Pennington

also testified that Norman told Pennington that Norman saw Petitioner13

punch LaTonya "a few times" in the face (C.T. 39).14

15

At the time of opening statement, Petitioner's counsel could not 

have known with certainty precisely how any of the potential trial 

witnesses, particularly the potential prosecution witnesses, later

16

17

18

19

20 13 Because the record does not contain the petition filed 
in the Superior Court, it is unclear whether Petitioner argued to 
the Superior Court that counsel's comments inappropriately 
emphasized unfavorable evidence or whether Petitioner argued, as 
here, that counsel failed to fulfill a purported "promise" to 
introduce the apparently unfavorable evidence. In any event, as 
discussed herein, Petitioner has failed to demonstrate a 
Strickland violation with respect to counsel's opening statement. 
Therefore, habeas relief is unavailable on this claim even under 
a de novo standard of review. See 28 U.S.C. § 2254(a); Frantz v. 
Hazey, 533 F.3d at 736-37. Indeed, Petitioner's claim is not 
even "colorable." See Cassett v. Stewart, 406 F.3d 614, 623-24 
(9th Cir. 2005), cert, denied, 546 U.S. 1172 (2006) (federal 
habeas court may deny on the merits unexhausted claims that are 
not "colorable").

21

22

23

24

25

26

27

28
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would testify.1 Counsel then reasonably could have anticipated that 

prosecution witnesses' trial testimony would be more or less2

consistent with the preliminary hearing testimony, 

conveying to the jury in opening statement counsel's anticipation of 

what the prosecution would show at trial did not in

3 In any event,

4

5 any sense

constitute a "promise" to present any defense evidence to the6 same

Contrary to Petitioner's unusual argument, counsel made no 

"promise" to present evidence that Petitioner had punched LaTonya in 

the face multiple times.

("it is essential that a promise be made").

extraordinary occurrence if a criminal defense attorney were to 

promise in opening statement to present evidence that would 

incriminate the attorney's client.

effect.7

8

9 See Saesee v. McDonald. 725 F.3d at 1050

10 Indeed, it would be an

11

12

13

14

15 In any event, Petitioner has not shown Strickland prejudice.

First, the "promised" evidence actually was presented to the jury, in 

the form of Deputy Pennington's testimony.

16

17 Second, regardless of 

discrepancies in the accounts of Norman and Kendrick concerning how 

many times Petitioner hit or kicked LaTonya or where on her body the 

blow(s) landed, both witnesses testified that Petitioner hit and

18

19

20

kicked LaTonya, and Kendrick's 911 call and Pennington's testimony 

confirmed the assault.

21

22 Although LaTonya attempted to give a different 

version of events at trial, LaTonya nevertheless admitted she had23

testified at the preliminary hearing that Petitioner had punched and 

kicked her until she became unconscious, and also admitted that she

24

25

had told Deputy Pennington that Petitioner had hit her multiple times 

and kicked her until she lost consciousness.

26

27 There was overwhelming 

evidence of the assault, regardless of discrepancies concerning the28
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number of blows or kicks Petitioner administered or where the blows1

landed.2 Any attempt by counsel to emphasize evidence that the assault 

was actually more violent than described by the witnesses at trial3

would not have aided the defense.4

5

defense counsel's reasonable argument that LaTonya's 

injuries were inconsistent with the alleged severity of the attack 

proved partially successful, 

injury enhancement allegations.

Furthermore,6

7

8 The jury rejected the great bodily

It is not reasonably likely that, had9

counsel elicited evidence that Petitioner struck LaTonya 

viciously than the witnesses testified

10 even more

11 the trial outcome would have

been more favorable to Petitioner.12

13

For the foregoing reasons, Petitioner is not entitled to federal 

habeas relief on his claim of ineffective assistance of counsel with

14

15

respect to opening statement.16 See 28 U.S.C. § 2254(a); Frantz v.

17 Hazey, 533 F.3d at 736-37.

18

Alleged Failure to Present the Theory of "Defense of19 F.

20 Property"

21

22 1. Background

23

Petitioner's counsel argued self-defense, based on LaTonya's 

testimony that she supposedly attacked Petitioner with a piece of 

fencing or wire.

he "went after" LaTonya to "stop her from causing a disturbance on his 

property by trying to put his hand over her mouth & accidentally

24

25

Petitioner now asserts that he had informed counsel26

27

28
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kicked her as he was trying to kick her weapon away"

Petitioner argues that, based on this alleged 

information and LaTonya's trial testimony, counsel should have 

advanced a theory of "defense of property" rather than self-defense 

(Petition, attachment, pp. 14-18).

1 (Petition,

2 attachment, p. 12).

3

4

5

6

Petitioner contends counsel should have investigated "whether 

Petitioner had a defense commensurate with the 'right to defend real 

or personal property' under CALCRIM 3476 . . . [,] [t]he pertinent

question being whether Petitioner had a reasonable belief that his 

property was in imminent danger of being harmed by LaTonya" (Petition,

According to Petitioner, counsel knew or should 

have known, from information obtained from Petitioner, the preliminary 

hearing transcript and the police report, that: (1) Petitioner

7

8

9

10

11

attachment, p. 15).12

13

14

allegedly was on his own property and LaTonya assertedly 

"visitor"; (2) Petitioner allegedly was on parole and could be 

violated for "being around drugs or users"; (3) 

been over LaTonya's 'drug use' and not 'infidelity

15 was a

16

17 "the situation may've 

; (4) LaTonya

allegedly had been drinking, "possibly doing meth," and was angry when 

Petitioner assertedly told her to leave and told her he had

18 / n

19

20 someone

(5) Petitioner purportedly did not "fight" LaTonya, but only 

"went after her" to stop her from causing a disturbance on his

(6) LaTonya's injuries allegedly were more consistent with 

Petitioner's version of events; and (7) Petitioner allegedly 

repeatedly told defense counsel he had been defending his property 

(Petition, attachment, p. 14).

else;21

22

23 property;

24

25

26

III27

III28
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Petitioner asserts that, had counsel investigated, counsel would 

have discovered from Petitioner that: (1) Petitioner allegedly- 

believed that crystal meth users, when angry, were "prone to 

destruction"; (2) LaTonya allegedly had engaged in prior acts of 

destruction and assertedly was likely to "take out her anger on 

[Petitioner's] property"; (3) a 911 "disturbance call" could have 

resulted in the revocation of Petitioner's parole for "being around 

alcohol, drugs, users," thus purportedly putting Petitioner's property 

at risk of foreclosure "or some other adversity"; (4) Petitioner 

allegedly did not know of his "right as 'the property owner to use

; and (5) Petitioner's "initial intent" allegedly was to "get 

LaTonya home & off his property" (Petition, attachment, p. 15). 

Petitioner contends counsel could have learned from LaTonya that:

(1) LaTonya allegedly had exhibited prior acts of violence and 

destruction toward other persons and properties; and (2) Petitioner 

allegedly was concerned with keeping his property in good condition 

(Petition, attachment, p. 15).

1

2

3

4

5

6

7

8

9

10

force11 / n

12

13

14

15

16

17

18

The Superior Court rejected this claim on the ground that 

counsel's choice of defense was within the scope of counsel's 

discretion (Petition, Exhibits, ECF Dkt. No. 1, p. 77).

19

20

21

22

2. Analysis23

24

To the extent Petitioner argues that counsel unreasonably decided 

to pursue a theory of self-defense, such argument lacks merit.

LaTonya's version of the incident, i.e. , that she purportedly attacked 

Petitioner with a piece of wire fencing, supposedly cutting

25

26

27

28
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Petitioner's arm, and that. Petitioner allegedly kicked her 

"accidentally" while trying to kick away the wire, reasonably 

supported counsel's decision to argue self-defense, 

defense was unsuccessful does not show counsel's ineffectiveness. 

Strickland, 466 U.S. at 689 (cautioning against "examining counsel's 

defense after it has proved unsuccessful, to conclude that a 

particular act or omission of counsel was unreasonable''); Siripongs v.

1

2

3 The fact that the

4 See

5

6

7

Calderon, 133 F.3d 732, 736 (9th Cir.), cert, denied, 525 U.S. 8398

(1998) ("the relevant inquiry under Strickland is not what defense 

counsel could have pursued, but rather whether the choices made by 

defense counsel were reasonable") (citation omitted).

9

10

11

12

Petitioner contends counsel instead should have advanced a13

"defense of property" theory based on CALCRIM 3476, which provides:14

15

The owner [or possessor] of (real/ [or] personal) property 

may use reasonable force to protect that property from 

imminent harm.

16

17

[A person may also use reasonable force to18

protect the property of a (family member/guest/master/ 

servant/ward) from immediate harm.]

19

20

21

Reasonable force means the amount of force that a reasonable22

person in the same situation would believe is necessary to 

protect the property from imminent harm.

23

24

25

When deciding whether the defendant used reasonable force, 

consider all the circumstances as they were known to and 

appeared to the defendant and consider what a reasonable

26

27

28
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person in a similar situation with similar knowledge would

If the defendant's beliefs were reasonable, 

the danger does not need to have actually existed.

1

have believed.2

3

4

The People have the burden of proving beyond a reasonable 

doubt that the defendant used more force than was reasonable

5

6

to protect property from imminent harm.7 If the People have 

not met this burden, you must find the defendant not guilty8

of cinsert crime>.9

10

As indicated above, "reasonably diligent counsel may draw a line 

when they have good reason to think further investigation would be a 

Rompilla v. Beard, 545 U.S. 374, 383 (2005) (citation

11

12

waste."13

omitted). For the reasons discussed below, counsel reasonably could 

have concluded that further investigation regarding this defense would

14

15

have been a "waste" and that an attempt to present such a defense16

would not be successful.17

18

First, even assuming arguendo the truth of Petitioner's 

allegations concerning LaTonya's asserted drug use and disturbances on 

the property, counsel reasonably could have concluded that any such 

alleged behavior by LaTonya was not subjecting the property itself or 

Petitioner's alleged right therein to any "imminent harm." 

generally, People v. Robertson, 34 Cal. 4th 156, 167, 17 Cal. Rptr. 3d 

604, 95 P.3d 872 (2004), overruled on other grounds, People v. Chun,

45 Cal. 4th 1172, 91 Cal. Rptr. 3d 106, 203 P.3d 425 (2009) (a person 

may be privileged to use force in defense of "oneself or another or of 

property" if the force is "reasonable under the circumstances to repel

19

20

21

22

23 See

24

25

26

27

28
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what is honestly and reasonably believed to be a threat of imminent 

harm") (citations omitted).

1

2 Second, counsel also reasonably could 

have determined that punching and kicking LaTonya did not constitute3

force which any reasonable person in Petitioner's situation could have 

believed to have been necessary to protect Petitioner's interest in

4

5

the property from possible harm, whether from foreclosure, 

dispossession or otherwise.

6

7 Third, and relatedly, counsel reasonably 

could have concluded that the trial court would decline to instruct on8

such a theory.149 Fourth, counsel also reasonably could have decided 

that presenting a theory of defense of property based on Petitioner's 

parole conditions would harm Petitioner by disclosing to the jury the

10

11

fact that Petitioner had a criminal history.12

13

For similar reasons, Petitioner has failed to demonstrate that14

the omission of a "defense of property" theory prejudiced Petitioner

Even if LaTonya's continued presence 

on the property could have harmed Petitioner's right to possession or 

title to the property, the harm was not "imminent."

15

under the Strickland standard.16

17

18 Nor could any

such harm have justified the severe force Petitioner exerted on19

There is no reasonable probability the trial court would 

have instructed the jury on "defense of property" under these 

circumstances.

20 LaTonya.

21

22 Moreover, there is no reasonable probability that the 

jury, even if so instructed, would have returned a verdict more23

favorable to Petitioner.24

25
14 The trial court doubtlessly would have been loath to 

expand the doctrine of "defense of property" so as to privilege 
the use of such force against anyone "threatening" an interest in 
real property, including a mortgage lender, a lienholder, a 
tenant resisting eviction or a family member disputing title.

26

27

28
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For the foregoing reasons, the Superior Court's rejection of this 

claim was not contrary to, or an objectively unreasonable application 

of, any clearly established Federal Law as determined by the Supreme 

Court of the United States.

1

2

3

4 § 2254(d); Harrington v.See 28 U.S.C.

Richter, 562 U.S. at 100-03.5 Petitioner is not entitled to federal

habeas relief on this claim.6

7

Alleged Failure to Object to the Wording of the Flight8 G.

Instruction9

10

The trial court gave California's pattern flight instruction,11

12 CALCRIM 372:

13

If the defendant fled immediately after the crime 

committed, that conduct may show that he was aware of his

If you conclude that the defendant fled, it is up to 

you to decide the meaning and importance of that conduct. 

However, evidence that the defendant fled cannot prove guilt 

by itself.

14 was

15

guilt.16

17

18

19

-2 0

(R.T. 241; C.T. 142) (emphasis added.21

22

Petitioner's counsel objected unsuccessfully to the flight 

instruction on the ground that the evidence assertedly did not support 

the instruction (R.T. 170). 

should have objected on the ground that the instruction purportedly 

implied that the crime "had been committed," thus supposedly lowering 

the prosecution's burden of proof and undermining the presumption of

23

24

25 Petitioner claims that counsel also

26

27

28
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innocence (Petition, attachment, p. 19) . The Superior Court rejected 

this claim, observing that the claim Petitioner was making had been

1

2

"rejected years ago," citing People v. Paysinger, 174 Cal. App. 4th 

26, 30-32, 93 Cal. Rptr. 3d 901 (2009) (Petition, Exhibits, ECF Dkt.

3

4

No. 1, p. 78).5

6

The Superior Court's denial of Petitioner's claim was not 

unreasonable. In People v. Paysinger, the California Court of Appeal 

rejected the precise challenge to the instruction presented here, 

reasoning that the word "if" in the operative clause of the 

instruction modified the entire phrase, including the words "after the 

crime was committed." Id. at 30. The Paysinger Court also ruled that

7

8

9

10

11

12

it was "highly unlikely that a reasonable juror would have understood 

the instruction as dictating that 'the crime was committed.

The Paysinger Court also stated that its conclusion was bolstered by 

other instructions such as the instructions that: (1) the jury must 

decide the facts; (2) it was up to the jury alone to decide what had 

happened; (3) a defendant in a criminal case is presumed innocent,- 

(4) the prosecution must prove guilt beyond a reasonable doubt.

13

14 Id./ //

15

•16

17

18

19 Id.

20

In the present case, the trial court gave instructions on the 

presumption of innocence, the prosecution's burden of proof and the 

exclusive role of the jury to decide the facts (see R.T. 54-56, 226,

21

22

23

Therefore, at the time of trial in229-30; C.T. 119-20, 124, 127).24

July of 2014, counsel reasonably could have decided that any challenge 

to the flight instruction on the ground that the instruction "assumed" 

or "presumed" the commission of the crime would be doomed to failure.

25

26

27

See Herrera v. Phillips, 2013 WL 3789613, at *8 (C.D. Cal. July 16,28
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2013) (rejecting similar challenge to CALCRIM 372). 

faulted for failing to make a meritless argument.

Knowles, 515 F.3d 1006, 1017 (9th Cir. 2008); Rupe v. Wood, 93 F.3d 

1434, 1445 (9th Cir. 1996)

1 Counsel cannot be

2 See Gonzalez v.

3

cert, denied4 519 U.S. 1142 (1997); Shah

v. United States, 878 F.2d 1156, 1162 (9th Cir.), cert, denied, 4935

U.S. 869 (1989). For the same reasons, Petitioner has not shown6

Strickland prejudice.7

8

For the foregoing reasons, the Superior Court's rejection of this 

claim was not contrary to, or an objectively unreasonable application 

of, any clearly established Federal Law as determined by the Supreme 

Court of the United.States. See 28 U.S.C. § 2254(d); Harrington v. 

Richter, 562 U.S. at 100-03. Petitioner is not entitled to federal

9

10

11

12

13

habeas relief on this claim.14

15

Alleged Failure to Present LaTonya's Declaration at16 H.

Sentencing17

18

Petitioner contends that, after trial, he sent counsel a19

declaration "to be completed by LaTonya . . . for presentation at 

sentencing" (Petition, attachment, pp. 21, 22 n.3).

20

According to

Petitioner, counsel told Petitioner the declaration "had to be written

21

22

by LaTonya" (id.) .1S Petitioner asserts that counsel thereby 

prevented Petitioner from presenting "authentic evidence" in the form

23

24

of LaTonya's testimony concerning the tenants' "possible bias" (id.).25

26
IS In the Reply, Petitioner contends LaTonya could not 

write the declaration herself because her reading, writing and 
spelling allegedly were poor and her meth addiction supposedly 
had worsened (Reply, p. 12).

27

28
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Petitioner attaches to the Petition a purported unsigned 

declaration of LaTonya, written in what appears to be Petitioner's 

handwriting.

1

2

This purported declaration states that: (1) before 

Petitioner's arrest, Kendrick and Norman allegedly "had a very

3

4

negative attitude towards [Petitioner] as a result of his putting them 

up for eviction"; and (2) Joel Mendez allegedly was giving drugs to 

Kendrick and Norman in exchange for the use of their car (Petition,

Ex. D, ECF Dkt. No. 1-1, p. 15).

5

6

7
8

9

The Superior Court rejected this claim of ineffective assistance, 

stating that Petitioner's claim "ignore[d] that the sentencing hearing 

took place after the jury's verdict (Petition, Ex. A, ECF Dkt. No. 1, 

p. 77) .

10

11

12

13

14

Petitioner's claim fails for several reasons.15 First, as the

Superior Court observed, the trial was over.16 The verdict reflects 

that the jury credited the evidence that Petitioner had assaulted and17

injured LaTonya and rejected Petitioner's theory of self-defense, 

which had been based on LaTonya's testimony that she supposedly was 

the aggressor.

18

19

20 Counsel reasonably could have concluded that the 

purported declaration Petitioner drafted for LaTonya attempting post 

■ hoc to discredit the tenants' trial testimony would have no material

21

22

III23

III24

III25

III26

III27

III28
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effect at sentencing.161

2

Second, regardless of counsel's alleged failure to present the3

supposed declaration at sentencing, both LaTonya and Petitioner spoke 

at sentencing and could have presented the same information as that 

contained in LaTonya's alleged declaration.

4

5

At sentencing, LaTonya 

stated that she had lied about Petitioner so he would go to jail and 

stated that Petitioner "was kicking the weapon from me when I fell"

6

7

8

LaTonya said that she wished she was in jail because 

it was her fault due to her drug and drinking problems, that she had 

"started this whole thing" and that Petitioner did not "deserve this

(R.T. 397-98).9

10

11

However, LaTonya did not mention any purported 

bias of, or drug use by, Kendrick or Norman.

at all" (R.T. 398).12

13

III14

III15

16
16 Elsewhere in the Petition and in the Reply, Petitioner 

states, in seeming contradiction to his claim, that he did not 
desire to use LaTonya's declaration at sentencing, but rather on 
appeal (Petition, attachment, p. 8; Reply, p. 12). However, on 
direct appeal, the appellate court generally may not consider 
evidence outside of the appellate record. People v. Farmer, 47 
Cal. 3d 888, 254 Cal. Rptr. 508, 765 P.2d 940 (1989), cert. 
denied, 490 U.S. 1107 (1989), disapproved on other grounds.
People v. Waidla, 22 Cal. 4th 690, 94 Cal. Rptr. 2d 396, 996 P.2d 
46 (2000), cert, denied, 531 U.S. 1018 (2000); People v. Floyd, 1 
Cal.3d 694, 710, 83 Cal. Rptr. 608, 464 P.2d 64 (1970)
(affidavits not contained in appellate record), overruled on 
other grounds. People v. Wheeler, 22 Cal.3d 258, 148 Cal. Rptr. 
890, 583 P.2d 748 (1978); see also People v. Peevy, 17 Cal. 4th 
1184, 1207, 73 Cal. Rptr. 2d 865, 953 P.2d 1212 (1998), cert. 
denied, 525 U.S. 1025 (1998) ("an appellate court generally is 
not the forum in which to develop an additional factual record, 
particularly in criminal cases when a jury trial has not been 
waived") (citations omitted). Counsel reasonably could have 
decided that any attempt to submit LaTonya's purported 
declaration on appeal was doomed to failure.

17

18

19

20

21

22

23

24

25

26

27

28
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At sentencing, Petitioner said the "whole thing" [i.e., the1

assault] concerned his purported discovery that LaTonya allegedly was 

doing drugs (R.T. 399).

2

Petitioner mentioned assertedly having to 

evict tenants who were doing drugs (R.T. 399).

3

4 However, Petitioner 

did not mention Kendrick or Norman and did not allege that either 

Kendrick or Norman purportedly was biased against Petitioner (R.T.

5

6

399) .7

8

Third, there is no reasonable probability that presentation of 

the purported declaration would have changed the outcome of 

Petitioner's sentencing. After listening to LaTonya and to 

Petitioner, the sentencing court found no factors in mitigation (R.T. 

4 85) . The court stated that Petitioner had no one to blame but

9

10

11

12

13

himself for his criminal history and that Petitioner's supposed drug 

use did not excuse Petitioner's continuous commission of violent

14

15

offenses (R.T. 485).16 The court stated that "[n]ot once" had 

Petitioner taken responsibility for or expressed remorse for his

The court said that Petitioner had "just 

expressed remorse for being found in this predicament which, again, he 

blames on drugs and he blames on the victim" (R.T. 486). 

said Petitioner "violate[d] other people's rights," "victimize[d] 

other individuals," and presented "a danger to our community" (R.T.

The sentencing court doubtlessly would have viewed the 

purported declaration as yet another vain attempt by Petitioner to 

avoid taking responsibility for his criminal actions.

17

actions (R.T. 485-86).18

19

20 The court

21

22

486) .23

24

25

26

For the foregoing reasons, the Superior Court's rejection of this 

claim was not contrary to, or an objectively unreasonable application

27

28
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of,1 any clearly established Federal Law as determined by the Supreme 

Court of the United States.

Richter, 562 U.S. at 100-03. 

habeas relief on this claim.

2 See 28 U.S.C. § 2254 (d); Harrington v.
3 Petitioner is not entitled to federal
4

5

6 Alleged Cumulative ErrorI.

7

8 "When an attorney has made a series of errors that prevents the 

proper 'presentation of a defense, it is appropriate to consider the 

cumulative impact of the errors in assessing prejudice."

Duncan, 158 F.3d 449, 457 (9th Cir. 1998). 

reasons, Petitioner has not shown that counsel made 

preventing the proper presentation of a defense, 

claim of cumulative Strickland error necessarily fails.

Hayes v. Ayers, 632 F.3d 500, 524 (9th Cir. 2011) ("Because

9

10 Turner v.
11 However, for the foregoing
12 any errors
13 Accordingly, any
14 See generally
15 we
16 conclude that no error of constitutional magnitude occurred, 

cumulative prejudice is possible.") (citation omitted); Delgado v, 

Muniz, 2019 WL 1590909

no
17

18 at *11 (C.D. Cal. Mar. 12, 2019), adopted.
19 2019 WL 1585106 (C.D. Cal. Apr. 8, 2019) ("Because Petitioner has not 

established any ineffective assistance, he cannot show cumulative 

ineffectiveness.").

of his defense really shows is that not 

the defense."

20

21 "What [petitioner's] protest [s] over the cogency

every . . . case can be won by

Hendricks v. Calderon, 70 F.3d 1032, 1042 (9th Cir.

22

23

1995),24 cert, denied, 517 U.S. 1111 (1996).

Ill25

III26

III27

III28
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Petitioner Is Not Entitled to an Evidentiary Hearing.1 III.

2

Where a state court adjudicates a petitioner's claims on the 

"evidence introduced in federal court has no bearing on § 

2254(d)(1) review."

3

merits,4

5 See Cullen v, Pinholster, 563 U.S. 170, 185 

(201i) ; see also Gulbrandson v, Ryan. 738 F.3d 976, 993 n.6 (9th Cir.

981 (2014) (Pinholster's preclusion of a 

federal evidentiary hearing applies to section 2254(d)(2) claims as

6

2013), cert, denied, 573 U.S.7

8

well as section 2254(d) (1) claims) .9 Here, the state courts 

adjudicated almost all of Petitioner's claims on the merits.

Moreover, Petitioner has failed to demonstrate that an evidentiary 

hearing would reveal anything material to any of Petitioner's claims. 

Therefore, Petitioner is not entitled to an evidentiary hearing.

10

11

12

13

14

15 RECOMMENDATION

16

17 For the reasons discussed above, IT IS RECOMMENDED that the Court 

issue an order:18 (1) accepting and adopting this Report and 

Recommendation; and (2) denying and dismissing the Petition with19

prejudice.20

21

22 DATED: May 24, 2019.

23

24
/s/

25 CHARLES F. EICK 
UNITED STATES MAGISTRATE JUDGE

26

27

28
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1 NOTICE

2 Reports and Recommendations are not appealable to the Court of

Appeals, but may be subject to the right of any party to file 

objections as provided in the Local Rules Governing the Duties of 

Magistrate Judges and review by the District Judge whose initials 

appear in the docket number.

3

4

5

6 No notice of appeal pursuant to the 

Federal Rules of Appellate Procedure should be filed until entry of 

the judgment of the District Court.

7

8

If the District Judge enters judgment adverse to Petitioner, the 

District Judge will, at the same time 

appealability.

9

10 issue or deny a certificate of 

Within twenty (20) days of the filing of this Report 

and Recommendation, the parties may file written arguments regarding 

whether a certificate of appealability should issue.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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The petition for writ of habeas corpus is denied.
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1
2

r- i L E D
SUPERIOR COURT 

Cr» INTY OF SAN BERNARDINO
3
4

DEC 2 6 20175
6
7
8
9

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN BERNARDINO10
11

In the matter of12 Case No. WHCJS1700378
13

James Robert Stanford, Petitioner14 ORDER
15

for Writ of Habeas Corpus16
17
18
19 Petitioner James Robert Stanford filed a petition for writ of habeas corpus on 

November 8, 2017. In 2014, ajury convicted Petitioner of corporal injury on a dating 
partner (Pen. Code,1 § 273.5, subd. (a)), assault by means likely to produce great bodily 

harm (§ 245, subd. (a)(4)), and simple battery (§ 242).2 The jury also found Petitioner had 

two strike priors (§§ 667, subds. (b)-(i), 1170.12, subds. (a)-(d)) and one serious felony 

prior (§ 667, subd. (a)(1)). On appeal, the simple battery conviction was reversed as a 

lesser included offense, as was the enhancement under section 667, subdivision (a)(1), as 

the current convictions are not serious felonies. The Court of Appeal also modified the 

sentence to impose a section 654 stay on the sentence for the assault conviction.
The petition contends trial counsel was ineffective for 1) failing to investigate 

Petitioner’s tenants; 2) failing to impeach an officer who testified as to statements by the 

victim that were not included in his report; 3) failing to present evidence she told the jury 

during opening statements it would hear; 4) using a defense theory of self-defense;
5) failing to investigate whether Petitioner had a defense under the right to defend 

property; 6) failing to object to the wording “after the crime was committed” in the flight

Further section references are to the Penal Code.
2 The Court takes judicial notice of the unpublished opinion in E064552. (See Evid. Code, 8 452 
subd. (d).)

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

i
35
36

1
5



1 instruction; and 7) failing to assist with Petitioner’s post-trial efforts to have the victim 
sign a declaration Petitioner could use at sentencing.

This is Petitioner-s second habeas petition based on ineffective 

counsel. The first petition was denied on November 3. 2014

2

3
assistance of

4
case no. WHCJS1400408,

the Hon Katrina West, judge presiding. Such successive claims constitute an 

writ of habeas corpus. (See In re Reno (2012) 55 CaUth 428, 453 [“a petitioner’s failure, 
in a second or successive habeas corpus petition ... both to acknowledge the limitations 
of habeas corpus as an avenue of collateral attack and to make a plausible effort to 

explain why the claims raised are properly before the court, can be considered 

of the writ process.”]; In re Clark (19?3) 5 CaUth 750, 767-769; In re Miller (1941) 17 

Cal.2d 734, 735.) Petitioner has not alleged facts establishing an exception to the rule 

requiring all claims to be raised in one timely filed petition. {In re Reno (2012) 55 
Cal-4th 428, 454; In re Clark {1993) 5 CaUth 750, 767-768; In re Horowitz (1949) 33 

Cal-2d 534, 546-547.) Raising variations of a previously rejected habeas claim justifies 

summary denial without reaching the merits. (See, Reno, 55 CaUth at 455-456.)
While documents are attached to the petition, no documentation is provided that 

shows what would have been learned from any of the suggested further investigation 

contemplated by the petition. Petitions for a writ of habeas corpus are evaluated “by 

asking whether, assuming the petition’s factual allegations are true, the petitioner would 

be entitled to relief. [Citations.] If no prima facie case for relief is stated, the court will 
summarily deny the petition.” {People v Duvall (1995) 9 CaUth 464, 474-475.) To 

a prima facie case for relief “the petition ‘should both (i) state fully and with particularity 

the facts on which relief is sought [citations], as well as (ii) include copies of reasonably 

available documentary evidence supporting the claim, including pertinent portions of trial 
transcripts and affidavits or declarations.’ [Citations.]” {In re Martinez (2009) 46 CaUth 

945, 955-956.) This is because in the absence of specificity—and supporting 

documentation claims for relief are conclusory and conclusory allegations do 

warrant relief. (See In re Reno (2012) 55 CaUth 428, 493.)
Under both the Sixth Amendment to the United States Constitution and Article I, 

Section 15 of the California Constitution, a criminal defendant has the right to the

(E.g., Strickland v. Washington (1984) 466 U.S. 668, 686; 
People v. Ledesma (1987) 43 Cal.3d 171, 215-218; In re Cordero (1988) 46 Cal 3d 161 
179-180.

5
abuse of the

6
7

8

9
an abuse

10
11
12
13
14

15
16
17

• 18
19
20
21

state
22

23

24

25
26
27

not
28
29
30
31 effective assistance of counsel.
32

33 This right entitles a criminal defendant to the reasonably competent assistance 
of an attorney acting as his diligent conscientious advocate. {Ledesma, 43 Cal.3d at 215; 
Cordero, 46 Cal.3d at 180; see, Strickland, 466 U.S. at 686.)

34

35
36

2
(o



To prevail on a claim of ineffective assistance of counsel, Petitioner “must show
2 that counsel s representation fell below an objective standard of reasonableness”
3 measured against “prevailing professional norms,” and that prejudice resulted.
4 {Strickland v. Washington (1984) 466 U.S. 668, 687-688, 694; see, People
5 (2001) 25 Cal.4th 543, 569; In re Cordero (2007) 46 Cal.3d 161, 180.) Prejudice
6 generally requires an affirmative showing that, absent counsel's alleged errors, there is a
7 reasonable probability of a more favorable outcome. (Cordero, 46 Cal.3d at 180; 

Ledesma, 43 Cal.3d at 218; see, Anderson, 25 Cal.4th at 569.) A “reasonable probability”
9 is not a showing that “counsel's conduct more likely than not altered the outcome 

10 case, but simply “a probability sufficient to undermine confidence in the outcome.” 

{Strickland, 466 U.S. at 693-694; Anderson, 25 Cal.4th at 569; Cordero, 46 Cal.3d at
12 180.) ‘An error by counsel, even if professionally unreasonable, does not warrant setting
13 aside the judgment of a criminal proceeding if the error had no effect on the judgment.”
14 Strickland, 466 U.S. at 691.

In assessing prejudice under Strickland, the question is not whether a court can be 

16 certain counsel's performance had no effect on the outcome or whether it is possible a
reasonable doubt might have been established if counsel acted differently. {Harrington v.

18 Richter (2011) 562 U.S. 86, 111.) Instead, Strickland asks whether it is “reasonably
19 likely” the result would have been different. (562 U.S. at 111.) “The likelihood of a
20 different result must be substantial, not just conceivable.” (562 U.S. at 112, citing, 

Strickland, 466 U.S. at 693.)
The facts underlying Petitioner’s conviction cannot be ignored. The Court of

23 Appeal described the vicious beating Petitioner inflicted on the victim: “On the night of
24 January 14, 2014, defendant argued with his girlfriend, and got physical. Defendant
25 kicked his girlfriend in the ribs, knocking her down. Once she was on the ground,
26 defendant kicked her repeatedly in the ribs and upper torso, ‘like a soccer ball, 

girlfriend curled up in the fetal position and screamed, ‘M]y ribs, he's going to kill
28 Defendant walked away from his girlfriend, who then got up and followed him. The
29 girlfriend asked defendant to stop and help her. Defendant responded by punching her in
30 the face or shoulder with a closed fist. The girlfriend fell to the ground and lay still for 

30 to 40 seconds. Defendant kicked his girlfriend repeatedly in the ribs until the police
32 arrived.” (See, Case no. E064552, available at 2017 WL 1684346.)

Much of Petitioner s complaints about counsel’s performance are attacking the
34 sufficiency of the evidence. However, a claim that the evidence at trial was insufficient
35 may not be raised by petition for writ of habeas corpus. {In re Reno (2012) 55 Cal.4th
36 428, 452 (“Claims alleging the evidence was insufficient to convict

v. Anderson

8

in the

11

15

17

21
22

The
27 me.

31

33

. are not

3
7



1 cognizable on habeas corpus/5); Ex parte Lindley (1947) 29 Cal.2d 709, 723 (“Upon 

habeas corpus,... the sufficiency of the evidence to warrant the conviction of the 

petitioner is not a proper issue for consideration.55).) In substance, Petitioner is seeking a 

re-do of his trial by way of this habeas petition. Habeas may not be used for this purpose. 
The weighing of evidence and determinations regarding the credibility of witnesses 

for the trial court. (See People v. Farris (1977) 66 Cal. App.3d 376, 383).
More specific to counsel’s performance, Petitioner has also failed to show that 

counsel s performance was deficient. Petitioner has also failed to show that but for 
counsel’s allegedly deficient performance, there is a reasonable probability that a more 

favorable outcome would have resulted. It is not enough to speculate about possible 

prejudice to be accorded relief. Petitioner has failed to show that the prejudicial effect of 

counsel’s alleged errors was a “demonstrable reality.” {In re Cox (2003) 30 Cal.4th 974,
1016; In re Clark (1993) 5 Cal.4th 750, 766; Strickland v. Washington (1984) 466 U S 
668,697.)

2

3

4

5 are
6
7

8

9
10
11
12
13
14
15 Petitioner’s claims of ineffective assistance of counsel for failing to investigate 

had to be supported by declarations or other proffered testimony establishing both the 

substance of any omitted evidence, or viability of an alternative defense theory, and its 

likelihood for exonerating Petitioner. (See People v. Bolin (1998) 18 Cal.4th 297, 334 ) 
Alleged deficiencies of counsel cannot be evaluated solely on unsubstantiated 

speculation. {Ibid.) The petition does not include any such supporting documentation. 
Thus, the allegations based on a failure to investigate are conclusory.

Petitioner’s challenges to the chosen defense theory, failure to impeach, and 

failure to assist in obtaining a declaration from the victim, are all claims about actions 

within the scope of trial counsel’s discretion. (See People v. Welch (1999) 20 Cal.4th 701, 
728-729 [defense strategy conceding murders but arguing against premeditation within 

trial counsel’s role as captain of the ship and not ineffective].) Impeachment was not 
about a direct inconsistency but about the absence of information; thus questioning the 

officer about this issue could have just added emphasis and detail without tainting the 

officer s credibility. Similarly, seeking to obtain a declaration from the victim for use at 
sentencing ignores that the sentencing hearing took place after the jury’s verdict.

The petition also fails to state a claim based on defense counsel’s

16
17
18
19
20
21
22

23
24

25
26
27

28

29
30
31 opening

statement. As Petitioner failed to provide a copy of the jury instructions or a transcript 
from the opening statement, this allegation may be denied as conclusory and 

unsupported. Vague or conclusory allegations do not warrant relief. {In re Martinez 

(2009) 46 Cal. 4th 945, 955-956 [“[T]he petition should ... state fully and with 

particularity the facts on which relief is sought [citations], as well as ... include copies of

32

33

34

35
36

4
4



1 reasonably available documentary evidence supporting the claim.” (Emphasis added.)];
2 People v. Duvall (1995) 9 Cal.4th 464, 474; People v Karis (1998) 46 Cal.3d 612 ', 656; In
3 re Swam (1949) 34 Cal.2d 300, 303-304.) Presumably, the jury was instructed that what
4 the attorneys say is not evidence, and that the jury was to decide the case based only 

the evidence presented in the courtroom. (See, e.g., CALCRIM 104, 222.) The jury is
6 presumed to have followed the instructions given by the trial court. (.People v. Prince
1 (2007) 40 Cal.4th 1179, 1295 [“As a general matter, we may presume that the jury

followed the instructions it was given.”].)

on
5

8
9 Further, reviewing courts defer to counsel's reasonable tactical decisions in

10 examining a claim of ineffective assistance of counsel, and there is a strong presumption
11 that counsel's conduct falls within the wide range of reasonable professional assistance.
12 Tactical errors are generally not deemed reversible, and counsel's decision making
13 be evaluated in the context of the available facts. {People v. Weaver (2001) 26 Cal.4th
14 876, 925-926.) Counsel’s informing the jury of presumably unfavorable evidence in
15 opening statement as a way to develop and maintain counsel’s credibility with the jury is
16 a sound strategy that is tactical in nature. The petition fails to set forth any factual 

hypothesis by which this Court could come to a contrary conclusion.

Lastly, Petitioner’s contention about the flight instruction, CALCRIM No. 372, is
19 that trial counsel should have objected to the phrase “If the defendant fled immediately
20 after the crime was committed” because it implied a crime occurred, reduced the
21 prosecutor’s burden, undermined the presumption of innocence, and violated the right to
22 a fair trial. Petitioner s contention is premised on the instruction presuming a crime
23 occurred. But this interpretation of the instruction
24 Paysinger (2009) 174 Cal.App.4th 26, 30-32.)

must

17
18

rejected years ago. (See Peoplewas v.

25
26 The petition is DENIED.
27
28 Dated: December 26, 2017
29 Hon. Gregory S. Tavill 

/ Judge of the Superior Court30
31
32
33
34
35
36
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DECLARATION OF 1 

JAMES R> STANFORD, PETITIONER 

RES &ROOKE SATTERFIELD, PUBLIC DEFENDER IN CASE#FVIlHOOIZH/

X, JAMES R. STANFORD, THE PETITIONER M THE ABOVE ENTITLED CAUSE, 

HEREBY STATE THAT ABOUT MARCH OF 20JH AT THE VICTORVILLE CAUF, uAll, MY 

PUBLIC DEFENDER BROOKE SATTERFIELD INTERVIEWED ME REGARDING CASE^FVJIHOOm, 

AT WHICH TIME t TOLD HER THAT NOT ONLY WAS MY TENANTs(SHANNON KtJASON n) 

CLAIM THAT 1 ASSAULTED LATONYA ALL DAY LONG (EKHlSlT B , p- / ) UNTRUE, ,

weren’t even Home .most or the day.

3
tf

J

b

7 IDE0 4

N'
8 I THEN TOLD HER I WASN'T DRINKING 

t DON T DO DRUGS F THAT THE SITUATION WASNT OYER "/NF/QElIty',' /T WAS OYER

me Finding out latonya used crustal meth t telling her she had to leave f

1

10

11 THAT 1 HAD SOMEONE ELSE F,SO SHE WENT CRAZY SY ATTAC/C/MG ALE WITH

IZ A PIECE OF FENCE LOIRE t RUNNING AWAY ON MY PROPERTY IN A RIOTOUS

13 MANNER. X TOLD SRDOKE I DiO MOT PUNCH OR FIGHT LATONYA, SuT WENT

IH after her To STOP her FROM CAUSING A DISTURBANCE. ON .MY PROPERTY 

15 BY TRYING TO PUT MY HAND OYER, HER mouth t accidentally KICKED her 

tb WHILE TRYING TO KICK THE FENCE WIRE AWRY.

BROOKE THEN ASKED YF X KNEW OF ANY REASON MY TENANTS MIGHT HAVE

1 2 TO UE ON .ME. X ANSWERED "' YES" t TOLD HER THEY WERE IN DESPERATE NEED

/9 OF A PLACE TO STAY f VERY CRATEFUL F RESPECTFUL TOWARD .ME UNTIL X
. , , . N2.

2D NEARLY: EVICTED THEM. I WENT ON PROVIDING DETAILS, INCLUDING THE FACT

2 i THAT LATONYA EVEN lOlTMESSEQ THE CHANGE JN THEIR ATTlTUOE TOWARD ME.

Zl 1 ADDED THAT I ATONY A WAS ALSO com ME DURING 2 OTHER EVICTIONS I HAD

17

N 1 THIS WAS DUE IN PART TO A MANDATORY 2- HOUR PROGRAM X ATTENDED AT THE PAROLE. 
OFF ICE A HALT HOUR DRIVE AW A/ /N V/cTORVlLLE CA.

N2 THOSE DETAILS ARE LARGELY CONTAINED IN A PRIOR DECLARATION L SENT TO BROOKE(exHI6ITD, 
PAGE G ) l DON’T KNOW WHAT THE SITUATION WAS AT MY TENANTS' PRIOR RESIDENCE, 
ONLY THAT THEY "HAD" TO LEAVE, F MAY'VE BEEN ON THE STREET (p IT WEREN'T TOR /n£. 
THEIR- DESPERATION WAS TOR AN AFFORDABLE PLACE THAT WOULD AGCOMOOATE THEIR. 
Z BiG DOGS. THE TYPE OF DISTURBANCES THEY WERE CAUS'iNG AT MY PLACE WAS ALL 
NIGHT ARGUING i TRAFFIC. EVEN AFTER GIVING THEM. A CHANCE TO STAY, IT WAS LIKE 
THEY SOUGHT OPPORTUNITIES TO SPiTE MlE ABOUT PROBLEMS ALREADY DiSCUSSED F 
RESOLVED iH THE /7ENTAL AGREEMENT, F THOUGH NOT LOUD ENOUGH TO DISTURB OTHERS 
V FORCE ME TO EVICT, “THEY" CONTINUOUSLY BICKERED F ARGUED loiTH ONE ANOTHER ON A 
"DAILYBASIS.

y

Ci
1 of 2P



RECENTLY CONDUCTED, i THAT I LOAD RJLQUI REO, MOT ONLY AS A LAND LORD,

2 BUT AS A PAROLEE TO REVEAL TO TENANTS "t"LATOKT/A MY CRIMINAL HISTORY 
( . \Nt*

3 ( EXHIBIT Cj p, 3 ) t TO cOAAM THEM ASOLT SUCH THINGS AS 

Ll ILLEGAL CONDUCT, £TCf

WHEN ASHED ip/ljOHY X LEFT THE SCENE, I FOLD bRCOKE THAT l FEARED THE

6 POSSIBIUTY OF BEING VIOLATED FOR COMING IN CONTACT tO/TH LAID ENFORCEMENT

7 (EXMie>ir C,p. s) ESPECIALLY KNOLOING THAT L ATONY A HAD BEEN DRINKING, DOING 

S , DRUGS, Y LO.A5 ANGRY ENOUGH TO LIE ON ME, BUT THAT l LOAS ARRESTED 

9 UPON nRETURNiNG " TO MY PROPERTY.

SINCE THAT INTERVIELO L SALO SRjOOKE A FELD OTHER TIMES PRIOR TO TRJAL 

II 4 ON PRACTICALLY EVERY OCCASION, EVE EXPRESSED THAT 1 FELT UKE THE VICTIM 

>Z AS I u)AS DEFENDING MY PROPERTY, BUT SHED NEVER CONSULT WITH ME ABOUT THIS1* 

AFTER TRIAL, l SENT BROOKE MY DECLARATION (iDEM, N-Z ) 4- THEN ONE TO BE 

J-l COMPLETED b y latonya (exhibit D, p. 7)

15 ' SENTENCING, AT LOHlCH TIME BROOKE TOLD /ME THAT LATONYA'5 DECLARATION 

Ho HAD TO BE IN RATTEN BY LATONYA.

/

LOEAPONS, DRUGS,

5

10

15
A/6

FOR PRESENTATION TO THE COURT AT

Nl DETAILING JOEL RXEMDEZ S EVICTION FOP- DRUG USE. SEE! p. H LINES N'28

N1! ONLY THE RELEVANT PAGES OF PET ITiON ER. S PAROLE. CONDITIONS HAVE BEEN EXHIBITED

N$LACKING KnClOLEDGE op PROPERTY RIGHTS /DEFENSES, I LOAS RELIANT ON BRCOKES DECISION AS TO THE 
MATTER.. HAP SHE ConSULTEP UJtTH ME, SHE'p'vE FOUND THAT I FEAPED NOT ONLY FOR THE DISRESPECT TO 
/Vty TENANTS 4 NEIGHBORS f.E. THE SAN\E TENANTS r NEIGHBORS (NHO STRONGLY ADVISED ME TO EVICT . 
SHANNON r JASON FOR THE DISTURBANCES " THEY" HAD CAUSED (EXHIBIT O, p. 6. UHES 12 -I2/), BUT FOR THE 
SAFETY OF MY PROPERTY NS UJELL. f.E. I BELIEVED THAT; f ) CRYSTAL METH,+AISC AtCCHCL USERS, ESPECIALLY 
UHEN ANGRY, INERE PAiRTlCOLARLY PROVE TO DESTRUCTION (EXHIBIT 0, pf. 3 ~5 } V THAT LATONYA, LVHO HAD 
EXHIBITED PRIOR ACTS OF SUCH NATURE, IN AS LtKELY TO TAKE OUT HER ZINGER ON MY PROPERTY; AND 
2) A HU DISTURBANCE CALL COULD RESULT IN A PAROLE VIOLATION FOR MY BEING AROUND ALCOHOL, 
DRUGS, USERS (EXHiSiT C, ppJ+2) OR EVEN LAD ENFORCEMENT (!DEM, O.Tp, 5 ) t MY INCARCERATION 
uOCULO PUT MY PROPERTY AT RISK OF FORECLOSURE OR SOME OTHER ADVERSITY.

/V6 I HAD DIFFICULT iES LO/TH GETTING LATONYA'S DECLARATION "LEGIT iMATELY1' DONE, SOI

Figured "lohat better lory than thru a\y public defended.;

F DB.CLA.FE UNDER PENALTY OF PEP JURY THAT THE FORECOiNG is TRUE. + U/A5

EXECUTED AV ME A. nu THIS 3*°DAY OF NOVEMBER om5 AT N.K.5.P. /Nv •
OELANO CA.

z



DECLARATION OF J/lA-lES R. STANFORD 

RE: CASE &rvi/RO0/S9
■ l

2 l, NAMES MASQAT STAMFORD 

AT H7SH LUMA Ret, iM PE ELAM; CA.

RAi/B 3£BM THE PROPERTY UuJ/j£r<. 

A}MCA MAV /E , 20/2..

/

4 because thsy inbrb /aj despbra i e ,h£&b of a place to stay,
X ALLOWED SHAMA/OR JK&ND/LICK f -JASOAl No API AM 

MR 2~ SeDKcooA MOB iLB Mc/YlB. RENTAL

5 TO ALOVS /Mrs

6 ' OJP/LB JD MAS A MAY FOR. 
3 days DupjNC the tT/AMKS<® /W/VC=> Noli DAY cF 201,3. ACTHcc&R 

X uOASN T THE/LB,

7

X JM FORMED 7'HE/vt op AW PAROLE COMON'tOMS 

T PLY EXPECTATIONS OF THECA AS TENANTS,

8

9 THEY TALKED TO me.

AS THOUGH B loere the best landlord /m the oooflld’

. THElP C/LATirUDE UJAS MO LESS APPARENT UPON My RETURN

10

11

Home to pieet theja, Bur SOON AFTER, OTHER TENANTS f ME/- 

CHSC/tS CA/viE TO STRdMCLY ADVISE AC A/M ST ALLOl0/N<G THEM TO

12

13

14 STAY, DUE TO DISTURBANCES THEY'D CAUSED IMH/LE £ uJAS A DAY, 

AS A RESULT, £ SUGGESTED TO SHANNON f WAS ON THAT THEY F/HD 

ANOTHER PLACE, T CAVE THEM T/yaE TO BO SO, X/t^iPLED/ATELYj

their lohole attitude HAD chanced- told a/ID s/IE, even THOUGH

1 DECIDED) TO &1VE THEM A CHANCE BY LETT/NC THEM STAY 

ON A TRJAL a AS is, THEIR ATTITUDE CHANCE TCioARD PIE HAS 

SEEN APPARENT EVER SINCE ■

15

16

17

18

19

20

21

X DECLARE UNDER. THE PENALTY OF PERJURY THAT THE ABOVE
IS TRUE f DAS EXECUTED BY Pi£ d

1/
OF JULY, 2015 /N 3AH ££RNY\ROiNO CALIFORNIA.

22

3^uyku/, ON THIS 15 mDA /23 O.

24

25

26

27

28

i



CGLL&TS OJlTH TAANtS&UPTS ATTAQtBP T JU ComPUAMCB .45 TO A-U- OT6t&0^ 

AjBSP&cts, PbtlticH&i Also ausozoa tab /Huf&L stats esuacs .AF sa-af c^/nBuAncB,

(ohiAJ.G A A^oBjB DBlA(LBO B-APlAHATloU AS To His /NAQV&a&tiT Failcl<l& to prTAC^ 

rfiAf4S.CfiJ.pT5 Cp*£E$:S2~ZSj r$l'8el) AH.O AS T6 J4lS P&TLTlOM Jj&tJC, PPOtCXaMLLy

PAOBBfL.. jem..ius POAvetZ. Fob /ZBtiBf. pbtitLom&l also 'pAQacstcc an opfio/r-
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SUPPLEMENT □ CASE NO.
SHERIFF'S DEPARTMENT 

COUNTY OF SAN BERNARDINO 
CALIFORNIA 

CA 03600

0714001RB
REPORT AREA

WIQfiCODE SECTION
PC243fD)_________________

VICTIM'S NAME - LAST NAME

CRIME CLASSIFICATION
BATTERY W/SERIOUS RnnilY FELONY

FIRST NAME MIDDLE NAME (FIRM NAME IF BUSINESS) TYPEP
VICTIM #1

ADDRESS RESIDENCE PHONE

PHOTOGRAPHS:

I photographed VICTIM #1 using my department issued digital camera. The photographs were downloaded to the Diqital Imaae 
Management System (DIMS) at the Phelan Station. y y

WITNESS INTERVIEW: MENDEZ, JOEL

I contacted MENDEZ at his residence. The following is a summary of what he toid

... .

me.

MENDEZ said he, STANFORD, and VICTIM #1 were all sitting in STANFORD'S car. STANFORD was intoxicated and began 
accusing VICTIM #1 and MENDEZ of having an affair. VICTIM #1 exited the vehicle and STANFORD followed. STANFORD 
began punching VICTIM #1 and VICTIM #1 tried to run away, but she was stopped by STANFORD. VICTIM #1 yelled for helo 
and was screaming. VICTIM #1 was knocked to the ground and MENDEZ believed she was unconscious as she did not move
on bot^ sides Sh^bV0 Seconds‘Whlle VICTIM #1 aPPeared to be unconscious STANFORD began kicking heron her ribs

MENDEZ attempted to stop STANFORD from continuing his assault. STANFORD pushed MENDEZ away and MENDEZ 
r®tumed aPPraximately 20 seconds later to attempt to calm STANFORD down. STANFORD continued 

to kick VICTIM #1 as she lie on the ground in a fetal position. Other neighbors came to try to stop STANFORD and STANFORD 
walked away from VICTIM #1 and went inside his trailer. MENDEZ had nothing further to add.

WITNESS INTERVIEW: KENDRICK, SHANNON

I contacted KENDRICK at her residence. The following is a summary of what she told

KENDRICK told me she was at her residence when she heard screaming and yelling outside. She walked outside and 
observed her landlord, STANFORD, punch VICTIM #1 in the face. VICTIM #1 fell to the ground and STANFORD began kickinq 
her while she was on the ground. KENDRICK told me she did not see VICTIM #1 move for approximately 30 to 40 seconds and 

vf:\unconsci°as- She observed MENDEZ try to stop STANFORD and STANFORD pushed him away.
RTANFnRn Ta W6fJ°hand !Sked h'm t0 st°P’ She pUt her hands on his arms to trY to lead him away. 
STANFORD faced her and held his fists up as if he was going to punch her. KENDRICK turned around and walked
then called 911. KENDRICK had nothing further to add.

WITNESS INTERVIEW: NORMAN, JASON

me.

away. She

I contacted NORMAN at his residence. The following is a summary of what he told me.

REPORTING OFFICER DATE

01/15/2014
REVIEWED BY 

Robert Vaccarl

TYPED BY

Crystal Warrnn 
REMARKS

ROUTED BY DATE

01/15/2014
ALAN PFNNfNGTnN

FURTHER ACTION:
COPIES TO: 

Cl Other Q Detective 0 Dist. Atty. 

0 Patrol

□ YES □ NO

□ SD/PD □ Cll
15-15184-401 Rev, 1/83
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SUPPLEMENT □ CASE NO.

SHERIFF’S DEPARTMENT 
COUNTY OF SAN BERNARDINO 

CALIFORNIA 
CA 03600

a7i4onifia
REPORT AREA

VV1QBCODE SECTION CRIME
BATTERY W/SFRIOtJS RCinil Y

MIDDLE NAME

CLASSIFICATION< PC243fm FELONY
VICTIM'S NAME - LAST NAME FIRST NAME (FIRM NAME IF BUSINESS) TYPEP

VICTIM #1
ADDRESS RESIDENCE PHONE

NORMAN told me he heard screaming and yelling outside. He looked out the door and saw STANFORD punch VICTIM #1 in 
the face approximately three times. VICTIM #1 fell to the ground and when she fell to the ground she did not move for over a 
minute. STANFORD continued to kick her while she was on the ground. NORMAN said at some point VICTIM #1 stirred and 
curled up into the fetal position because she was unable to defend herself any longer. STANFORD continued to kick VICTIM #1
™rr36r b°dy and ,e9S- NORMAN said STANFORD kicked VICTIM #1 at least one time in the head. NORMAN and 
KENDRICK went outside and attempted to calm STANFORD down to get him to le 
stopped and walked away into his house. NORMAN had nothing further to add.

SUSPECT CONTACT: STANFORD, JAMES

Deputies attempted to contact STANFORD at his residence. STANFORD had fled out the back door as deputies arrived and 
fled northwest through the desert while jumping several fences. Deputies tracked STANFORD for approximately 1 to 1-1/2 
miles. STANFORD was on parole and was currently wearing a GPS monitoring ankle bracelet. We were able to contact his 
parole agent who was able to give us directions to where he was. STANFORD continued to move in erratic directions even 
going back through the scene going south until we were able to corner him behind a few residences trapped between’those 
and the aqueduct. Sheriffs Aviation arrived on scene and helped direct us to his location. Once located STANFORD 
handcuffed without incident.

VICTIM #1 alone. STANFORD finallyave

was

ARREST/TRANSPORTATION:

l adViS^.ST^T0RD hS W3S UDder arr8St f°r Violation of PC 243(d)' PC 273.5(a), and PC 236. STANFORD was transported 
to the Victor Valley Jail where he was later booked after receiving medical clearance from St. Mary’s Hospital.

MIRANDA WARNING:

I advised STANFORD of his Miranda Rights using my department issued Miranda Warning Card. To question number one he 
stated ,_“Yes." To question number two hestated, "Yes.”

SUSPECT INTERVIEW: STANFORD, JAMFB

I asked STANFORD what had occurred. STANFORD toldSTANFORD said he did not do anything. I asked STANFORD abouUhe^jS the witneJs and

victim statements. STANFORD refused to talk to me after that. SANFORD had nothing further to add.

me

REPORTING OFFICER DATE REVIEWED BY 
Robert Vaccari

TYPED BY ROUTED BY DATE

01/15/2014ALAN PFNNINGTON 01/15/2014 Crystal Warren
FURTHER ACTION: REMARKSCOPIES TO: 

D Other □ Detective D Dist. Atty. 

d Patrol

□ YES □ NO

□ SD/PD □ C)l
15-15184-401 Rev, 1/83
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People vs. James Stanford

1 Dispatch: 911, what’s your emergency?

Kendrick: Hello?

Dispatch: Hello? 911

Kendrick: Hi, my landlord is beating the shit out of his girlfriend. I just moved here, it’s

4734 Lunar Road, 4734 Lunar Road 

Dispatch: Okay now what’s going on there?

Kendrick: He keeps beating the shit out of his girlfriend

Dispatch: Who is he?

He’s my landlord, urn, all I know is she’s on the ground screaming and 

(Unintelligible) Please come.

Dispatch: Okay and the address you gave me is?

Kendrick: 4734 Luna-Lunar Road

Dispatch: No I know, but that’s the address where they’re at?

Yes our apartment is 4734D, we’re at our apartment right now please hurry 

Dispatch: Okay what is his name?

Kendrick: (Unintelligible)

Dispatch: Hello? Okay ma’am I can barely understand you.

Kendrick: His name is James

Dispatch: James what?

Kendrick: Um, I don’t know (Unintelligible)

Dispatch: Okay what were they fighting over?

Kendrick: i-i have no idea, piease hurry

Dispatch: Okay ma’am listen to me, listen to me, I need information from you. Okay I

have a deputy is going to be in route- 

Kendrick: I’m so sorry

-Me talking to you is not going to stop him, but I need you to answer my 

questions

Kendrick: Okay I’ll do the best I can.

2\

3

4

5

6

7

8

9 Kendrick:

10

11

12

13
14 Kendrick:

15

16
f 17

18

19

20

21

22

23

24

25

26 Dispatch:

27

28

1
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People vs. James Stanford

1 Kendrick: I can go (Unintelligible) from the side, but I’m afraid to go outside because I

don’t want him to see me talking (Unintelligible) I know he’s on parole, he 

still has like a month, now she seems to be walking 

Dispatch: You said what? He’s on-

Kendrick: Yeah he’s on parole, he’s got like three months to go (Unintelligible) that’s

why I keep trying to tell him, “It’s not worth it, it’s not worth it.” Trying to 

distract him, she seems to be walking urn now there’s a-oh shit, oh shit, oh 

my god

Dispatch: What happened? Okay so why are you freaking out? What happened?

Kendrick: (Unintelligible)

Dispatch: Because what?

Kendrick: Urn urn I don’t want to lose my place to live.

Dispatch: Okay I can barely understand you, but I don’t know why you’re getting upset

because- -

Kendrick: Because he’s my landlord

Dispatch: He’s not out there?

Kendrick: No he’s my landlord

Dispatch: Okay.

Kendrick: And I don’t want to lose my place to live because all-

Dispatch: You can’t lose your place to live because you’re reporting an emergency.

Kendrick: He’s attacking her, hurry hurry.

Dispatch: Ma’am, ma’am calm down.

Kendrick: I’m trying, I know, what’s going on, oh god, oh my god

Dispatch: Okay you said he just hit her?

Kendrick: Yeah he just hit her again, urn I think urn look, Tm not (Unintelligible)

Dispatch: Where did he hit her?

Kendrick: I couldn’t see from the far (Unintelligible) he keeps going back

(Unintelligible) Oh dear god (Unintelligible) the yard again-the yard again. I

i 2
3
4
5
6
7
8
9

10
11
12
13
14
15
16

( 17
18
19
20
21
22
23

rr24
25
26
27
28
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People vs. James Stanford

1 Dispatch:

Kendrick:

Has anyone been drinking or doing drugs?

I have no idea, um, I just came back-l just came home 

Okay what is your name?

I’m Shannon 

Shannon what?

Kendrick

Okay and so what did you walk in to see?

They’ve been arguing all day-they’ve been arguing all day.

Okay.

Um my boyfriend just came home and said he they were really fighting, he 

went out there to make sure everything was okay. When I went out there 

she was screaming, “Somebody help me” she was on the ground and he 

was trying to kick her, there was another Mexican guy there, I don’t know 

who that is. I think that’s the guy who lives in his house, but I don’t know. 

Okay, so he wha-he was beating her with his hands? She was on the 

ground?

She was on the ground screaming um (Unintelligible) kick her, and I kept 

telling him “James come on calm.the fuck-“

You saw him kick her?

Yes.

What is he wearing?

Okay uh, I can’t-a grey tank top, it’s dark, some dark jeans and uh uh a

dark colored jacket

Okay and where are you now?

I’m in my house. And I just-l just rented from him, and I live right next door 

so he owns this house too. I’m in D 

Do you still see them?

2

3 Dispatch:

Kendrick:4

5 Dispatch:

Kendrick:6

7 Dispatch:

Kendrick:8

9 Dispatch:

Kendrick:10
11
12

13
14

15 Dispatch:

16
I 17 Kendrick:

18
19 Dispatch:

Kendrick:20

21 Dispatch:

Kendrick:22

23
[...

24 Dispatch:

Kendrick:25

26

27 Dispatch:

28
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People vs. James Stanford

1 Kendrick: Um (Unitelligible) he’s standing like in the driveway by a car, I don’t know

where she is

What kind of car is it?

My boyfriend thinks she’s by the house um it’s a white 

White? Ma’am I can barely understand you

I’m sorry, it’s a white four door uh Sudan (Unintelligible) um there’s a black 

guy. Oh god.

Is white, black, Hispanic, or Asian?

No he’s-he’s black.

He’s black?

Light skinned black yes.

Okay what is she wearing?

Um l-what is she wearing? What is she wearing?

What is her name?

Uh Tania that’s all I know.

Tania?

Tania.

And you don’t know her last name?

No it’s just like on a first name basis um I think she in like um like a dress, 

like a body dress kind of thing, i don’t really know 

Okay let me know if you can anyone leave 

(Unintelligible)

Okay, okay let me know if you see anyone leave, does she need 

paramedics?

I-II don’t know (Unintelligible) they were trying to drag her up (Unintelligible) 

Okay, is there any way you can get in a spot where you can see what’s 

going on?

2

3 Dispatch:

Kendrick:4

5 Dispatch:

Kendrick:6

7

8 Dispatch

Kendrick9

10 Dispatch

Kendrick11

12 Dispatch

Kendrick13

14 Dispatch

Kendrick15

16 Dispatch

Kendrick
(

17

18 Dispatch

Kendrick19
20

21 Dispatch:

Kendrick:22

23 Dispatch:

24

25 Kendrick:

26 Dispatch:

27

28
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People vs. James Stanford

1 think the Mexican guy is trying to break it up, Oh my god they’re like-they’re 

real close, I don’t know oh my god oh my god

Dispatch: Ma’am I already have a call on it, I’m just having you pay attention so I can

update the deputies

Kendrick: I’m trying (Unitelligible) I can’t hear them though, my boyfriend’s outside

he’s trying to run back in (Unitelligble) He’s walking back up to him urn just 

trying to tell him “You don’t want to go back to prison.” My boyfriend said he 

thinks he doesn’t care, I don’t know if he’s high or l-oh my god, oh shit oh 

my god

Dispatch: What’s going on now?

Kendrick: She’s waving her hands, I’m having a hard time (Unintelligible) he just hit

her, she’s on the ground, please hurry she’s going to die out here. Oh my 

god oh my god he’s kicking her on the ground, he’s kicking her on the 

ground

Dispatch: He’s kicking her?

Kendrick: Yeah he’s kicking her while she’s down. (Unintelligible) Now he’s going urn,

he’s going to the house (Unintelligible) She’s laying in the driveway.

Dispatch: The deputy is on scene, the deputy is on scene, do you see him?

Kendrick: Yes, thank god.

Dispatch: Okay, stay inside the deputy will handle it okay?

Kendrick: Okay.

Dispatch: Okay. Uh-huh buh bye.

2

3

4

5

6

7

8

9
10
11

12

13

14

15

16
17

18

19

20

21
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23

24

25

26

27
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E. DEFENSE. COUNSEL FAILED TO FULFILL OPENING STATEAIEN

BY FNUNG TO EUCij IMPEACHMENT EVIDENCE N 

PUFJH& OPENING STATEMENTS, DEFENSE. COUNSEL TOLD. TEE JURY "YOU ARE GOING 

TO HEAR .THM MS. KENDRICK SAID.MR. STANFORD^PUNCH A\S. HENDERSON MULTIPLE

. ..You're .going to heap, air. norman say the satis thing,

.MULTIPLE PUNCHES TO THE FACE, YAUCjJPLE KICKS .TO THE. .GELUND IN THE.NIBS f 

HEAD .AREA.' (FLT. GZ'GS)

. DEFENSE COUNSELS TELLING THE jury that they'd HEAR THIS EVIDENCE,

NOT REASONABLE . UNDER Til ckcUMSTANCBS, NOR SOUND ..TRIAL STRATEGY.

F. AS TO /VIS. KENDRICK , I

* HER 311 FAC L, RENEALED.fiN :RELE VAN I ..PAPT.s) THAT. SHE STA T ED

1 T PROMISESi

152

4'

5 TINES IN THE FACE .

6 '

7

8 MAS

9 p S'• '■w* *

10
//11 .MY..LkNOLGRX) 

“he just

'HE.JUST-HiT. BZR'1(c-T. ZG5, UHLS it-iz) 

* THE POLICE REPORT REVEALED ..THAT.SHE "OBSERVED..HER LANDLORD, STANFORD,

is BEATING THE.SH.iT MUT..CF..Nis. GiRLFRIEND'i (ZCT.ZG!, LINE H 

HIT. HER. AGAIN {idem AT..2b% u‘he-25 )

\12 IJ

II13

14

PUNCH vkVH\Pn IN THE FACEMX3T. B,.p,z)

LAT.J'FUAL SHE. TESTIFIED THAT SHE.DN.Ly .SAID .ESHHDS.ES. PUNCH...LATO.NYA ONCE 

IN THE FACE. (RT..7G, lFie f-2,. AT 77, LlNE5.Zh.25)- 

* THE&EJNAS. U0-£V1DENC£. DELIVERED TO THE JURY/WIA OFFICER PENNINGTON 

OR OTHERtOiSE, THAT.MS,..K£NDpJcK..SAL) ..BEtiliONER BUNCH LA,TONYA MULTIPLE 

TRASS iN THE FACE.

&. AS TO CAR. NORMAN

15

16

17

18

19

20

21

* THE POLICE REPORT REVEALED THAT HE TOLD OFFICER PENNINGTON. MAT HE "SAU) 

STANFORD PUNCH VICTIM #7 IN THE FACE APPROXIMATELY THREE TIMES'!(XBT8,p.Z)

* PT-TRIAL HE. ADAMANTLY .DENIED .TELLING OFFICER. PENN ING TON.. THAT. HE SAM) STAN-

iNSiST/NG" THAT HE SAN Hi/A

22

23

24

25 FORD PUNCH AS- HENDERSON THREE TIMES ih ME FACE, 

SOCK LATONYA. IN THE SHOULDER, (rt IIP; SEE ALSO.LRT Jio)

a

26

Pi­ll
N^P.ETITIoHEF, MCORPOPATE5 7H/5 1550=

OF ME DIRECT CORP.Ei.AVhN SETNEEN TEEM.
HOPE WITH l-iL CONERONTATION /CROSS ZX\\{ib!ATiOM ISSUE BECAUSE28 I z
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what appeared to be, in his words, the victim on the ground 

for perhaps a minute while the defendant kicked her. 

going to hear a 911 call from Shanon Kendrick that

1
t 2 You're

3 was

4 recorded while this incident was happening. You're going to

hear a live rendition of events, and that's going to tell you 

what she saw, an argument, him knocking her to the ground,

5

6

7 kicking her while she's down.

8 You're going to hear from Deputy A1 Pennington who 

is the responding officer at the scene who made contact with 

LaTonya Henderson and saw her getting picked up off the 

ground, covered in dirt, blood on her lips and a knot under 

You're not going to hear from LaTonya Henderson, 

ladies and gentlemen, but at the end of the day, ladies and 

gentlemen, in this trial after you have heard all of the 

witness testimony, we're going to be asking you to find the 

defendant guilty of spousal assault.

Assault means likely to cause great bodily injury 

and assault and battery with serious bodily injury, 

you, ladies and gentlemen.

9

10

11

12 her eye.

13

14
I
i 15

16

17

18 Thank

19 \

20 THE COURT: Ms. Satterfield.

21 MS. SATTERFIELD: Thank you. You know, some things

just don't make sense in life.22 ,You are going to hear from Ms.

23 Kendrick. You're going to hear her 911 call. You're going to

hear that she's irate for lack of a better way of putting it. 

You're going to hear that she tells the officer something 

different than what she's telling the 911 call but

24

25

26 you are

going to hear that she saw Mr. Stanford punch Ms. Henderson 

multiple times in the face, kicked her multiple times while

27
i

28

DENISE STAKES, CSR
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1 she was on the ground.

! 2 You're going to hear Mr. Norman say the same thing.

3 Multiple punches to the face, multiple kicks to the ground in

the ribs and head area.4 You're not going to see any of those

injuries, though. There are none of those injuries. Some of5

6 those things just don't make sense. What you're going to hear

as far as injuries go is some blood on her lips but nobody7

8 could observe where it came from and that there was maybe a

9 knot forming under her eye. That's all.

10 Ms. Henderson is not going to testify, so you're not

going to get the whole story.11 We're not going to know why the

12 argument started. What happened? Who -was the aggressor? .We .

13 will hear from two people who were neighbors, whose attention

14 was brought because there was yelling and screaming from both

15 parties and they say that they see Mr. Stanford punch multiple

times in the face with a closed fist.16 They say that they saw

17 Mr. Stanford kick Ms. Henderson while she was down multiple

18 times. But the injuries don't match that.

19 After you hear the testimony of the witnesses, we're

20 confident that you will find Mr. Stanford not guilty on all

21 three counts because some things just don't make sense. Thank

22 you.

23 Your first witness.THE COURT:

24 At this time IThank you, your Honor.MR. LEVERS:

25 would like to call Shanon Kendrick to- the stand.

26 Please face the clerk and raise yourTHE BAILIFF:

right hand to be sworn.27
i

28 Do you solemnly state that the evidenceTHE CLERK:

DENISE STAKES, CSR
PHOTOCOPYING OF TRANSCRIPT PROHIBITED PURSUANT TO GOVERNMENT CODE 69954(D)
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1 The only time I saw him strike her in the face, she 

hit the ground and didn't move for approximately 30, 40 

seconds, and I believe on the tape I think I said, she's dead.

A

2

3

4 And was that after they got into the verbalQ

5 altercation?

6 That was at the very end of everything.

I'm taking you through this step by step. 

How long do you think the verbal altercation lasted or the

A

7 Okay.Q

8

9 argument?

10 A What I saw was maybe a few minutes.

11 Okay, and then did they stay arguing?Q Did they ever

12 separate?

13 It seemed like he tried to walk away and LaTonya 

would go back and go back.

So he was walking away and she was still arguing

A

14

15 Q

16 with him?

17 A Yes.

18 Okay, and so at what point did he rear back andQ

19 strike her in the face?

20 I don'tA I mean, it was at the end. I don't know.

21 I don't know how to answer that question.

22 Okay.Q Let me just walk you through it then. So

23 they were arguing, 

still following, arguing?

They had been arguing for, I guess hours.

He kind of tried to walk away. She was

24

25 A So I

26 mean

27 Now, when she was still arguing with him, did 

anything else of note happen before he struck her or did they

Q

28

15DENISE STAKES, CSR
PHOTOCOPYING OF TRANSCRIPT PROHIBITED PURSUANT TO GOVERNMENT CODE 69954 (D)
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just argue for a while?1

2 Nothing that I saw.A

3 Just the argument continued and then he punched herQ

4 in the face?

5 A Yeah. I didn't see her hit him but she could have.

6 You couldn't see her striking him at any time? 

No, but I'm not saying that she was absolutely 

innocent and didn't strike him, but I didn't see that.

Q

7 A

8

9 You just don't know because you didn't see?Q

10 Yeah, I didn't see it.A

11 Okay. Now, when he did strike her, do you recall 

was his back to you? Front to you?

It was sideways. My window is here. They were in 

the driveway that was directly from my house.

So kind of like Mr. Stanford was standing like I 

to you? Like on the edge? Okay, and Ms. Henderson was 

standing the same way?

Yeah, they were facing each other.

So you saw them from the side?

Q

12

13 A

14
i. 15 Q am

16

17

18 A

19 Q

20 A Yes.

21 And then all of a sudden' you saw Mr. Stanford punch 

with a closed fist, Ms. Henderson in the face?

Q

22

23 A Yes.

24 Okay, and was that just the one punch that you saw?Q

25 A Yes.

26 Q Now, did this appear to be like, for lack of a

27 better term, short rabbit punches or a hay maker? 

Honestly.I don't know.
(

28 A I just remember telling the
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1 there during the entire altercation. My boyfriend, Jason 

Then two people live behind us.2 Norman was there. They were

also there in the neighborhood behind us on the other side,3

4 was also there.

5 Q Okay.

6 A And they just stood there.

7 No further questions at this time,MR. LEVERS: your
8 Honor.

9 THE COURT: Cross.

10 MS. SATTERFIELD: Thank you.

11

12 CROSS-EXAMINATION
13 BY MS. SATTERFIELD:

14 Q Good morning, Ms. Kendrick.

Good morning.

Now, you said that on January 14th of 2014 you 

home all day that day?

i
15 A

16 Q were
17

N
18 A Yes, I was.

£*19 Q So you were home the entire day?

20 A Yes.

s
21 Okay, and at some point late in the evening 

indicated that you heard yelling and screaming; is that right? ■ 

My boyfriend alerted me to the fact that they 

He had told me a couple times during the' day. 

Let me — I'm going to ask you questions

Q you

522

23 A No.

24 were fighting. 1 VJ
325 Q Okay. £5

26 and

27 A ; No, I did not hear the yelling.

Okay. Let's try not to talk over each other so this

t

28 Q }
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r He went after another person, so that person said, go inside.
2 I stayed outside.

3 Q Sorry. You said he went after another person? 

Yes, which was our tenants behind us.4 A

5 MS. SATTERFIELD: Objection. Relevance.

6 THE COURT: Overruled.
7 BY MR. LEVERS: Q What happened exactly?

He tried to hit him but the tenant behind us backed 

off and told me to go in and they went in.

Now, did you hear sirens approaching around this

8 A

9

10 Q

time?11

12 A Yes.

13 Q And when you started hearing sirens what did

14 Mr. Stanford do?

15 A He bolted. He left.

16 0 Did you actually see him leave?

17 A I seen him, corner of my eye. He was that quick. 

You saw him running out of'the corner of your eye?18 Q

19 A Yeah.

20 Q Did you see him again for a while?

21 A Maybe 2 hours.

22 Now, is it at that point that you and Ms. Kendrick 

helped up Ms. Henderson?

Q

23

24 A Yes.

25 Q And is that when Officer Pennington here arrived?

26 A Yes.

27 Q And did you talk to Officer Pennington? 

Yes, I did.28 A
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1 Q Excuse me. Deputy Pennington. Apologizes. You 

told him what you told us here today?2

3 A Yes.

4 Q Thank you.

5 MR. LEVERS: No further questions.

6 THE COURT: 'CTO'S'ST

7 MS. SATTERFIELD: Thank you.

8

9 CROSS-EXAMINATION

10 BY MS. SATTERFIELD:

11 Q Mr. Norman, you just testified that you recall 

speaking to Deputy Pennington; is that right?

Yes.

12

13 A

14 Q Do you recall telling him that you saw Mr. Stanford 

punch Ms. Henderson approximately 3 times with a closed fist 

in the face?

f
15

16

17 A ■ No. I didn't see that. I seen him sock her in the
18 shoulder.

19 Q So you didn't say that to Deputy Pennington? 

No. ‘20 A

21 So if Deputy Pennington testified that that's what 

you told him, he would be lying?

Q

22

23 MR. LEVERS: Obj ection.

24 THE COURT: Rephrase.

25 BY MS. SATTERFIELD: Q Would he be mistaken?

26 A I would say maybe mistaken.

Do you recall talking to Deputy Pennington 

and telling him that you saw Mr. Stanford kick Ms. Henderson

I seen what I saw.

27 Q Okay.

28
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1 while she was on the ground?

2 A Yes. I remember saying that.

Okay, and do you recall telling Deputy Pennington 

that you saw him kick her, you saw Mr. Stanford kick Ms.

3 Q

4

5 Henderson in the head?

6 A No, I did not see him do that.

7 Q So you don't recall telling Deputy Pennington that?

8 A No.

9 Q Do you recall telling Deputy Pennington that you 

Mr. Stanford walk away back to his house?

saw
10

11 A No.

12 You didn't actually speak to a 911 operator; is thatQ

13 correct?

14 No Shanon did.A

15 During the time that Shanon was on the phone 

with the 911 operator where were you?

I was outside making sure things were going to be

Okay.Q

16

17 A

18 okay.

19 Okay.Q Were you home that whole day prior to the

20 incident?

21 A Yes, I was.

22 But at some point you said you left; is that right?

I went to the store, 20 minutes to get -- 

Had you been under the influence of drugs that day? 

No.

Q

23 Yeah,A

24 Q

25 A

2 6 Okay. What about alcohol?Q Were you drinking
27 alcohol that day?

28 A No, ma'am.
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1 Q Approximately what time were the officers called out

2 to your residence?

3 About 8:00, 9:00.A

4 Okay, but it was dark out?Q

5 A Yes.

6 Approximately how long did the altercation last 

between Ms. Henderson and Mr. Stanford?

Q

7

8 A For a while.

9 Okay. What about, you said for a while. Let me be 

more specific. How long did the argument last between the two 

of them, just words?

Q

10

11

12 A Pretty much most of the day, off and on.

How long did the physical altercation between them13 Q

14 last?
(

15 Almost a good full hour.A

16 Q A full hour?

17 A Yeah.

18 And at this time that's when you said you saw 

Mr. Stanford kick Ms. Henderson more than 15 times?

Q

19

20 A Yes, ma'am.

21 Q ' Just prior to this incident did Mr. Stanford 

indicate to you that he was going to evict you and Shanon? 

I don't recall that.

22

23 A

24 You don't recall him telling you that the two of 

were going to be evicted for doing drugs in the house?

He never said that.

Q you
25

26 A No .

27 MS. SATTERFIELD: Nothing further.I
28 THE COURT: Redirect.
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1 THE COURT: Okay. Other issues regarding that

2 witness?

3 MR. LEVERS: That witness, no, your Honor.

4 THE COURT: Okay.

5 MS. SATTERFIELD: No.

6 THE COURT: What other issues before we get to jury

7 instructions?

8 As I informed the Court off the recordMR. LEVERS:

9 before, Ms. Kendrick, who testified Thursday, I've been 

informed as of Saturday night around 1:00, she was being taken 

to jail for assaulting Mr. Norman, the other witness.

-- I've asked for the police reports.

I certainly don't have them.

10

11 I don't

12 They may not be done

13 yet. What I do know is per 

Deputy Pennington and I quote, "She hit him with a plant and a14

15 lamp and a knife. The defendant has superficial cuts to his

16 arms and there may be -- "

17 THE COURT: The who?

18 MR. LEVERS: I'm sorry. The victim. Mr. Norman has 

superficial cuts to his arm and there may have been meth 

involved.

19

20

21 THE COURT: Okay, and so what issues arise because

22 of that?

. 23 MR. LEVERS: I feel this information is 352. She

24 hasn't been convicted of anything, 

is feeling different.

I believe Ms. Satterfield

25

26 MS. SATTERFIELD: I agree. She's only been accused 

and arrested. She's, according to the jail inmate 

information, currently is in custody at West Valley Detention

27
; 28
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1 Center. One of the questions that I had asked of Mr. Norman 

specifically was that whether or not, actually both of them, 

is if they were under the influence of a controlled substance, 

that they used the night of the incident.

Kendrick's specific answer was, I don't believe so.

2

3

4 I believe Ms.

5

6 Mr. Norman denied it.

7 Furthermore, I asked them, specifically Mr. Norman, 

about eviction, which is one of the reasons that they could be 

exaggerating or straight out lying in this case as far as what 

happened, and it's my understanding that one of the reasons 

why they were potentially going to be evicted other than the 

drug use was for their domestic violence incidences.

8

9

10

11

12

13 THE COURT: So what are you asking?

14 MS. SATTERFIELD: At this point I think she's
I 15 subject to recall.

16 She is.THE COURT:

17 MS. SATTERFIELD: From last Thursday. Potentially I 

am going to ask, well, I guess at this point I don't have the 

report so I don't know if there was any drug use involved or, 

suspected.

18

19

20

21 THE COURT: Let's say there was drug use involved.

22 Specifically the sense that this 

goes to their credibility as far as their willingness and 

availability to lie because of the potential eviction gives 

them a reason to exaggerate what they may have seen that 

evening or even straight lying about who was the aggressor, 

was it Mr. Stanford?

MS. SATTERFIELD:

23

24

25

26

27 Was it the landlord, and finally was 

going to evict them because of the issues that now seem to be( 28
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addressed it to a nonexistent attorney to her address,1

( 2 offering her money in exchange for changing her testimony, 

even told her, this is a defense strategy, 

need you to say.

He
3 This is what we
4 He was trying to get her a lie. Fortunately

she did the right thing and came in and gave, brought in the5

6 letter.

7 Now, you also heard from Jason Norman. Mr. Norman

8 is Ms. Kendrick's boyfriend and lived there at the residence.

9 He also saw the defendant kicking the victim on the ground, 

heard her yelling for help.10 Saw the victim eventually get up 

and get knocked to the ground again after she approached the11

12 defendant and she wasn't moving.

When the police arrived the defendant fled.13 Now,
14 both of these witnesses have no stake in this. They live

( 15 there at the residence. You heard Ms. Kendrick. She liked

16 Mr. Stanford. Actually, she was very surprised by this, 

they, along with Ms. Henderson, all told the police what they

They all talked to Deputy Pennington right 

after it happened and told him what happened.

But
17

18 saw at the scene.

19 Their stories
20 were all the same. Minor differences because.they saw 

different parts of it but they all agreed that Ms. Henderson21

22 was on the ground being kicked, 

moving and she was kicked again.

Now, what about Ms. Henderson?

She did not appear to be

23

2 4 We had her testify 

This is what she told the deputy. 

She was dating the defendant for 4 to 6 months and told Deputy

25 and what did we find out?

26

27 Pennington she had been living there for 2 months. And the

1. 28 assault. She was covered in dirt and had to be helped off the
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I'm going to talk about these injuries a little more1 CALCRIM.

2 but first let's talk about self-defense. You have been given

3 the self-defense instruction; right? So what is self-defense?

4 Means the defendant reasonably believed that he was in eminent

5 danger of suffering bodily injury or being touched unlawfully. 

In other words, he thought he was going to be attacked or hurt

Kind of what you would commonly think of as

6

7 or was attacked.

8 self-defense.

9 And you reasonably believed that the immediate use

10 of force to defend against the danger, you have to use force 

to -- everyone has the right to self-defense, 

you don't.

11 No one's saying

12 He used no more force than was reasonably

13 necessary to defend against the danger, 

swing at you, you can't beat them to death with a baseball bat

If someone takes a

14

15 because that's more force than reasonably necessary to defend 

the danger.16

17 This is not a case of self-defense. The victim was

18 on the ground being kicked. She was no danger to anyone, 

was even unconscious while being assaulted at one point, 

exactly do you defend yourself against someone who is

She

19 How

20

21 unconscious? Even if you believe the victim's new story about

22 the wire, it is not self-defense. Beating someone while they

23 lay unconscious is not self-defense.

24 You notice the defendant never said he was defending 

himself. He said, she started it. You don't get to beat 

someone unconscious because you're mad at them. You all heard 

the three types of injury in this case, traumatic condition, 

serious bodily injury, and great bodily injury. They all have

25

26

27
i 28
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that's just like we talked about, did the victim suffer 

greater than minor or moderate harm? The totality of the 

circumstances, I argue to you, the bruises, severe pain in the 

rib, the bruise t<? the shoulder and side, the knot in the 

head, the pain in the head, the blood on the lips, the fact 

that she was knocked unconscious for between 30 seconds and a 

minute, the totality ‘of that is greater than a minor or 

moderate harm. She didn't just have a cut or a knot. She had 

all that together with being flat out knocked unconscious as a 

result of the defendant's actions. That is great bodily- 

injury.

1

2

3

4

5

6

1

8

9

10

11

12 It is true, I'm sure some of you are wondering that 

we don't have witnesses to the first part of the13

14 confrontation. We have witnesses to the assault on the

15 ground. We have, Ms. Henderson said it happened and it makes 

sense how the whole thing started.16 I'm going to tell you -- 

curiosity or wondering, would you like to hear more or another17

18 witness? That's not really something that decides this case. 

The question is whether you believe beyond a reasonable doubt 

that the defendant inflicted traumatic injury on her, assault

19

20

21 by means likely to case great bodily injury, and battery with 

serious bodily injury actually causing great bodily injury.

I submit to you based on all of the evidence, Ms. 

Kendrick's testimony, Mr. Norman's

22

23
C

testimony,J the victim's 

initial testimony of the officer, the letter the defendant 

sent to Ms. Kendrick trying to get her to change her

24

25

26

27 testimony, the injury to the victim, this is not a case of 

self-defense or something that didn't happen.I. 28 He got upset
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1 with his girlfriend and kicked her on the ground, kicked her 

in the ribs and she got up and started arguing. Again, he 

knocked her unconscious and kicked her some more. Find him 

guilty, ladies and gentlemen. Thank you.

2

3

4

5 THE COURT: All right. Ms. Satterfield.

6 MS. SATTERFIELD: Thank you. At the beginning of 

the trial I you told you some things just don't make sense.7

8 You have now had the opportunity to hear from the witnesses in 

One unexpected witness, Ms. Henderson, actually

I'm going to go through some of the same 

things Counsel went through with the witness's testimony.

First let's talk about Ms. Henderson.

9 this case.

10 showed up yesterday.

11

12 She's an

13 excited person. You can hear her on the 911 call. You can
14 hear her testify. I, at one point, asked her if she was under

15 the influence of a controlled substance that evening, 

said, I don't believe so.

She
16 We don't know what was going on 

But we do know that she states that she saw the17 that evening.

18 end of the confrontation. At one point she saw Mr. Stanford, 

she believed, rear back and kick Ms. Henderson while she was19

20 on the ground multiple times. I think her testimony was 8 to

21 10 times.

22 Over and over again, Mr. Levers asked her, well, 

what kind of kick was it? Was it a light kick? No. It's a 

soccer kick. Reared back. Multiple times. Kick, kick, kick 

over and over. That's what she said she saw. Then she says 

that she saw Ms. Henderson get up. She didn't appear to be 

injured, and went after Mr. Stanford again. She said her 

gestures were angry. They were fighting. She couldn't tell

23

24

25

26

27

28
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if she had anything in her hand. She didn't say she didn't 

see anything. She couldn't tell. The only light that she 

could see that- evening was the light from the moon. Then she

1

2

3

4 says that all of a sudden she sees Mr. Stanford rear back and

5 punch Ms. Henderson so hard she was knocked to the ground out 

flattened. Punched her right in the face.

Then you have the testimony of Mr. Norman, I asked 

him, you were going to get evicted weren't you? Answer was, 

well I don't remember hearing that. I don't remember that.

Mr. Levers said these two witnesses don't have anything 

invested. They do. They have something invested. They lived 

at the property. They were about to be evicted.

6

7

8

9

10

11

12

13 MR. LEVERS: Objection. Misstates testimony, your

14 Honor.

15 THE COURT: Overruled.

16 MS. SATTERFIELD: And this confrontation started.

17 Mr. Norman told you the same thing, he didn't see how it

18 started. He was at the store. He ran errands and came back

19 and then he says that he saw Mr. Stanford kick Ms. Henderson

20 15 to 20 times, strong kicks. Kick, kick, kick in the ribs

21 while she was down. I also asked him, well, didn't you tell 

Deputy Pennington that you saw him punch her multiple times in22

23 the face, too? No, I didn't say that, 

you that that's in fact, what he did say.

Deputy Pennington told

24

25 So I don't know why he's changing his story now 

other than the injuries don't match, 

told the officer that day.

26 That's what he initially 

That he, Mr. Stanford, punched Ms. 

Henderson multiple times in the face. Multiple times in the

27

l 28
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1 methamphetamine at Mr. Stanford's house. He told her that she 

They became upset because 

Mr. Mendez was living in the house, was also doing

( 2 had to leave. She became upset.

3

4 methamphetamine. She thought he wasn't going to get kicked

Why would you kick him out and not let 

So he says to her, well I found somebody 

That was not her word.

She said she was crazy.

She said she was drunk, under the influence and that

5 out. I'm your woman.

6 me stay, she said.

7 else and then she got irate. I can't
8 remember the word she used.

9

10 she went behind the house. She did describe the weapon that 

She described it as a fence wire from the chain link11 she had.

12 fence that was behind the house. She told everybody exactly 

She said she.was flailing it around.13 what it was. She was 

She was stabbing him 

with the wire and she says she was using profanities, cursing 

over and over and she was being loud.

14 scraping Mr. Stanford with that wire.
( 15

16

17 Said that as she ran, she fell to the ground and 

then she got back up and started going after Mr. Stanford 

again. 

said, yeah,

18

■19 Ms. Kendrick, her testimony, that's basically what she 

she got back up and then she went after him again. 

I don't know who to believe in this

20

21 Nothing seems to 

You can't really believe Ms. Kendrick's, 

statement that Mr. Stanford kicked her, 

so many times over and over and over again, 

with a soccer kick and punched her so hard in the face, is 

flattened on the back and she has no injuries and I'll get to 

the injuries in a second,

maybe minor is the word we're looking for.

case.
22 make sense to me.

23 kicked Ms. Henderson
24 8 to 10 times
25

26

27 I don't want to say no injuries,
( 28
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1 I don't know whether or not to believe Mr. Norman. 

He says the same thing, 15 to 20 times he kicks her over and 

over again.

( 2

3 You had the opportunity to see Ms. Henderson. 

She's pretty small in stature.

Mr. Norman told the officer that he also punched her,

4 She not a big lady. Initially
5

6 Mr. Stanford punched her so many times in the face, multiple 

times in the face and head.

The evidence that we do have as far as injuries go, 

are Deputy Pennington says he believed there was a knot 

forming under her left eye and that she he saw some dried 

blood on her, or wet blood that turned dry on her lips, 

said he didn't even see a cut where it came from.

Henderson told you that no matter which version you believe, 

that she may have had bruising but she told you she went to 

the hospital the next evening and they gave her some Norco.

7

8

9

10

11 He
12 Ms .
13

14

( 15

16 First she told me like Ibuprofen, then said, oh no, 

it's Norco and that's all they did.17 About 3 years ago my 

husband and I went on a snowboarding trip to Big Bear with18

19 friends and he was in San Diego in the military and he and a 

Navy buddy met me up there, hung out the night before, went 

snowboarding the next day, and to be honest, I didn't 

snowboard, he did, but I got a phone call right at the end of 

the day that said he had taken a smash on the mountain, last 

run, all getting ready to go and he smashed.

The friends that he was snowboarding with said, meet 

They are bringing him down the back 

He was knocked unconscious for 10 seconds. 

He woke up and said, man, my wife is going to be ticked but

20

21

22

23

24

25

26 us at the medical cart.

27 of the snowmobile.
( 28
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this case.1 That's reasonable doubt. Looking at the testimony 

with everything else that you have with all of these supposed( 2

3 injuries/ that's reasonable doubt because/it doesn't make

4 sense.

5 None of us were there that evening, 

they're saying happened, doesn't match the rest of the story. 

Doesn't match the injuries that came out of this supposed 

incident.

But what

6

7

8

9 Let's talk about Ms. Henderson's statement in

10 self-defense. She says she became irate with Mr. Stanford

11 because he was kicking her out. Said he had someone else.

12 She testified that he doesn't that she didn't live with

13 him. She was doing in-home care down the hill were her words.

14 That she had visited him on the weekends or when she had time

C 15 off. She stated that she, that they were dating for a few 

months. She didn't specify what dating meant, spending time 

tpgether I guess is the best way to put it. She wasn't living 

there. They weren't sharing bills.

But she became upset and she said that she got a 

weapon. Those were her words, weapon, and starting attacking 

him. Had he said she ran and fell to the ground. He was 

trying to kick the weapon out of the way and then she got back 

up and started being aggressive with him again. Mr. Stanford 

has a right to defend himself against that regardless of 

whether or not she's male or female, whether or not she had a

16

17

18

19

20

21

22

23

24

25

26 weapon.

27 It sounded to me like she was out of control that
(, 28 evening. She had been drinking, she said half a bottle of
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1 Jack Daniels. She's not a very big person, 

would be functioning after that.

I'm not sure I

r\ 2 Said she was doing some 

She has a prescription drug problem. 

Regardless of what she was doing that evening, she says that

3 methamphetamine.

4

5 she was irate, th-a-t^-shte—wa-s—hi-yo-berdreai—and—shte—was-f-re-a'king----

out. Mr. Stanford has a right to defend himself against that.6

7 If you look at the injuries that she supposedly 

sustained during the altercation, those are the kind of8

9 injuries that you may see from somebody who is trying to 

defend themselves.10 It doesn't make sense that she's on the 

ground getting kicked so many times and that's what she ends 

It doesn't make sense, not the way the witnesses 

described it over and over and over again, 

and over again.

11

12 up with.

13 Hard kicks over
14

( 15 let's talk about the letter that Ms. KendrickNow,

16 said she received from Mr. Stanford. Everyone had an

opportunity to listen to her read that letter.17 You are going

to get it in the jury room and I would submit to you that I18

19 see that letter very differently than Counsel sees that

there are appears to me what you're 

dealing with is somebody who is scared, who just wants the 

witness to tell the truth on what happened, 

the letter it says the evidence is on our side.

20 letter. If you read it,

21

22 At one point in
23

2 4 This is not somebody who's trying to change -- get 

someone to change their testimony, 

received multiple letters in the past, 

scared by the letter.

. 25 Ms. Kendrick said she had 

She said she wasn't 

It didn't frighten her in any way. 

this isn't something that was sent to her in order to change

26

27 But
( 28
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1 her testimony, and if you read through it, you'll see that 

most of the letter indicates, just tell the — tell what 

happened.

( 2

3 The evidence is on our side.

4 When Mr. Levers put up on the PowerPoint the law in 

this case, he went through all of the elements of each charge, 

Count 1, corporal injury to a spouse, Count 2, assault by 

means likely to produce great bodily injury, and Count 3, 

assault with serious bodily injury.

element on all 3 of the those counts, which is that he also 

has to prove beyond a reasonable doubt that Mr. Stanford did 

not act in self-defense.

5

6

7

8 He left out the last

9

10

11 He has the burden of proof in this 

He has the burden of proving that Ms. Henderson's12 case.

injuries were a traumatic condition.13

14 He has the burden of proving that great bodily 

injury did occur in this case, and he has the burden of 

proving that she was knocked unconscious.

( .15

16 Just because
17 someone says I was knocked unconscious doesn't mean that

18 that's what happened. Based on circumstances that are

19 surrounding after the fact, it didn't make sense that that's

20 what happened. It doesn't make sense she blacked out, I think 

was the word she used to Deputy Pennington.21

22 Because that's not how someone acts when they're 

unconscious for 30 seconds to a minute.23 That doesn't make 

I think at one point Mr. Norman said it was 1 to 2 

minutes that she was not moving on the ground, 

make sense that you have blacked out or were knocked 

unconscious for over 30 seconds and you get up and you're not 

disoriented and remembered exactly what happened, you know,

24 sense.

25 It doesn't

26

27
( 28
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what's going on.1 You don't go to the hospital to get checked 

out and you just go the next day to get Norco-.2 It doesn't

make sense.3

4 The people who were with my husband said maybe it

5 was 10 seconds he was out. He didn't knowHe was a mess.

6 what was going on. Couldn't tell us what we had done for

7 breakfast that morning. Couldn't remember the guy who drove 3 

hours with him the night before, was even at Big Bear with us.8

9 It doesn't make sense. There is no serious bodily injury in 

If you believe everything regarding the injuries, 

if you believe that Deputy Pennington saw a small knot forming

this case.10

11

12 and some dried blood or blood on her lips, that's not a

13 traumatic condition. It's certainly not serious or great

bodily injury.14 Deputy Pennington didn't even see where the

15 blood was coming from.

But all of those things have to be proved beyond a 

reasonable doubt by Mr. Levers including the fact that 

Mr.- Stanford did not act in self-defense.

16

17

18 You heard from

19 three people in this case who/you have to' judge their 

credibility and I think.-that' s a very difficult job for20

21 everybody in this case, and you have to do it for yourself and 

I know that sometimes probably sitting here listening to 

testimony was almost a little bit amusing.

This is his ’life.

22

23 But it's not

24 amusing to my client. So' if you look at

2 5 this'case for what it is, it doesn't make sense.' What all

26 these people are saying happened, it doesn't make sense.

27 At the end of the trial, you all.are going to go 

back and deliberate, you have to make the decision fori 28
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yourself, each person.1 If afterwards you come back with a

verdict, let me say it this way, you hear, you're going to2

hear the instruction for reasonable doubt as an abiding3

conviction.4 It's a difficult thing to understand. What is an

abiding conviction? Is it an abiding conviction that I chose5

6 to marry or have a child? Is it a gut feeling? The legal

definition says it's an abiding conviction.7 But this is what

8 I'll tell you, after you go back and review all of the

evidence, if you walk out that day after your verdict and the9

10 deputy stops you and he says, oh, hey we found a video. You

can watch everything that happened from the day and you grab11

12 that video

13 Objection. Misstatement of the law,MR. LEVERS:

14 your Honor.

15 Sustained.THE COURT:l

16 This is what I'm telling you.MS. SATTERFIELD: You

17 have to make the decision for yourself. You have to look at

18 the evidence, go through all of the evidence and that includes 

the witness's testimony, that includes the ability to judge 

their credibility, but you have to look at it with what else

19

20

21 has been presented and that is, at this point, a photo of some

22 dried blood around the lips, a photo of Ms. Henderson which

23 may or may not have a small knot forming below her left eye, 

and you're going to receive some photos of my client.24

25 Ms. Henderson testified yesterday that they were

26 photos of my client with scarring on his arm where she

27 believed she scratched him and stabbed him with the wire. You

28 heard the judge give you a stipulation, my investigator went
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1 out and took the photos. It was almost two months after the

2 incident because of how quickly things happen sometimes, but

3 you'll see those and see the scarring on his arms from those 

injuries that she sustained on him.4 But at the end of the day

5 there is no injury in this case that makes sense to the

6 witness's testimony.

7 Quite honestly, as much as it's difficult to

8 believe, Ms. Henderson's last testimony probably makes the 

most sense as far as the injuries she sustained, 

initially tells the officer that she was kicked multiple 

times, punched in the face, but now she says, well, you know, 

I went after him with a knife.

9 She

10

11

12 He was trying to kick it away 

I went after him again with the13 or excuse me, with a wire.

14 wire. He was pushing me away.

But it's your job to judge the credibility of the 

witnesses and I submit to you that when you look at all of the 

evidence, when you look at the testimony, when you look at how 

excitable these two witnesses are, these independent witnesses 

were,. Ms. Kendrick and Mr. Norman, their stories don't match

15

16

17

18

19

20 or make sense to what was sustained in this case. There was

no traumatic condition.21 We haven't seen any photos of

22 bruises. We haven't seen any photos of busted ribs or black 

There's none of those injuries which 

you would expect with 15 to 20 kicks over and over again.

23 eyes or broken noses.

2 4

25 You would expect if someone was knocked unconscious 

that that person would be disoriented, that that person would 

have issues remembering, would go to the hospital and get a CT 

It's very dangerous to be knocked unconscious

26

27

28 scan.
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1 especially for 30 seconds to a minute. Or one to two minutes,
2 if you believe Mr. Norman.

3 I'm going to ask when you look at all of the

4 testimony and when you look at all three witnesses and Deputy 

Pennington and what they told him initially, that the injuries 

don't make sense and you'll find Mr. Stanford not guilty on 

all 3 felony counts.

5

6

7 Thank you.

8 THE COURT:. Counsel.

9 MR. LEVERS: Thank you, your Honor. You know, Ms.

Satterfield was talking about how this letter was just the 

defendant trying to get Ms. Henderson to tell the truth.

10

11 I
12 was reading through it a little bit. You know what I don't
13 find in this letter? Just tell the truth. Tell them what
14 really happened. Anything like that. Nope. Now what I find 

is, it would help you to know what the defense strategy is. I 

accidently, in quotes, kicked her once in the ribs while I 

trying to kick the thing she had in her hand away from her.

15

16 was
17

18 Let's see what else. How about, you guys said 

If asked even by the DA, please say 

This is after the, he

19 LaTonya was unconscious.

20 that she was in a fetal position, 

offers her a couple thousand dollars.21 This is not a letter
22 telling someone tell the truth. I'm in trouble. This is

saying, I'm going to give you a couple thousand dollars to lie 

You can read it in the jury room.

I'd like to address a few points, 

about how Ms. Kendrick and Mr. Norman were about to be

23

24 for me.

25 First she talked
26

27 evicted. You heard zero evidence of that. Her asking a
28 question is not evidence. They said no. There's no evidence
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that they were anywhere near eviction or any motive.1 As to

unconsciousness,2 I don't know what happened to Ms.

3 Satterfield's husband, but you heard the victim. She had a

few memory issues. She said when she went down she didn't4

5 remember anything until she woke up being kicked and she was

6 barely able to get up off the ground. You heard no testimony

7 that if you're knocked unconscious that it will necessarily

8 cause you to be disoriented. If such testimony existed you

9 would have heard it.

Ms. Satterfield mentioned that I10 Now, self-defense.

didn't include that element on each of the offenses.11 Actually

12 I did tell you, if you believe self-defense, if you believe it

is self-defense, he's not guilty of anything.13 You're

defending yourself. This is not14 You're not in trouble.

15 self-defense. You heard two witnesses testify that Ms.

16 Henderson was being kicked on the ground repeatedly, while she

17 was no threat to anyone.

18 You heard them testify she was kicked while being

19 unconscious. That is not self-defense. Even if he's upset at

20 her and based on Ms. Henderson on the stand, I imagine she has

a very creative ability to upset people.21 I believe she has

22 irritated Mr. Stanford many, many times. But just because

23 someone's annoying or makes you mad, you don't get to beat

24 them up. It doesn't work that way.

25 Counsel asked, why did Ms. Henderson go to the

hospital? Why didn't she — why did she go get Norco the next 

day? Not all victims are angels, ladies and gentlemen, but

26

27

they are still victims.28 Ms. Henderson is an interesting lady.
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1 Perhaps she wanted to just go in and get Norco.

Maybe she didn't have insurance, 

cooperative with us on the stand.

We don't

( 2 know. She wasn't terribly
3

4 Regardless, none of this changes the fact that this 

is all a distraction from the fact that the defendant5

6 repeatedly kicked her on the ground, punched her to the ground 

and despite what Counsel says, her injuries are consistent 

She said she got hit in the face.

She testified she has a cut lip.

Deputy Pennington saw it.

This all makes sense.

7

with that.8 She has a knot
9 forming. You saw the fresh

10 blood. Excuse me. You saw the

dried blood.11

12 As we talked about during voir dire, right after 

incident a lot of times injuries haven't had time to form. 

Deputy Pennington said when he saw her she had a knot forming 

Ms. Henderson said the same thing, reluctantly 

acknowledged that she had that on her face after she was hit.

an

13

14

( 15 on her face.

16

17 Ladies and gentlemen, as my father likes to say, 

this is a case about seeing the forest through the trees. 

Cancelling all of the little distractions.

18

19 I'll tell you, if 

you ever have three witnesses telling exactly word for word 

the sequence of events, then they're probably lying, 

three people witnessing something remember things differently. 

That's human nature.

20

21 Any

22

23

24 Before I sit down and ask you to go back and find 

the defendant guilty on all charges, I want to talk about 

injuries first.

25

26 Counsel acknowledges she has injuries, says

27 they're not traumatic conditions. Traumatic condition was

28 explained to you, any injury however minor. It's a minor
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Instead you have photos')1 hear that. Because it didn't happen.

taken two months later when the story can be that they have 

had time to heal instead of well, Ms. Satterfield can you have '

/
( 2

>
3

4 one of your colleagues take pictures of my fresh wounds?

X O iO /ISK t
: What is your objection? UCffjA

I believe it's inappropriate. I

5 MS. SATTERFIELD: Objection.

6 THE COURT:

7 MS. SATTERFIELD:

8 mean, can we approach?

9 THE COURT: Come on up.

10 MS. SATTERFIELD: Thank you.

(Whereupon the following proceedings were held at 

the bench out of the presence of the jury:)

11

12

13 MS. SATTERFIELD: Burden shifting is what I mean to
14 say.

( 15 THE COURT: Okay. Sustained.

16 MS. SATTERFIELD: Thank you.

(Whereupon the following proceedings were held in 

open court in the presence of the jury:)

17

18

19 MR. LEVERS: Ladies and gentlemen, only one thing 

The victim was assaulted on the 

Her injuries match it.

20 makes sense in this case.

21 ground' repeatedly. The testimony
22 matches it. Her statements to the police match it. 

defendant's actions and lack of injuries at the scene match

The
23

24 it. It all makes sense. The victim's new story on the stand, 

counsel's theory of the case,, none of that makes any sense.25

26 It's fishing. It's trying to instill doubt in you.

27 But reasonable is not any doubt, 

if you have a question or you're curious,

It's in the matter
( 28 of, every trial I've
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done someone wants to hear more.1 The question is whether you 

believe without any reasonable doubt the defendant did this.2

3 You have heard the testimony. You have heard the tape.

You've heard the totality of the 

I ask you as representatives of the community 

the ultimate defenders of truth to find the defendant guilty

4 You've seen pictures.

5 circumstances.

6

7 of all charges. See justice done. Thank you.

8 THE COURT: Counsel, come on up.

9 (Whereupon a side-bar discussion was held out of the

10 presence of the reporter.)

11 THE COURT:

12 "The defendant, James Robert Stanford Junior is charged in 

Count 1 of the information with the offense of corporal injury 

to a spouse, cohabitant, child's parent, in violation of Penal

It is further alleged as to Count 1 of 

the information that the defendant, James Stanford Junior, 

personally inflicted great bodily injury upon LaTonya 

Henderson, pursuant to Penal Code Section 12022.7(e).

13

14

15 Code Section 273.5(a).

16

17

18

19 The defendant, James Stanford Junior, is charged in 

Count 2 of the information with the offense of assault by 

means likely to produce great bodily injury, in violation of 

Penal Code Section 245(a)4.

20

21

22 It is further alleged as to Count 

2 of the information that the defendant, James Stanford 

Junior, inflicted great bodily injury upon LaTonya Henderson

23

2 4

25 pursuant to Penal Code Section 12022.7(e).

The defendant, James Stanford Junior, is charged in 

Count 3 of the information with the offense of battery with 

serious bodily injury, in violation of Penal Code Section

26

27

28
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1 . THE COURT: All right, and you have two witnesses
2 for that?

3 MR. LEVERS: Three. I think two very briefly for
4 chain and then the’ CAL ID person.
5 THE COURT: Okay.

6 MR. LEVERS: Your Honor, just,

Do you want someone to testify as to what the 

save that for the jury?

We're just doing ID with the Court.

I've never done it
7 guite this way.

8 priors are as well or

9 THE COURT:

10 MR. LEVERS: Okay.

(Whereupon a brief recess was taken.) 

THE BAILIFF:

11

12 Come to order. Court is now in
13 session.

14 THE COURT: On the record outside the presence of 

Mr. Stanford is present with Counsel.15 the jury. The
16 prosecutor is present, 

for the following:
We've received a request from the jury

17 Signed by the foreperson requesting 

deputy's report and transcript of 911.18 The deputy's report 

obviously is not going to be given, but I'll allow both19

20 Counsel to be heard on the request for the transcript.

Your Honor, I think if it's just for 

so they don't have to check the tape, 

I think we both agreed it

21 MR. LEVERS:

22 ease of use to refer to

23 I don't have a problem. was
24 accurate.

25 MS. SATTERFIELD: I think they have the audio 

I object as far as the

It's somebody's interpretation of what they heard 

and the think the jury needs to listen to the audio if they

26 recording. That's the evidence.
27 transcript.

28
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choose to do so.1 The transcript itself is not evidence. They

have the evidence back there if they want to replay it again.2

3 THE COURT: And did you provide a computer for them

4 to listen to?

5 MR. LEVERS: Yes.

6 THE COURT: To my bailiff?

7 MR. LEVERS: Yes, your Honor.

8 That's one of those stripped down 

computers where they don't have any research capabilities?

THE COURT:

9

10 MR. LEVERS: Yes.

11 THE COURT: All right. I'm going to answer this

12 request as follows: The above items are not available for

13 your deliberations.

14 MR. LEVERS: Thank you.
(

15 MS. SATTERFIELD: Thank you.

16 THE COURT: Okay. That will be returned to them.

17 (Whereupon a brief recess was taken.)

18 THE BAILIFF: Come to order. Court is now in

19 session.

20 THE COURT: On the record in People versus James

21 Stanford. We're here on ID issues. Mr.■Stanford is present.
22 Counsel, the prosecutor is present. Your first witness.

23 MR. LEVERS: Thank you, your Honor. People call

24 Deputy Marylee Brown to the stand.

25 THE CLERK: Do you solemnly state that the evidence 

you shall give in this matter shall be the truth, the whole26

27 truth, and nothing but the truth, so help you God?
i

’ 28 THE WITNESS: Yes.

DENISE STAKES, CSR
PHOTOCOPYING OF TRANSCRIPT PROHIBITED PURSUANT TO GOVERNMENT CODE 69954(D) H3



220

1 Certainly.THE COURT:

) 2 MS. SATTERFIELD: Thank you.' As far as the •- 

"unconscious a little bit" testimony goes, I think that Ms. 

Henderson testified' that if this is in fact what happened, 

which she did not say happened in her testimony today, she 

said that all of her injuries were caused not by anything that 

Mr. Stanford had done but all from her acting crazy and from

3

4

5

6

7

8 her falling to the ground when she was attacking him and 

running.9 So the Court heard the testimony. I would submit.

10 The Court needs to look to reasonableTHE COURT:

inferences for any substantial evidence in existence of each11

12 element. Court is satisfied that all elements under that

13 standard have been shown, based on the evidence, depending on 

who you believe and at what point you believe the information14

) 15 was provided. We have been given different stories but it's

16 not the Court's, the Court is not one to determine which story 

is the truthful story.17 The jurors are the ones that will make

18 that determination.

19 But it certainly is sufficient information on which 

each element has been shown and that a jury can conclude that 

all elements have been shown as to the charges as well as the
t

allegation. The motion is denied. All right. With that in 

mind, how's the defense going to proceed?

20

21

22

23

2 4 MS. SATTERFIELD: Based on your chambers conference 

regarding the photos, if the District Attorney is willing to 

stipulate to the two photos that I had?

25

26

27 THE COURT: Exhibit 6 and 7.

28 Exhibit 6 and 7, at that point ifMS. SATTERFIELD:
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witnesses in five percent, and "confessions" by' when they would "suborn” perjury, i.e., allow prison, spent just four days in jail for criminal 
defendant created by the police in two percent a witness to lie on the stand. A prosecutor ; contempt. And Michael Nifong, the former
of those cases. has a duty to correct any lies by its witnesses. Durham County D.A. in North Carolina who

Concealing evidence favorable to the defen- Prosecutors failed to do this in eight percent of falsely accused the Duke University Lacrosse
dant was a common problem, as was planting' all exonerations or 186 of the 2,400 cases. The f players of rape, spent just a single day in jail on
evidence, mostly in drug crimes (see Houston, most common lie by a prosecutorial witness criminal contempt charges, 
for example). The report notes that planted was that they didn't get favorable treatment in 
evidence is difficult to detect and is most often exchange for their testimony.

case •!

Conclusion
Lies by prosecutors themselves often came Why do law enforcement officialsonly revealed by other coinciding factors.

Fabricated confessions (not false confes- during closing arguments, trying to convince commit misconduct that leads to convictions
of innocent people? The report concludes that 
the causes are mostly systemic. Pervasive prac­
tices that allow and encourage bad behavior 

again, the report found most fabricated confes- Federal cases made up only five percent by cops and prosecutors together with an en-
of all exonerations, but 41 percent of federal vironment of poor leadership and training all 
exonerations were white-collar crimes. And support misconduct by officials. Change those 

land, 373 U.S. 83 (1963), the U.S. Supreme the misconduct in those cases was all by the elements, and you can change the instances of
Court held that the prosecution must turn over prosecutors. White-collar cases are"big-ticket misconduct, the report concludes. 
all favorable evidence to the defense. Over the prosecutions" for federal prosecutors, the 
last 50-plus years, prosecutors have devised report notes. Federal prosecutors often use 
ways around Brady, and courts have chipped white-collar cases as platforms to push their Exonerations

sions) are those created by the police, often in the jury to convict the defendant, 
the form of admissions written by the police 
that were not made by the defendant. Once Federal Cases

sions happened in Chicago.
* Concealing Evidence: In Brady v. Mary-

Sources: rcason.com, National Registry of
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