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UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT

UNITED STATES OF AMERICA, )
)

Plaintiff-Appellee, )
) ON APPEAL FROM THE UNITED 
) STATES DISTRICT COURT FOR 
) THE WESTERN DISTRICT OF 
) TENNESSEE

v.

DERRICK BRO WN,
)

Defendant-Appellant. )

ORDER

Before: SILER, MOORE, and BUSH, Circuit Judges.

Derrick Brown, a pro se federal prisoner, appeals the district court’s order denying his 

motion for a sentence reduction under the First Step Act of 2018, Pub. L. No. 115-391, 132 

Stat. 5194. This case has been referred to a panel of the court that, upon examination, unanimously 

agrees that oral argument is not needed. See Fed. R. App. P. 34(a).

In 2007, a jury convicted Brown of being a felon in possession of a firearm, see 18 U.S.C. 

§ 922(g), and body armor, see 18 U.S.C. § 931(a); and possessing with the intent to distribute 

cocaine base, see 21 U.S.C. § 841(a)(1) and (b)(1)(C), and marijuana, see 21 U.S.C. § 841(a)(1) 

and (b)(1)(D). The government had also filed an information under 21 U.S.C. § 851(a)(1) stating 

that Brown had prior drug convictions that subjected him to increased penalties under 

§ 841(b)(1)(C). In 2008, the district court sentenced Brown to 387 months of imprisonment: 

concurrent terms of 327 months on the firearm and cocaine-base convictions, a consecutive 

60-month term on the body-armor conviction, and a concurrent 120-month term on the marijuana 

conviction. We affirmed the judgment on direct appeal, United States v. Brown, Nos. 08-
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5319/5402/5515 (6th Cir. June 19,2009) (order), and denied a certificate of appealability to appeal 

the district court’s denial of his 28 U.S.C. § 2255 motion to vacate.

In 2019, Brown moved for a sentence reduction under the First Step Act. The district court 

denied the motion without a hearing, holding that Brown was not eligible for a reduction and, even 

if he were, that he did not merit one.

On appeal, Brown challenges the district court’s determination that he was not eligible for 

relief under the First Step Act, argues that the district court erred in concluding that he was 

sentenced under § 841(b)(1)(C), and maintains that his sentence violated United States v. Booker, 

543 U.S. 220 (2005).

“A district court may modify a defendant’s sentence only as authorized by statute.” United 

States v. Watkins, 625 F.3d 277, 280 (6th Cir. 2010). Neither the First Step Act nor the general 

sentence-modification statute, 18 U.S.C. § 3582(c), authorizes a sentence reduction based on the 

court having sentenced a defendant in violation of Booker, and thus we lack jurisdiction to consider 

that request. See United States v. Williams, 607 F.3d 1123, 1125 (6th Cir. 2010).

We review de novo the district court’s determination that Brown was not eligible for a 

sentence reduction under the First Step Act. See United States v. Snow, 967 F.3d 563, 564 (6th 

Cir. 2020). The First Step Act, among other things, empowers district courts to apply certain • 

provisions of the Fair Sentencing Act of 2010 retroactively. See United States v. Woods, 949 F.3d 

934,936 (6th Cir. 2020). Under § 404 of the First Step Act, “[a] court that imposed a sentence for 

a covered offense may ... impose a reduced sentence as if sections 2 and 3 of the Fair Sentencing 

Act of 2010 were in effect at the time the covered offense was committed.” § 404(b), 132 Stat. at 

5222 (internal citation omitted). The section defines “covered offense” as “a violation of a Federal 

criminal statute, the statutory penalties for which were modified by section 2 or 3 of the Fair 

Sentencing Act.” § 404(a), 132 Stat. at 5222. Section 2 of the Fair Sentencing Act amended 

21 U.S.C. § 841(b)(1)(A) and (B) by increasing the amount of cocaine base required to trigger the 

10- and 5-year mandatory-minimum sentences for drug convictions under § 841(a). Fair 

Sentencing Act of 2010, Pub. L. No. 111-220, § 2, 124 Stat. 2372. Section 3 eliminated the

s-'-



No. 20-5312
-3-

mandatory-minimum sentence for simple possession, and thus it is not relevant here. § 3,124 Stat. 

at 2372.

Brown argued that he was eligible for a First Step Act sentence reduction based on his 

conviction for possessing with the intent to distribute cocaine base under § 841(a). The district

determined that, because Brown’s sentence for his § 841(a) conviction fell under § 841(b)(1)(C), 

and not subsections (A) or (B), it was not a “covered offense” under the First Step Act. Thus, the 

district court held that Brown was not eligible for a sentence reduction.

In arguing that the district court’s ruling was erroneous, Brown asserts that he was 

sentenced under § 841(b)(1)(B), not subsection (C). But given that his indictment, the 

government’s information, his presentence report, the sentencing transcript, his sentencing 

judgment, and his 327-month sentence for his § 841(a) offense all either reference or correspond

to § 841(b)(1)(C), the district court plainly sentenced him under that subsection.

The district court also did not err in finding that Brown was ineligible for a sentence, 

reduction under the First Step Act. The Fair Sentencing Act did not modify the statutory penalties 

set forth in § 841(b)(1)(C); whether before or after the passage of the Fair Sentencing Act, Brown 

was subject to a maximum sentence of 30 years of imprisonment. See United States v. Wiseman, 

932 F.3d 411, 417 (6th Cir. 2019), cert, denied, 140 S. Ct. 1237 (2020). Thus, Brown was not. 

convicted of a “covered offense” under the First Step Act and was not eligible for a sentence 

reduction.

Accordingly, we AFFIRM the district court’s order.

ENT EKED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)
)v. No. 2:06-cr-20180-STA
)

DERRICK BROWN, )
)

Defendant.

ORDER DENYING DEFENDANT’S MOTION FOR REDUCED SENTENCE 
PURSUANT TO THE FIRST STEP ACT OF 2018

Before the Court is Defendant Derrick Brown’s Motion for Reduced Sentence Pursuant to 

the First Step Act of 2018 (ECF No. 215) filed on December 15, 2019.1 The United States of 

America has responded in opposition, and Defendant has filed a reply along with additional 

supporting authority. For the reasons set forth below, Defendant’s Motion is DENIED.

BACKGROUND

On May 22, 2006, a federal grand jury sitting in the Western District of Tennessee returned 

indictment against Defendant, charging him with one count of being a felon in possession of a 

nrearm in violation of 18 U.S.C. § 922(g); one count of being a feion in possession of body armor 

in violation of 18 U.S.C. § 931(a); one count of possessing with the intent to distribute cocaine

an

i Pursuant to Administrative Order No. 2019-07, the Federal Public Defender’s Office (or, 
in the event of a conflict of interest, a CJA Panel attorney) is appointed to represent defendants 
who were sentenced in this Court and who have requested a review of their case to determine 
whether they are eligible for relief under the First Step Act. The Federal Public Defender filed 
the Motion on Defendant’s behalf.
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career criminal and calculated a total offense level of 34 and a criminal history category of VI, 

with a resulting guidelines range of 262 to 327 months. The PSR specifically found that 

Defendant’s crack cocaine offense involved 1.4 grams of crack cocaine. At the time of 

Defendant’s sentencing, the Controlled Substances Act, 21 U.S.C. § 841(b)(1)(B), established a 5- 

year statutory minimum for crack cocaine offenses involving 5 grams or more of crack. The Fair 

Sentencing Act altered the quantity required under § 841(b)(1)(B) to trigger the 5-year minimum 

from 5 grams to 28 grams. Defendant’s crime involved only 1.4 grams of crack. Based on this 

quantity of crack cocaine, the government contends that Defendant has not shown that the Fair 

Sentencing Act of 2010 modified the statutory penalty for his particular crack cocaine offense, and 

so he is not eligible for relief under the First Step Act. Even if Defendant met the eligibility 

requirements of the First Step Act, the government argues that the Court should not exercise its 

discretion to reduce Defendant’s sentence in light of Defendant’s criminal history.2

After the government filed its response and the U.S. Probation Office filed a 

memorandum, the Court found that a reply from Defendant would aid the Court in making its 

determination of the issue. Defendant filed a reply at the Court’s direction, addressing the 

government’s arguments. Defendant maintains that the First Step Act’s definition of a “covered 

offense requires the Court to look to the type of offense, meaning whether the offense “involved 

cocaine base.” Def’s Reply Br. 3 (ECF No. 220). In other words, Defendant’s conviction meets

On January 8, 2020, the U.S. Probation Office submitted a memorandum to the Court, 
• recommending that the Court find Defendant ineligible for relief under the First Step Act. Just as 
the government argued in its response to Defendant’s Motion, the Supervising Probation Officer 
reasoned that Defendant’s crack cocaine offense was not a “covered offense.” Based on the 
quantity of cocaine base involved in Defendant’s offense, Defendant was sentenced under 21 
U.S.C. § 841(b)(1)(C), which was not modified by the Fair Sentencing Act or the First Step Act. 
Therefore, the Court should hold that Defendant is not entitled to First Step Act relief.

3
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the First Step Act’s definition of a “covered offense” because it involved cocaine base, without 

regard to the quantity involved. Therefore, the Court should find Defendant eligible for relief and 

grant a hearing to decide whether resentencing is warranted.

STANDARD OF REVIEW

“Federal courts are forbidden, as a general matter, to modify a term of imprisonment 

it has been imposed, but the rule of finality is subject to a few narrow exceptions.” Freeman v. 

United States, 564 U.S. 522, 526 (2011) (internal citation and quotation marks omitted). 

Congress has created one exception to the rule in 18 U.S.C. § 3582, which allows a district court 

to modify an imposed term of imprisonment to the extent otherwise expressly permitted by statute 

... .” 18 U.S.C. § 3582(c)(1)(B). Consistent with 18 U.S.C. § 3582(c)(1)(B), the First Step Act 

of 2018, § 404(b), Pub. L. No. 115-391, 132 Stat. 5194, permits a sentencing court to reduce the 

sentence of an eligible defendant. First Step Act, § 404(b). The First Step Act, § 404(a), 

retroactively applies the Fair Sentencing Act of 2010, Pub. L. No. 111-2220, 124 Stat. 2372 

(“FSA”) and its reduced statutory penalties for cocaine base (“crack cocaine”) offenses committed 

before August 3, 2010.

In order to be eligible for a sentence reduction, a defendant must satisfy the following 

criteria: (1) the defendant must have been sentenced to a “covered offense” (a violation of a federal 

criminal statute that had its statutory penalties modified by section 2 or 3 of the FSA) committed 

before August 3, 2010; (2) the sentence was not “previously imposed or previously reduced in 

accordance with sections 2 or 3 of the FSA; and (3) the defendant must not have previously made 

a motion under the First Step Act to reduce the sentence that was denied after a complete review 

on its merits. First Step Act, § 404(a) &.(c).

once
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ANALYSIS

The threshold issue presented in Defendant’s Motion is whether his crack cocaine 

conviction meets the statutory definition of a “covered offense.” As the government concedes, 

Defendant was convicted of an offense involving cocaine base, a violation of 21 U.S.C. § 

841 (a)(1). But as the government correctly notes, the FSA did not alter the statutory penalty for 

Defendant’s offense based on the quantity of crack cocaine involved in his crime. The First Step 

Act defines “covered offenses” to include only offenses with statutory penalties modified by 

section 2 or section 3 of the FSA. Section 2 of the FSA modified the penalties defined in § 

841(b)(1)(A) and (B) by “increase[ing] the drug amounts triggering mandatory minimums for 

crack trafficking offenses from 5 grams to 28 grams in respect to the 5-year minimum and from 

50 grams to 280 grams in respect to the 10-year minimum . . . .” Dorsey v. United States, 567 

U.S. 260, 269 (2012) (citing FSA § 2(a), 124 Stat. 2372). Section 3 “eliminated the 5 

mandatory minimum for simple possession of crack,” as defined in 21 U.S.C. 844(a). Id. (citing 

FSA §3, 124 Stat. 2372).

A defendant will be eligible for relief under the First Step Act “because, and only because 

the Fair Sentencing Act modified the statutory range for his [crack cocaine] offense.” 

States^^Beamus, 943 F.3d 789, 792 (6th Cir. 2019) (holding that a defendant was eligible for 

resentencing because the FSA modified the statutory penalty for his offense, regardless of the fact 

that the defendant was sentenced as a career offender). In this case, however, the FSA did not 

alter the statutory range applicable to Defendant’s cocaine base offense. Section 2 of the FSA 

modified the statutory minimums found in § 841 (b)(1)(A) and (B) but had no effect on the statutory 

penalty in § 841(b)(1)(C). United States v. Brown. 785 F. App’x 189, 190 (4th Cir. 2019) (per

-year

United
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curiam) (holding that a violation of § 841(b)(1)(C) was a not a “covered offense” for purposes of 

the First Step Act); United States v. Martinez, 111 F. App’x 946, 947 (10th Cir. 2019) (“The Fair 

Sentencing Act had no effect on § 841(b)(1)(C) and, thus, [the defendant’s] crime of conviction is 

not a ‘covered offense’ under the Act.”); see also United States v, Wiseman. 932 F.3d 411, 417 

(6th Cir. 2019) (noting in dicta that “the First Step Act did not alter the definition of ‘felony 

drug offense[s]’ that serve as qualifying convictions under 21 U.S.C. § 841(b)(1)(C),” only “21 

U.S.C. § 841(b)(1)(A) & (B), changing qualifying convictions under these sections from ‘felony 

drug offense[s]’ to ‘serious drug felonfies]’”); United States v. Berry, No. 05-20048, 2020 WL 

674340, at *2 (E.D. Mich. Feb. 11, 2020) (“An offense under § 841(b)(1)(C) does not qualify 

‘covered offense.’”); United States v. Martin, No. 3:07-cr-154, 2019 WL 2178619, at *1 (E.D. 

Tenn. May 20, 2019) (same). Defendant was convicted of possessing with the intent to distribute 

cocaine base in violation of § 841(a)(1) and sentenced under § 841(b)(1)(C) based on the quantity 

of crack cocaine, 1A grams, associated with his offense. Put another way, § 841(b)(1)(C) set the 

statutory penalty for Defendant’s charge. Because sections 2 and 3 of the FSA did not modify 

the penalties set out in § 841(b)(1)(C), Defendant’s cocaine base charge is not a “covered offense,” 

as the First Step Act defines the term. The Court concludes then that Defendant is not eligible for 

relief.

as a

To avoid this result, Defendant argues that all crack cocaine offenses, regardless of drug 

quantity, are “covered offenses” and categorically qualify a defendant for First Step Act relief. 

Defendant cites for support decisions from other district courts, including some sitting within the 

Sixth Circuit. See United States v. Bouldinz, 379 F. Supp. 3d 646, 652 (W.D. Mich. 2019) (“For 

purposes of eligibility alone, quantity determinations are unnecessary.”) and (“Quantity is simply

6
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not part of the statutory test for eligibility under the First Step Act. Eligibility turns entirely 

the categorical nature of the prior conviction. All other issues, including the proper quantity 

determination, are a part of a reviewing court’s discretionary call on whether to modify an eligible 

defendant’s sentence.”); United States v. Rose, 379 F. Supp. 3d 223, 231 (S.D.N.Y. 2019) 

(applying similar reasoning); United States v. Hemphill, No. 3:08-cr-008, 2020 WL 60237, at *1 

(E.D. Tenn. Jan. 6, 2020) (same).3

But the Court notes that each of these cases is distinguishable from Defendant’s 

insofar as the defendants in them were convicted of crimes involving drug quantities that triggered 

mandatory minimums under § 841(b)(1)(A) and (B), the “statutory penalties for which

on

case

were

modified by section 2” of the FSA. See Boulding, 379 F. Supp. 3d at 649 (noting that the 

defendant was subject to a mandatory life sentence pursuant to § 841 (b)(l)(A)(iii) because his 

offense conduct involved 50 grams of crack cocaine); Rose, 379 F. Supp. 3d at 231 

(holding that two defendants were “eligible for a reduced sentence under the First Step Act b 

they were each subjected to the mandatory minimum penalty set by 21 U.S.C. § 841 (b)(l)(A)(iii),

or more

ecause

Defendant also relies on a First Step Act decision issued by another member of this Court 
after Defendant had filed his reply brief. See Def.’s Additional Citations, Feb. 13,2020 (ECF No. 
221). In United States v. Currie, Senior U.S. District Judge Jon P. McCalla found that the 
defendant was eligible for First Step Act relief but declined to resentence the defendant See 
Order Denying Mot. for Reduction of Sentence, Feb. 12, 2010, United States v. Currie, No. 2:09- 
cr-20448-JPM (ECF No. 87). Defendant cites Currie for the proposition that a “[§ 841](b)(l)(C) 
offense was a ‘covered offense.’” Def.’s Additional Citations 1. The Court finds that Currie is 
somewhat distinguishable on its facts and arguably does not stand for the proposition for which 
Defendant cites it. The defendant in Currie pleaded guilty to distribution of crack cocaine, and 
the presentence report found that his offense involved 16.5 grams of crack. This quantity would 
have triggered the mandatory minimum of § 841(b)(1)(B), and not the general penalty range of § 
841(b)(1)(C). So Defendant’s reading of the opinion notwithstanding, Currie did not address 
First Step Act eligibility for crack offenses governed by § 841(b)(1)(C). Perhaps more important, 
the FSA modified the statutory penalty for the defendant’s specific crime in Currie, a fact that 
clearly qualified the defendant for relief under the First Step Act.

7
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which was amended by the Fair Sentencing Act of 2010”); Hemphill, 2020 WL 60237, at *1 

(stating that the defendant pleaded “guilty to possessing with the intent to distribute five grams or 

more of a mixture and substance containing a detectable amount of cocaine base, in violation of 21 

U.S.C. §§ 841(a)(1) and 841(b)(1)(B)”); see also United States v. King, — F. Supp. 3d —, 2019 

WL 7563528, at *2 (M.D. Tenn. Oct. 30, 2019) (holding that a defendant was eligible for First 

Step Act relief where the defendant’s conviction triggered § 841(b)(l)(B)(iii)’s mandatory 

minimum). Furthermore, the reasoning of the cases cited by Defendant is not inconsistent with 

the Court’s holding that the First Step Act makes only defendants convicted under § 841(a)(1)(A) 

or (B) eligible for relief. Boulding, 379 F. Supp. 3d at 652 (deciding that “[a] ‘covered offense’ 

is one for which the Fair Sentencing Act modified the penalties, which includes any crack cocaine 

offense under Section 841(b)(1)(A) or (B)”). As a result, the Court finds that the decisions cited 

by Defendant actually support the Court’s holding.

Even if the Court accepted the premise of Defendant’s argument, the Court would find that 

under the circumstances Defendant is not entitled to a reduced sentence. Relief under the First 

Step Act is discretionary. First Step Act, § 404(c) (“Nothing in this section shall be construed to ?' 

require a court to reduce any sentence pursuant to this section.”). In light of the fact that the FSA 

did not actually alter the statutory penalty for Defendant’s crack cocaine offense, the Court 

no justification for resentencing. The government jfiled an information concerning Defendant’s 

prior narcotics convictions pursuant to 21 U.S.C. § 851(a)(1). Based on Defendant’s prior drug 

crimes, § 841(b)(1)(C) established the penalty for Defendant’s offense as no more than 30 years 

imprisonment. As the Court has already shown, the FSA did not modify this penalty. Defendant 

was also determined to be an Armed Career Criminal, which yielded an offense level of 34. Taken

sees

8
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together with Defendant’s criminal history category of VI, the Court at sentencing calculated
“ " ' "J- —   .•■-"■■■ —- —1■■...■■ —    - I ■ I -- —-.  —  ,, ________________________

guidelines range of 262 to 327 months. Defendant has not shown that anything in the FSA and 

its amendments to the Controlled Substances Act would result in a different guidelines range in 

his case or justify a reduction in his sentence.

a

CONCLUSION

The Court holds that Defendant is not eligible for relief under the First Step Act. In the 

alternative, ev_en if he was eligible, the Court finds no grounds to exercise its discretion to

JSSPtence him,^Therefore, Defendant’s Motion is DENIED.

IT IS SO ORDERED.
s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date: March 2, 2020.
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