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Before
DIANE P. WOOD, Chief Judge
MICHAEL S. KANNE, Circuit Judge

- No. 19-1679

CYRUS LINTON BROOKS, Appeal from the United States District
Petitioner-Appellant, Court for the Eastern District of Wisconsin.
v. : : - No.17-C-1718

RANDALL R. HEPP, William C. Griesbach,
Respondent-Appellee. _ Judge.

ORDER

Cyrus Brooks has filed a notice of appeal from the denial of his petition under
28 U.S.C. § 2254 and an application for a certificate of appealability. We have reviewed
the final order of the district court and the record on appeal. We find noc substantial
showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

CYRUS LINTON BROOKS,
Petitioner,

V. Case No. 17-C-1718

RANDALL R. HEPP,

Respondent.

DECISION AND ORDER

Petitioner Cyrus Linton Brooks, who is currently serving a sentence for first-degree reckless
homicide in a Wisconsin state prison, filed a petition for federal relief from his state conviction
pursuant to 28 U.S.C. § 2254 on December 11, 2017. A Milwaukee County jury found Brooks
guilty as party to the crime and he was sentenced to thirty years of initial confinement and eight
years of extended supervision. Brooks asserts that his state court conviction and sentence were
imposed in violation of his rights under the United States Constitution. For the reasons that follow,
the petition will be denied and the case dismissed.

BACKGROUND

In March 2011, the State charged Brooks and his co-defendant, Maurice Stokes, with first-
degree reckless homicide as a party to the crime for the shooting death of Terry Baker in October
2005. They were tried separately. At Brooks’ trial, Julius Turner described the events that took
place the night before the shooting and the day of the shooting.

Turner testified that the night before the shooting, as he was walking back from a gas station,
Brooks, Stokes, and another man approached him looking for Baker. Brooks told Turner that he
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should stop hanging around Baker because Baker was a dead man and then showed Turner a |
handgun. The next morning, Baker left Turner’s house on his bicycle, and Turner got in his car and
.traveled in the same direction. Turner then heard three or four gunshots. He saw a green vehicle
that he recognized as usually being occupied by Brooks and Stokes parked in an alley. Turner
testified that he saw Brooks in the ally with a rifle and Stokes with a handgun. Brooks then aimed
his rifle at Baker as Baker was trying to flee over a fence. Brooks fired and struck Baker in the
back.

According to the autopsy, the bullet traveled through Baker’s lungs and heart, and he died
in the backyard. ECF No. 10-19 at 64:24-65:23. Although Turner did not see Stokes fire his
handgun, several .40 caliber casings were found at the scene, along with several .30-.30 spent
cartridges. The bullet fired from a .30-.30 rifle that passed through Baker was found in his clothes
at the autopsy. Id. at 67:7-16. |

The preliminary hearing testimony of Michael Henderson, who failed to respond to a
subpoena, was also read to the jury. Henderson testified that he was about two houses away from
the location of the shooting. He testified that he saw Stokes with a gun, chasing Baker, and saw
Stokes fire toward Baker. He did not see anyone else chasing or shooting at Baker. The State’s
theory was that Henderson’s observations were at the beginning of the chase, that Brooks fired thé
fatal shot, but that both were criminally responsible. Based upon this and other evidence, the jury
found Brooks guilty of first-degree reckless homicide.

Brooks subsequently filed a postconviction motion, which the circuit court denied. The
Wisconsin Court of Appeals affirmed Brooks’ conviction. State v. Brooks, No. 2013AP2260-CR,

2014 WI App 110 (Wis. Ct. App. Sept. 30,2014). The Wisconsin Supreme Court denied Brooks’
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petition for review on February 10, 2015. On October 5, 2016, Brooks filed a pro se collateral

appeal brief with the Wisconsin Court of Appeals. The Court of Appeals affirmed the

postconviction order denying relief. See State v. Brooks, No. 2016AP974, (Wis. Ct. App. Aug. 3,

2017). The Wisconsinv Supreme Court denied Brooks’ petition for review on November 13, 2017.
ANALYSIS |

The petition is governed by the Antiterrorism and Effective Death Penalty Act (AEDPA),
28 U.S.C. § 2254. Under AEDPA, a federal court may grant habeas relief only when a state court’s
decision on the merits was “contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by” decisions from the Supreme Court, or was “based on an
unreasonable determination of the facts.” 28 U.S.C. § 2254(d); see also Woods v. Donald, 135 S. |
Ct. 1372, 1376 (2015). A state court decision is “contrary to . . . clearly established F e(ieral law”
if the court did not apply the proper legal rule, or, in applying the proper legal rule, reached the
opposite result as the Supreme Court on “materially indistinguishable” facts. Brown v. Payton, 544
U.S. 133, 141 (2005). A state court decision is an “unreasonable application of . . . clearly
established Federal law” when the court applied Supreme Court precedent in “an objectively
unreasonable manner.” Id.

This is, and was meant to be, an “intentionally” difficult standard to meet. Harrington v.
Richter, 562 U.S. 86, 102 (2011). “To satisfy this high bar, a habeas petitioner is required to ‘show
that the state court’s ruling on the claim being presented in federal court was so lacking in
justification that there was an error well understood and comprehended in existing law beyond any
possibility for fairminded disagreement.” Woods, 135 S. Ct. at 1376 (quoting Harrington, 562 U.S.

at 103).
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A. Right to Confrontation

Brooks asserts that he was denied his right to confrontation under the Sixth Amendment.
The Sixth Amendment’s Confrontation Clause provides that in all criminal prosecutions, “the
accused shall enjoy the right . . . to be confronted with the witnesses against him.” U.S. Const.
amend. VI. In Crawford v. Washington, the Supreme Court found that the Confrontation Clause
bars “admission of testimonial statements of a witness who did not appear at trial unless he was
unavailable to testify, and the defendant . . . had a prior opportunity for cross-examination.” 541
U.S. 36, 53-54 (2004). Subsequently, in Bullcoming v. New Mexico, the Supreme Court addressed
“whether the Confrontation Clause permits the prosecution to introduce a forensic laboratory report
containing a testimonial certification—made for the purpose of proving a particular fact—through
the in-court testimony of a scientist who did not sign the certification or perform or observe the test
reported in the certification.” 564 U.S. 647, 652 (2011). There, the Court reviewed the
admissibility of a BAC report authored and signed by a non-testifying analyst. The report was
introduced at trial through a surrogate analyst to prove that the defendant had a BAC level 0o 0.21.
The Court held that the Confrontation Clause prohibits an analyst from testifying about a report
completed by another analyst when the testifying analyst neither participated in nor observed or
reviewed the other’s analysis and did not have an “independent opinion” concerning the forensic
testimony. Id. at 655.

In this case, Dr. K. Alan Stormo conducted an autopsy of Baker’s body on October 30,2005.
Dr. Stormo retired prior to trial, and the prosecution called Dr. Wieslawa Tlomak to testify about
Baker’s cause of death at Brooks’ trial. She testified that it was her opinion, to a reasonable degree

of medical certainty, that Baker’s cause of death was gunshot wounds to his chest. Brooks asserts
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that his confrontation rights were violated because he could not confront the medical examiner who
performed the autopsy.

The Court of Appeals found that Brooks failed to establish that he was denied his right to
confrontation. In reaching this determination, the court relied on the Wisconsin Supreme Court’s
decision in State v. Williams, which held that “the presence and availability for cross-examination
of a highly qualified witness, who is familiar with the procedures at hand, supervises or reviews the
work of the testing analyst, and renders her own expert opinion” satisfies a defendant’s
confrontation rights, “despite the fact that the expert was not the person who performed the
mechanics of the original tests.” 2002 WI 58, 920, 253 Wis. 2d 99, 644 N.W.2d 919. The court
alsonoted that the Wisconsin Supreme Court later reiterated in State v Griep that “expert testimony
based in part on tests conducted by a non-testifying analyst satisfies a defendant’s right of
confrontation if the expert witness: (1) reviewed the analyst’s test, and (2) formed an independent
opinion to which he testified at trial.” 2015 WI140, 9 3,47-57,316 Wis. 2d 657, 863 N.W.2d 567.
Applying these principles, the Court of Appeals found that the analyst who testified as to Baker’s
cause of death satisfied both prongs of this test and did not violate Brooks’ confrontation right. See
ECF No. 10-11 at 6-7.

While Brooks relies on Bullcoming to support his position that the prosecution was required
to call the analyst who created the autopsy report as a witness, the testifying medical examiner here
was more than a “surrogate” witness. As the Wisconsin Court of Appeals explained, the testifying
medical examiner testified that she was a forensic pathologist for the Milwaukee County Medical
Examiner’s Office and had performed approximately 1,300 autopsies. She stated that she actively

reviewed Baker’s file, including the autopsy report and photographs, and reached her own
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independent opinions regarding Baker’s cause of death. See id. at 7. The analyst was able to
convey what those opinions were and Brooks had an opportunity to confront her about the same.
Bullcoming does not compel the conclusion that the analyst’s testimony infringed Brook’s
confrontation right. The Seventh Circuit reached essentially the same conclusidn in United States
v. Maxwell, 724 F.3d 724 (7th Cir. 2013), in upholding the admissibility of the testimony of a lab
analyst as to the nature of a controlled substance in reliance on information gathered and produced
by an analyst who did not himself testify. I therefore cannot say that the Wisconsin Court of
Appeals unreasonably applied clearly established federal law in concluding that Brooks was not
denied his right to confrontation. Brooks is not entitled to federal habeas relief on this claim.
B. Ineffective Assistance of Counsel

Brooks has raised a number of arguments suggesting that his trial counsel and appellate
counsel were ineffective. A claim of ineffective assistance of counsel is governed by well-
established law set forth by the United States Supreme Court in Strickland v. Washington, 466 U.S.
668 (1984). Under Strickland, the petitioner must show that (1) counsel’s representation was
deficient in that it fell below an objective standard of reasonableness and (2) counsel’s deficient
performance deprived the defendant of a fair trial. Id. at 687-88. A petitioner satisfies the first
prong if he demonstrates that “counsel’s representation fell below an objective standard of
reasonableness.” Id. To satisfy the second prong, a petitioner must demonstrate that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Id.

“It is all too tempting for a defendant to second-guess counsel’s assistance after conviction

or adverse sentence, and it is all too easy for a court, examining counsel’s defense after it has proved
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unsuccessful, to conclude that a particularized act or omission from counsel was unreasonable.”
1d. at 689. For this reason, the Supreme Court has made clear that “judicial scrutiny of counsel’s
performance must be highly deferential.” Id. That is, “a court must indulge a strong presumption
that counsel’s conduct falls within the wide range of reasonable professional assistance,” and that
“the defendant must overcome the presumption that, under the circumstances, the challenged action
‘might be considered sound trial strategy.”” Id. (quoting Michel v. Louisiana, 350 U.S. 91, 101
(1955)).

1. Trial Counsel

Brooks claims his trial counsel was ineffective for failing to investigate footprint evidence
obtained from the hood of a car at the crime scene. This evidence revealed that the footprints
crossing the hood of the car were size 11 to 11%. Brooks argues that because he wears a size 9 to
9Y2 shoe, he could not have left the footprints on the hood of the car. The Court of Appeals
determined this evidence was not exculpatory. The court explained, the evidence at trial was that
there were two men with guns, Brooks and Stokes, chasing Baker before he was killed. Therefore,
the evidence that the footprints did not belong to Brooks would not have been exculpatory. The
state court’s conclusion was eminently reasonable and so federal habeas relief is unavailable.

Brooks also argues that he is entitled to habeas relief on his claim that trial counsel was
ineffective for failing to subpoena Michael Henderson to testify at trial. Henderson testified at
Brooks’ preliminary hearing. He testified that he was approximately two houses away from where
the shooting occurred and did not see anyone else firing a gun at Baker or chasing Baker except
Stokes. Henderson never testified that Brooks had any involvement in the shooting. Henderson

later testified at Stokes’ trial. His testimony there contradicted the testimony he provided at Brooks’
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preliminary hearing. In particular, Henderson indicated that he saw another person with Stokes; that

the other person was caramel-skinned with braids; that Baker approached the two men on his

bicycle, but jumped off the bicycle and ran between the houses, out of Henderson’s sight; and that

Henderson heard gunshots but did not see who was shooting. The State listed Henderson as a

witness it planned to call at Brooks’ trial, and Brooks’ trial counsel believed he could rely on the

State’s subpoena to produce Henderson for trial. When the parties could not secure Henderson as
a witness, Henderson’s preliminary hearing testimony was read to the jury.

Brooks claims he was prejudiced by his counsel’s failure to have Henderson testify about
the caramel-skinned person involved in the shooting. But as the state courts noted, Henderson’s
preliminary hearing testimony in which he denied the existence of a second shooter was more
favorable to Brooks than Henderson’s testimony at Stokes’ trial because the jury could have still
reasonably concluded from the testimony regarding a caramel-skinned individual that Brooks was
the second ‘shooter. In other words, any testimony about a caramel-skinned individual would not
have tipped the outcome of the case, and thus there was no showing of prejudice. This is a
reasonable conclusion that does not come close to reaching the federal AEDPA standard for habeas
relief._' Moreover, if Henderson failed to appear in response to the prosecution’s subpoena, there is
no reason to believe he would have shown in response to a subpoena issued by the defense.

Finally, Brooks claims his trial counsel was ineffective for failing to preserve a claim that
the State “purchased” a witness to falsely testify at his preliminary hearing. The evidence Brooks
relies on to support his position is a letter from the assistant district attorney to the administrative
law judge which states that the witness had cooperated with the State by testifying truthfully at the

preliminary hearing as to an admission that Brooks made to him in custody and that the State had
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promised only to make the judge aware of the witness’ cooperation. ECF No. 13-1. As the Court
of Appeals noted, nothing in the letter suggests that the State presented knowingly false information
at the preliminary hearing. ECF No. 10-11 at 7-8. It thus follows that Brooks’ trial counsel was
not ineffective for failing to preserve this claim. The court of appeals’ decision was not contrary
to clearly established federal law.

2. Appellate Counsel

Brooks claims that appellate counsel was ineffective forv failing to investigate his claim that
the State’s witness had been paid by the victim’s family to identify Brooks as the individual who
committed the crime and for failing to investigate the footprint evidence. These claims were not
exhausted in the state courts. A district court may not adjudicate a habeas petition that contains both
claims that have been exhausted and claims that have not been exhausted. Rosev. Lundy, 455 U.S.
509, 510 (1982). Rather than dismiss a petition containing both exhausted and unexhausted claims,
“a district court might stay the petition and hold it in abeyance while the petitioner returns to state
court to exhaust his previously unexhausted claims. Once the petitioner exhausts his state court
remedies, the district court will lift the stay and allow the petitioner to proceed in federal court.”
Rhines v. Weber, 544 U.S. 269, 275-76 (2005). A stay should not be granted automatically,
however:

Staying a federal habeas petition frustrates AEDPA’s objective of encouraging

finality by allowing a petitioner to delay the resolution of the federal proceedings.

It also undermines AEDPA’s goal of streamlining federal habeas proceedings by

decreasing a petitioner’s incentive to exhaust all his claims in state court prior to

filing his federal petition.

Id. at 277. A stay should not be granted when there is not good cause for the petitioner’s failure to

exhaust his claims first in state court or when the unexhausted claims are plainly meritless. /d.
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In this case, Brooks’ claims are plainly meritless. As an initial matter, Brooks claims that
appellate counsel was ineffective for failing to investigate his claim that the State’s witness had
been paid by the victim’s family to identify Brooks as the individual who committed the crime.
Brooks asserts that he had an affidavit from Shawnrell Simmons who was in the Milwaukee County
Jail with Turner, one of the State’s eye witnesses to the events. Simmons averred that Turner told
him that he did not want to testify because he did not even see his friend get murdered and he
accepted cash from someone to testify against two men. Turner allegedly told Simmons that he took
the money and went back to Texas. The Court of Appeals concluded the circuit court properly
rejected Simmons’ affidavit because it was based on hearsay and was not supported by
corroborating evidence. It held that the evidence did not warrant a new trial on the ground of newly
discovered evidence. As to his claim that his appellate counsel was ineffective for failing to
investigate and undertake the development of the footprint forensic evidence, the Court of Appeals
concluded that trial counsel was not ineffective in failing to investigate the footprint evidence
because that evidence was ﬁot exculpatory. Appellate counsel cannot be ineffective for failing to
raise issues in which the Court of Appeals finds no merit. In light of the Court of Appeals’
conclusions, I find no merit to these claims. Accordingly, there is no reason to stay this petition to
allow Brooks to exhaust these claims in state court and those claims will be dismissed.

C. Evidentiary Hearing

Finally, Brooks requests an evidentiary hearing in this court. A state court’s factual findings
are presumed correct unless the petitioner rebuts this presumption with clear and convincing
evidence. 28 U.S.C. § 2254(e)(1). Although Brooks asserts the state court’s factual determination

was unreasonable, he does not identify any particular finding as incorrect. Brooks has not submitted
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clear and convincing evidence to rebut the presumption that the state court’s findings were correct.
Accordingly, Brooks is not entitled to an evidentiary hearing.

CONCLUSION

e — -

- —————

( denied. Ido not believe that reasonable jurists would believe that Brooks has made a substantial
o — - - - - om T T T T e T e s S

e —— ——— - —_—

LJ sho‘\;\;i_;g:foif’@leideniaﬂl of a constitutional right

The Clerk is directed to enter judgment denying the petition and disrhissing the action. A |
dissatisfied party may appeal this court’s decision to the Court of Appeals for the Seventh Circuit
by ﬁiing in this court a notice of appeal within 30 days of the entry of judgment. See Fed. R. App.
P. 3, 4. In the event the petitioner decides to appeal, he should also request the cc;urt of appeals to
issﬁé a certificate of appealability. Fed. R. App. P. 22(b).

SO ORDERED this _11th day of March, 2019.

s/ William C. Griesbach

William C. Griesbach, Chief Judge
United States District Court
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AQO 450 (Rev. 5/85) Judgment in a Civil Case

United States District Court

EASTERN DISTRICT OF WISCONSIN

CYRUS LINTON BROOKS,
Petitioner,
JUDGMENT IN A CIVIL CASE
V. Case No. 17-C-1718
RANDALL R. HEPP,

Respondent.

U Jury Verdict. This action came before the Court for a trial by jury. The issues have been
tried and the jury has rendered its verdict '

Decision by Court. This action came before the Court for consideration.

IT IS HEREBY ORDERED AND ADJUDGED that the petition is denied and this
action is DISMISSED. A certificate of appealability will be denied.

Approved: s/ William C. Griesbach
William C. Griesbach, Chief Judge
United States District Court

Dated: March 11, 2019

STEPHEN C. DRIES
Clerk of Court

s/ Mara A. Corpus
(By) Deputy Clerk
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MILWAUKEE COUNTY

ATE OF WISCONSIN CIRCUIT COURT BRANCH 29 o UTiictal Use Uty
ite of Wisconsin vs. Cyrus Linton Brooks Judgment of Conviction
' ' Sentence to Wisconsin State Ff:':D
: Prisons and Extended 11212011
Supervision Clerk ot Circuit Court

te of Birth: 09-06-1984

Case No. 2011CF001651

Mitwaukee County, Wi

t Aliases: AKA Cyros Brooks

The defendant was found guilty of the following crime(s):
P . Date(s) Tral Date(s)
. Description Violation Plea Severity Committed To Convicted
[939.05 Party te a Grime] ,
1st-Degree Reckless Homicide 940.02(1) Not Guity  .Felony B 10-298-2005 Jury  10-13-2011
{T IS ADJUDGED that the defendant is guilty as convicted and sentenced as follows: .
. Sent. Date Sentence Length  Agency Comments
1 -18-2011 .State Prison w/ Ext. Supervision 38 YR
\tal Bifurcated Sentence Time ‘
--~=agment Period = o Extended Supervision Total Length of Sentence
fears Months Days Comments Years Meonths Days Years Months Days
30 0 0 ) 8 0 0 38 0 0
t Sent. De;te - Sentence' Length Agency Comments S ' A
" $1-18-2011  _Reslitution 'In the amount of $7,380.00 to Janice B.
Z 14-18-2011 Costs Provide DNA sample, pay surcharge. Pay all cost
. and surcharges. ) , .
AS TO RESTITUT pWCOSTS/SURCHARGES:
: To be paid from up to 25% of prison funds.
11-18-2011 Firearms/Weapons Restrict Court advised defendant that as a convicted felon,
’ he may not possess firearms.; his voting rights are

Sentence Concurrent With/Consecutive Information:

suspended, he may not vote in any election until
his civil rights are restored.’

Concurrent wiﬁ\/c:ohsecutiVe To Comments

Ct. Sentence Type
*{ State prison Consecutive Consecutive to any other sentence.
onditions of Extended Supervision: : : -
Ct. Condition ' Agency/Program Comments
17 Employment / School Seek/maintain full time employment.
1 Prohibitions No further violations of the law.
No weapons.
No contact with Maurice Stokes, Xavier Bates or any
member of the victim's family.
1 . Other Foliow all rules.
'onditions of Sentence or Probation
. ~Obligations: - (Total amounts only)
- o Mandatory p
C Attorney  [1Joint and Several _ Victim/Wit. 5% Rest. DNA An
Fine Court Costs_ * Fees Restitution Other Surcharge Surcharge Surchar
' 20.00 7,380.00 746.00 85.00 424.05 250.
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ATE-OF WISCONSIN CIRCUIT COURT BRANCH 29 MILWAUKEE COUNTY| For Official Use Only
te of Wisconsin vs. Cyrus Linton Brooks Judgment of Conviction

: . Sentence to Wisconsin State | ' roy

- Prisons and Extended -21-20m ‘

- Supervision Clerk of Circuit Court
© of Birth; 09-06-1984 Case No. 2011CF001651 Milwaukee County, Wi
utes, the court determines the following:
his or her criminogenic

pursuant to §973.031 Wisconsin Stat
and the person agrees to cooperate in an assessment of
te in programming or treatment the department develops for the

On count(s)
That a risk reduction sentence is appropriate
factors and his or her risk of reoffending, and to participa
person under §302.042(1). The court imposes a Risk Reduction sentence.
rsuant to §973.01(3g) and (3m) Wisconsin Statutes, the court determines the following:
s Defendantis [ isnot [X] eligible for the Challenge Incarceration Program.

s Defendantis [ 1 isnot [X] eligible for the Earned Release Program.

[T IS ADJUDGED that 0 days sentence credit are due pursuant to §973.155, Wisconsin Statutes

IT IS ORDERED that the Sheriff shall deliver the defendant into the custody of the Department.
BY THE COURT: O
N £ : N AT
. Distribution: - ;_;,' = ' L e
Richard J. Sankovitz-23, Judge £X 6; lectronically sigdfed by John Barrett
Deris Stingl, District Ath £ ec e
‘ Pae?rick Br;-glanagan. DefgmAﬁomey Z E . Circuit Gourt~hageiClerk/Depaty Cerk '
% CF S A November 21,2011
% Date
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
Branch 38
STATE OF WISCONSIN,
Plaintiff,
. FILED:
VS. CRIMINAL DIVISIO|

Case No. 11CF001651

CYRUS BROOKS, s OCT - 42013 Jas
Defendant. JOHN BARRETT
of Circuijt C
DECISION AND ORDER

DENYING MOTION FOR POSTCONVICTION RELIEF

On August 12, 2013, the defendant by his attorney filed a motion for dismissal of the
above case on grounds that his right to a speedy trial was violated. He also seeks a new trial on
the basis of newly discovered evidence and ing_ffectiye assistanpg of counsel. He was charged
_with first degree reckless homicide as a party to a crime for the shooting death 6f Terry Baker. A
jﬁry trial was held .befqre the Hon.‘,R_ilchard J. Sankovitz on October 10-_13, 2011, after which the
jury found the defendant guilty as charged. On November 18, 2011, the defendant was
sentenced to 38 years in prison (thirty years of initial confinement and eight years of extended
supervision). The case was assigned to this court as the successor to Judge Sankovitz’s homicide
calendar.

Defendants Cyrus Brooks and Maurice Stokes approached the victim, who ran from them
and was shot twice in the back. Julius Turner testified that he was with Terry Baker on the
morning just before he was killed. He testified that Baker had left his (Turner’s) house around

11 aim. on his bicycle. (Tr. 10/11/11, pp. 72-75). Turner got in his car, went in the same

direction .as Baker, and then heard three or four shots. (Id. at 76). He said he saw a green car
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genérally associated with the defendant and that both defendant Brooks and defendant Stokes
were outside of the car taking aim at the victim with guns. (Id. at 77-79). He testified that he
saw Brooks fire a shot at Baker as he was jumping a fence. (Id. at 79-80). He did not see Stokes
fire his gun, but he saw him aiming a gun with his arm extended. . (Id. at 81). On cross-
examination, Turner admitted that he did not originally tell police about seeing Brooks chase the
victim down the alley and shoot him. (Id. at 91). However, he told detectives that he knew
Brooks and Stokes were responsible, even though he didn’t want to admit he had actually seen
the shooting. (Id. at 92). He explained that the reason he did not tell police everything originally
was because he feared for his safety. (Id. at 67-68).

A speedy trial demand was made on June 1, 2011. A trial date was scheduled for
October 3, 2011 and adjourned to October 10, 2011. | The defendant asserts that 123 days passed
from the time a speedy trial demand was made until the actual trial took place, which he claims
was without any articulated reason. He maintains that his speedy trial demand should have been
honored before September 7, 2011,

The court issued a briefing schedule, to which the parties have responded. The State
maintains that the .defendant’s June 1, 2011 speedy trial demand was made before the
information was filed, and that sec. 971.10(2)(a), Wis. Stats., does not permit fhe defendant to
assert a speedy trial demand until the information is filed. Thé information was filed on June 9,
2011," and a speedy trial demand was not made after that date. The court concurs wholly with
the State’s overall analysis of this issue and finds that the defendant’s right to a speedy trial was
not violated. In additipn, the_ court cannot find the defendant was prejudiced by the relatively
short delay given the fact that he was sitting in prison in connection with another case through

July of 2012. (See Motion, p. 5).

! The preliminary hearing with regard to Brooks had been adjourned from April 25, 2011 to June 1, 2011.
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The defendant also asserts that newly discovered evidence exists in the form of two
affidavits. One is from Brandon Brumfeld, who states that he was with Julius Turner when he
was walking back from the gas station on 46% and Lisbon and that none of the men who
approached them were either Cyrus Brooks or Maurice Stokes. He further states that the
victim’s family “wanted him to say that Mr. Brooks and Mr. Stokes were at the scene of the
shoéting” and offered him money to do so.> He also adds that he never saiw Stokes or Brooks at
the scene of the shooting.

The other affidavit is from Shawnrell Simmions, who states that he was in jail with Julius
Turner, who festiﬁed against the defendant at his trial. Turner purportedly told Simmions that he
did not want to testify because he did not see who had shot the victim. He said that he took
money to testify against Brooks and Stokes and left for Texas.

Before a new trial may be awarded based on a claim of newly discovered e'vidence,. the
. defendant must demonstrate (1) thaf new evidence wﬁs discovered after the trial; (2) that the
defendant was not negligent in failing to discover the evidence before trial; (3) that the evidence is
material; (4) that the evidence is not cumulative; and (5) that there exists a reasonable probability of

a different result at a new trial. State v. Brunton, 203 Wis.2d 195, 200 (Ct. App. 1996); State v.

| Coogan, 154 Wis.2d 387, 394-95 (1990).

The State’s position is that the affidavit of Brandon Brumfeld is “not inconsistent” [sic?]’
with the testimony of Julius Turner, but then argues that Brumfeld’s statement does not line up
with Turner’s trial teétimony. It doesn’t, which gives it a certain degree of untrustworthiness and

unreliability. Brumfeld says he was with Julius Turner walking from a gas station around 46"

2 There are no further specifics in this regard as to who or what person from the victim’s family offered him money
to testify as he relates in his affidavit,

? The court believes the State intended to say “not consistent” rather than “not inconsistent” at page 4 of its brief,

3 I App. E/2.
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and Lisbon when three men apprdachedv them aéking for the whereabouts of Teﬁy Baker. He
says the men told them that Baker was going to get what he had coming, and that none of these
men were Brooks or Stokes. He then says that “within minutes,” he heard shots and, 45 minutes
to an hour later learned that Baker had beenAkilled. (Brumfeld Affidavit, pp. 2-3).

Turner, on the other hand, testified that the night before the shooting, he was walking
““back from a gas station on 46™and Lisbon when Brooks, Stokes and another man approached
him looking for Terry Baker. (Tr. 10/12/11, a.m., pp. 31-32). The men told him that Baker was
a dead man, and Brooks showed Turner a handgun. (I_d; at 34). Brumfeld’s statement is not
plausible. Turner said he was in his car minutes before the shooting, not walking from the gas
station on 46™ and Lisbon. Turner is talking about his walk from the gas station the night before
the shooting; Brumfeld is talking about a walk from the gas station on the day of the shooting,
which is. not consistent with Turner’s version of events. It appears that he is attempting to help
Brooks but has:not gotten his facts straight. In any event, given that the two are talking about
different days, Brumfeld’s affidavit does nothing to detract from Turner’s trial testimony about
what happened with Brooks and Stokes approaching him the night before the shooting. Not only
is it inherently unreliable based. on its mismatched facts, but it is not evidence that would be
reasonably probable to alter the outcome of the trial.

With regard to the affidavit of Shawnrell Simmions, the State contends that the affiant’s
name is actually Shawnrell Simmons who has an extensive prior record which calls his
credibility into question. Without assessing credibility, the court finds that the affidavit is simply
not sufficient for purposes of obtaining either a new trial or an evidentiary hearing.' Simmion’s
(or Simmons’) affidavit is based on hearéay and is not supported by any corroborating evidence.

“A new trial may be based on an admission of perjury only if the facts in the affidavit are

App. E/3.
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corroborated by other newly discovered evidence.” Nicholas v. State. 49 Wis, 2d 633, 694
_(1971‘)'_ ‘The affidavit of “Sirhmions;’ essentially states that Turner perjured himself; however,
“there is no affidavit from Turner, only hearsay as to what Turner purportedly told “Simmion.”
The defendant has not presented any other evidence to cdrroborate the facts contained in
Turner’s cellmate s afﬁdav1t and there are no inherent guarantees of the re11ab111ty of the
statement that Turner purportedly made to cellmate “Simmion.” Wlthout more “[e]vidence that
: merely lmpeaches the credlblhty of a witness does not warrant a new trial. . . . © Greer v. State,
40 Wis. 2d 72, 78 (1968). “Simmion’s” affidavit is not suffic1ent for purposes of obtarmng an
ev1dent1ary hearing.

Finally, the defendant contends that trial counsel was ineffective for failing to subpoena
Michael Henderson, who originally testified in the first preliminary hearing held in which he
stated that he did not see .anyone else firing a gun exh:ept Maurice Stokes.at the time of the
shooting. - |

- Strickland v. Washington, 466 U.S. 668, 694 (1984), sets. forth a two-part test for

_, deterrmnmg whether an attorney's actions constitute ineffective assrstance deficient performance
and prejudice to the defendant. Under the second prong, the defendant is required to show ™that |
there is a reasonable probability, but for counsel's unprofessional errors, the result of the proceeding
would have been different." Id. at 694; also State v. Johnson, 153 Wis.2d 121, 128 (1990). A
reasonable probability is a probab_ility sufficient to undermine confidence in the outcome. Id. A
court need not consider whether counsel's perfennance was deficient if the matter can be resolved
on the ground of lack of prejudice. State v. Moats, 156 Wis.2d 74, 101 (1990). "Prejudice occurs

where the attorney's error is of such magnitude that there is a reasonable probability that, absent the

5 | | App. E/4.
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error, 'the result of the proceeding would have been different.’ Strickland 466 US.at6%4...."

State v, Erickson, 227 Wis.2d 758, 769 (1999).

Evidently, trial counsel thought the State was going to call Michael Henderson at trial,
‘but the State indicated it could prove its .case without him and didn’t call him. The defendant
‘now cqntends that g.dditional testimony from Henderson or Aadd@ti{onal questioning of him would
Havé fnade é differeﬁce in his case. ThlS conciusioﬁ is predicated on Henderson’s testimony at
co-defehdant Stokes’ trial wherein he stated that two men were involved in the shooting incident,
identifying on¢ of the men as Stokes and the other as a “caramel skinned male with braids.”
(Motion, p. 13; citing to the Stokes trial transcript from 6/27/12, p. 8). He did not identify the
second individual as the defendant because he said he did not see his face due to the particular
clothes the person was wearing (hooded sweatshirt)(see page two of police report attached to
defendant’s motion). The defendant argues that if Henderson could not see the second man’s
face, Julius Turner’s identification is suspect Because of the kind of difficulty Henderson had in
identifying the second individual.

As indicated previously, Julius Turner testified that the night before the shooting, Cyrus
Brooks and Maurice Stokes approached him as he was walking back from a gas station on 46™
and Lisbon. (Tr. 10/12/11, am., p. 32). He said they were looking for Terry Baker and that he
(Turner) better stop hanging around Baker because he was a “dead man.” (Id. at 34). Brooks
) then showed him a gun that he pointed in Turner’s face while talking. (Id. at 34-35). When he
was in his vehicle the next day, Turner heard shots and saw a green vehicle parked at the end of
an alley. (Tr. 10/11/11, p. 77). He testified that he recogtlizgd the yehicle as usually bging
occui)i;d by Cyrus Brooks and Maurice Stokes (Id.), and he said he saw both of those men with

guns takmg aim at Terry Baker and Brooks firing a shot. (Id. at 78-79). Turner had turned onto
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Meinecke from 46™ Street towards the area of the shots. (Id. at 76). Henderson was at a
different location. He was on his porch at 2356 N. 47 Street. The shooting occull'red at 2351 N,

46“‘ Street, and Henderson testified at the preliminary hearing that he was about four houses
| away from 47" and Meinecke where the shooting took place. (Tr. 4/25/11, p. 8). Henderson
testified that he heard shots and then lost sight of all the men. (Id. at 13).

Simply because Brooks could not be identified by Henderson from his porch as the man
with Stokes does not mean ‘that Turner could not identify him from his car on Meinecke.
Henderson’s prelimin_ary hearing testimony was read to the jury in which he stated that he said
he only saw one person involved in the shooting (Stokes). Although the defendant now contends
that trial counsel was ineffective because Henderson could not be questioned as to what else he
saw on the day of the shooting about the presence of another individual (Motion, p. 13), or his
inability to identify the second man as Brooks:,4 he has not set forth anything to show that
Henderson would have testified favorably in his case or any differently from the testimony that
was read to the» jﬁg.'ﬁom the preliminary hearing. He hasn’t shown what additional facts
Henderson would have testified to at all, nor has he provided an affidavit from Michael
Henderson indicating what else he might have seen that day, that would have been réasonably
probable to undermine the result of the trial, and therefore, he has not established that he was
prejudiced by counsel’s failure to call Michael Henderson to testify at trial. Furthermore, the
court agrees with the State that the preliminary hearing testimony as read to the jury strongly

favored the defendant’s case because Henderson singled out Stokes as the only person he saw

“ When questioned by police, he said he saw two people involved in the shooting, one of whom was Stokes and the
other with a dark hooded sweatshirt that he could not identify. (Police report attached to defendant’s motion, p. 2).
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that day, the only person he saw chésing Baker, and the only person who shot Baker.® Given
Henderson’s testimony in Stokes’ trial, the jury would have heard that he also saw a second man
— the “caramel skinned male with braids” (Tr. 6/27/12, p. 8, Stokes’ trial). The jury could still
have 're'asonably concluded from Turner’s testimony that the second man was the defendant.
Trial counsél cannot be deemed to be ineffective for failing to call Henderson.

For all of the abov-e féasons, the court denies the defendant’s motion for dismissal or for a
new trial. He has not established a speedy trial violation; he has not met the standard for
obtaining a hearing for newly discovered evidence; é.hd he ha;s not established that trial counsel
Was ineffective for failing to timely subpoena Michael Henderson.

THEREFORE, IT IS HEREBY ORDERED that the defendant’s motion for.

postconviction relief (dismissal or a new trial) is DENIED.

Dated this;_ Z z i day of October, 2013, at Milwaukee, Wisconsin.

BY THE COURT:

5 Q Okay. At no time did you see anyone else firing a gun other than Maurice Stokes? Is that what your testimony
is, yes?
A Yes. (Tr.10/12/11,p.27).
Q Mr. Henderson, is it fair to say that you only saw Mr. Stokes chasing Mr. Baker and saw no other individuals
involved in the chase of Mr. Baker?
A Yes. (Id. at p.28).

App. E/7.
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i1 PER CURIAM. Cyrus Brooks appeals a judgment convicting him

‘ of first degree reckless homicide as a party to a crime and an order denying his
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postconviction motion.' _He argues: (1) the case should have been dismissed
because the State violated his constitutional right to a speedy trial; (2) he is
entitled to a new trial based on newly discovered evidence; and (3) his trial
counsel was ineffective. We reject these arguments and affirm the judgment and

order.
BACKGROUND

92 Brooks and his co-defendant, Maurice Stokes, were charged with
shooting and killing Terry Baker. They were tried separately. At Brooks’ trial,
Julius Turner described incidents that occurred the night before the shooting and
on the day of the shooting. He said the night before the shooting, as he was
walking back from a gas station, Brooks, Stokes and another man approached him
looking for Baker. Brooks told Turner he had better stop hanging around Baker
because Baker was a dead man. Brooks then showed Turner a handgun.

Y3 The next morning, Baker left Turner’s house on his bicycle. Turner
got in his car and traveled in the same direction. Turner then heard three or four
gunshots and saw a green vehicle parked in an alley that he recognized as usually
being occupied by Brooks and Stokes. He said he saw both Brooks. and Stokes

aim their guns at Baker, and Brooks fired at Baker as Baker was jumping a.fence.

4  Michael Henderson’s preliminary hearing testimony was read to the
jury. He was at a different location than Turner at the time of the shooting, about

two houses away. He testified he saw Stokes with a gun, chasing Baker, and saw

! Judge Sankovitz présided over the trial. Judge Wagner decided the postconviction
motion.

5 v
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Stokes fire toward Baker. He did not see anyone else chasing or shooting at
Baker.

‘ DISCUSSION
Speedy Trial

95  Brooks’ argument regarding his speedy trial right conflates his
constitutional right with his statutory right. He attempts to apply the remedy for a
constitutional violation to the time limits set forth in WIS. STAT. § 971.10(4)
(2011-12). We reject that approach. The remedy for violation of the statutory
speedy trial right is discharge from custody prior to trial, not dismissal of the case.
Day v. State, 60 Wis. 2d 742, 744, 211 N.W.2d 466 (1973).

f6  Brooks’ constitutional right to a speedy trial was not violated. The
threshold factor is the length of the delay from charging to trial. Norwood v.
State, 74 Wis. 2d 343, 353, 246 N.W.2d 801 (1976). The length of delay must be
deemed “presumptively prejudicial” before it is necessary to inquire into any other
factors. Id. Courts have generally found a delay that approaches one year to be
presumptively prejudicial, Doggett v. United States, 505 U.S. 647, 652, n.1
(1992). Here, the trial began less than seven months after the complaint was filed.
" A delay of seven months is not presumptively prejudicial. Beckett v. State, 37
Wis. 2d 345, 350, 243 N.W.2d 472 (1976).

Newly Discovered Evidence

97  Whether to grant a new trial based on néwly discovered evidence is
committed to the circuit court’s discretion. State v. Brunton, 203 Wis. 2d 195,
201-02, 552 N.W.2d 452 (Ct. App. 1996). Motions for a new trial based on newly

discovered evidence are entertained with great caution. State v. Terrance J. W.,

n job - App. F/2.
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202 Wis. 2d 496, 500, 550 N.W.2d 445 (Ct. App. 1996). This court will affirm the
circuit court’s exercise of discretion as long as it has a reasonable basis and was
made in accordance with accepted legal standards and facts of record. State .
Jenkins, 168 Wis. 2d 175, 186, 483 N.W.2d 262 (Ct. App. 1992). A request for a
new trial based on newly discovered evidence must be supported by proof that:
(1) the evidence was discovered after the conviction; (2) the defendant was not
negligent is seeking the evidence; (3) the evidence is material to an issue in the
case; (4) the evidence is not cumulative; and (5) it is reasonably probable that a
new trial will reach a new result. State v. Kaster, 148 Wis. 2d 789, 801, 436
N.W.2d 891 (Ct. App. 1989).

718  Brooks’ claim of newly discovered evidence is based on two
affidavits. First, Brandon Brumfeld averred that he was with Turner when Turner
was walking back from the gas station. Three African-American men approached
them and told them Baker was going to get what he had coming to him. Brumfeld
knew Brooks and Stokes, and he stated they were not with the group that
threatened Baker. A short time later, Brumfeld saw one of the men who was
looking for Baker and soon after heard shots about one-half block away.
Brumfeld also averred that the Baker family wanted him to say he saw Brooks and

Stokes at the scene, and offered him money.

99  The circuit court properly concluded that Brumfeld’s affidavit did
not meet the test for newly discovered evidence. It is not reasonably probable that
his testimony would result in a different verdict. Brumfeld does not claim to have
witnessed the shooting. His testimony that other men were looking for Baker
shortly before the shooting does not contradict Turner’s testimony that he saw -

Brooks shoot at Baker or that Brooks was looking for Baker and threatened him

Case 1:17-cv-01718-WCG Filed 02/28/18 Page 22 of 85 Document 10-6 _
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the night before the shooting. At best, Brumfeld’s testimony would suggest a

larger number of parties to the crime, but would not exonerate Brooks.

910  Brooks’ second affidavit in support of his claim of newly dis;overed
evidence came from Shawnrell Simmons who was in the Milwaukee County Jail
with Tumner. He averred that Turner told him he did not want to testify because he
“didn’t even see his friend being murdered,” but that he accepted cash from
someone to testify against two men. Turner allegedly told Simmons he took the

money and went back to Texas.

911  The circuit court properly rejected Simmons’ affidavit. It was based
on héarsay and was not supported by any corroborating evidence. See Nicholas v.
State, 49 Wis. 2d 683, 694, 183 N.-W.2d 11 (1971). Evidence that merely
impeaches the credibility of a witness without corroborating evidence does not
warrant a new trial on the ground of newly discovered evidence. Greer v. State,

40 Wis. 2d 72, 78, 161 N.W.2d 255 (1968).
Ineffective Assistance of Counsel

912  Brooks contends his trial counsel was ineffective for failing to
subpoena Michael Henderson. Henderson was on the State’s witness list and
Brooks’ trial counsel believed he could rely on the State’s subpoena to produce
Henderson for trial. Henderson’s preliminary hearing testimony was read to the
jury. Henderson testified at Stokes’ trial, contradicting his testimony at Brooks’
preliminary hearing. At Stokes’ trial, Henderson said he saw another person with
“Reece,” referring to Maurice Stokes. The other person was caramel-skinned with

 braids. Baker approached these two men on his bicycle, but then jumped off the
bicycle and ran between the houses, out of Henderson’s sight. Henderson then

heard gunshots, but did not see who was shooting. Brooks claims he was

5
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prejudiced by his counsel’s failure to have Henderson testify about the caramel-

skinned person involved in the shooting.

.13 To establish ineffective assistance of counsel, Brooks must establish
prejudice to his defense. See Strickland v. Washington, 466 U.S. 668, 687
(1984). He must show a reasonable probability that, but for counsel’s
unprofessional efrors, the result of the trial would have Been different. Id. at 694.
A reasonable probability is one that undermines our confidence in the outcome.
Id. The circuit court correctly concluded counsel’s failure to subpoena Henderson
did not prejudice Brooks’ defense. The jury heard Henderson’s preliminary
hearing testimony in which he denied the existence of a second shooter. That
evidence was more favorable to Brooks than Henderson’s testimony at Stokes’
trial. Henderson’s testimony at Stokes’ trial regarding the caramel-skinned man
with braided hair whose face was partially obscured would not have excluded
Brooks as the second shooter. Because Brooks’ motion provided no. basis for
believing that, had his counsel subpoenaed Henderson, the resuit of the trial would
have been different, the court properly rejected Brooks’ claim of ineffective

assistance of trial counsel.
By the Court—Judgment and order affimmed.

This opinion will not be published. See WIS. STAT. RULE

809.23(1)(b)5. (2011-12).
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SBupreme Qourt of Wisconsin

110 EAST MAIN STREET, SUITE 215
P.0.B0Xx 1688
Map1soN, W1 53701-1688

TELEPHONE (608) 266-1880
FACSIMILE (608) 267-0640

Web Site: www.wicourts.goy

February 10, 2015

To:

Hon. Richard J. Sankovitz Sara Lynn Larson
Milwaukee County Circuit Court Judge Assistant Attorney General
821 W. State St. P.O. Box 7857
Milwaukee, WI 53233 Madison, WI 53707-7857‘
Hon. Jeffrey A. Wagner Karen A. Loebel
Milwaukee County Circuit Court Judge Asst. District Attorney
901 N. 9th St. 821 W. State St.
Milwaukee, WI 53233 Milwaukee, WI 53233
John Barrett Sara Heinemann Roemaat
Milwaukee County Clerk of Circuit Court P.O. Box 280

821 W. State Street, Room 1114 Pewaukee, WI 53072

Milwaukee, WI 53233

You are hereby notified that the Court has entered the following order:

No. 2013AP2260-CR State v. Brooks L.C#2011CF1651

A petition for review pursuant to Wis. Stat. § 808.10 having been filed on behalf of
defendant-appellant-petitioner, Cyrus Linton Brooks, and considered by this court;

IT IS ORDERED that the petition for review is denied, without costs.

Diane M. Fremgen
Clerk of Supreme Court

Appendix - G.


http://www.wicourts.gov

Attachment -

Mr. Cyrus Brooks #356756-A.

Columbia Correctional Institution
Post Office Box 900 / CCI-Unit-#9.
Portage; Wisconsin., 53901-0%00

§ Although The Constitution Does Not Ensure
That Every Defendant Receives The Benefit
Of Superior Advocacy--How Could It, Given
That Half Of All Lawyers Are Below Average?--
It Does Entitle Every Defendant To The
Benefits Of An Advocate: Castellanos v. United
States, 26 F.3d 717, 719 (/th Cir. 1994)... §

July 02, 2013.

Atty-Ms. Sara Roemaat,
Attorney At Law;

D'Angelo & Jones, LLP.
N14W23775 Stone Ridge Drive
Stone Ridge I -- Suite ¥200
Waukesha; Wisconsin. 53188

Re: State Of Wisconsin V. Cyrus L. Brooks,
Milwaukee County Case 2011-CF-1651.

Dear Attorney Roemaat:

Defendant, respectfully submits this instant legal address
before your Appellate/Post-Conviction Counsel review undertaking
In the above-entitled Crimitfal case lst Appeal Of Right litigation.
In Defendants follow-up to the recent Telephone calls discussions
that have taken place between us, as well the points made in your
letters dated June 17, 2013 and June 10, 2013.. As we have dis-
cussed, it is currently the Appellate Review objective, to have
the necessary Section §974.02 Wis. Stats., Post-Conviction Motion
Pleading along with the necessary Support pleadings, ready to be
filed by the end of this month, before the Milwaukee County Circuit
Courts, Clerk Of Courts Office... And thus, this discussion is in
concern to matters I would like to ensure are meaningfully given
the Professional consideration, that relevant case law acknowledges
Appellate Counsel at the State level, should be concerned with.

Initially, in.your June 10, 2013 dated letter, you make it a
point to assert: "I am not going to hire an investigator im this
case because the public defender's office is not going to re-inter-
view everybody who has already been interviewed by the police." And
it is this "Mind Set'' demonstration, that causes me to pause; in _
light of the Constitutional Duties a Professional Attorney owe to a
Client/Defendant in circumstances such as those that exist in my Case
Prosecution and Trial Counsels defense there against execution(s)..
This was an Inner-City Citezen's witnessed case situation, and any
competent attorney would be well aware of the relevent fact; that
African-American's in "General' Do Not interact with Police, and -
‘particularly, white Police Officers’' openly and/or honestly.. Most
Inner-City Blacks' do not view Police as our Friend(s) and/or Pro-
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tectors. They are viewed as our Enemies, and Oppressor(s). And thus,
for you to assert, that reliance on Policr Contacts/Report(s) there-
of; instead of undertaking Defense Investigation/Contacts of Witnesses
Trial Counsel failed to Interview. To me, is simply a continuvation of
Trial Counsel's "Information Defective" decision making execution(s)
of my Defense presentation; Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 2066 (19845(”C0unse1 has a duty to make reasonable
investigations or to make a reasonable decision that makes a parti-
cular investigation unnecessary“); United States v. Williamson, 183
F.3d 458, 462 (5th Cir. 1999)("In review of a claim of Ineffective
Assistance of Counsel, Court of Appeals Judges counsel's appellate
pecrformance under the same two-prong test of Strickland v. Washington.’
"Reasonable attorney, for purposes of claim of ineffective assist-
ance of appellate counsel, has an obligation to research relevant facts
and law, or make an informed decision that certain avenues will not
prove fruitful’). '

In the execution of this minimum duty owed a client, the United
States Supreme Court has noted: "Inquiry into counsel's conversations
with defendant may be critical to proper assessment of counsel's in-
vestigation decisions, just as it may be critical to a proper assess-
ment of counsel's other litigation decisions;" Strickland v. Washing-
ton, supra, 104 S.Ct. at 2066. Thus, at the Post-Conviction/Appellate
level of such Issue(s) as those we have discussed presenting in my
1st Appeal of Right litigation, the relevant case law precedent is
clear on what our burden mandates: Hardamon v. United States, 319
F.3d 943 (7th Cir. 2003)("A petitioner alleging ineffective assistance
as a result of counsel's failure to adequately investigate the casie
has the burden of providing the court with sufficiently precise in#:
formation as to what the investigation would have produced"). I.e.,
State v. Leighton, 2000 WI App. , Appeal Ko. 99-2704 (Wis. App.,
Dist-£13; 07-27-2000)("To show ineffective assistance of counsel for
failure to investigate, Defendant must prove what evidence should
have been discovered'). This "burden” can't be fulfilled via total
reliance on contact information written in Police Report(s), and even
more so, when that contact involves African-American "Inner-City"
Witnesses; Jones v. Jones, 988 F.Supp. 1000, 1002-1003 (E.D. La. 1997)
("Ineffectiveness of counsel is clear if attorney fails to investigate
plausible line of defense or imterview available witnessesj these can
hardly be considered strategic choices since counsel by his failure
has not obtained facts upon which such tactical decisions could rea-
sonably be made'); Hall v. Washington, 106 F.3d 742, 749 (7th Cir.
1997)("To be upheld as reasonable, counsel's decision not to call a
particular witness must be made "only after some inquiry or investiga-
tion by defense counsel'; the "attorney must look into readily avail-
able sources of evidence""). To date, that really hasn't happen in my
case defense preparation by Trial Counsel, nor at the Appellate Review
"Issue(s)" development stage, within the mandated minimum of Federal
Constitution Effective Assistance receipt undertakings; Montgomery v.
Petersen, 846 F.2d 407, 412 (7th Cir. 1988)("Nonstrategic decision not
to investigate is inadequate performance'). All i'm hearing, is lets
rely on the Police Contact/Reports; which are well documented unrelia-
ble records for '"Defense’" Investigation decisions undertakings regard-
ing witnesses "Exculpatory' value to the Defendant's defense: Jones v.
v. Jones, supra, 988 F.Supp. at 1002 ("To provide effective assistance
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defense counsel must engage in reasonable amount of pretrial investiga-
tion and at minimum interview potential witnesses and make independent
investigation of facts and circumstances of the case. Strickland v.
Washington, 466 U.S5. 668, 690-691, 104 S.Ct. 2052, 2065-66, 80 L.Ed.2d
674 ZI%SZS . : .

t

Secondly here, is the conversation we have been having lately,
regarding the Case Law consideration(s), and my belief that my State
hppellate Review Filing(s), need to clearly set forth the Federal

Law '""Due Process'' underpinning(s) of my Claim(s); especially, the
Evidentiary Issue(s), that are raised in a few of my Claim(ss that

are to be included in the upcoming §974.02 Post-Conviction Motion
pleading. The law regarding Federal §2254 Petition For Writs of Habeas
Corpus "Issues’ exhaustion at the State Court(s) Level is getting to
be more restrictive every year lately, and it is not my intent to al-
low myself to allow for the closing of meaningful eventual §2254 re-
view of my Conviction and Sentence situation(s), if my lst Appeal of
Right review, fails to achieve the redress I desire. Indeed, it is
clearly acknowledged in law, that; " 'Fair' presentment requires the
petitioner to give the state courts a meaningful opportunity to pass
upon the substance of the claims later presented in federal court:“
Anderson v. Benik, 471 F.3d 811, 814 (7th Cir. 2006)(citing Rodriguez
v. Scillia, 193 F.3d 913, 916 (7th Cir. 1999). Thus, '"In the interests
of Tederal-state comity, both the cperative facts and controlling law
must be put before the state courts;” Id. 471 F.3d at §l14. '

See alsc Reese v. Baldwin, 282 F.3d 1184, 1192-1193 (Sth Cir.
2002)("Citation to federal authority for one claim in a postconviction
petition is not transferred to all the other claims contained in the
petition, for purposes of determining whether state court remedies
were exhausted in a manner sufficient to permit federal habeas corpus
review; rather, to fairly present a federal habeas claim to a state
court, it is essential that the petitioner must in some way provide
a reference to federal authority to support that particular claim').
I.e., Riggins v. McGinnis, 50 F.3d 492, 494 (7th Cir. 1985)(‘''Riggins i
brief not only omits a citation to any case decided by a federal court
but also expresses his argument in the terms of Reddick itself: that
the pattern jury instructions misstate the law of Illinois. Arguments
based on state law are some distance from arguments based on the Con-
stitution. ... 'A lawyer need not develo? a constitutional argument at
length, but he must make one; the words "'due process" are not an argu-
ment'"s. Thus, your assertion contained in the Jume 17, 2013 letter,
that cases from the Federal system are not binding im Wisconsin Courts,
while technically correct; is yet a misrepresentation of my interest
1 am seeking %o employ them for: Rudolph v. Parke, 856 F.2d 738, 739
(6th Cir. 1988)("1It is settled law in this circuit that a constitutional
claim which is presented to the state courts, regardless of whether they
address and dispose of it, will satisfy the exhaustion requirement");
Wallace v. Duckworth. 778 F.2d 1215, 1223 (7th Cir. 1985)("'For purposes
of requirement that sstate prisoner exhaust state remedies before he can
petition for writ of habeas corpus in federal court, it is not necessary
that state court explicitly rule on the issue raised, but only that
state court be given the opportunity'.).

3. App. G/3.
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In conclusion of this 2nd Issue address, I also want to point
out, that any Case(s) other than Wisconsin Court case(s), that I _
have requested that you review, particularly regarding “Evidentiary"
Issue(s), I believe are capable of being argued as "Persuasive" aut-
horities, under State of Wisconsin, case law .precedent holdings, such
as: State v. Evans, 238 Wis.2d 411, 415, 617 H.W.2d 220, 222 n.2 (Wis.
 App. 2000)(‘'Where a State rule mirrors the federal rule, we consider
federal cases interpreting the rule to be persuasive authority. See
State v. Cardenas-Hernandez, 219 Wis.2d 516, 528, 579 K.W.2d 678
(1998)"); and State v. Seay, 250 Wis.2d /61, 767, 641 N.W.2d 437,

439 n.4 (Wis. App. 2002)("All of the federal rules under considera-
tion in Becker have substantially similar counterparts in Wisconsin.
Therefore, we conclude that the Supreme Court's analysis in Becker is
persuasive”). As you know, Wisconsin's Rules Of Evidence, weTe almost
verbatim adopted from the Federal Rules Of Evidence; and therefore,
Federal case(s) addressing "Constitutional' violation(s) regarding
these similar Rules Of Evidence exercises by the Court(s) at the
Federal Level can be argued as ''Persuasive’ authorities in support

of such Evidentiary Issue(s) of prosecution creation in my case
situation; Brown v. 0'Dea, 187 F.3d 572, 578 (6th Cir. 1959)('‘The
‘standard in determining whether the admission of prejudice-- evidence
constitutes a denial of fundamental fairness is whéther the evidence
is 'material in the sense of a crucial, critical nighly sugnificant
factor'™). T.e., Alvarez v. O'Sullivan, 58 F.Supp.2d 882, 886 (N.D.
I11. 1999)(''Our task is not to ‘second-guess' the correctness of the
trial court's rulings based on state evidentiary rules; rather, we
are only to decide if a constitutional right has been violated by
thos§”§eterminations. Koo v. McBride, 124 F.3d 869, 874-75 (7th Cir.
1997 . '

Hopefully, the discussion contained in these preceding Three
and a half pages, will help put us both on the same page, regarding
‘the objective(s) and ultimate goal sought via this upcoming State
Post-Conviction/Appellate Review litigation of your Professional
Appellate Counsel guidance. However, I have learned since my recent
incarceration on this Conviction and sentence, that, it is in ny
Appellate litigation undertaking, to have short range (State Level)
as well as long range (Federal Level) Relief Obtainment Goals. And
therefore, I am required to insure that all "Facts” I may eventually
need to argue at the later stages of this case Appellate Review are
of the State Court Record inclusion; and were diligently pursued by
usj Cullen v. Pinholster, 131 S.Ct. __ (2011)("If av,claim has been
adjudicated on the merits by a state court, a federal habeas petit-
ioner must overcome the limitation of sec. 2254(d)(1l) on the record
that was before that state court'). It is now, almost impossible to
receive an "Evidentiary Hearing' before the Federal District Courts,
thus, State Defendants' must take full and complete advantage of any
such Evidentiary Development opportunity at the State level, during
their lst Appeal of Right litigation exercises; as the Wisconsin State
Supreme Court empathized in their June 19, 2011 decision of Balliette
v. State, 336 Wis.2d 358, 805 N.W.2d 334, 337-339 (Wis. 2011). Thus,
as the Seventh Circuit Court of Appeals, made clear in its holding of
Freeman v. Lane, 962 F.2d 1252 (7th Cir. 1992), "Counsel has a duty
to preserve potericially meritorious Issue, that may not be recognized
until the later stages of the appellate review--wether or not--he will
not or need not accompany the defendant on the complete journey." See

4. App. G/4.
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also United States ex rel. Bernard v. Lame, 81¢ F.2d 798 (7th Cir.
1987), for a similar position assertion of the Seventh Circuit
Court of Appeals, regarding this Issue.

This, in Conclusion, I simply wish to attempt to get us both
on the same page, regarding the upcoming litigation of my lst Appeal
of Right, Wisconsin Appellate Rules, required §974.02 Post-Conviction
execution(s). For with the current state of Wisconsin Law limitations
and the Federal Law fast re-embracement of the '‘'Bands Off" Doctrine,
the only meaningful opportunity I will have to create the underlying
"Facts and/or Evidentiary" foundation for my Claim{s) and Issue(s)
to be built upon, is with this §974.02 Wis. Stats., Post-Conviction
litigation, Evidentiary Hearing opportunity; and I do plan to take
full and meaningful opportunity of this procedural venue to do just
that. Please review; Trevinmo v. Thaler, 133 S.Ct. 1911, 2013 U.S.
LEXIS 3980 (2013, 05-28)["Headnote #£6, in Particular'].

Add¥¥onally here, I also have been informed that the ''Other"
Legal Papers were recently dropped off at your Law Office by my Family,
regarding the discussed "Issues” that I believe may be relevant. And
thereon, I will look forward to out next telephone conversation, and
hearing your perspective thereon; State v. Redmond, 203 Wis.2d 13,
552 R.¥.2d 115, 118 (Wis. App. 1996)("Supreme Court Rule 20:1.2 re-
quires that "[a] lawyer shall abide by a client's decisions concern-
ing the objectives of representation ... and shall consult with the
client as to the means by which they are to be pursued." While an
attorney is not required to raise every nonfrivolous issue suggested
by a client, Jones v. Barnes, 463 U.S. 745, 754, 103 S.Ct. 3308, 3314,
77 L.Ed.2d 987 (1983), implicit in the Rules of Professional Conduct
is a-requirement to involve a client in any matter relating to his or
her representation. By engaging the client; an attorney may forestall
a client's perceived need to pursue ‘overlooked" issues through pro
se presentation'). '

Thank You, Attorney Roemaat for your time and attention hereto.

CB-0BM/File. Respectfully Submitted By:

é@i?é@‘ 421574ﬁ?
Cyrtis Brooks #356756-A
[Defendant-Appellant].

App. G/5.
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You are hereby notlﬁed that the Court has entered the followmg oprmon and order:

201 6AP974 State of WlSCOﬂSln \2 Cyrus Linton Brooks (L C. #201 1CF165 1)

Before Lundsten, P.J. Sherman and Blanchard JI.

Summary drsposmon orders may not be cited in any court of this state as precedent or :

authonty, except for the llmlted purposes specrfied in WIS STAT RULE 809. 23(3)

P R S S e Paecseae bt p

TR Cyrus Brooks Pro se, appeals an order that demed Brooks postconvrctron motron under

WIS STAT § 974 06 (2015- 16) Brooks contends that his trial counsel was meffectrve by failing

. to: (1) object to testimony by a medroal examiner as to the victim’s cause of death on the ground

S

q& o lag references to the Wisconsin Statutes are to the 2015-16 version unless otherwise noted.
1— B
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that the testrmony vrolated Brooks’ confrontatron ‘ng;hts because a' dlfferent medrcal exarmner -
. " | had performed the autopsy of the vrcnm (2) mvestrgate footprmt evrdence obtamed from the .
ho:od of a car at the cn[me scene and (3) preserve Brooks’ cla1m that the State presented ,
' knowmgly false mformatron at Brooks prehmmary hearmg Brooks contends that hlS f
postconvrctmn counsel was meﬁectrve by fathng to raise those arguments in Brooks direct
‘postconvrctron motlon Based upon our rev1ew of the briefs a.nd record we conclude at

. conference that thrs case is appropnate for summary dlsposrtlon See WIS STAT RULE 809.21.

We summanly afﬁrm

‘In March 2011 the State charged Brooks with first-degree reckless homicide as a party to

the cnme for the shootmg death of Terry Baker in October 2005. Brooks was convicted

A "fUltowmg-a—Jurrtﬂa}--- Brooks by counsel filed & postconvrctron mo’non /argumg that:

(1) Brooks was denied h1s constrtutronal speedy tnal nghts, (2) Brooks was entrtled to a new trial

based on newly drscovered evrdence in the form of afﬁdav1ts of md1v1duals- claumng knowledge

of the shootmg and mdrcatmg that others wWere mvolved and that a State s w1tness had been pa1d
| to 1mphcate Brooks, and 3) Brooks’ trial counsel was. meffectlve by farlrng to subpoena Michael
| Henderson to test1fy at tnal followmg Henderson s testunony at the prehmmary hearing that
, Henderson w1tnessed only Brooks’ codefendant Maunce ‘Stokes at the scene of the shootmg

The crrcurt court demed the motlon and we afﬁrmed on appeal

In April 2016, Brooks-initiated this action'by ﬁl'mg a pro se mdtion for postconviction

rehef under WIS STAT § 974 06 “The ciréuit court demed the motion wt-thout a. hearmg

If a WIS. STAT § 974 06 motron sets forth sufﬁc1ent material facts that, if true, would

entitle the defendant to rehef, the defendant is entltled to a hearing on the motron State .

by —



Son

(Att-

No 2016AP974 3

o whether a defendant is ent1tled to a hearmg on a § 974 06 motlon Id “[I]f the motron does not

- matter of dlscretlon entrusted to the c1rcmt court . 1d. (quoted source om1tted)

o -defendant must show a “suﬁﬁclent reason for fallmg to prev10usly ralse the 1ssues m thecurrent
'motron State v Escalona-Naran]o 185 WlS 2d 168 184 85 517 N W 2d 157 (1994) |
o _lneﬁ'ectlve assmtance of postconvrctlon counsel may, in some cucumstances be a “sufficient
o »reason” as to why an 1ssue was not rarsed earher State ex rel. Rotlzermg 12 McCaughtry, 205

‘ 'Wrs 2d 675 682 556 NW2d 136 (Ct App 1996) To demonstrate meffectlve assmtance of

- postconv1ct10n counsel a defendant must show that the issues the defendant beheves that counsel '

should have ralsed Were clearly. stronger than the cla1ms counsel pursued m--a postconvmtlon

' ",‘_-'monon “by allegmg sufﬁc1ent matenal facts——e g, who what where When why, and how—

| ',that if true would entltle th to the rehef he seeks ” State 1 Romero-Georgana 2014 WI 83,

1[58 360 W1s 2d 522 849 N w.2d 668 (quoted source omltted) Whether a §974. 06 motion

When as here a WIS STAT § 974 06 motlon follows a pnor postconvrctlon motlon a

~‘ 'Balllette 2011 WI 79 1118 336 Wrs 2d 358 805 NW2d 334 We mdependently review .

= '.rarse such facts or presents only conclusory allegattons or- 1f the record concluswely

: ‘,-demonstrates that the defendant is not entltled to rehef the grant or demal of the motlon 1s a

= alleges a sufﬁment feason for fa1hng to raise an issue earher isa questlon of law that we review

‘_indcpe_ndemly,.. _Sta_te 1,’. Kletzie.n, 20 1,__1, WI App_ 22, Tie, '331 Wis, 2(1_,640,, 7.94 N,.W,.Zd.9_2_0.,_ '

A cla1m of meffectlve a551stance of counsel must estabhsh that counsel’s performance

was deﬁc1ent and that the defendant was preJud1ced by that deﬁc1ent performance Strzckland 12

' Washmgton 466 U S. 668 687 (1984) To estabhsh deﬁc1ent performance a defendant must
: 1dent1fy Spec1f1c acts or omissions of counsel that “were out51de the w1de range of professmnally

competent ass1stance ” Id at 690. To establish prejud1ce a defendant must show that there is“a -

4. #3/_> 3 o . Aszﬂ
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'reasonable probablhty that but for counsel s unprofessmnal errors the result of the proceedmg

' would have been d1fferent A reasonable probablhty is a probab111ty sufﬁcrent to undermlne

: ‘was meffecuve by fallmg to pursue a clarm of meffectwe ass1stance of tnal counsel the ‘

| _ defendant must estabhsh that trial counsel was, m fact meffectlve State V. Ztebart 2003 WI -

,' App 258 1[15 268 WlS 2d 468 673 N. W2d 369 A cla1m that tnal counsel was meffectlve

 must set forth the relevant facts as’ to the “who What Where when why and how” counsel was

_ meffectlve, State . Allen, 2004 WI 106 1[36 274 \st 2d-568 GSZN W 2d 433 Moreover “g

‘defendant who alleges ina [WIS STAT] § 974 06 motlon that his postconv1ct10n counsel was

meffectlve for falhng to brmg certam v1ab1e clarms must demonstrate that the clauns he wishes

- G‘eorgamr*}GO—Wis—Z‘d*S%}— ||-r -

to brmg are. clearly stronger than the clalms postconv1ctlon counsel actually brough Romero—

7 No. 2016ABYT4 kL

. (,

~ Brooks contends that he need not demonstrate.that his current issues are “clearly
stron'ger” than the issues his postconviction counsel pursued in order to demonstrate that his

postconviction counsel was ineffective. He argues that the “clearly stronger” test is not the only

* means of establishing ineffective assistance of counsel. In-support, Brooks cites federal case law

appeal that warranted rehef in federal court) We are not persuaded Our supreme court stated in -

setting forth the standard for overcoming the procedural bar to Obtain review in-a federal habeas

corpus action, See, e.g., Freeman v. Lane, 962 F.2d 1252 (7th Cir. 1992) (petitioner not barred

from raising claims in federal habeas corpus action despite failing to raise claims in earlier state

appeal; petitioner’s direct appeal_ counsel was ineffective by failing to raise issue in direct state

Romero-Georgana that the ¢ clearly stronger standard apphes to cla1ms of meffectrve ass1stance .

| of postconv1ct10n counsel followmg a d1rect postconv1ctron motion. See Romero-Georgana 360

| 4L$ ,@/OB a | . - e v
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S 'WIS 2d 522, 1[46 (“The clearly stronger standard is appropnate when postconvrctron counsel
3 rarsed other 1ssues before the c1rcu1t court thereby makmg it possrble to compare the arguments
' Enow proposed agamst the arguments prev10usly made ”) Nothmg in the federal cases that )
| Brooks c1tes provrdes a drfferent standard for a WIS STAT. § 974 06 motlon followmg an earher e
: ?'{ drrect postconv1ct10n rnotlon Thus at the outset Brooks has farled to overcome the Escalana- .
| .‘»Naran]o procedural bar because he has not attempted to demonstrate that the 1ssues he raises l_ E
- now are clearly stronger than the 1ssues h1s postconvrctlon counsel pursued on h13 behalf See

L -Romero-Georgana 366W1s 2d 522 1]46 i{i,ai;;:';'iz T .'.t::

Moreover Brooks has not set forth sufﬁc1ent materral facts that 1f ’true would entrtle h1rn

to rehef Brooks contends ﬁrst that hrs tnal counsel should have obJected to testrmony by the

medrcal exarmner called by the State to testrfy as to the cause of Baker’s death Brooks asserts

that he was denied h1s constrtutronal nght of confrontatron because the medlcal examiner who

: testrﬁed to Baker S cause of death was not the med1cal exammer who performed Baker s

autopsy Brooks contends that before the results of the autopsy could be used agamst him, he |

had a constrtutlonal nght to confront the medrcal examiner who perforrned the autopsy See |

State V. Manuel 2005 WI 75 1]36 281 WlS 2d 554, 697 NWZd 811 (“‘The Confrontatlon
| Clauses of the Umted Statés and Wlsconsm Constltutrons guarantee criminal defendants the right

to confront the witnesses agamst them * (quoted source omrtted)) Brooks asserts that the

testlfymg medical exammer merely acted as a conduit for the opinion of the examiner who

T Berfored The autopsy nd this Violaled Brooks Confromtaton RERte 568 Bulleoming v New ™™ ==

, Mexica, 564 U.S. 64.’_/ (2011) (crime lab report admitted through the testimony of an analyst,

who played no part in the underlying lab analysis and had no lndependent opinion about analysis,

: presented confrontation problem); Melendez-Diaz v. Massachusetts, 5‘57 U.S. 305 t2009) -



RS R S Y -

e

3 (adrmssron of test results through notarrzed “certiﬁCates of analysrs” rather than the perfonmng

analyst S. testrmony vrolatedthe Confrontation Clause) Brooks contends that the State d1d not

A'prove that the medrcal exammer Who performed the autopsy was “unavarlable » and thus the

B _. test1mony by a drfferent medrcal exammer was 1mperrmss1ble See Manuel 281 Wis. 2d 554
N 1[1]23 36 (“‘[W]here testlmomal hearsay ev1dence is at issue, the Slxth Amendment demands
"What the common law requrred (l) unavallabihty and (2) a pnor opportumty for Cross-

’ exammation ” (quoted source omrtted mternal quotation marks ormtted)) We do not agree

wrth Brooks that hrs confrontatlon nghts Were vrolated

In State v Williahrs, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, our supreme court
held “that the presence and "availability for crOs's-examination of a highly qualiﬁed witness, who

is famrhar w1th the procedures at hand superv1ses or reviews the Work of the testmg analyst and

et e oo

: renders her own expert oplmon,” satrsﬁes a defendant’s confrontatron nghts “despite the fact
that the expert was not the persor who perforrned the mechamcs of the onginal tests.” Id 1[20
.In State v Grzep, 2015 WI 40 1[113 7- 57 361 WlS 2d 657 863 N.w.2d 567 the court
| rerterated that an expert’s testlmony as to the expert’s mdependent OplnIOIl based on a review of

the results of tests performed by another analyst does not v101ate a defendant’s confrontation
nghts - See id., 1]47 (“[Elxpert testrmony based in part on tests conducted by a non-testifying
analyst satlsﬁes a defendant’s nght of confrontatron if the expert wrtness (1) reviewed the
~ analyst’s tests and (2) forrned an mdependent opmron to whrch he testrﬁed at- trial ™). Here, the

testrfyrng medroal examiner explamed that she was a forensrc pathologlst for the Milwaukee

2T the" exterit that Brooks contends that Stave v Griep; 2015 WI-40; 361 Wis. 2d 657; 863 -
N.W.2d 567, was wrongly decided, we note that only the supreme court may overrule or modify supreme
court opinions. See Cook v Cook 208 Wrs 2d 166, 189-90, 560 N. W 2d 246 (1997)

- @'COPLJ S
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3 :_County Medlcal Exarmner ] Ofﬁce and had performed about 1 300 autopsms She testlﬁed that
" - she rev1ewed Baker s ﬁle mcludmg the autopsy report and photographs and had reached an
B ‘.mdependent oplmon concernmg Baker S cause of death She testlﬁed fhat 1t was her 0p1mon tof '
"'a reasonable degree of medrcal certarnty, that Baker S cauSe of death was gunshot wounds to hrs:‘
R . chest Also Whrle Brooks contends that the medrcal exammer who performed the autopsy was.

not “unavarlable ” the test1fy1ng exammer testlﬁed that the examlner who performed the autopsy i

had retrred Brooks has not shown that more was reunred Thus Brooks has not estabhshed e

Wty

' that he was demed his nght to confrontatron Lo B R I U

Next Brooks contends that hlS tnal counsel was meffectlve by farlmg to mvestrgate.~

- footprmt ev1dence obtamed from the hood of a car at the cnme scene. He contends that had his

- counsel obtamed that ev1dence 1t would have shown that the footpnnts were not. h1s See State V.

lelel 2003 WI 111, 144, 264 Wis. 2d 571 665 N.W.2d 305 (counsel’s performance is deﬁcrent

if faﬂure to mvestrgate was unreasonable) However as the State pomts out, the evrdence at tnal

o was that there were two men with | guns Brooks and Stokes chasmg Baker before he was ktlled |

Thus evrdence that the footpnnts d1d not belong to Brooks would not have been exculpatory

Fmally, Brooks. contends that his tnal counsel was meffectrve by farhng to preserve

_Brooks’ claim that the State presented knowmgly false information at Brooks prehmmary

hearmg See State 12 Webb 160 WlS 2d 622 628, 467 N.W.2d 108 (1991) (a defendant

- clarmmg error at a prehmmary hearmg can only obtam rehef before trial; a fair and errorless trial -

essent1ally cures any defect in the prehmmary heanng) Brooks asserts that the State e

“purchased” the testimony of a witness at the prel_rmmary heanng to state that Brooks admitted

his involvement in the shooting. However, the evidence that Brooks relies upon is a letter from

 the assistant district attorney to an administrative law judge (ALJ) stating that the witne_ss had

7
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. "_A::cooperated Wrth the State by test1fy1ng truthfuﬂy at the prelumnary hearmg, and that the State
. f_ 'had prom1$ed only to make the ALJ aware of the wrtness s cooperat1on Nothrng in the Ietter

md10ates that the State presented lcnowmgly false 1nformat10n at the prelumnary heanng

B Because Brooks has not demonstrated that the clarms in hrs WIS STAT § 974. 06 motron

_were clearly stronger than the 1ssues rarsed m h1s ﬁrst postconv1ct10n motron, Brooks has not
' shown that hlS postconv1ctron counsel was meffectlve Moreover the facts set forth in Brooks :
mot10n do not estabhsh that Brooks is entrtled to rehef Accordrngly, the circuit court properly

demed Brooks rnotlon W1thout a heanng

Therefore, -~ - . .. . T . I

IT IS ORDERED that the order is summanly afﬁnned pursuant to Wls STAT RULE

PG LI U e e et et e e aepe —

”"8'09 21,

T IS TURTHER ORDERED that this sum m a&"aisﬁa'éiﬁbn afae*f will riot be published.

Dtane M F remgen . ‘ )
"Clerk of Court o Appeals ‘

- 8 -
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.. OFFICE OF THE CLERK =

Supreme Qourt of Wisconsin

110 EAST MAIN STREET, SUITE 215
' P.O.BOXx 1688
MADISON, WI 53701-1688

TELEPHONE (608) 266-1880
FACSIMILE (608) 267-0640

Web Site: www.wicourts.gov

November 13, 2017

To:

Hon. Jonathan D. Watts

Christine A. Remington

Circuit Court Judge, Br. 15 Assistant Attorney General
821 W. State St. P.O. Box 7857
Milwaukee, WI 53233 Madison, WI 53707-7857
John Barrett ‘ - Cyrus Linton Brooks 356756-A
Clerk of Circuit Court : Fox Lake Corr. Inst.
821 W. State St., Rm. 114 : P.O. Box 200
-~ Fox Lake, WI 53933-0200

Milwaukee, WI 53233

Karen A. Loebel
Asst. District Attorney
821 W. State St.
Milwaukee, WI 53233

You are hereby notified that the Court has entered the following order:

No. 2016AP974 State v. Brooks L.C.#2011CF1651

A petition for review pursuant to Wis. Stat. § 808.10 having been filed on behalf of
defendant-appellant-petitioner, Cyrus Linton Brooks, and considered by this court;

IT IS ORDERED that the petition for review is denied, without costs.

Diane M. Fremgen
Clerk of Supreme Court
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e Attachment =i :.
) ~ [R-SQ:EX-#Q].

DATE OF REPORT INCIDENT/ACCIDENT #
REPORT ACCIDENT SUPPLEMENT '
MILWAUKEE POLICE DEPARTMENT .-_| JUVENILE SUPPLEMENT - ... |10m905 . . . |05-302-0135/M4372
K . RN ,. INCIDENT . DATE OF INCIDENT/ACCIDENT
] HOMICIDE SHOOTING - | 10120105
VICTIM . LOCATION OF INCIDENT/ACCIDENT DIST. #
.| BAKER, Terry J. 2351 N. 46" St. 3
JUVENILE LAST NAME FIRST MIDDLE -DATE OF BIRTH DETAINED )
: ORDERED TO MCCC.
_ : OTHER *
QUANTITY TYPE OF PROPERTY DESCRIPTION SERIAL # CODE # VALUE

—the Criminalnvestigation.Bureau

This-report-is-dictated by Detective Randolph OLSON; assigned-to Squad 123 Day-Shift, of

On Saturday, 10/29/05, at approximately 1§;23 &. m., | responded to 2351 N. 46™ St. regarding
the report of a Homicide shooting. Upon arrival at that location, | met Lieutenant of Detectives Ray
RlCHARDS and Squad 124, Detective Lawrence DEVALKENAERE, who advised me that Terry J.
BAKER, B/M, DOB: 5/27/84, was found dead at the alley fence line for the property located at 2351
N. 46™ St. BAKER had suffered a gunshot wound@rrough and through, from‘:é?de to sid‘e>and died at

the scene.

Per Lieutenant RICHARDS, | learned that investigation and evidence indicated that BAKER
had been involved in an argument in the area of 47" & Meinecke. During the argument, actors
produced guns and numerous gunshots were fired. BAKER fled through the yard eastbound while
being purstied by an unknown person with a possibie sawed off rifle. Casings for a 30.30 caliber rifle
were found along the route that BAKER fled. BAKER was found dead at the fence line and evidence
indicated that numerous gunshots were fired in the area to the point where his body was recovered.
Per Lieutenant RICHARDS, | was to assist in the scene investigation with Detective
" REUALKENAERE © O

While at 2351 N. 46" St., | was advised by Detective John REESMAN that the resident of
2345 N. 46" St. stated that an unknown actor armed with a sawed off rifle fled through the back yard

at that location. The witness stat‘edﬁ thrat‘th'eTWitness heard the sound of gunshots from the i'rnm'ediate
area rear of therr resrdence and then observed an unknown male armed W|th a sawed@ff rifle Jump
Lover the fence on the north side of the rear of therr property That unknown ‘male with the rifle then |
‘ran southbound across the property towards a black Llnooln Town car that was parked in the back
yard close to the resrdenoe Because of the close proxrmrty of the car to the house, the wrtness was
"unable to see where the person with the rifle ran after that person left the witness's sight. -

4 T Appendlx - H. :/L?
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A check of the rear yard at 2355 N. 46" St. revealed a fenced back yard with a 6’10" high
fence going east to west on the south side of the residence and a 5’9" high wooden fence going east
to west on the north side of the back yard for the residence. Parked in the southeast corner of the
back yard approximately 2'-3’ from the southwest corner of the house for 2345 N. 46”‘ St., was a
black Lincoln Town car. This vehicle was a 4 door vehicle, black in color, with Wisconsin '06 license
plate 700-JEZ. It had-a VIN 1LJBP96F6FY707969. The vehicle was dirty and covered with dust.
The 1985 Lincoln Town car listed to Kathleen TRAMELL of 2345 N. 46™ St

The 1985 Lincoln Town car was approxrmately 70" wide X 21’ long. The vehicle was parked

facing eastbound and the doors were unlocked. ! Based on the information supplied by the witness at

12345 N. 46™ St., the suspect jumped over the fence on the north side of the back yard at 2345 N. 46
St. and proceeded directly southbound towards the south fence line of the backyard property. The

‘hood to the 1985 Lincoln Town car was directly in the path of a hole in that fence. An inspection of

the hood of that vehicle showed what appeared to be three sets of footprints crossing the hood of the

car. The hood of the car is approximately 3' high and the first print starts at the left front quért'érbéhér

" o the top at the hood AII three prlnts are prrnts that resemble a circle with smaller circles inside and-

proceed directly south across the hood of the Car The second print is then in the center of the hood,

'but close to the wrndshreld and the thrrd pnnt is on the right front quarter panel right at the edge of

the hood A measurement of the prints: showed that each one of the prints extended from the center

circle out 3 to the outside ring of the print. Photographs of all three prints were taken by L.D. Tech

Michelle HOFFMAN, including to-scale prints with a tape measure beside them.

_Directly south of these footprints was an 11" hole in the fence. This fence was 7 south of the

llmousrne which was 26’ south of the north fence. The hole in the south fence had two planks that

had been kicked out by the suspect. Those planks were 52" wide each and laying on the ground on

the south side of the fence.! It appears based on the path of the suspect, he jumped the fence on the

north side of the property, ran the 26’ to the Lincoln, ran across the hood of the Lincoln, landed on the
ground and then went 7’ to the south fence where he kicked out the planks and then went through the

17 opening continuing southbound into_th_e next yard.

During the course of photographing the prints on the vehicle and checking the area for further

‘evidence, a cartridge casing for a 30-30 caliber rifle was found approximately 14” west of the right

2
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: - (Attachment -
OFFICE OF THE DISTRICT ATTORNEY '

- Milwaukee County

JOHN T. CHISHOLM -+ District Attorney

Chief Deputy Kent L. Lovern, Deputiés James J. Martin, Patrick J. Kenney, Lovell Johnson, Ir., Jeffrey J. Altenburg

Twe720i1 - S o

ALJ Margaret Beckwith
Division of Hearing and Appeals,

RE: Doniel Carter 05 CF 6973

bear Judge Beckwith,

l‘am.writing to let you know about the cooperation provided by Mr. Carter. In 20086, Mr. Carter
debriefed with members of the Milwaukee Police Department Homicide Unit in regards to a

homicide committed by Cyrus Brooks.

Cyrus Brooks was later charged in_Minv_aukee_ County Case 11 CF 1651 with First Degree
Reckless Homicide. 'On June 1, 2011, this case was set for preliminary hearing for the third time.

. Commissioner Dennis Cook indicated that no final adjournments would be given to the State and

that if the State could not proceed on that date, the case would be dismissed. Mr. Carter testified
and testified truthfully as to an admission that Mr. Brooks made to him in custody. Following Mr.

Carter’s testimony, the State was successful in getting bindover.

Mr. Carter testified for the State with no promises other than the State would make Your Honor
aware of his cooperation. { At this time, the State is taking no position as to what credit should be
awarded for his cooperation. Further negotiations will continue in regards to hopeful truthful

testimony at trial, if that occurs.

The State 'ié'wfiti—n'é this letter to ndt'i>f4yi ?oﬁr Hond; as f6~Mr. Carter’s 'coo'pe'ratio'n with the State

‘that allowed a homicide case to proceed through preliminary hearing. Again, the State is not
.taking any positi

" at this time, as to revocation or sentence.

Assistant District Attorney |
821 West State St., Room 405

‘Milwaukee, WI 53233

Appendix - I.

SAFETY BLDG., RM. 405, 821 W. STATE STREET, MILWAUKEE, WI 53233-1485
PHONE: 414-278-4646 FAX: 414-223-1955

William J. Motltor
Donald S. Jackson
Gale G. Shelton

Gary D. Mahkom
David Robles

Cynthla G. Brown
Norman A, Gahn
Steven H. Glamm
Mark S. Willlams.

. John M. Stofber
. Thomas L. Potter
David Feiss

Rayann Chandler Szychlinski
Carole Manchester

Brad Vorpahl

. Paul Tiffin

Mirlam S, Falk
Phyllis M. DeCarvalho
* Dennis P Murphy
Bruce ). Landgraf
Denls J. Sting!

-Janet C. Protasiewic
Deann L. Heard
Patrida A. McGowan
Irene E. Parthum
Karen A. Loebel
Ronaid S. Dague
Lori 5. Kornblum
Karine O'Byme
Marla Dorsey

James W, Frisch
Kurt 8. Benkley
James C. Griffin
Wililam P. Pipp
Joanne L. Hardtke
Christopher A. Uegel
Megan P. Carmody
Laura A. Criveflo
Shawn Pompe

Kevin R. Shomin
Beth D, Zirgibe!
Karen A, Vespalec
Mark A, Sanders
Paul C. Dedinsky
David T. Malone
Kefly L Hedge
Rachael Stencet
Mary M. Sowinskd
Kathryn K. Sarner
Dantel ), Gabler

Sara P. Scullen

Katharine F. Kucharskl
Elisabeth Muefler
Grant 1. Huebner

Stephan Eduard Notten
Michelle Ackerman Havas
Jennifer K. Rhodes
Claire Starfing

Zach Whitney.

Rebecca A. Kiefer

Matthew 3. Torbenson

Katryna L. Childs

Anthony White
Antont Apolio
Nicole D. Loeb
Erin Karshen
Lucy Kronforst
Michael ). Lonsid
Paul M. Hauer

Jennl Sples

David M, Stegall
Amanda Kirkdewsid
Benjamin Wesson
Renee Helntlx

Kar{ P. Hayes
Hally L Bunch

Jacob A. Manian

Heather M. Placek
Megan M. Williamson

. Dewey B. Martin
Sarah Sweeney
Christopher ), Ladwig
Kimberly D, Sikorski
Nicofe J. Sheldon

Dax C. Odom

Jennifer L. Hanson
Patricia 1. Oaughtery
Marissa L. Santiago
Meghan C. Undberg
Jon Neulelb

Ann M. Romero
Brian Sammons
Peter M. Tempelis
Matthew G. Puthukulam
Jeremiah C. Van Hecke
Edward L Wright
Randy Sitzherger
Karyn E. Behling
Kristin Shimabuku
Dougtas R. Martin
M. Delss

Nicofas ). Heltman
Chad Wozniak
Estee E. Hart.

Krtstin M. Schrank
Chaire E, Trimarco
Francesco G. Mineo
Jane Christopherson
Tyrone M. St. Junior

Joan0.King .

Antonella Schildgen
Cynthia M. Davis
Kristin Reddinger

Jesica A. Ballenger



(Attachment -

- STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

Branch 15
, | ' FILED
STATE OF WISCONSIN, CRIMINAL DIVISION
L L 15 -
Plaintiff, 'S APR 1'8 2016
' VS. |

JOHN BARRETT . o
CLERK OF CIRCUITCOURT  Caqe No. 11CF001651
CYRUS L. BROOKS,

Defendant.

DECISION AND ORDER |
DENYING MOTION FOR POSTCONVICTION RELIEF

On April 8, 2016, the defendant filed a pro se motién for postconviction.re':l‘ief pursuant to
_ section 974.66, Wis. Stats., and State ex rei. Rothering v. McCﬁughtiy, 205 Wis.2d 675 (Ct. App.
1996). Under Rbthering, a defendant may bring a claim under section 974.06, Wis. Stats., before
the.trial court alleging that p'ostconvictionbb counsel was ineffective. The Rothering court indicates
that the ineffective assistance of postconviction' counsel may be sufficient cause under State v.
Escalona-Naranjo, 185 Wis.2d 169'(1994), for failing to raise an issue previously. Both sec.
974.06(4), Wis. 'Stéts., and Escalona require a defeﬁdant to raise all issues in his or her original
postconviction motion or appeal. In addition, when arguing that pbstcoﬁviction counsel was
ineffective fdr'failing to raise the ineffecﬁveness of trial counsel, a defendant must demonstrate that

-~ ~—-the-claims- he- wishes-to-bring-are -clearly- strong'er#thamthe-elaims~-postconvictibmcounsel»—actuall—y-w»v~'~-~»ﬁ~w-'a~--m~_-f

brought. State v. Starks, 349 Wis. 2d 274 (2013). - |

VThle defendant Brooks and co-defendant Maurice Stokes were charged with first degree
reckless homicide as parties to a crime in the shooting death of Terry James Baker on October 29,

2005. A jury trial was held before the Hon. Richard J. Sankovitz on October 10-13, 201 1, after

Appendix - J. |
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which the jury found the defendant guilty as charged. On Noveaner 18, 2011, Judge Sankovit.zv
sentenced him to 38 years in prison (30 yea:s'v of init@al confinement and eight yearé of extended
;upervision). _Po_stc.onviction counsel filed a motion for new trial on August 12, 2013 which was
denied by Judge Sankovitz’s successor the Hon. Jeffrey A. Wagner. An appeal was filed, and the
Court of Appeals affirmed the postconv1ct10n order and judgment of conviction on September 30,
2014.

The defendant now ciaims that postconviction counsel failed to raise meritorious issues on
appeal wh1ch he (the defendant) had specifically instrucied cogﬁsel to raise. (Motion, p1 2). First,
he claims that counsel shoeld have raised the folle“dng issues with respect te ' fhe ineffective
assistaﬁce of trial ceunsel: | | '

B Trial eeunéel should have objected when someone else oﬁer than the medical examiner

who performed the autopsy was_permifted to.testify. |

W Trial eounsel shquld have investigated the footpﬁnt evidence leﬁ‘by the shooter because

if he had done a cdmparison .between the foo@@ﬁ found en the _hoo_d and fendef of an
automobile that the shooter allegediy ran across after the shooting, it would have
exeﬁlpated him.

B Trial coﬁnsel failed to appeal hi.s'bindover after the preliminary hearing.

None of these claims are clearly stronger than the claims pOstconvietion counsel actual’ly

raised.

Stﬁckldhd v, Wa.;h‘t.'ngton, 466v US 668, “ 694 ' '(1.9.84), sets ferth a tWo-part test for
determining whether an attorney's actions constitute ineffective assistance: deficient performance
and prejudice to the defendant. Under the second prong, the defendant is required to show "that

there is a reasonable probability, but for counsel's unprofessional errors, the result of the proceedmg

5 App. J/1 C@M
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Afterwards, s¢vera1 United States Supreme Court cases were decided which produced
different scenarios, and cases éuch as Melendez-Diaz v. Massachusetts, 557 US 305 (2009) and
Bullcom;’ng v. New Mexico, 561 U.S. 1058 (2010), produced a different result (ﬁnding that the
defendant’s confrontation rights were violated). Both of these cases involved the iﬁtroduétion of
laboratory reports, which were cieemed testimonial. In Melendez-Diaz, the United Sfates
Supreme Court found that a forensic lab report could not be offered without a live witness
competént to testify as to the truth of the report’s contents; and in Bullcoming, the same court
held that since thev analyst who p‘resentedv the ref;ort did not partipipate ih, observe, or feview the
testing of the defen_dant’s blood .sa._mple, the .p_rosecution'must produce the analyst(s) who wrote
the report for confrontation purposes. The defendant relies on bofh bMelemlezi-Diaz and
Bullcoming to support his argﬁment that his right to confrontation of the vvitness? Dr. Stormo,
was violated. | | |

In State v. Griep, 361 Wis. 2d 657 (2015), the Wisconsin Supreme Court analyzea all of
the above cases, notiﬁg that the téstimony in Bullcoming was “not the independent oi)inion of an
expert.” Griep at 675. It stated, “Therefore, when an expert witness reviews data yielded by
laboratory tests and reaches his or 4her own independent opinibn based on that data and his or her
own knowledge; Williams applies and Bullcoming provides no guidance.” Id. The Griep court
found that “an e;(pert may form an independent épiniqn based in part on the work of othérs

~

without acting as a ‘conduit.”” Id. at 689. That is what occurred in Griep, and that is what

occurred here.

It was undisputed that the victim had been shot. Dr. Wieslawa Tlomak testified that she
had been with the Medical Examiner’s office for five years and had performed approximafely

1300 autopsies. (Tr. 10/11/11, p. 67). She stated that Dr. Stormo had retired, that she had

.  App. J/3.Coﬂ>\/>
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reviewed the ﬁie, and that she had reached her own independent opinion regarding the cause and
manner of death of the victim. (Id. at 68). Clearly, this is a Williams situation, and the
defendant’s right to confrontation was not vielated. Not only was Dr. Tlomak’s testimony based

on her mdependent opinion, but the defendant does not 1ndlcate in his motion how anything in

Dr. Tlomak’s testimony affected his defense. The court questions how confrontatmn of the

original medical examiner would have assisted i in the defendant’s particular defense. He has not

shown what difference it would have made to his case or how his ability to question the original

medical examiner would have altered the»outeome. In short, Dr. Tlomak was qualiﬁed to present .

testimony on the autopsy that Dr. Sforme had performed and to reach an indepehdent opinion
with regard te the fmdiugs that were made. The defendant has not set forth a viable claim for
relief with respect to this issue. | |

* The defendant’s footprint evidence argument also fails to pass fnuster No evidence of
this nature (an expert’s companson of footprints) has been presented in support of the defendant’s
claim, although he indicates that police ofﬁcxals have refused to respond to his requests to turn over
the evidence for a forensic cornparison; (Motion at p. 18). However, even if he cotld show that
the footprints did hot match his feet, it would not necessarily be exculpatory because there is not
a reasonable pfebability that the outcome of the trial would have been any different given the
compelling testimony of the witnesses, especially Julius Turuer. As indicated in Judge Wagner’é

prior decision Turner testified that both Brooks and Stokes had approached him and told him to

| stop hanglng around w1th the v1ct1m because he was a “dead man.’ (Deczszon and order daz‘ed

October 4, 2013, p. 6). He also testified that he saw both defendants with guns taking aim at the

victim at the time of the incident. (/d.). He said he saw Brooks fire a shot at the victim and he

saw Stokes aiming a gun with his arm extended. (Tr. 10/11/11, pp. 79-81). Given the

5. App. J/4. CO‘PU>
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overwhelming eyewitncssbte’st’imony against the defendant, the size of the footprints would nof :
have carried much Wéight.

Finally, the deféndant’s argument that trial cbunsél shéuld have appealed the bindover on
June 1, 2011 is not clearly stronger than the issues raised by'pos'tcon\"ictio;l cdunsél. in sum, the
defendant has not dexﬁonstrated that poétqonviétic_in éoﬁnsel prbvided ineffective v.ass.istanc'e in his
case. o | | | .

THEREFORE, IT IS HEREBY ORDERED ‘fhat the | defendant’s motion fof
postconvidtion relief is. DENIED | | | ‘ |

| Dated this 1=\ day of April, 2016 at Milwaukee, Wisconsin.

- BY THE COURT:
! o \\\\””””’I
. . . . \\\\\®¥WﬁHK§E C:/// .
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OFFICE OF THE CLERK

WISCONSIN COURT OF APPEALS

110 EAST MAIN STREET, SUITE 215
P.O.Box 1688
- MADISON, WISCONSIN 53701-1688

Telephone (608) 266-1880

- TTY: (800) 947-3529

Facsimile (608) 267-0640
Web Site: www.wicourts.gov

DISTRICT I
July 28,2016
To:
‘John Barrett Gregory M. Weber
Clerk of Circuit Court : Assistant Attorney General
Room 114 P.O. Box 7857
821 W. State Street _ Madison, WI 53707-7857
Milwaukee, WI 53233
C Linton Brooks 356756-A
Karen A. Loebel - %bia Corr. Inst. '
Asst. District Attorney P.0. Box 900

821 W. State St.” | ~ Portage, WI 53901-0900
Milwaukee, WI 53233 ' L

You are hereby notified that the Court has entered the following order:

2016AP974 State v. Cyrus Linton Brooks (L.C. # 2011CF1651)

Before Curley, P.J.

Cyrus . Lmton Brooks pro se, moves to supplement the record to include photographs
taken by Mllwaukee Pohce Department employee Michelle Hoffman of the crime scene; in .
part1cu1ar, three sets of footprints crossing the hood of the 1985 Lincoh:i Town Car, including to-
scale versions of these photographs with a tape measure beside them. The State has not objected

or otherwise responded to the motion.

The record on appeal may include “[e]xhibits material to the appeal whether or not
received in evidence.” See Wis. STAT. RULE 809.15(1)(a)9 (2013-142.1 Because it appears that

the footprints are relevant to the collateral postconviction order from which this appeal is taken,

! All references to the Wisconsin Statutes are to the 2013-14 version unless otherwise noted.

“Appendix - L.
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we conclude that good cause is shown to supplement the record if the photographs, which were

not filed in the circuit court, can be located.

Because the photographs were taken by the Milwaukee Police Department, and should
therefore be in the Department’s custody, we will direct the district attorney to cause the above-

listed photographs to be filed with the clerk of the circuit court.

IT IS ORDERED that the motion to supplement the record is granted.

"IT IS FURTHER ORDERED that the district attomney shall obtain the above-listed
photographs from the Milwaukee Police Department and cause them to be filed with the clerk of

the circuit court no later than August 15, 2016.

IT IS FURTHER ORDERED that the clerk of the circuit court shall file a supplemental
return to include the photographs no later than five daj/;,from the date they are filed in the circuit

court.

IT IS FURTHER ORDERED that the appellant’s brief shall be filed no later than fifteen

days after the date the record is supplemented.

Diane M. F remgen
Clerk of Court of Appeals

5 o | Appo L/]_.,
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IN THE UMTED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

CYRUS LINTON BROOKS,
Petitioner,
v. ' Case No. 17-C-1718
RANDY HEPP,

Respondent.

ANSWER OPPOSING A PETITION FOR WRIT OF HABEAS CORPUS

Respondent, Randy Hepp, by his undersigned attorney, Sara Lynn
Shaeffer, answers petitioner Cyrus Linton Brooks’ petition for a writ of habeas
corpus under 28 U.S.C. § 2254 as follows:

CUSTODY, JURISDICTION, VENUE, and TIMELINESS

The subject of Brpoks’ habeas petition concerns his judgment of
con\_Iiction in Case No. 2011CF1651, entered in Milwaukee County Circuit
Court. (Dkt. 1:2.) In that case, a jury found Brooks guilty of first-degree
reckless homicide as a party to a crime (PTAC). Respondent attaches a copy of
the judgment of conviction in Brooks’ case as Exhibit A.

Brooks, a person held in custody 'at Fox Lake Correctional Institution,

claims that his custody is in violation of the United States Constitution. His

N Appendix - N.
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petition for a writ of habeas corpus is properly brought pursuant to 28 U.S.C.
§ 2254. |

The federal habeas corpus petition in this case is the first Brooks has
filed challenging his conviction in Case No. 2011CF1651. It is not a second or
successive petition. Respondent concedes that this Court has jurisdiction over
Brooks’ habeas petition.

Brooks is serving a sentence imposed by a state court within the same
federal district. This case is properly venued in this Court. 28 U.S.C. § 2241(d).

As will be described below, direct review of Brooks’ judgment of conviction
in the Wisconsin courts began on May 11, 2015, which islninety days from
February 10, 2015, when the Wisconsin Supreme Court denied his petition for
review.

Respondent concedes that Brooks habeas corpus petition was timely
filed in this Court within the one-year limitations period specified by 28 U.S.C.
§ 2244(d)(1)(A).

STATE COURT PROCEDURAL HISTORY

A jﬁry convicted Brooks of first-degree reckless homicide (PTAC) on
October 13, 2011. (Exhibit A.) As described in the court of appeals’ direct

appeal decision, some of the facts are as follows:

92 Brooks and his co-defendant, Maurice Stokes, were charged
with shooting and killing Terry Baker. They were tried separately. At
Brooks’ trial, Julius Turner described incidents that occurred the night
before the shooting and on the day of the shooting. He said the night

A

; | 9 App. N/1.
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(Exhibit K:Z—S, 5.) Habeas relief | is only available if a petitioner can
demonstrate he is in custody in violation of the Constitution, laws, or treatises
of the United States. 28 U.S.C. § 2254(a). Because Brooks has not identiﬁedQ
any such violation, habeas relief is unavailable.

Ground Seven. Respondent denies that Brooks is entitled to relief on
his claim that his postconviction counsel was ineffective for failing to raise
claims “As Instructed To Do So By Défendant.” (Dkt. 1:23.) According to
Brooks, the standard is not “clearly stronger,” but “cause and prejudice.” (Dkt.

1:23.) The court of appeals rejected this argument in Brooks’ collateral appeal:

When a defendant alleges that postconviction counsel was ineffective by
failing to pursue a claim of ineffective assistance of trial counsel, the
defendant must establish that trial counsel was, in fact, ineffective.
State v. Ziebart, 2003 WI App 258, 15, 268 Wis. 2d 468, 673 N.W.2d
369. A claim that trial counsel was ineffective must set forth the
relevant facts as to the “who, what, where, when, why and how” counsel
was ineffective. State v. Allen, 2004 WI 106, 36, 274 Wis. 2d 568, 682
N.W.2d 433. Moreover, “a defendant who alleges in a [WIS. STAT.]
§ 974.06 motion that his postconviction counsel was ineffective for
failing to bring certain viable claims must demonstrate that the claims
he wishes to bring are clearly stronger than the claims postconviction
counsel actually brought.” RomeroGeorgana, 360 Wis. 2d 522, 4.

Brooks contends that he need not demonstrate that his current
1ssues are “clearly stronger” than the issues his postconviction counsel
pursued in order to demonstrate that his postconviction counsel was
ineffective. He argues that the “clearly stronger” test is not the only
means of establishing ineffective assistance of counsel. In support,
Brooks cites federal case law setting forth the standard for overcoming
the procedural bar to obtain review in'a federal habeas corpus action.
See, e.g., Freeman v. Lane, 962 F.2d 1252 (7th Cir. 1992) (petitioner not
barred from raising claims in federal habeas corpus action despite
failing to raise claims in earlier state appeal; petitioner’s direct appeal
counsel was ineffective by failing to raise issue in direct state appeal
that warranted relief in federal court). We are not persuaded. Our

1

9 App. N/2.
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supreme court stated in Romero-Georgana that the “clearly stronger”
standard applies to claims of ineffective assistance of postconviction
counsel following a direct postconviction motion. See Romero-Georgana,

360 No. 2016AP974 5 Wis. 2d 522, 146 (“The ‘clearly stronger’ standard
1s appropriate when postconviction counsel raised other issues before
the circuit court, thereby making it possible to compare the arguments
now proposed against the arguments previously made.”). Nothing in the
federal cases that Brooks cites provides a different standard for a WIS.
STAT. § 974.06 motion following an earlier direct postconviction motion.
Thus, at the outset, Brooks has failed to overcome the Escalona-Naranjo
procedural bar because he has not attempted to demonstrate that the
issues he raises now are “clearly stronger” than the issues his
postconviction counsel pursued on his behalf. See Romero-Georgana, 360
Wis. 2d 522, 46.

(Exhibit K:4-5.) Brooks has procedurally defaulted because the court of
appeals determined this issue of state law procedural grounds. He is not
entitled to relief on this claim.

Ground Eight. Finally, Respondent denies that Brooks is entitled to
relief on his claim that he is aétually innocent. (Dkt. 1:26.) Brooks uses the
“gateway claim” of ineffective assistance of counsel to argue actual innocence.
(Dkt. 1:27.) However, because Brooks cannot prove that he. received ineffective
assistance of counsel, his actual imnocence claim fails. Additionally, Brooks
fails to identify any “new reliable evidence” as required by Schlup v. Delo, 513
U.S. 298 (1995).

AFFIRMATIVE DEFENSES

This Court can address the merits of Brooks’ claims only if he exhausted
state remedies and if his claims are not procedurally defaulted. Has
procedurally defaulted on Ground Three, that his trial counsel was

. . 10 App. N/3.
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05-04396 BAKER, TERRY J.
Milwaukee County Medical Examiner
933 West Highland
Milwaukee, Wisconsin 53233

AUTOPSY PROTOCOL

NAME: BAKER, TERRY J:: « SEX:MALE ** . AGE: 21 YEARS
, DOB: 05/27/1984
DATE OF DEATH: OCTOBER 29, 2005 TIME: 1240 HOURS

DATE OF AUTOPSY; = OCTOBER 30,2005 _  :  TIME: 1000 HOURS
PLACE OF AUTOPSY: Milwaukee County Medical Examiner's Office

PERFORMED BY: K. Alan Stormo M D

Assistant Medical Exammer

WITNESSED BY: Amanda Arndt’
Forensic Pathology Assistant

Detective. DjOl'dje Rankovici
Milwaukee Pohce Department

Identification Techmcuan Sylwa Filapek
Milwaukee Police Department

CAUSE OF DEATH: Exsanguination
DUETO: Gunshot Wound to Chest

Signed @‘J'E—ﬁ [ - (z‘ oS~

K. Alan Stormo, M.D:" Date Signed'.
Assistant Medical Examiner

NOTES BY: WE TYPE/CSD, MEDICAL TRANSCRIBER

L
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CIRCUIT COURT
STATE OF WISCONSIN . CRIMINAL DIVISION MILWAUKEE COUNTY
STATE OF WISCONSIN DA Case No.: 2011ML005159
Plaintiff,
Vs.

Cyrus Linton Brooks

Defendant,

i

Court Case No.: 2011CF001651

STATE’S WITNESS LIST

The State of Wisconsin does hereby give notice that the following witnesses may be
called in the state's case-in-chief at the trial of the above-entitled matter:

POLICE
Det. David Chavez
Det. Billy Ball
Det. Mark Peterson
Det. James Hutchinson
Lt. Randy Olson

T 7T X DavidSalazar - T
Det. Erik Villarreal
Det. Louis Johnson
Det. Thomas Fischer
Det. Larry DeValkenaere
Det. Djordje Rankovic
Det. Carl Buschmann
PO Gregory Heaney
PO Maurice Woulfe

CITIZENS

Julius Turner
Michael Henderson
Daniel Carter

Lt. Linda Mattrisch
Janice Baker

Dr. Brian Peterson
Mark Simonson

Dated at Milwaukee, Wisconsin, thks';;

v

day of September] 2011.

Denis J. Stingl
Assistant District Attorney
1009627

Appendix - P.
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Attachment - #3. -

CIRCUIT COURT

STATE OF WISCONSIN CRIMINAL DiVISION MILWAUKEE COUNTY
STATE OF WISCONSIN DA Case No.: 2011ML0O05159
Plaintiff,
vS. A
Cyrus Linton Brooks Court Case No.: 201 16?5;)1551

i
!

Defendant, h

NOTICE OF EXPERT TESTIMONY

Pursuant to Wisconsin Statutes section 971.23(1)(e), the State of Wisconsin offers the
following summary of the testimony of expert witnesses:

1) Milwaukee County Medical Examiner, Dr. Brian Peterson.

Doctor will testify to the autopsy and the contents of the wﬁtteh avutopsy protocol.
Should the defendant require a copy of the curriculum vitae or resume of Dr. Brian Peterson, a
copy may be obtained at the office of the Milwaukee County Medical Examiner’s office, 933 W.
Highland Avenue, Mitwaukee, Wisconsin.

2) State Crime Laboratory-Milwaukee Analyst Mark Simonson

Analyst will testify to the findings in the crime lab pertaining to the above case.

Dated at Milwaukee, Wisconsin, this} ’] y of September, 2011.

especifully submitted,

|\

Denis J. Stingl
Assistant District Attorney
State Bar No. 1009627

P.O. Mailing Address

District Attorney’s Office

Safety Building, Room 405

Milwaukee, Wi 53233 | App.
Voice: (414) 278-4646
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