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- OPINION

Wllham M. Wmdsor is the appe]lant and represents himself in a11 three of these
appeals All three of these appeals ar1se from the same underlymg trial court case in
Wthh Wmdsor, the plamhff also represented hunse]f Each. appeal was separately |
- docketed in thls Court for the reasons set forth in Wmdsor v. Round 5325.W. 3d 825 (Tex
App.—Waco 2014 order) (per cunam) Nevertheless, we . will address all three of these |
. appealstogelther in th1s opunon. |

| Background
. December. 26, 2013 - Windsor filed his original petition"in the underlying
- case agamst ]oeylsahttlekld ]oey1sahtt1ek1d blogspotcom, Sean D Flemmg, am Round
and several other defendants Wmdsor asserted in the pleadmg that his own re51dence 7
was located in South Dakota Wlndsor further asserted that ]oeylsahttlekld blogspot com
1s an entxty whose address is Google s California address and that Round’s re51dence is
located in Georgla "The case was assigned to the 40th District Court of Ellis County The
pre31d1ng judge of the 40th District Court is the Honorable Bob Carroll.
o « ]anuary 15, 2014 - Wmdsor filed his first amended petition in the
. _,_underlymg case agamst ]oeylsahttlelqd ]oeylsahttlekld blogspot com, Fleming, Round

and the other defendants In thls amended pleadmg, Wmdsor added Kelhe McDougald )
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and several others as defendants Furthermore, asin hlS or1gma1 petrtlon, Wlndsor agam

asserted mhls f1rst amended pet1t10n that his own residence. was located in South Dakota, ..
that ]oey1sa11ttlek1d blogspot com is an entlty whose address is Google s Cahforma
address, and that Round’s residence i is located in Georgla

Wlndsor then all;ged in h15 first amended petition as follows Wmdsor founded '

an orgaruzatlon called ”Lawless America” and developed-a website for it. Wmdsor

pubhshes an onhne magazme, produces and hosts a radio show, ‘and has been '

: producmg and dn'ectmg a documentary fllm about injustices of various types.” In

December 2012, Windsor , became aware . “Joeyisalittlekid. blogspot com.

| ]oey1sa11ttlek1d blogspot com was or1g1nally ”an onhne gathermg place" fora. group of _

: people who disliked a man named ]oey Dauben The group turned-its attentron to

Wlndsor, however, after members of the. group leamed that Dauben s g1rlfr1end and

' fam1ly had approached Wmdsor to “do some filming” about Dauben s story Members -

~ of the group, mcludmg Flemlng, Round McDougald and the other defendants began

postmg alleged defamatory content about Wmdsor Wmdsor clalmed that the actrons of

Flemmg, Round McDougald and the other defendants constltuted hbel and defamatron,

: defamatron per se, slander, slander per se, mtentronal mﬂrctlon of emotlonal drstress,
' tortlous mterference w1th contract or busmess expectancy, _tortxous mterference w1th a.’

- prospectrve busmess relatlonslup, mvas1on of prlvacy by mlsappropnauon, invasion of :

prlvacy, civil conspuacy, and stalkmg

e ]anuary 21, 2014 - Flemmg frled his orrglnal answer and spec1a1 excephons

" to Wmdsor s pet1t10n Flermng demed all of Wlndsor s allegatrons

Windsor v. Round, et al. . _ - ' o Page 3




. February 5, 2014~ Windsor .filed} a “Motion for Continuance on .-Special
'Excepﬁons Fillngs.” . Windsor asserted in the motionthat ”Google; Inc. and various . -
‘».defendants” had filed spec1al exceptions and that a hearmg on Google, Inc.’s. spec1a1
exceptlons had been set for February 24, 2014 Wmdsor requested “a contmuance of that
hearing as we]l as-a continuance on any hearlngs on spec1al excepuons until needed ‘
- discovery [could] be obtained.” In this motion, Windsor began providinga Texas address
for hims'elf.. ,

. . Feb’ruaryv21,;2(jll4. - I\)chougald filed ,a-pro se original ansyver and special -
exceptions to Windsor; s petition. McDougald denied all of Windsor’s allegations.

. February 24, 2014 - Round filed a pro se ”Orlgmal Answer and Spec1a1
Exceptlons to Plaintiff's Petrtlon " Although not stated in the title, Round made a spec1al 4
appearance in the substance of this document because he challenged the trial court’ s
personal )urlsdlctron over him. See TEX. R. CIV P. 120a, Hall v. Hubco, Inc., 292 S. W 3d 22
35 (Tex App.—Houston [14th Dist.] 2006 pet denied) (op onreh’g) (“In determmmg the :
nature of a flhng, we look to the substance of [the] document, not merely 1ts t1tle ”) In o
tlus pleadmg, Round also demed all of Wmdsor s a]legatmns |

: Add1t10nally, ‘on  February 24 Wmdsor filed an Amended Mohon for‘_

Contlnuance on Spec1a1 Exceptlons Fllmgs

e _ February 26, 2014 - Flemmg flled a motion to drsmlss Windsor’s clanns
agamst him under the Texas Citizens Parumpatlon Act (TCPA), generally L known as the '
| Texas antl—SLAPP (”strateglc lawsmt against public partrcrpatlon ") law. See TEX CIV
PRAC & REM CODE ANN. §§ 27.001- 011 Over the next approxrmately ten months, both

Wmdsor V. Round, et al. ' o _ . Page 4 .'
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Windsor and Fleming then subﬁ\itted numerous f]]mgs rela{ted to Fleming's TCPA ., '

_

,mOtic_m to 'disn{i'ss.

o« M_aich 5; 2014 - Thel.‘ trial 'c01.1rt. éighed an ”O‘rder"‘Gran.ting' Non-Party
“Google Inc.’s ;pecial Exceptions to i’lamﬁff’s' Eifst Amended Vgriﬁéd_ Petition.” . The
ordet stated,_in part, as-follbv;s: | |

~ IT IS THEREFORE ORDERED tha_t‘G'bo gle Inc.’s Special Exceptions .
to Plaintiff’s First Amended Verified Petition are SUSTAINED. The Court
specifically finds that Google Inc. is not, nor has itever been, a party to this
lawsuit. The Court further finds that Plaintiff does not now have, and never
has had, any claims or causes of action pending against Google Inc. in this

‘Jlawsuit. In addition, the Courthereby strikes from the record any statement -
to the contrary regarding Google Inc.’s status in this lawsuit. '

o March 10, 2014 - The trial court issued a memorandum ruling, staying all
of the proceeding_s in the case. The memorandum ruling providéd; "

IT IS ORDERED that effective immediately, all proceedings in the above
entitled and numbered lawsuit are hereby stayed and remain on hold,"
~ including legal deadlines applicable to any party, until such time as the trial
" court further examines the legal implications and applicability of the Order -
and vexatious litigant injunction directed against William M. Windsor
" dated July .15, 2011 and issued by Thomas W. Thrash, Jr., United States
District Judge for the Northern District of Georgia.. . .. ‘ :

The memorandum ruling then spécifically stated:
This stay of proceedings applies without prejudice, by Way of exémpie only
and not by way of any limitation, to - (i) any of Plaintiff's pending motions,
requests for hearings, or court dates; (ii) Defendant Sean D. Fleming's
' Motion to Dismiss; and (iii) the various requests received by the trial court |
for hearings on special exceptions, other than Google’s special exceptions
‘which were previously heard and ruled upon by the court. s
¢~ March 14, 2014 - Windsor filed a “Motion for Fearing on Default |

Judgment” agains{ each of Ioeyiqaﬁﬁlekid,- Round, and-_McDougald,i alleging that eaé;h
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had failne'd' to ar'.lswer“. ‘The mqﬁqps Qe\t‘e dated..M'arch :13;,2014-but were not filed untﬂ
March 14. | | |

7. | Aﬁgust 11, 2014 - Thg: .t'rial court signied ”Triél Court Order No. 1 and .
Notice _(Sf Hea‘_ring.” The trial coﬁ_rt cc_)ncluded in its .01_‘der that it was not permitted to -
dismiss Windsor’s lawsuit outrigf\t for hls noncompliance with the terms of the Vexaﬁéus
lit'lgant-mjﬁn.ctionvuissued by. the -féderal district judge. in -Cébrgia:. The trial court

concluded, however, that it possessed ”légal authority within its inherent judicial power -

to impose various litigation control measures.” The trial court’s order therefore

provided:

It is Ordered that the stay of proceedings is hereby lifted; however, such
Order is specifically subject to and conditioned upon [Windsor]'s current =~~~
and future compliance with all the other Orders contained herein[, which
incdluded an “Order Providing for Litigation Control Measures.”] The
preceding Order shall be. referred to as the “Order Lifting Stay of
Proceedings.” : : o o ’

- ... Accordingly, with respect to the mechanics of initially lifting the
stay, the trial court finds and rules that the Order Lifting Stay - of o
“ Proceedings shall become automatically effective on such date as [Windsor] =~
(i)t;o,mplies, with Litigation Control Measures #1, #5, #6, and #7 of the
preceding Order Providing for Litigation Control Méasures; and (ii) filesof -~ " =
“record a Notice ‘of Compliance with Litigation Control Measures #1, #5, #6, and -
#7 (with file marked courtesy copy being sent directly to the presiding
~ judge). . - -

" “Trial Court Order No. 1 and Notice of Hearing” alsb notified the parties that a
" heating for the Pur};OSe' of ‘iestablislfﬁng. a ”Preli_xnina_rY Discovery;Controjl» Plan &

S"cheduling.Order” would be held on September 19, 2014.
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. August 12, 2014 - Windsor filed a “Notice of Comf)liance with Litigation :
" Control Méasures and Motion for Reconsideration.” Windsor requ'ested in the pleading

 that the trial court reconsider its imposition of the litigation control measures but also

represented that he had complied with Litigation Control Measures #1, #5, #6, and #7.

'Additionally, on August 12, Windsor filed- his second .amended petition against

. ]oeylsahttlekld ]oeylsahttlekld blogspot com, Flemmg, Round McDougald and the -

other defendants In th13 amended pleading, Wmdsor asserted that his own res1dence

‘was now located in Texas. But as in his De¢ember 26, 2013 original petition and January

15, 2014 .ﬁrst' amended petition, Windsor asserted in this amended petition that -

]oeylsahttlek1d blogspot com is an entity whose address is Google s Cahforma address

and that Round’s residence is located in Georgla Along W1th the allegauons in hls-
January 15 2014 first amended pet1t10n, Windsor then a]leged in his. second amended _
- petruon that the actions of Flemmg, Round, McDougald, and the other defendants
- constituted i mvasron of privacy by d1sclosure and busmess dlsparagement Wmdsor also

‘ brought a convers1on claim agamst one of the defendants
Fmally, on August 12, Wmdsor filed a motion to declare that he is not a pubhc '
vﬁgure ora hmlted-purpose pubhc figure.
. ', August 20, 2014 McDougald f1led a pro se motion to dlSII'llSS Wmdsor s |
. c1a1ms agamst her under the TCPA.

. September 16, 2014 - Wmdsor filed a Motlon to Strike and Mob.on for

Sanctions Agamst Defenda‘nt Ke].he‘ McDougald.” Wmdsor moved to s_tnke

McDougald’s February 21, 2014 pro. se orlgmal answer and special exceptlons to

~ Windsor v. Round, etal. ' v : ) Page 7
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: Wmdsor s petluon and her. August 20 2014 pro se TCPA motion to dlSIIllSS because

| McDougald faJled to state her address, telephone number and email. address when she

signed each document and because Windsor was s not properly.served with McDougald’ s

TCPA motion to dismiss. Windsor further argued that the trial court should impose an o

| appropriate sanction against MCDougald for failin'g to properly serve him with her TCPA

motion to dismiss.

Additionally, on September 16, Windsor filed a motion to compel discovery from

: McDougald that he had served on her on August 12, 2014. In the same filing, Windsor

again requested that the trial court sanction McDougald.
. September 17, 2014 e;F-leming filed a response to Wlndsor's August12, 2l)14_
motion to.declare that he is not a public figure or a limited-purpose public figure.

o September 19, 2014 - Windsor filed a “Second »Amended Motion for

| "Continuance on Special Exceptions Filings.” Along with requesting “a continuance on

' any hearmgs on spec1a1 excepuons untll needed dlscovery [could] be obtamed o as, '

Wmdsor requested in hlS February 5, 2014 “Motion for Contnnuance on Special
Excepuons Fﬂmgs” and his February 24, 2014 ”Amendeda Motion for Contmuance on

pecral Exceptrons Fllmgs," Wmdsor stated in this second amended mohon that he

.needed "a conhnuance on special. exceptlons and TCPA motxons” because personal

. ]unsdlctron issues and motions to strike needed to be heard and resolved flrst

Add1tlonally, on September 19 Wmdsor ﬁled a ”Mohon to Deem Non-Texas

Defendants Have Wa1ved Any Challenges to Personal ]urlsdlctlon Due to Fallure to -

. Comply with Rule 120a.” Wmdsor acknowledged in this motron that Round had made :

Windsor v. Round, et al. 4 ' ' o ‘ Page 8




. a spec1al appearance in this case and that Round is not a Texas re51dent Wmdsor argued
' however, that Round had waived'any challenge to personal ]urlsdlcuon because he had

' falled to comply w1th Rule of C1V11 Procedure 120a in that hlS 1mt1a1 appearance was not -

J

- made by sworn motion. See TEX R Cwv.P. 120a

Fmally, on September 19, the trial court ‘held the hearmg that it had noufred the i

: part1es of in its August 11 2014 ”Tr1al Court Order No 1 and Notice of Hearlng 7 At the

_ outset of the hearmg, Flemmg s counsel stated that lus ”pnmary concern was to set: ‘-

/‘

B E'Flemmg s TCPA motion to drsmlss for a heanng Round’s counsel then noted that Round ‘
: had filed a smular motion but that he had also f1led a special appearance that needed to

| , be heard before the TCPA mouons to dismiss. The tr1al court agreed, wh1ch led to the

following exchange
THE COURT We Wlll need to handle any spec1a1 appearances flI'St

- MR WINDSOR Your Honor, as to spec1al appearance, 120(a) [szc]
* requires that they all be under oath, under a sworn motion. They weren't.
-1 f]led amotion -- an amended motlon thls mormng saymg that --

'THE COURT I understand ‘That may be the argument that you
“ present at the hegring:

MR WTNDSOR nght
» THE COURT But we need to have a specral hearing for the spec1al
appearance and that will come first in line. Then We’ll proceed to any.

__Chapter 27 [TCPA] Motion to Drsmlss

_’The hearlng on Round’s spec1al appearance was eventually set for October 28 '

2014 The trral court also gave the partres fotice that the TCPA motions to dlsm1ss would

- .be heard the same day., .The‘ti'lal court,st_ated-:
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I'm glvmg you notice now that we are gomg to hear the Chapter 27 mohons .
~ on October 28, 2014, at 1:30 p.m. At the'time we begin the hearing I willbe
* open to.the request to consider whether or not I will allow any dlscovery '
If I allow discovery, we will, perhaps, adjourn: Certain or all of the motions.
- We'll allow the discovery to take place. Then we'll resume. If I don’t allow:
the dlscovery to take place, then we w111 hear the motions on the merlts

. October 2, 2014 - Wmdsor flled a motion to compel d1scovery from
‘McDougald that he had served on her on August 19, 2014 In the same ﬁhng, Wmdsor
| 'requested that the trial court also sanctlon McDougald Add1t10na11y, on October 2,
Windsor filed a ”Motion for Conﬁnuance and Discovery on. [the] SpeC1a1_ APPeaIé_mCes |
of the defendants who‘are non-‘t" exas resrdents,. includi'nQ Round. |

' . October 6, 2014 - Round filed a sworn special appearance and, sub]ect_
thereto, f1rst amended answer and spec1a1 exceptxons
e October 23, 2014 - Sub]ect to lus special appearance, Round f11ed h1s N
response to Windsor's October 2, 2014 ”Mo'uon for Contmuance and Discovery on [the]‘
\ Spec1al Appearances” of the defendants who are non-Texas re51dents including Round
. October 2, 2014 - Sub]ect to his special appearance, Round filed a -

combmed “Motion to }om Sean D. Flemmg s [September 17 2014] Response to Plamuff s

[August 12, 2014] ’Motron to Declare that the Plaintiff Is Nota Public Flgure ora Lumted- S

'Purpose Pubhc Flgure and ”Response to Plamtlff's [August 12, 2014] ‘Motion to Declare .

that the Plamtlff Is Not a Public F1gure ora Lumted-Purpose Public F1gure

.. October 28, 2014 - Wmdsor filed his thll‘d amended petltlon against -

. ]oey1sahtt1ek1d ]oey1sa11tt1ek1d blogspot com, Flemmg, Round McDougald and the

- other defendants As in his August 12 2014 second amended petmon, Wmdsor asserted

Wthdsor v.Round, etal. - _ o Page 10
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in this amended petition that his own residence was located in Texas. Furthermore, asin

~all of his previous "petitions, Windsbr_._a'sserted.' in this amended petition that

Joeyisalittlekid.blogspot.com is an entity whose address is '.GObgle's California addi'ess
and that Round’s residence. is"loca/ted in Georgia. Aléng Wiﬂ_’l.tﬂ16 allegations in his

August 12, 2014 second amended petition, Windsor tﬁen alle_ged in his third éménded-

petition that the ‘actions of Fleming, Round, McDougald,-.'and the other aeféndahis ,

constitutéd intentional infliction of emotional distress. through online impersonation:.

Additionally, on October 28, the trial court then held the scheduled hearing on

‘Round’s special appearéince. After considering it, the trial court eventually made the

following rﬁﬁpg:

~_ InCause Number 88611, William Windsor Veréus Sam Round, et al,
- the trial court hereby grants Sam Round’s Special Appearance. - a

-Based upon the pleadings and the Special Appearance evidence * "~
- available to the trial court, the trial court finds that Plaintiff Mr. Windsor
has not presented or proved a prima facie case on the questions of
jurisdiction. Jurisdiction against Sam Round will be in his resident state of '
Georgia. ' o

-+ Further, with respect to any requés_t for continuance on the part of © = * -
"Mr. Windsor for purposes of discovery, that motion is respectfully denied.
' The trial court finds that basecf upon the nature, scope and the extent
of the various discovery motions on file by Mr. Windsor that with respect” -
to the evidence and information sought by these motions, that if any such
 discovery were engaged in, that the results of such discovery will not
produce ‘evidence supporting sufficient jurisdictional facts to allow the
State of Texas to have jurisdiction over Sam Round.
The trial court then additionally stated: *

THE COURT: ....

Windsor v. Round,etal. - . | - . Pagell

(-




~ With respect to the trial court’s ruling, does either 51de need any |
further supplementa’aon, clar1f1catron, or any additional fmdmgs7

- M. Windsor?A
MR. WINDSOR: No, Your Honor.
[Round’s Couiisel]: No, Your Honor.

THE COURT: To be clear, when I indicated that Sam Round’s
‘Special Appearance Motion was granted, it’s granted in its entirety without
_ limitation, trial court finds persuasive the pleading and the legal arguments. '
contained within the document presented by [Round’s counsel] along with
. his associate counsel.

: Further, the tr1a1 court places strong degree of emphasis on the
sworn Affidavit of Sam Round as set forth on Pages 1 and 2 of his Affidavit
which is-attached to and is mcorporated as part of the Special Appearance
pleading.

Finally, as scheduled for tha_t day, the trial court also discussed at the hearing -

.

. Fleming’s TCPA moﬁOn to dismiss and Wheﬂrer to allow any discovery relevant to the
B motlon The trial court decided that it wanted both Wmdsor and Flenung to have an

opportumty to. engage in discovery relevant to the motion. ‘The trial court therefore

scheduled a. hearmg on Windsor’s motron to declare that he is not a pubhc figure orv |
llmlted-purpose pubhc figure for November 6,2014. The trial court stated that after it
ruled on that date, it Would determine the scope of d1scovery to allow w1th regard to
Fleming’s TCPA motlon to dlsm1ss The trial court then scheduled the hearmg on
Flemmg s TCPA motion to dismiss for November 20 2014

Ce October 30, 2014 - Windsor filed an emergency motion for stay Wmdsor
stated in the motlon that he had been mcarcerated at the Elhs Cou.nty Jail followmg the‘ |
October 28, 2014 hearing” in relation toa legal matter in. Montana Wmdsor therefore
Windsor v. Round, et al. » B PR Page 12
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requested ‘that the trial court stay the ﬁr(‘)ceediﬁg-s: until at least forty-eight hours

g 'followmg his release from ]all . [

)

. November 6, 2014 - The tr1al court held the next scheduled hearing in the
case. . The trial court began by addressing Wmdsor s emergency motlon for stay. After
discussing the motion extens1vely with the parues, the trial court stated that it d1d not
“see how [Wind’sor was]-‘prejudiced by this matter.” - The trial court mformed Windsor:
that he Was’free to use anything in the three boxes of records from the case at 'any time |

that he wanted durmg the hearmg The trial court also made sure that Windsor received

his own copy of each of the fllmgs that were directly relevant to the subject of the hearmg

f
Finally,' the trial court recessed the hearing “for a few minutes” to give Windsor “an

"opportumty to review these documents” before contmumg

. After the recess, the trial court began the portlon of the hearing on Wlndsor s

mohon to declare that he is nota pubhc ﬁgure or lumted-purpose pubhc ﬁgure Wmdsor

testlfled at the hearmg, and several exlub1ts were admltted into evidence. The tr1al court -

then stated as follows

The Trial Court’ s ruling in Cause Number 88611, Wllham M.
~ Windsor as plaintiff versus ]oeylsahttlek1d blogspot.com, et al is as follows. -
~ Trial Court finds that ‘William Windsor is not an all purpose public figure.
* TFurthet, the Trial Court finds at a minimum. that William Windsor isanon- =~~~
- line internet and social media crusader against ]ud1c1al and governmental
_corruption and the leader of the revolutionary party. Trial Courtfinds that
Wllham Wmdsor is a limited purpose pubhc ﬁgure in those areas.

After making the foregoing ruling, the trial court then outlined how discovery

' Would proceed with respect to Flemmg’ s TCPA motion to dlsnuss

Windsor v. Round, et al. o _ » » _' Page 13_




o -Novembe_r '1‘0, 2014 - AWind'sor filed; a “Motion for 'Reconsideration . ot
Special ARPearance Order Regarding Sam Round.” The motion was dated October 30,
2014 even though it was n'ot filed until November 10. In the m‘otion, Windsor urged the =
i- trial court to reconsrder the facts and arguments to vacate the order granting’ Round’s
special appearance,I to grant Wmdsor dlscovery, and to ultlmately deny Round’ s' spec1al -
appearance. Windsor also asserted in the motlon that the trial court did not con51der his
motion for default against Round. | |

. November 12 2014 - Wmdsor filed a second emergency motion for stay.
The motion was dated November 7, 2014 even though it was not filed until Novemberv
12. In the: motlon, Wll'ldSOI‘ agaln requested that the trial court stay the proceedmgs
because of the difficulties that he was ‘encountering in represenﬁng himself wh11e in ]arl

| c November 13, 2014 - Wmdsor filed a tlurd emergency motion for stay The
mouon was dated November 10, 2014 even though it was not filed until November 13.
In the mouon, Windsor mcorporated his first two emergency motions for stay; explamed |
‘ -that because of his cucumstances, he ”ha[d] not been: allowed" to meet the deadhne that
the tr1al court had set to subm1t discovery to Flemmg, and requested that the trial court
stay the proceedmgs untll the problems he was exper1encmg were resolved |

Addrtlonally, on November 13 Wmdsor filed a “Notice . of Appeal of Order
Regardmg Motlon to Dismiss of Defendant Sean D. Flemmg

. November 14 2014 Windsor filed an afhdavrc ”regardmg non—Te><>a'sl

defendants,” including Round.
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. November 17 2014 - Wmdsor flled a” Notrce of Appeal of Order Grantlng

' Spec1al Appearance of Sam’ Round Y Thereafter, the. appeal from the order grantmg

Round’s spec1al appearance was. docketed in thrs Court as No. 10-14—00355 CV

. November 19, 2014 - Wrndsor flled another motlon for stay, agam
requestlng that the tr1a1 court stay the proceedlngs because of the d1ff1cult1es that he was
encounterlng in representlng h1mself while i in ]all - ’. |

- November 20 2014 - The tr1al court held the scheduled hearmg on

Fleming's TCPA motion to dismiss.. At the outset, the- tr1a1 court asked. whether Windsor

had been able 0 comply with the dlscovery order that had been outlined durmg the

November 6, 2014 hearmg Wmdsor replled that he had not. The trial court: then asked :

_ Flemmg’ s counsel What 'her experrence had been with regard to the drscovery, and
Flemlng s counsel rephed “1 never recelved any dlscovery from Mr. Windsor, and I never
recerved any responses tomy drscovery ” The tr1al court nevertheless continued with the

: hearl.ng on Flemmg s TCPA motlon to d1srmss At the conclusmn of the hearmg, the tr1al

court decrded to delay its ruhng 50 that it could review everytlung that the partles ‘had

' frled.

. November 24,2014 - The tr1al court 51gned an ”Order Grantlng Defendant»

4~Sam Round’s Special Appearance " The order stated that ”the spec1al appearance of
.VDefendant Sam Round is sustamed and that a]l clalms of Plamtlff erham M. Wmdsor

| agalnst Sam Round are dlsmlssed with pre]udlce

.6.- : November 28, 2014 - The tr1al court senta letter\to Wlndsor and Flemmg, .

: statrng that such correspondence constltuted the trial court’ s ”memomndum rulmg in -
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connectlon with Flemmg s TCPA motlon to dlsm.lSS The letter notified Windsor and
Flemmg that “the tr1al court hereby gmnts the Mohon to Dlsmlss
Add1t10nally, the letter prov1ded that the correspondence would serve as the
“notice of hearing” for certain legal matters: The letter- stated that the trial court would N
c0nduct a hear‘ing on December 8, ,2014, to enter the d_;sm1ssa1 order and to rev1ew all |
‘evidence in support of the rehef descr1bed in Civil Practice and Remedles Code section
- 27.009, along with legal analy31s and arguments from both sides. See TeX. CIv. PRAC. & .

N

ReEM. CODE ANN § 27.009.

z

) December 3, 2014 Windsor ﬁled a notice of appeal from the trial court’ s

November 28, 2014 memorandum rulmg Thereafter, ‘the appeal from the order granung -

: 'Flemmg s TCPA motion to dlsrmss was docketed in this Court as a separate appeal from
the appeal from the order grantmg Round s spec1al appearance. See I/desor . Round
532 S W.3d 825 (Tex App —Waco 2014, order) (per curlam) ‘The appeal from the order
: grantmg Fleming’s TCPA motion to dlsnuss was docketed as No. 10-14—00392-CV

Add1t10nally, on December 3, Wmdsor fﬂed a motion for contmuance of the

hearmg scheduled for December 8, 2014 and a motion for stay of all proceedmgs related .

] to'Flenﬁng until Windsor had “pursue[d] all _avallable appellate relief.”
ce ' December 8 2014 - Windsor filed a motion’ to recuse the ‘Honorable Bob
Carroll from pres1dmg over the case.
. December 16 2014 - McDougald filed a ”Fnrst Amended Ongmal Answer;
Spec1a1 Exceptlons, Afflrmatwe Defenses and De31gnat10n of Lead Counse v

McDougald contmued to deny all of Wmdsor s allegahons
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e December 17 2014 - The Honorable ]udge Carroll signed a voluntary |
~ recusal order in ‘the interest of ]ud1c1al economy Based on the voluntary recusal the |
. Presiding Judge of the First Administrative ]udicial Region' transferred the case to the
378th District C’ourt of Ellis County and assigned the I—lonorable-Gehe Knize to preside

oner the case.

. 0 | December 18 2014 The trlal cotirt, i.e., the Honorable Judge Knize, began
conducting another hearing in the case. At the outset, Judge Knize informed the parties
that he had been a531gned to preside over the case and that each: 51de had the right to
challenge an ass1gned ]udge Judge sze then inquired, So does either side wish to
challenge the ]udge that's been assxgned to hear this case, wh1ch is me7” Windsor rephed
| ”Yes “Your Honor, Ido.” Atthat pomt in an order of a551gnment the Honorable R1chard
DaV1s was ass1gned to preside over the case by the Pres1d1ng Judge of the F1rst |
‘ Admlmstrauve ]ud1c1al Region. |
Whﬂe the Honorable ]udge Davis was travelmg to the courthouse, Wlndsor flled .

" a motion for contmuance of the hearing being held that day and a notice of removall :
' 'staung that he removed thls case to the Umted States District Court of South Dakota R
Once ]udge Dav1s arrlved to continue conducting the hearmg, Wmdsor mformed the tr1a1
court of lus ﬁlmgs and then stated “1 don t believe you have ]urlsdlctlon at this pomt "
Wmdsor further asserted that 1f the notice of removal did not deny the tr1al court
]ur1sd1ct10n, then the tr1a1 court should ”stay the case and continue it.” The tnal court

ulhmately ruled “Court feels that the Court does have ]ur1sd1ct10n at thlS tlme, and we 11 .
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i

continue with the hearing.today. Motion for Stay is denied at this point. The Court does

* recognize the timeframes that we're dealing with. At this time you may proceed.”

The trial court continued with the hearing on Fleming’s motion for entry of order

- and assessment of attorney s fees, court costs and sanctlons Later that day, the trlal\
-court then signed an ”Order Grant]ng Defendant Sean D. Flenrung s Anti-SLAPP Motion

"“to Dismiss and Judgment Awardmg Costs, Expenses, Attorney s Fees and Sanctions in

Favor of Sean Fleming Against Wil]iam Windsor.”

. December 19, 2014 - Windsor was released from the Ellis County Jail. See

 Exparte Windsor, No. 10-14-00401-CR, 2016 WL 192303, at *4-5 (Tex. App.—Waco Jan. 14,

2016 pet. ref’d) (mem op not de51gnated for publication).

o, December 29,2014 - McDougald flled a ”Mot10n for Protectlve Order and
Motion to Strlke Deemed Admissions.”

. ]anuary 8, 2015 - Because the case had recently been transferred the trlal

court (the Honorable ]oe F. Grubbs) 31gned a notice of hearmg for January 29 2015 to (1)

'determlne the status of the suit and the. partxes, 2 receive ev1dence of removal of the case

to federal court and (3) review and estabhsh a scheduling’ order The trial court also set

'McDougald' December 29, 2014 ”Motton for Protectlve Order and Motlon to Strlke

Deemed Adm.lssmns” for dlsposmon on ]anuary 29, 2015.
J ]anuary 12 2015 - Windsor filed a “Notice of Federal Case Number and
Service,” statmg that this matter had been removed to federal courtin South Dakota and

that the not1ce of removal had been served on a]l defendants Windsor also fxled a ”Notlce

- of F11mg of Motion to Declare Invalid Any and All Post—Removal Action in Elhs County
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Texas, in Wthh Windsor stated that he had flled a “Motion to Declare Invahd Any and
All Post-Removal ACthl’l in Ellis County Texas” in the United States District Court of
South Dakota. Windsor also agam f11ed a notice of appe‘al_‘__ from the order granung

Flemmg s TCPA motion to dismiss. |
Add1tlonally, on ]anuary 12, McDougald filed a trad1tlonal motion for summary ._
]udgment and separately, a “Second Amended Or1gmal Answer, Spec1al Exceptlons, and . .
Afﬁrmatw-’e _Defensesv. Later that day, the trial court signed an order sustammg
McDougald’s special exceptions to Windsor’s third amended petition. The order stated: |
The - Court SUSTAINS Defendant Kellie McDougald’.s Special
Exceptions to Plaintiff William M. Windsor's Third Amended Verified

Petition, and Plaintiff is ordered to re-plead their Petition and claims
- against Defendant Kellie McDougald

~ If Plaintiff does not replead and cure the defects in his pleading by
February 13, 2015, @9 AM],] the Court will strike each cause of action plead

' [sic] against Defendant Kellie McDougald and enter: an order of dismissal " "
as to Defendant Ke]he McDougald.

_ . ]anuary 13, 2015 McDougald’s counsel sent a letter to Wmdsor via emall
and first class mail, statmg “Enclosed is a notlce from the Court settmg a Status Hearmg, ’

Scheduhng Order Hearing and hearmg on Defendant Kellie McDougald’s Mohon for o

_A Pro_tective Order and Motion to Strike Deemed. Admissions on Thursday, lanuary 29l

" 2015 at 1:30 p.m. in the 378t District Court, Eliis County, Texas.”

e January 15, 2015 ~ Fleming filed a motion to sever all claims and causes of
action agamst him. Fleming also filed a “Notice of Oral Hearing,” providing notice that
the motlon bo sever was scheduled for an oral hearmg on. ]anuary 29 2015.

J ]anuary 21, 2015 McDougald filed a motlon for sanctions agamst Wmdsor
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. ]anuary 28, 2015 - The Umted States Dlstrlct Court of South Dakota, Central
.' D1V1510n, dlsrmssed Wmdsor s” case, statmg, f"Ihe fallure_ of Wmdsor to meet any of the |
requirernents for ~.removing a case to federal court renders h1s purported removel of the
: Ellis County, Teias casea nulllty” Windsor v. Joey Is A Little Kid, No. 3;14-CV -03620, slip
op at2 (D S D. ]an 28, 2015) (order dlsrmssmg proceedmg)

. January 29 2015 - The trial court held the scheduled hearing. Wmdsor did
not aPpeer at the hearing.’ The trial court first heard McDougald’s December 29, 2014 ‘.
”Motion: for Protecﬁye Order and l\/Iotion | to Strike ; Deemed Admissions.”'f After
considering the motions, the trial COurt signed or_ders grantmg them.

Flemmg s counsel then presented Flemmg’ s motion to sever all claims and causes .
of actron agamst him. After consldermg the motron, the trial court 51gned an order
grantmg Fleming’'s motion to sever The order stated “The Court hereby SEVERS all
cla1ms brought by the. Plamhff agamst Defendant Sean D. Flemmg and.- ORDERS the -
Clerk of the Court to a531gn the severed action the separate cause number of 88611-A
styled William M W'mdsor v. Sean D. Flemzng I ” The order further prov1ded

_ |  ‘The Court's pnor order srgned on December 18, [2014] entitled

"~ #“Order Granting Defendant Sean D. Fleming’s Anti-SLAPP Motion to

_ _’_D1smlss and Judgment Awarding Costs, Expenses, Attorney s Fees, and
~Sanctions in Favor of Sean Fleming Against William Windsor” dismissing

all claims and causes of action asserted by Plaintiff against Defendant, is

~‘now-FINAL and COLLECTABLE disposing of all claims and causes of
~ actionas between Plaintiff and Defendant Sean D. Flemmg '

‘ Thls Court subsequenrly affirmed the trial court’ 5 December 18, 2014- ”Orde_r'Granting '
Defendant Sean D Flemmg s Anh—SLAPP Motion to. D1sm1ss and ]udgment Awardlng
Costs Expenses, Attorney’ s Fees and Sanctlons inFavor of Sean Flermng Against Wllham
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"Wmdsor medsorv Plemmg, No 10—14-00392—CV 3019 WL 3804484 (Tex App —Waco |

: EAug 7 2019, no pet h) (mem op.).

Fmally, durlng the ]anuary 29 hearlng, McDougald s counsel requested that the

,trlal court grant a motion “to dlsrmss the case for want of prosecuuon for Mr. Wmdsor S

‘fa11ure to appear at tlus scheduhng or status conference that was noticed by thls Court "
McDougald’s counsel continued, * [Y]our mher[ent] power we beheve empowers you to -
control your docket control your cases.” The tr1a1 court responded that it” [was] going .
to grant the mo’uon d1smlssmg the case for want of' prosecutxon

. February 2, 2015 The trial court 51gned an “Order Dlsmlssmg Case for

‘Want of Prosecuhon ‘The order stated

On. ]anuary 29, 2015 ‘came on to be heard the above-styled and -
‘numbered cause pursuant to the Court’s previous$ notification to the parties. -
to appear for a “Status Hearing, Scheduhng Order Hearing, and Defendant -
" Kellie McDougald’s Motion for Protective Order' and Motion to Strike
Deemed Admissions” on this date. At this time, the' Court is of the opinion
* that the above matter should be d1sm1ssed for want of prosecuuon B

THEREFORE IT IS ORDERED, AD]UDGED AND DECREED that
thls matter is hereby dismissed in its entlrety o

T February 3,2015 - McDougald’s counsel sent a letter to Wmdsor via emaﬂ _*

' flI‘St class ma11 and cerhﬁed mall return rece1pt requested statmg “This letter shall

. serve as notice that Defendant Kellie McDougald s Motlon for Sanctlons has been set by the .

Court for hearmg on Fndav, Februarv 13 at 9: 00a m. in the 378th D1str1ct Gourt, Elhs

-~ County, Texas.”
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. | - February 12, 2015— Windsor f11ed _‘a' request for findings of fact and
conclusions of law ”for each ofderi-er'\ltered by thls Court W1thm the last 20 days and since
[Decembef 18];” | | |

Addiﬁoﬁaﬂy, ._ on | Februa}y 12, McDougald fﬂea a supplemental>‘-5rief fo her
January 21, 2015 méﬁon for éanctioﬁ;. | | |

o  February 13, 2015 - Thé, trial court held ’.ch'el scheduled hearing on

‘McDougald’s January 21',’201'5.nioﬁoﬁ for sanctions against Windsor. Windsor did_not-
' app_ear. af :fhe Bearihg. McDougaldne’Verthele_ss_ preéented argument .and'ev‘idence, ,
including her own ciounénclel’As -a‘ffi.davi;,' in supi)ort of her ﬁoﬁon' fér saﬁétions against
_- Windsc:>'r. At the cdnclus'idh of the hearing, the tri_al court then stated: |
" THE COtJRT’: Al right. Based upon the présentation.the Cou_ﬁ --
* and the affidavit the Court does make such findings that the pleadingsand
- motions are abusive, and Respondent is entitled to the relief requested.

iMcDougald’s Counsel]:é ‘TJudge, do you have an order that we filed?-

. : s LT ‘ : : , ) :
' THE!COURT: Yes. I have the order granting Defendant Kellie
‘McDougald’s motion for sanctions -~ - : :

. [McDougald’s Counéél]: Perféct. -

 THE COURT: - - wherein the Court makes the following findings "
‘in support of the sanctions: No. 1, the Court finds that Plaintiff filed and °
- has maintained this lawsuit against Kellie McDougald for an improper
purpose including to harass Defendant Kellie McDougald and needlessly
" increase the cost of litigation in violation of Texas. Civil Practice and ~~ * "
Remedies Code 10.001, sub-Section 1. ' : : '

No. 2, the Court finds that Plaintiff’s claims alleged in Plaintiff's
third amended petition lack evidentiary sup'_port_ and are unlikely to have
evidentiary support after a reasonable opportunity for further investigation
and discovery in violation of Texas Civil Practice and Remedies Code.-
10.001, sub-Section 3;. o | |
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~

No. 3 f1nally, the Court finds that the sanctlons ordered herein are
L lumted to whatis: suff1c1ent to deter the repetltlon of Plalntlff’s conduct

It's therefore ordered ad]udged and decreed that Defendant Kellie -
McDougald’s motion for sanctions against Plaintiff William M. Windsor is
hereby granted. The Court hereby awards - - awards the following
sanctions to Defendant Kellie McDougald pursuant to Chapter 10 of the
Texas Civil Practl[ce] and Remediés Code: No. 1, $14,137.50.in reasonable

" -and necessary’ attorney s fees in defendlng this acuon and $46.44 in costs
and expenses. o -

‘ The trlal court s1gned the “Order Granhng Defendant Kellie McDougald's Motlon for

Sanctions.”

| .0 February 18, 2015 ~ McDougald filed a “Motion. to Strlke and in- the
Alternatlve, Motion to Ignore Plaintiff Wllllam M. Windsor’s Request for Flndmgs of Fact
and Conclusmns of Law | | |

g February 19 2015 Wmdsor ﬁled a ”Motlon for Paruc1patlon in Hearmgs

- by Telephone, _ ”Motlon for Stay, and a “ Motlon for Recon51deratlon of Order
: Dlsrmssmg Case for Warit of Prosecutlon 7 All three of the motrons were dated February
' 10, 2015 even though they were not f:led unhl February 19. Inhis motlon for parﬁcrpatlon

'in hearlngs by telephone, Wmdsor sought “to partrcrpate in hearmgs by telephone in tlus

matter unhl the bogus criminal charges against h1m in Mlssoula, Montana are_ '

s dlsmlssed " Wmdsor explamed that he had a ”bogus arrest Warrant outstandmg and

.

‘..therefore could not ”appear m a court hearing at this hme, or he wﬂl be arrested or

detamed ” Wmdsor further requested that he be provided “at least 3 weeks nohce due

to delay rece1v1ng mail forwarded weekly from South Dakota.”
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Slmllarly, in hls motlon for stay, Wmdsor sought “a stay in this matter until the,

‘bogus criminal charges agamst hm1 in MISSO'llla, Montana are dismissed.” - Windsor

asserted that he had “been in the Montana area of the country dealing with this, and he
[could not] retum to Texas at thrs time.” Inhis motion for recon51deratron, Windsor then -
stated that he thought this case had been removed to the United States District Court of "
South Dakota Wmdsor further stated that he did not receive notice of a hearing but that
he “could not have.returned until the bogus Missoula, Montana charges are dismissed.”

Windsor nevertl}eless argued that he “has more 'than demonstrated his desire to

prosecute thjs case” and that, if he “had known there was a hearing, he would have

A attended by telephone

That same day, the trial court s1gned a ”Notlce of Hearmg," stating that the trlal

_ court would hear Wmdsor s three motions on March 3, 2015

- February 25, |2015 Windsor ﬁled a not1ce of appeal from the trial court s )

February 13,2015“ Order Grantmg Defendant Kellie McDougald’s Moimn for Sanctlons
_Thereafter, the appeal from the order grantmg McDougald’s motion for sanctrons was _'

'docketed in t]rus Court asa separate appeal from the previous appeals The appeal from -

the order grantmg McDougald’s motion for sanctxons was docketed as No 10- 15 00069- ,

N\

CV

. ‘March 3 .2015 - Windsor filed-a ndtice of change of address_ to the Ad‘a"

ounty ]aﬂ n Bmse, Idaho This document was dated February 23;2015 even though 1t

was not f]led untll March 3. Addmonally, on March 3, Wmdsor f11ed a motlon for stay

 Windsor stated'in the motion that he “was currently mcarcerated in the Ada County

-
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Idaho Jail on a hench warrant out of .MOntana.”. Windsor’ therefore re_queeted that the
trial court stay the proceedings until he had been given ’)adecluate access to the
1nformatlon and legal resources that he need[ed] to handle this case.”

Finally, on March 3, the trial court held a hearmg on McDougald’s February 18,
2015 “Motion to Strike and in the Alternatrve, Motion to Ignore Plaintiff William M.

Windsor’s Request for Findings of Factand Conc_lusions of Law”; Windsor’s February 19,

2015 “Motion for Parti_cipation in Hearings by Telephone”; Windsor’s February 19, 2015
“Motion for Stay”; and FWindsor’s February 19, 2015 “Motion for Reconsideration of

~ Order Dismissing Case for Want of Prosecution.” Windsor did not appear at the hearing.

The tr1a1 court stated that it would therefore overrule all three of Wmdsor s motions.

~ After hearmg argument from McDougald’s counsel on McDougald’s mohon, the tr1a1

court further stated that it wOuld rule that Wlndsor s request for findings of fact and

conclusions of law is strlcken Later that day, the trial court signed an ”Order Grantmg

' Defendant Ke]he McDougald’s Motlon to Strike Plamtlff Wllham M. Windsor's Request" '.

for Fmdmgs of Fact and Conclusmns of Law.” The order stated that Windsor’s “Request

for Fmdmgs of Fact and Conclusmns of Law” is stricken.

o March 6 2015 - The " tr1a1 court s1gned orders overruhng Wmdsor s
February 19, 2015 ”Mohon for Partlc1pahon in Hearings by Telephone ; Wlndsor s

February 19 2015 ”Motlon for Stay and Wmdsor s February 19, 2015 ”Mouon for

' Reconsiderat'lon of Order Dismissing Case for Want of Prosecution.”
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e March9, 2015 Windsor filed a “Notice of Failure to Prov1de Fmdmgs of

Fact and Conclusions of Law.” The notlce was dated March 2, 2015 even though it was
not filed until March 9. |

) March 18, 2t)15 Wihdsor ﬁied a notice of appeal'fronl “all orders issued in
this case since the last notice of appeal of all orders was filed.” Thereafter the appeal
from the order drsmlssmg this case for want of prosecuhon was docketed in thls Court as
a separate -appeal fr_om the previous appeals. The appeal from the order dismissing this
case for want of prosecution was docketed as No.l 10-15—00092—CV . |

No. 10-14-00355-CV

We begin with Whicisor’s' appeal from the trial court’s order granﬁn'g Round’s
special appearance —No. 10-14—00355-CV . Windsor preéents srx issues in this apprml. We
Wﬂl address each issne in turn. | | |

| Ivss‘ue;No 1‘ in No. 10-14-00355-CV

In Issue No. 1 in No. 10- 14-00355—CV Windsor contends that he was Wrongfully
- denied dlscovery on Round’s special appearance motion. The demal ofa conhnuance of
a spec1a1 appearance hearmg to obtam d1scovery authonzed by RuTe of Civil ProcecTure
120a w111 not be distirbed absent a showing of a clear abuse of dlscretron BMC Software
Belg, N.V.v. Marchand 83 S.W.3d 789, 800 (Tex. 2002). |
| Rule 120a(3) permits the trial court to order a contrnuance of a specral appearance
hearing to permit dlscovery “ [s]hould it appear from the aff1dav1ts of a party opposmg
the motion that he cannot for reasons stated present by affldav1t facts essential to justify
his opposition.” TEX. R. Cwv. P. _120a(3). .‘ The Texas Supreme Court has considered the
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materlahty and purpose of the d1scovery sought and whether the party seekmg the

conhnuance has exerc1sed due drhgence to obtam the dl.scovery sought when dec1d1ng .

‘whether a trial court abused its discretion in denymg a motrOn for continuance seeking - "

additional_time to conduct disCOvery. Joe v. Two Thirty Nine ]oint Venture, 145 S.W.3d 150,

161. (Tex 2004), Barron 0. Vamer, 190 S.W.3d 841, 847 (Tex. App —Fort Worth' 2006, no

’_.pet) Rule 120a(3) does not authonze postponement ofa specral appearance hearmg to

allow a party to obtaln d1$covery before theitrial court’s ruling on the spec1a1 appearance -

that is unnecessary or, 1rrelevant to the establlshment of ]urlsdlctronal facts. In re Stern,

321SW.ad 828, 840 (Tex. App. —'Houston [1st Dist.] 2010, orig. _proceedmg).

Here, Windsor f]led a motion for contmuance, supported by his own afﬁdav1t in

Wthh he sought dlscovery that far exceeded discovery of jurisdictional facts Instead

most of the dlscovery sought by Wmdsor was mformatlon to support a ﬁndmg of 11ab1l1ty

agamst Round and the other defendants Furthermore, fter Windsor flled h13 motlon for
contmuance, Round ﬁled an affidavit that addressed some of the d1scovery that Wmdsor

stated that he was. seekmg For instance, Round specxﬁcally stated in his affldav1t “I have '

néver dlrected any statements to Texas residents. I did not estabhsh any channels of

regular commumcahon with Texas re31dents o A conbnuance of the specral appearance o
hearmg to conduct dlscovery of those thmgs therefore became unnecessary For these
reasons, we conclude that the tr1a1 court did not abuse its dlscretron in denymg Wmdsor s

motion for cormnuance to obtain dxscovery on Round’s spemal appearance Issue N o. 1

m No 10—14-00355-CV is overruled
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fsstie No, 2 in No. 10-14-00355-CV
In I_ssﬁe No. 2 in ‘Nov. 10-414—00555-,6\/' , WindSOr contends that Round’s special
appearanceIWas erl,'ong‘ously granted. This issue, h&wever, is inadequately brieféd.ll
The rules of appellate procedure require that an appellant’s brief “must contain a
clear and concise afgmneﬁt. for the cof}tehtions- made, with aﬁpropriate citations to
| atitl‘lloriﬁe.s- and to the reCO;:d.” TEX. RAPP P.38.1(i). This re:qui'rem_e‘nt isnot satisfied by
“merely uftering brief conclusory statemeﬁts, unsupportea by legal citations. Mértinez v
El Paso Cty., 218 SW.3d 841, 844 (Tex. App. _El Paso 2007, pet. sfrugk). - An appellate -
court has no.duty to perform an independent reviéw of thé recgrd and applicéble law t(?
determine whether thhe' érfér complained of occurred. Stréﬁge' v.-Cont’l Cas. Co., 126
S.W.3d 676, 678 .(Tex. A.Il)p,‘-‘— Dallas 5004, pet.‘ denied).
Wmdéof’s argument in tlus issue is c’onclusdry. The oﬂy 1egé1 authority to Wh1ch
Wihdsér c_ités is Rule 120a(3). Furfhermore, Windsor simply states geherally that the t;’ial
coi;rt “ignored the . bverwheimhg sworn testimony” “and therefore ”igporeci"‘ the
“ staéhtory' re;it;ireﬁtent.” . Issue No. 2 -in-. No..‘ ;10-14760355¥CV 1s ‘thus overruled a;cy

inadequately briefed.

' Windsor has twice had the opportunity to amend his appellant’s brief to cure any deficiencies. Tn a July
16, 2015 order, this Court struck Windsor’s initial appellant’s brief because it was prematurely filed. It was
filed before the appellate record was filed and thus lacked the required citations to record references.
Windsor filed a second appellant’s brief on September 22, 2015. But it too lacked the required citations to
record references; therefore, in an August 3, 2016 order, this Court struck Windsor’s September 22, 2015
appellant’s brief: This Court nevertheless granted Windsor’s motion to file an amended appellant’s brief.
This Court’s order specifically notified Windsor that his amended appellant’s brief shall substantially
comply. with Rule of Appellate Procedure 38.1 and must include appropriate citations to the record.
- Windsor thereafter filed his current appellant’s brief on August 25, 2016; however, this issue is still
inadequately briefed and will be overruled as such. ' - N -
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Issue No 3 in No. 10-14-00355-CV

pes

In Issue No 3 in No. 10-14-00355-CV Windsor contends that his “March 13, 2014

Motion for Default” agamst Round for fa11ure to answer2 was wrongfully 1gnored by the -

trial court Round however, had fﬂed an answer on February 24 2014 Thus, evenifthe
~ trial court had con51dered Wmdsor. 5 motlon, the mouon would have been demed See
Tex. R. Civ. P. 239 Davis v. ]ejj‘erzes, 764 S W.2d 559, 560 (Tex. 1989) (per. curlam) ("A
default judgment may not be rendered after the defendant has filed an answer.” ), Dowell |
Schlumberger,‘lnc. v. Jackson, 730. S.W.2d 818, 819-20 (Tex. App.—El Paso 1987, writ ref'd .
nr.e. ) Issue No 3in No 10-14-00355- CV is overruled | | |

Issue No. 4 in No 10-14—00355-CV
Issue No. 5 in No. 10—14-00355-CV

In Issue No. 4in N o. 10-14-00355—CV Windsor coritends that his February 5, 2014
”Motlon for Contmuance on Special Exceptions Fllmgs and February 24 2014
“ Amended Motion for Continuance on Spec1al Exceptions Fllmgs were wrongfully
| : 1gnored by the trlal court Similarly, in Issue No 5 in No. 10-14—00355—CV Wmdsor |
contends that his September 19, 12014 “Second Amended Motion for Contmuance on
Special - Exceptlons Fllmgs and September 19, 2014 “Motion to Deem Non-Texas

Defendants Have Walved Any Challenges to Personal ]urrsd1ct10n Due to Fallure to

Comply W1th Rule 120a” were wrongfully ignored by the trlal court.

2 Windsor's “Motion for I—Iearmg on Default Judgment Agamst Sam Round,” alleging that Round had failed
to answer, was dated March 13, 2014 but the motion was filed on March 14, 2014.
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- The record hOWever, does not show that Wihdsor ‘p'resented any. of these motions’
to the trial court that the trial court refused to rule on them, and that Wmdsor then
objected to the trial court’s refusal to rule Accordmgly, Windsor has falled to preserve |
for appellate review his complaints that the tria‘l court wronglully ignored ghese motions.
,See TEX. R. APp. P. 33.1(a)(2) (”As a prereqm31te to presenhng a complaint for appellate |
review, the= record must show that . . (2) the trial court: (A) ruled on the request
b]ectlon, or motron, e1ther expressly or implicitly; or (B) refused to rule on the request,
objection, or motlon, and the complammg party objected to the refusal ”) Issues No. 4
“and No. 5 in No. 10—14-00355-CV are overruled.

Issue No. 6in No 10-14—00355-CV | »

In Issue No. 6 in No. 10—14—00355-CV Windsor contends that the Honorable ]udge |
Carroll’s recusal for pre]udlce mandates reversal of the order granung Round's spec1al :
eppearance. But ]udge Carroll was not recused for any bias or prejudice. Instead{ -on"
December 17 2014 ]udge Carroll 51gned a voluntary recusal order in the interest of
]ud1c1al economy Issue No. 6 in No. 10-14—00355-CV is therefore overruled

| No. 10-15-00069-CV and No. 10-15-00092-CV |

We‘ now turn to Wmdsor s appeal from the trial court’s order grerltlrrg |
_ McDougald’s motlon for sanctlons-—No 10-15-00069-CV and Windsor's appeal from
the trial court s order dlsmlssmg the underlymg case for want of prosecutlon—No 10-
' 15-00092—cv Windsor presents six issues in No. 10-15-00069-CV and five issues in No

10-15-00092—CV .
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Issue No. 1 in No 10-15-00069—CV
Issue No. 1in No. 10-15-00092-CV

In Issue No. 1 in both No. 10-15- 00069—CV and No 10- 15-00092—CV Windsor

contends that the trial court lacked ]ur1sd1ct10n to sign any of the orders that itsignedin -

2015 because Wmdsor had removed the case to federal court on December 18, 2014. See

28 U.S.C. § 1446(d) We conclude, however, that because Wmdsor s purported removal ‘

‘was a nulhty see I/desor 0. ]oey Is A Little Kid, No 3:14-CV -03020 slip op. at 2 (D.S.D.
]an 28, 2015) (order dismissing .proceeding),. it d1d not deprive the trial court of
. jurisdiction to 51gn the 2015 orders See Parrzsh v. State, 485 S5.W.3d 86, 89-90 (Tex App .

" Houston [14th Dist.] 2015, pet. ref’d). Issue No. 1 in No. 10-15-00069-CV and Issue No. 1

in No. -10-15-'00092-CV are 'ther'efore overruled.
Issue No. 2 in No. 10—15-00069-CV
Issue No. 2 in No. 10-15-00092-CV
|
In Issue No. 2 in both No. 10—15—00069—CV and No. 10-15-00092-CV, Wmdsor '

contends that the trlial court erred by continuing to issue ‘orders, partlcularly the trial

court’ s February 13, *2015 order grantmg McDougald’s motion. for sanctions, fo]lowmg )

the d1smlssal of the case Wlthout ﬁrst remstatmg the case. We dlsagree A trial court may

: grant a motlon for sanctions during its plenary power after dismissing a case for want of '

prosecutlon Inre A T.R,, No 05-16 00574-CV, 2017 WL 2889043 at *2-3 (Tex. App -

Dallas ]ul 7,2017, no pet) (mem. op.) (relymg on Scott 8 White Mem’l Hosp. v. Schexnider,

940 S.W. 2d 594 (Tex 1996) (per’ cunam)) I—Iere the tmal court s1gned the order grantmg

' McDougald’s' motion for sanctions well within the trial co_urt s plenary power. See TEX.
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R.CIv. P, 329b. Issue No.2 in No. 10-15-00069-CV and Issue No. 2in No. 10-15-00092-CV
are ﬂ\érefore overruled.
Issue No. 3 in No. 10-15-00069-CV

" InIssue No. 3 in No. 10-15-00069-CV, Windsor contends that the Ufial'_cdﬁrt erred

- in granting McDougald'S motion for sanct:ibnsarid_ that the order is void.

‘Windsor first ai'g_ties again in this issue that (1) the trial court Jacked jurisdiction :

to grant McDougald's motion for sanctions because Windsor had removed the case to
federal court on December 18, 2014 and (2) the trial court erred in granting McDougald’s'
motion for sa:nctions‘foll‘oWi'ng the dismissal of the case. ‘We, however, have already

: addresséd_. and-overruled fthése_ arguments abové.

Windsor next argues in this issue that the trial court erred in granting :

- McDougald’s motion for sanctions because there was insufficient evidence to suppolrt the

award of sanctions. We disagree. 5

. Chapter 10 of the Civil Practice and Remedies Code ;permits,i
- sanctions for pleadings that ate filed for an improper purpose or that lack
"~ legal or factual support. Nath v. Tex. Children’s Hosp:, 446 S.W.3d 355, 362
(Tex. 2014). Pleaded claims must be warranted by existing law or a non-
frivolous ax_tgument to change existing law. TEX. CIv. PRAC. & REM. CODE -
' [ANN.] § 10.001(2). Each factual contention must have or be likely to receive
evidentiary support after a reasonable opportunity for discovery. Id. §
©10.001(3). ~ Chdpter 10. sanction awards are reviewed for an abuse of -
discretion. Low [v. Henry, 221 S.W.3d 609, 614 (Tex. 2007)].

P?ess_ley v..Casar, 567 SWSd 327, 332-33 (Tex. 2019) (per éuriam).

- Windsor’s primary argument here is that the trial court conducted no-evidentiary

‘hearing on McDougaid’s motion for saincﬁon_s. .See R.M. Dudley Constr. Co.v. -D%uwson', 258

S.W.3d 694, 709-10 (Tex. App. —Waco 2008, pet. denied) (“A trial court must hold an

Windsor v. Roufid, etal. B S . Page®




. ,
ev1dent1ary hearing to make the necessary factual determmatlons about the party sor

attorney s motrves and cred1b111ty ") But Wlndsor is mlstaken Although Wmdsor did

* not attend the hearmg, the trlal court d1d conduct an ev1dent1ary hearmg on McDougald s

‘motlon for sancttons on February 13, 2015. At the hearmg, the tr1al court admltted the e

. .‘ affldav1t of McDougald’s counsel Wthh stated that Wmdsor s clauns were groundles\s‘v .
and fnvolous and prov1ded ev1dence of the reasonableness of the attorney s fees that"r
. McDougald had mcurred in defendmg Wmdsor s clalms McDougald also asked the trlal'

_ 'court to take ”1ud1c1al notrce of the numerous and Volummous papers that have been flled:_'
vm thls Court ” which the trial court did.- See id. at 710 (”In some cucumstances, a trial
court may tak ]ud1c1a1 notrce of the case file for purposes of rulmg on a sanchons
- motion. ”) McDougald then directed the tr1a1 court spec1f1ca11y to her own affldav1t that )

| she fﬂed in supLort of her trad1t10na1 mo'aon for summary ]udgment

Wmdsor conclusonly states in hlS brief that McDougald’s affrdav1t is ”false” and :

that [t]here is nothmg in the affidavitto support a motlon for sancttons ” Wmdsor then o

;asserts that he was derued a reasonable opportumty to respond to McDougald’s mot10n' .

_ for sancuons because McDougald d1d not verlfy the motron or attach an afﬁdavxt thereto o

In hlS reply bnef Wmdsor further complams that hewas unable to address McDougald s
motron for sanctxons because he knew nothmg about the motlon Wmdsor explams that“ '
because he was, in ]a11 he was ”demed his flles, mail, access toa law hbrary, and more

Fll'st there is no quulrement that a motton for sanchons be venfled jor that av_

'- .supportmg afﬁdav1t be attached thereto In re KAR, 171 S W. 3d 705 713—14 (Tex App —

3
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Houston [14th Dist.] 2005, no pet.). | Furthermore, as our sister court stated in Hosey v. Cty.
of Victoria, 832 sw.2d 701 (Tex. App. —Corpus Christi 1992, no writ):

_ One has a right to represent oneself in civil litigation in Texas courts.
However, if one does so, the litigant cannot disregard the rules of procedure
that insure due process to all litigants and provide for the orderly

. administration of justice.- Indeed, one’s personal circumstances may
prevent his personal appearance.in court for hearings or trial in the
~ ordinary course of proceedings. His inability to attend proceedings and’
otherwise personally participate in the trial of the ¢ase does notrequire the
court to continue the action for the convenience of the litigant. Whether to -
_continue the case on the docket and pass-a setting for trial is within the
sound discretion of the trial judge. Similarly, if a case is called for trial and
‘no appearance is made, the action is subject to dismissal. Circumstances,
~ such as imprisonment, may. make it impossible for a litigant to represent
" himself. When ‘that is so, counsel is required, at the peril of losing the
" opportunity, to litigate the grievance. ' - -

4. atv. 705. The réco_rd.he;re establishes that Windsor x&as served a copy of. McDouga’id‘é =
motion for .sai"\‘c.tions and senf notice of the hearing on the motion. For these reasons, we
cdnclude that ti;\ere Waé' sufficient evidence to support the award of sanctions. " -
. Wi‘ndso‘r finally a;guéS' in this ‘iSS_ue_ ‘that the trial court’s 4c.)rde"'1: grémting :

. ‘MCD;)dgéid’g nié)tion for sanctions failed to adéquétely (igscribe the cénduct- tﬁa_t the trial
court claimed was .Convmiitted‘ with sufﬁéieht particularity. Howsegrer_,. &is bo‘n_;piaint héé
not been fxesefved fo.ra:pl.)ella't'e review. .See_"TEX.IR. APP P. 2’)3.1(21);' Connell. Chevrolet Co.

v. Leu]ic', 967 S.W.2d 888, 895 (Tex. Ap’p.'—Al:lstin‘ 1998, no pet.) (fix{_ding &at_'appe]lant
~ failéd to i)resérvé: his appellate issu_é regafdﬁg Jlack_ of 'paéﬁcularity in _SAncﬁth order

because he failed to objec'f at trial to lack of _pafﬁéularitY);
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- We therefore oonclude that the trial court did not abuse \its discretion in granting
» McDougald’s mt‘)tion for sanctions and that the order is not void. Issue No. 3 in No. 10- -
15 00069-CV is overruled

Issue No. 4 in No. 10-15-00069-CV
IssueNo. 4 in No. 10-15-00092-CV

‘In Issu_e“No. 4 m both No.-lO-‘_15-OOO69-CV and No 10-15-00092-CV, Windsor
contends that the trial court denied'his eons_titutional rights and dpe process. _Mcbougald'
responds that Winds'or failed to preserve these issues for appellate review because
Windsor failed to raise them in the trial court. f’ "

“AS a rule, a clalm, mcludmg .a consﬁtutlonal clalm, must have been asserted in
the trial court in order to be raised on appeal ” Dreyer v. Greene, 871 S wW.2d 697, 698’(Text :
1993) Even due process arguments must be presented to the trial court., See In re L. M I,
119 S. W 3d 707 711 (Tex 2003), McCain v. NME Hosps., Inc., 856 S.W. 2d 751, 755 (Tex
- App:— Dallas 1993,‘110 writ).

‘ ‘In- hisv‘reply.brief, Windsor acknowledges that he did not raise these issues in :th'e.
trial court. He ar.gues, however, fhat he had no opportunity to raise such clai_uls until he~
‘ flled lus appeals Wlndsor argues that his complamts were about notice. |

But Windsor could have preserved hlS notice complamts in a post-]udgment
mohon See In re K, C No. 2—08-023 cv, 2008 WL 4180335 at *1 (Tex App.— Fort Worth ,
- Sept. 11 2008 no pet) (mem op.).. Wlndsor, in fact, did state in his February 19, 2015 :

"’Mohon for Recons1deratlon of Order Dlsmlssmg Case for Want of Prosecutlon” that he;

d1d not receive nouce ofa hearlng Windsor then contmued however, that even 1f he had
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received notice of a 'hearing; he ”could not have returned [to Texas] until thev'bogus
1\/hssoula, Montana charges are dismissed.” Moreover, even if -Windsor’s notice

complamts were preserved for appellate rev1eW, the record here estabhshes that Wmdsor

- was sent notrce of each of the hearmgs in ‘this case. Issue No 4 in No. 10-15-00069-CV

and Issue No.4in No 10-15- 00092-CV are therefore overruled

Issue No. 5:in No. 10-15-00069-CV L o : :
Issue No. 3m No. 10-15-00092-CV - -

‘In Issue No 5in No 10—15-00069—CV and Issue No. 3 1n No -10-15- 00092—CV \

Windsor contends that the trlal court abused its dlscretlon in dismissing the underlying

.~ case for want of proSecution. More specifioally, Windsor. argues that the trial court failed

to give him notice of any plan to dismiss his case for want of prosecution. But Windsor .

* has failed to preserve this. complaint for appellate review by raising it in the trial court.

See Tux. R. APP. P. 33.1(a); K.C., 2008 WL 4180335, at *1.

As stated above, Windsor - d1d state in his February 19, 2015 ”Mohon for '

N
Recon51derat10n of Order Dlsrmssmg Case for Want of Prosecution” that he did not

- receive notice of a heanng But to preserve a complamt for appeal, the complaint: ralsed v

on appeal must be the same as the complamt presented to the trial court. In e E. A C., 162

- SW. 3d 438 445 (Tex App —Dallas 2005 no pet.). ‘A party may not enlarge a complamt

on appeal to mclude an ob]ectlon not asslerted at trlal Id. Here, although Wmdsor could

have presented in h15 post-]udgment mc})tron his complamt that the trial court fa11ed to

- give hxm notice of any plan to dismiss his case for want of prosecution, Wmdsor d1d not.
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- Windsor _-also argues in this- issue that the -trial court abused its discretion m '
determmmg that he did not prosecute the case w1th due diligence: But Wmdsor faﬂed to

appear at hearmgs And as explamed above, although one has the r1ght to represent

- oneself in. c1v11 htlgatron in Texas courts, ”[t]he inability to attend proceedmgs and
~otherwise persona]ly part1c1pate in the tr1a1 of the case does not requlre the court o
' contlnue the action for the converuence of the hhgant ” Hosey, 832 SW2d at’ 705 :

' Accordmgly, Issue No. 5 in No. 10- 15-00069-CV and Issue No 3 in No. 10-15-00092-CV

are overruled.

Issue No. 6 in No. 10-15-00069-CV
Issue No. 5in No. 10-15-00092 cvV -

In Issue No 6 in No 10-15- 00069—CV and Issue No. 5 in No. 10 15 00092-CV,

~ Windsor contends that he is a victim of ]ud1c1al corrupuon Windsor’s brleﬁng of this

1ssue, however, merely includes a]legatrons and presents nothmg to review. This issue

also contains no citations to any legal authorities. We therefore overrule Issue No. 6in

~ No. 10-15—00069—CV and Issue No 5 in No. 10—15-00092—CV as madequately brlefed See

- TE);.-'R. APP.P. 38.1(1); Martine_z, 218 SW.3d at 844,

PendmlgMottons in No. 10-15-00092-CV

McDougald’ ”Motron to DISII'LISS for Lack of ]ur1sd1ctlon,” ﬁled in this Courton

: December 15 2016 is demed Wmdsor s“ Motron for Extension of Time to File Notice of

, Appeal Y fxled in this Court on December 27, 20}6 is dlsm1ssed as moot.
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Conclusion |
In No. 10-14-00355—CV the trial court’s “ Order Granhng Defendant Sam Round’s
Special Appearance, 31gned on November 24, 2014 is afﬁrmed In No. 10-15- OOO69-CV |
. ’rhe trial court s “Order Grantmg Defendant Kellie McDougald’s Motion for Sanctlons,
s1gned on February 13, 2015 is affirmed. In No. 10-15-00092—CV the trial court’s ”Order . |

Dlsmlssmg Case for Want of Prosecutlon, signed on February 2,2015, is afﬁrmed

'REXD. DAVIS .
Justice

Before Chief Justice Gray,
' - Justice Davis, and
Justice Neill . : :
(Chief Justice Gray concurring with opinion)
_ (Justice Neﬂl concurrmg mthout oplmon)
“Affirmed. -
Opinion dehvered and f11ed August 28, 2019
[CVoe] -

Windsor v. Round, etal. R ; ‘ ‘ . Page 38







RENAL Mm P

'Heanng, and Defendant Kellie McDougald’s Motion for Protective Order and Motion to Stnk

* hereby dxsm:ssed in its enm'ety

o : . H EDr ap
' cAUSENo.88611. . Sgep 3
WILLIAM M. WINDSOR* & INTHEDISTRICT COURT, ..
L § A . EU,STPIL{. ,Il & D
Plaintiff . § LUIsT Cou; ‘;TL
5 _
2 § 378"' JUDICIAL DISTRICT
§ /
: JOEYISALI'I"I‘LEKD) §
' MEGAN VAN ZELFDEN, §
JOEYISALITTLEKID.BLOGSPOT.COM, - - §
BRANNON BRIDGE, CURTIS BUTLER, *  §
SEAN D. FLEMING, ALBERT J. FIORINL, - §-
LISA JONES, SAM ROUND, §
KELLIE MCDOUGALD, BRANDY OWEN, §
MICHELLE STILIPEC, SEAN BOUSHIE,  §
- ALLIE OVERSTREET, AMERICAN §
MOTHERS POLITICAL PARTY, § -
CLAUDINE DOMBROSKI, §
ANDJOEY DOES 1-1000 " §
) Defendant § ELLIS COUNTY, TEXAS
R DISMISSING CASE'FOR WANT OF PROSECUTION

On January 29, 2015, came on to be heard the above-styled and numbered cause pursuant o

- to the Court’s prevxous nonﬁcauon to the parties to appear fora “Status Hearing, Scheduhng Order "

Deemed AdmIssIons” on this date. At thxs time, the Court is of the opimon that the above matter ,
should be dnsm:ssed for want of prosecutxon

THEREFORE IT IS ORDERED ADIUDGED AND. DECREED that this matter is

SIGNED on ,7;:/ day of ﬁéf«ﬂ'y ,2015.

2

ORDER DISMISSING CASE FOR WANT OF PROSECU'HON
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COA #: 10-15-00069-CV o [-TCH: 8Bell
STYLE: WINDSOR v. MCDOUGALD ' “ -

Today the Supreme Court of Texas denied the petition
for review in the above-referenced case. -

~-MR. JOHN K. VAUGHAN

— VAUGHAN & RAMSEY, ATTORNEYS AND
COUNSELORS AT LAW - o
2000 E. LAMAR BLVD., SUITE 430
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‘ Today the: Supreme Court of Texas denied the motion for
rehearlng of the above- referenced ‘petition for review.

MS. DAENA GOLDSMITH RAMSEY
VAUGHAN RAMSEY & WALVOORD

530 S. CARRIER PARKWAY SUITE 300
GRAND PRAIRIE, TX 75051 ‘

* DELIVERED VIA E-MAIL *
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Unifed ﬁtettes unlejss the 'm.a',tﬁe_r n controversy
exceeds $10,000, exclusive of interest and costs..

-{0) A oivil-action in-any ‘State court arising

under the workmen’s compensation laws of suck

. State may 1ot he remoyed to any ‘district court

‘of the United States. ' S
(@) A oivil action in any State court arising
_under section 40302 :of "the Violence Against

" Worhen Aot -of 1984 may: not be removed to any

district court of the United States.

(June 25; 1048, oh. 646, 62 Stat; 938; Pub, L. 85-654,

" §5; July 26, 1968, 72 Stat. 415;. Pub, L. 95-478, -
§2(a)(3)(A), Oct. 17, 1978, 82 Stat. 1465, Pub. L.

05-498, §9(b), Oct. 20, 1978, 92 Stat. 1634; Pub. L.

. 108-329, title IV, §40802(e)(5), Sept. 18, 1894, 108 .

Stat, 1942; Pub. L. 104-88, title I, §305(b), Dec.

99,1995, 109 Stat. 044; Pub. L. 104-267, §3, Oct. 11,
. 1096, 110 Stat. 3888.) - A

'BISTORICAL AND REVISION NOTES

_ Based on title 28, U.8.C., 1040 e, §71 (Mar. 8, 1011, o~
981, §28, 36 Stat. 1094; Jan. 30; 1614, oh: 11, 38 Stat. 276;

Jan., 31, 1028, ch. 14, §1, 46 Stat. 64). o co
 The words ‘or 1ts receivers or trustees’ were inserted
in both ‘subsedtions. to .make clear that nonremovable

aotions inst a carrier do not become ‘remiovable.:

wndei seation 1442 of this title when filed against court

. receivers-or trustees. '

This was the unquestioned rule prior to the aot of

" Aug. 23, 1916, ‘ch. 899, 89, ‘Stat, 632, amending seotion 76

- of title 28, U.8:0., 1940 ed., and. parmitting removal of

actions against officers of: United States -oourts. The
_6ases are in conflict as to whether under that amend-~

© ment the case becomes reynovable when the carrier is

_1# recetvership, or: undergoing ‘reorganization, The-re-
viged gection redolves the conflict by denying the rjght
&t xemoval to receivers ‘and trustees where it would be

" nonexistent if theé carrier vere. the party defendant.
Thus theisuabject matter-rather than legalistic ino-

.tions.ag to the-identity of the parties is made deter-

minative consideration.. . - . o
.-+ A reference in sootion 71 of title 28, U.8.C., 1840 ed.,
" to seotions 51-68 of title 45, U.8.0., 1840 ed., Railfosds,

" was obanged to “61-60." Such sections 61-59 embraced

_all- of chapter 2 of gatd title 46 when the Jaw on which
such section T1 is based was endcted, but & new seotion
(60) was added 1n1889. © . . : :
-Other provisions of section 71 of title 28, U.8.0., 1840

< ed appear in'section 1441 of this title.

_Changes weré made in phrageology.

- REPERENCES TN TEXT

Section 40302-0f the Viclenoe Against Womeh Act of

1994; veferred t0'in ‘subsec. (4), 1s classified o seotion

© "\1398] of Title 42, Thé Public Henlth and Welfare:. .

AMBENDMENTS -

 11996—Subsec. . (a). Pub. L. 104-287 substituted ‘‘sec-
tiohs 14 and b-10 of the Act.of April 22, 1808 (45 U.8.0.
. . 5154, 68-60)'* for «geotions 51-60 of Titie 46,
.- 1996—Bubseo. (b): Pub. Lo 104-88 pubstituted “earrier’’ |

for ‘'comroon oatrier” and 11706 or 14706 for 11707,
- 1994—Bubsec, (4. Pub. L. 103-323 added subsec. (d).
 1976~—Subseo. (b) Pub. ‘L..;%.-fliiﬁ substituted "310,000"

; forvgs,000m o T , . graph.: . S S
“ Prb, L. 95473 substituted section 11707 of title 49" ° (3).The filing of a notice of removal of & crimi- -
nal prosecution shall not .prevent- the: State

for "geotion 20 of Title 49”.

) 1e58—pub. ' L. 86-6b4 substituted “Nomen"\ovaoﬁle. ac~
. tlopsn for ‘laxriers: nonremovable gotions’ in ggewon
e

catohiline and added subseo. (o).

. EFFECTIVE DATE.-OF 1996 AMENDMENT
Amspdment by Pub, L. 104287 offective July 6, 1994,

e aontton 8(1): of. Pub, L. 104-287, eet out s & note
" under, section 5308 of Title 48, Transportation.

s

. BFFECTIVE DATE OF 1995 AMBNDMENT

sen section 2 .of Pub. L. 104-88, set out.as .An Hffedtive -

L

TITLE zs‘—‘—JUDmmR'g AND JUDI?‘IAL'PRoomD,' o sl PO

. Amendment by Pub. L. 104-88. éffective Jan..1, 1096, .

Dato note under section 701 of Title 49, Trazsportation.. o

© 'BFFEOTIVE DATE. OF 1968 AMENDMENT .

‘Amendment by Pub,L: 85-354 applicalle only. in the" -
oago of actions commanced after July 25, 1958, g00 Se0~

~ tion 8 of Pub. L. 85-664; geb.out as’'a note under aéction
_ 1381 of this title, S e
_§1446. Procedure for removal

‘(a) A defendant or defendants desiring’ to ve-

move afny olvil action or criminal prosec‘ut,ipn,,,-"

of the United Stateés for the distriot and division

‘eral. Rules of Civil, Procedure and contalning: &

_ghort and plain statement ‘of the grounds for re¥:

moval, . togather with a Gopy. of all prooess,

pleadings. and orders gérvéd upon such défend-

. ant or defendants in such action. oL
(o) The notice of removal of a civil action or

" proceeding shall be filed within thirty days after -

the receipt by the' defendant;, through sérvice or

“tixg forth the claim for relief upon: which. such

aotion. or progeeding is based, or ‘within thirty -
upon the .de- -

days after the service ‘of summons u) {
fendant if such initial pleading has then been-

filed in court and is not-required to be gerved on’ ‘

_the défendant, ‘whighever period is shorter.. . .-

""If the case stated by the initial pleading isxo
. removable, 8, potice of ‘removal may be: filed

within thirty days-after receipt by the defend- - -
_-apt,” through service or. otherwise, of ‘a.copy of
| an amendsd: pleading; motion, .order: or otheér.
* paper’ froin which it may first be agcertained .

_that the cage is one which ig or has become -7

movable, except that a case may not be removed "

.~ 'on the-basis of juristiiction. conferrad by.section

1832 of this title more than 1 year ‘after com-

mencement of the action. -

(o)) A notice of removal of & oriminal pros- -

‘ecution shall be filed not later than- thirty days:
after the arvaighment-in ‘the State oourt; or. at . .
any .time, before’ trial, whichever is “garlier, gx-

I hotice at & later time. -

A failure to_state grounds which exigh’ at the:

_time of the filing of the notice shall constitate

time of the original noticé.. For. good -cause
‘ghown, the United States district oourt may
grant rellef from- the limitations of this paras

court in whicki such -prosecution is pending frony

procesding - further, except that a judgment .of -
. ‘conviction shall not be entered unless the pros--

" eqution is firet remanded. .- °

(4).The United. States district court in which .

such notice g filed shall examine .the -notice

- promptly: If it clearly: sippeals on the face of the

 pplEsoirE

" othexrwise, of a copy.of the initial pleading, st~ .

States district colirt may enter an order grant-.
ing the defendant.or defendants leave 10 file the.
I (3) A notide 6f Femoval of a crimingl proseou:
‘tion.ghall includei all grounds for guch removal.. -

8, waiver of such, grounds, and ‘a second notics. )
may _bejile_d‘o,nl'y, on grounds not existing ot the:

- from 8 State court shall file in the ‘distriot sourt S

 within which such aotion.is pending a notioe of ..
remioval signed pursuant to Rule 11 of the - Fed- .

_“oépt that. for good- cause shown the United




" §1446

.Btat.3857)

. ‘United Btates D ) _ _ '
‘Waties Wasring approved by the Committee of the Ju-

- dioie) Conference on the. Ravision of the Judicial Code. .-

P

‘notice and, any, exhibits annexed thereto that re- .
.~ moval. should not be- permitted, -the court ‘shall

1nale an order for summary remand.
{6) If the United States district court does not

order-the summary. remand of such -prosecution,
it ghall order an. evidentiary hearing :to be held.
- promptly’ and after such hearing shall make

‘such disposition of the prosecution as justice

shall Tequire, If the United States district court -

deterinines: that removal shall be. permitted, it-
shall 86 notify the State ocouft in whiéh prosecu-
tion ig pending, which -shall proceed no -further.

(d). Promptly -after ‘the filing -of such’ notice .of’
removal.of a civil action the .defendant or de:
fendants shall givé written notice thereof to all.

- ‘adverse parties and shall file a,copy of the no- °
tice with the clerk of such. State court; which .

shall -effect the rernoval and the Statd court

‘shall proceed o, further unless and until the
) cage.ig remanded. .

(e).If the defendant or defendants are in aotual
oustody’ ox process issued by the State court,
the distriot court ghall issue its writ of habeas
‘gorpus, and the maarshal shall thereupon' take
‘such: -defendant’ or defendants into bis custody

‘and .deliver a copy o'i\.‘.th'e writ to the olerk of .

such. State court. - )

_{f) With respect to any counterclaim rémoved
to-a district court. pursuant to section 337(c) of
4he Tariff Aot of 1980,-the district oourt; shall re-
solve such counterclaim. in the same Inanner as
an originel comiplaint under .the Federal Rules

_of Civil Procedure, except that the payment'of & -

“#ling fee shall got‘be réquired.in such’ oases and

the counterclaim shall relate back to the date of
the origingl complaint’in the proceeding before

{le International Trade Oommission under sec-

tion 337 of that Ack. _

(June 25, 1948, ch. 646, 63 Stat. 93%; May 24, 1049,
ch, 189, -§83; 63 Stat.'101; Pub, L. 85-215, Sept. 29,
1665, 7 Btat. 887; Pub. L. 95-78, §3. July 30, 1977,

o1 Stat. aa1; Pub. L. 100-702, title X, §1016(b)
" Nov, 19, 1968, 102 Stat. 4669; Pub. L. 102-198.
- §10(), Dec. 9, 191,105 Stat. 1626; Pub. L. 103 465,
‘Hitle IIL, §321(B)(@), Dec. 8. 1894, 108 Stat. 4346 -

Puby L. 104317, title VI,-§603, Oct. 19, 1996, 110

" 1. ..  HISTORICAL AND REVISION NOTES ..

! 1948 ACT .

Baged on t£16 28, U.8.0., 1840 06, §§72, 74,75, 76 (May ;

8, 1011, ch. 231; §529, 81, 32, 33,86 Stal. 1095, 1007; Aug.
28, 1918, ch. §99,°39 Btat. 592; July 30; 1877, Pub. L. 96-178,
§8, 01 Stat: 32L.) = ‘

- “Bection consolidates portions of sections 74, 76, and 78

. iwitl seotion 72 of fitle 28, U.8.0., 1840 od., With impor-
. tant changes of substance and phraseology. R

. -Supseotion (a), providing for the. filing of the removal

potition in-the district covirt, 18 substituted for the e~

- . yuirement of gections 73 and 74 of title 28, U.8.6, 1940 -
" ed:, vhat. the’ petition-be filed in the .State court., This

.confopms to the méthodi)r‘escribed by section 76 ol title

‘28, U.B.C.,~1040° ¢d.; and to.the recommendation of-

{sbriot Judges Calvin W. Chesnut and T.

Q.
“Bubeection (D) malkos waiform the time for filing petis
ions. to remove all civil actions within twenty days

_‘after commencement of ection OT gérvice Of Process
" whichever is later, ‘instead of “‘at any time vefore the

- dofendant is required by the. lawe of the State or the

. " cases 1nvolving.revente offloers,

 of the Federal Rules of Ofvil Procedure. -~ .~ . . FURIRENE
Subsection (d) is derived from spotions -12-and T4 of .

- gentence of such:section was omitted as Govéred by seos |

- Xhe service of 8 summons 2nd ‘the- pladntifes “Hita) | )

TITLE 38—JUDIOTARY AND JUDICIAL PROCEDURE © - T pageder:

U.8.0., 1940 ed. As thus revised,-the: section will'giye -
adeguate time and operate uniformly throvghout: the.
‘Federal jurisdidtion. The provisions of gections 74 and
78 of titie 28,U:8,C.; 1940 6d., for filing at atly time *‘be-

fore trial or fine) hearing” in ofvil rights cases.and B

3 1nvoly s, court officers and offi-
oers-of 6ither House of Congress were omitted. » . . . -

.~ Subgection (c) embodiss thie provisions of s'qqﬁoﬁ‘g_qu" RO

aind 78 of £itle 26,7.8.C,, 1040-ed., for filing the removal”

_petition; betore,trtq,lvand'ma;kes thom applicableto =l . .
. ‘ariminsl prosecutions but not to civil actions, This pfro-. L
vision was rotained: to protect -Federal officers enforo. Lo

ing revenue or orimingl laws from. baing rusghed-to trial

B 7

in State courts bafore potition for ‘rempval could be .

filed. Woirds “or final hearing™ following the words ‘“be-- N
fore trial,”. were omitted for purposes -of - clariby and -
simylification of procedurs. - ’ e

The prqvision,of'said‘segtibri 76 of title 28, U:5.0.; 18407 -
ed., for certificate of.counsel that he hot examinéd the .-

s

 proceadings and ‘oarefully inquired into all matters get; .
‘forth in the petition:and believes them- to be true, was -

omitted as unneosssary and joonsistent with Rule 1%

title 28, U.8.0;, 19_40-ed.,‘but/phb;reduiremaﬁt for ‘cost- . .
“bond is limited to olvil: gotions-in conformity. with the ..

more enlightened frend of modern procedurd-to remove

all unnecessary 1mped.1men,mto-the.-_e;dmiﬁiéhmtion‘ of . . i

crininal justice; Provisions of said section 72 a8 to the . .
qo:;dicioils -of the bond were rewritten because 1nappro- -
priate when the petition forfemoyal is filed in'the Fed~
eral court. : o T

- Subsection (e) provides for notice to the.agversepar .

tias and. for the filing in-the State court of 4 copy of ~
the petition for fernoval in substitution for the require- -

“ ments of sections 72 end 74 of title 2f; U.S.0, 1840 047,
‘for the filing of the removal ‘petifion in the Shate court,

The last sentence of subsection (e) is derived: from sée-
tlons 72, 74 and 78 of title 28, U.8.0., 1940ed. -
Subsection (f) 18 derived from sections 76 -and 7602 -

titie 28, U.8.C,; 1840 ed. T
Since the proocedure in ‘romoval cased is now. governad

by the Federsl Rales.of Civil Procgdure (Ruls 81(o)] and -
Pedoral Rules of Criminal Proocedure [Rule 54(M)], "the

detatled directions ‘of-the. yarious-seotions with respeot -
‘to sucl procedure wera orittéd as unnecessary. ;. ST
“hus the provision of section 72 of title-38,-U.8.C., .

1840 ed., With respect to appearance, paoial bail and fil=

‘ing the record were omitted as covered by the: Federal '

Rules of Civil Procedure, Rules 64,81(c). - 1 L nen i
The provisions of seotion 74.of title 28, U.8.C.. 1840

ed:, as to the etfect of geourity -and other. procesdings .. -

. and remedies in the State court. were omitted a8 dov=
- ered by section 1460 of this title. : s

The réquiréments of seotion 74 of title 26, U.§:0,,1040 ’

ed., that the clerk of the State court shi 11 farnish’ cop-

. ies of pleadings aid proceedings to tho ‘petitioner and . "
that the petitioner shall ‘file the game in-the distriot ..

- eourt aré covered by séctionild4T of this title.

The  provisions of sectlon;74 of title 28, U. .G, 1040
ed.. requiring the advorse. parties to pléad smew in the- .’

- district court ‘were omitted ‘g, uningoesaary. in- view .of .- e
~Fegderal Rules of Otvil Procédure, Rule 81(). The*last . -

tion 1447(d) of this title. )
.. 1949 AdT. ’ O .
Subsection (o) OF seotion: 1446.0f title 26, U:S.0:, amkes | "
'viged, hés been found to ‘greate -diffioulty " in’those.- .
~States, such a8 New- York, where | wit is cqmmen_c_e@ Yy, .

pleading 1s not, required.to be served or filed until later, - \° -7

The firgt paragraph of the-ahqepdmeﬁt to-gubsection -
(b) correots tiis-situation vy proviging vhat thie ‘poti-

“tion for removel riood mot be flied vntil 20 days affer - S

the defendant bat received & cOPY of the plaintilf's [T

tia) pleading. . - - U T e
* "Thig provision, however, without more, wouldl creatd

further- difffoulty in those States, sach. a8 Kentuoky, . R

where suitis cormenced by the. filing: of the plaint{ffs

<.
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- initial pleading and the issuance and servics of a'sum-
" mons without any _requirement

pleading be served upon or- otherwise furnished to.the’

that a copy ‘Of the

defendant. Accordingly the first paragreph of the
amendrent provides that in such

removal shall be filed

of the summons, ‘

The first paragraph of the amendment conforms to
f the Federal Rules of
to removed actions, adopted

n December 29, 1048, and re- -

the amendment of rule 81(c) o
Oivil Procedurs, relating
by the Supreme Court O

- ported by the

removal may be exercised at & 1ater stage of the case

oages the.petition for,
within 20 days after the service

1 vy Clourt to the present session of Congress:
The second. paragraph of the 1
_ asotion (b) is intended to make clear that the right of

amendment to sub-

if the initial pleading does not state & removable cagse

but its removability 18 subsequently disclosed. This is .
deolaratoty of. the existing rule
stons: (See for example, Powers v. Chesapeake efc., Ry
Co., 160 U.B. 92.) :

In addition, this

‘geotion 1446(e).of title 28, U.8:

. néed not be given simultaneously “with the filing, but

may be glven promptly thereafter.
REFERENCES IN TEXT'

The Federal Rules of Civil

laid down by the deoi-

\is amendment clarifies the intent of
0., to indicate that notice

Prooedure, referred to in

subsecs. () and (), are set out in the Appendix to this

title.

Section 837 of. the Tariff Act of 1980, referred to in
pubssc. (), 18 classified to saction
* toms Dutles. ' - ’

AMENDMENTS

1337 of Title.19, Ou-

1996—Subsec. (c)1). Pub, L. 104-817. gubstituted “de-

féndant of defendants
1894—Snbsec. (). Pub
1991—Bubsso, (e)(1). Pub. L.

» for “‘petitioner”, .
. L. 103~466 added subseo.-(f).
102-188, §10(a)(1), (4), sub~

stituted ‘“notice of’ for “petision for" and “the notice”

* for “the petition”. - . ) L
gubsec. -(6X2). Pub. L. 102-188, §10(2)(1), (4, sub-

tico of'! for “petition

3 tpetition” in thiee places. .

Subseo. (e)®). Pub:. L. 102-198, §10(a)(1), (2), sub-

"stituted ‘0o

“notice'’ for

‘stituted “notice of’"

18 first remanded’’ for “patition is
) -Subsee. (c)4), (6). Pub. L. 102-198, §10(a)(3), added
- pars. (4) axd (6) and struck out fo
which read as follows: . .
“(4) The United Btates district court to which such
petition is directed shall examine

“1y. if 1t olearly appears on the

for” and substituted
ace :

for “‘petition for'’ and “prosecution

firgt denied”.

rmer pers. (4) and (5)

the petition prompt-

fa08 of the petition and

any oxhibits anrexed thereto that the petition for re-

moval should not be gianted, the

order for its 5

ummary dismissal.

court shall make an

w(5) 1f the United States district court does not order

‘the summacy: dismis
- an evidentiary hearing to be
such hearing
tign a8 justic
triot  court deterviines.
shall go notify the

, granted, it
-prosecutbion
ther."”

Gubieo. (@) Pub, L. 102-198, §10()CD), (4), (B), sub-

sal of such petition, it ghall order
held promptly and 4fter

shall make such disposition of the peti-

o shall reqiiire. If the United Btates. dis:
that such petition shall be
State court in. which

is ‘pénding, which ghall proceed no far-

. gtituted ‘notice of rémoval” for
“moval”, struck out “and bond”
and subspibuted “notice with" for r
_1988—Subsec. ta). Pub. L. 100-702, §1018(0)(1), amended

_ subseo: (&) generally. Prlor to amendment, subseo. (a)

“petivion for the re-
after “oivil action”,
“petition with”.

read as follows: S*A defendant or defendants desiring to

remove any- olvil
. ‘State court shall fllc in

-dotion op oriminal ‘prosecution from’'a
the dstrict ecourt of the United

States-for the distriot and division within which such
" action ig' pending o verified petitd
and plain statement of the facts

them to removal together with a copy of &ll Process,

- pleadings and orders gerved upon

action.” -

on containing a short
which entitle him’ or

him or them in

Subsec. (b), Pub. L. 100-702, - §1016(b)(2); substibuted

“notice ‘of removal” for “petition for remoyal’’in two

places and inserted before pertod at end of second par.

*, gxoept that -case may not be removed on the basis -

of jurisdiqtlon'cqnferred by .Bection 1382 ‘of this title
more than 1-yeaxr after commencement of the action”,

Subse0s:, (@) to (f). Pub. L. 100702, § 1016(h)(3), vedesie= - -

nated subsecs. {8) and (f) as (d) and (e), respactively, ' -

and struck out former subsec, (d) which read as follows: -

“Each petition for removal of & civil sctiod or pro-

ceeding, except o petition .in behelf “of the United ~ -
States, shell be accompanied by: a bond with good and’ - -

sufficient surety conditioned that the defendant or de-

fendants will pay ‘all costs and: disbursements inourred -
by reason of the removal procesdings: should it-be de- ..
_ termtned that the cise was not removable: or was im-

properly removed.”" .. . . . .
10T7—Subsec. (o). Pub. L. 8578, §3(a), designated ox--
isting provisions as par. (1), set a period.of 80 days a8’

the maximum allowable time prior to commiencement .. "

of trial and following arralghment’ during which time 2,

paxs. (2) to (6). o s i
Subsec. (). Pub; L..85-78, §3(h), inserted ‘for the re-’
moval of & clvil action" after “‘filing of such petition”.

1965—Subseo. (b). Pub, L. 89-215 substituted “thirty

days™ for “twenty deys'" wheréver appearide: * . ]
1940—~Subsec. (b). -Act May 24, 1049, §83(a), providéd .
that the petition for. removal need not'be. filed until 20

days after .the defendant has received ‘s copy of the
plaintiff’s. initial pleading, and provided that theé peti-

D e terL bodliod within 20 Gays after the . | "

gorvice of summons. . L.
Subsec. (e). Act May 2, 1949, -§83(b), indicated thet

notice nead not be given simultaneously with the fil-

.1ng. hut may be made prompily: théreafter,:

EFFEOTIVE DATE OF 1094 AMENDMENT *
Amendment by ‘Pub. L. 1

spbet to complaints-filed under section. 1337 of Title 19, :

Customs Duties, on or.affer. the date on ‘which the
WPrld Trade Organization Agreement enters into.foree
with respeot to the United States [Jan. 1, 19863, or in -

\sas under seotion 1337 of Title 19 in which' no oom-

"plajnt 4 flled, with respect to: investigations mitiated

under suok section on or after suoh date; see seotion 322

. of, Pub. L., 108465, set out as g note under- seotion 1387

of Title 18. . . L. .
"BErELTIVE DATE OF 1877 AMENDMENT

" Amendment by Pub. L. 95-78 effective Qot. 1'.;.1‘977,;.'535,
seotion 4 of Pub. L. 85-718, get out as an Effective Dabte

of Pub. L. 95-78 note under.seot.ip‘n‘82'11‘of"'1‘_it19,1_8,'j

Orimes éud Oriminel Procedure. .
. SEOTION REFERRED TO TN OTHER SHCTIONS'
This seotion i referred to in sections 1441, 1447.0f this

title; title 19 seotion 8473; title 22 seotions 283gg, 38017,
200Kk-0, 290m; title 25 gections 487, 6100, 842, 670; title 542 ¢

sections 2210,14616.°

§1447. Procedure aftér repioval generally . - '

(a) In any: case vemoved fr

the district court may issue.all necessary orders -
and. prooess 1o, bring before it all proper: parties .-

whether ‘served by -process isgued by the State’
court or otherwise. C L

(b) It may require the. reinoving party to file

with its clerk.-coples of all: records’ and. pro--

ceodings in such State court or nmay .cause the

same to be, brought before it by writ: of certlo-""

rari jesuéd to such State court. .. .
(c) -A motion to remand the casé on the basis

of any defect othiet than lack of subject ghatter - e
jurisdiotion must Be made within 80 days after .

the filing of the notice of removal under section

- potition for removal can be, filed, provided: for the graut. -~ .
of .additional time for. ‘qu cause -shown, . and added -

03465 applicable with -

om o State courb, |
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"07107/20153
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 APPENDIX




FILE COPY

RE: Case No. 20-0147. DATE: 1/20/2021

COA #: 10-15-00069-CV _ TC#: 88611

"STYLE: WINDSOR v. MCDOUGALD
Today the Supreme Court of Texas denied the motion to
stay mandate in the above-referenced case.

MR. WILLIAM M. WINDSOR
* DELIVERED VIA E-MAIL & POSTAL *
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