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4)

QUESTION(S) PRESENTED

WHETHER THE SENTENCE WAS IMPOSED UNDER U.S.S.G. §2D1.1(c)
TO ESTABLISH THE BASE OFFENSE, THE GUIDELINES ARE IN REAL
SENSE THE BASIC FOR THE SENTENCE TO APPLY THE AMENOMENT 782
ACCORD PEUGH V. U.S., 133 S.CT 2072 (2013) and MOLINA- i

MARTINEZ V. U.S., 136 S.CT 1338 (2016) ? _ '

|
WHETHER THE SENTENCE WAS IMPOSED UNDER 21 U.S.C. §848(a) }
AND (b), THE SENTENCE IS AMBIGUOUS AND THE RULE OF LENITY :
REQUIRES THAT THE AMBIGUITY SHOULD BE RESOLVER IN PETITIONER’%
FAVOR ACCORD U.S. V. .DAVIS, 139 S.CT 2319 (2019) ? \

. - |
WHETHER THE DISTRICT COURT'S FAILURE TO FINALICE A PRELIMINARY
AND FINAL ORDERS OF FORFEITURE AND INCORPORATE IT INTO THE '
JUDGMENT, ALLOW THE APPLICABILITY OF THE SUPREME COURT'S
INTERVENING DECISIONS IN HONEYCUTT V. .U.S., 137 S.CT 1626
(2017) AND NELSON V. COLORADO, 137 s.ct 1249 (2017) 7

|

WHETHER THE COURT OF APPEALS HAS JURISDICTION TO DIRECT THE
DISTRICT COURT TO CONFORM WITH FED.R.CRIM.P. 32,2(b)(4)(B)

BY AMENDING THE 1996 JUDGMENT WHERE THE FED.R.CRIM.P. 32.2

WAS AMENDED SUBSTANTIALLY IN 2009 ?



LIST OF PARTIES

fxk All parties appear in the caption of the case on the cover page.
[ 1 All parties do not appear in the caption of the case on the cover page. A list of

all partles to the proceeding in the court whose judgment is the subject of this
petition is as follows
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

11. OPINIONS BELOW

XXK For casés from federal courts:

‘The opinion of the United States court of appeals appears at Appendix _A to

the petition and is |

[ ] reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,
£ xIkis unpublished.

The opinion of the United States district court appears at Appendix B & Cto
the petition and is ‘

[ ] reported at : or,
[ 1 has been designated for publication but is not yet reported; or,
¥XKis unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. -

The opinion of the court
appears at Appendix to the petition and is '

[ 1 reported at ‘ ; Or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.




I11.JURISDICTION

XK For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was g_rLDg_t_o_heLl_._Z_QlL

[ 1 No petition for rehearing was timely filed in my case.

ixik A timely petltlon for rehearing was denied by the United States Court of

Appeals on the following date: on November 10, 2020, and a copy of the
order denying rehearing appears at Appendix 0. .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including , (date) on - (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

"The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[1A tlmely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted.
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



IV.STATEMENT OF THE CASE

Israell Sentidsgo-Lugo ("Petitioner") vas indicted on Februaryy

14, 2995, for o gran jury vitb otber tbirty-one(31) todefendonts

for tbe following cbarges" count one(2) for comspiracy to distfibute;
(21 U.S.C. §§846 & 841(2)): count two(2) for a CCE (21 U.S.C. §848 .
(a),(b),(c) & 18 U.S.C. §2): count three(3) for firesrm (18 U.S..C.

18 U.S.C. §924(c)): counts four(é) tborugh forty-five(45) witb money
laundering (18 U.S.C. §§1957 & 2)): and counts forty-eigbt(48) tbrough
fifty(50) for forfeiture (21 U.S.C. §853 & 18 U.S.C. §982). The
district court following tbe Supreme Count{s decisions in Bailey

and Rutledge vacated tbe firesarm count, the conspiracy count vas

- set agside.

On April 17, 1996, tbe district court imposed at tbe sentencing
besring & total offense level of 43, criminal bistory of I, life
imprisonment for tbe CCE, and 10-year for each money laundering
count, running concurrent according the U.S. Séntencing Guideline.
Also, its wvas noted that §848(b) required 2 mandatory minimum of
life, being the sentence of life imprisonment on botb §848(a) and
(b). See, appendixEZ=.

In 1998, Petitioner bas filed 2 motion to correct tbe judgment
pursuant to Fed.R.Crim.P. 36 (AbpendixFl), because those counts
(15,31 & 37) never vent to the triasl jury consideration, even tbougb
tbe distric£ bad not jurisdiction once @ notice of appeal vas filed.
Nevertbeless, tbe criminsl judgment was amended to reflect those
counts bave been previously dismissed under Fed.R.Crim.P. 35(c).
See, Appendi¥ G-, The Firest Circuit affirmed Petitioner's convictions

oand sentences vitbout mention tbe forfeiture counts. See, U.S. v, |

* Sentisgo-Lugo, 167 F.3d at 83 (1lst cir.1999).

«3-



in 2005, tbe govern
tbe Preliminary Forfeitu
and Transcript of Senten
August 12, 2005, tbe dis
36 motion (Doc.3074), an
H. Hovever, thbe Judge Jo
criminal judgment under
last twenty;three(23) ye

"On July 1, 2016, a

Uu.s. Sentencjng Commissi
the

Amendment 782. Here,

and tbe federal Courts b
vas denied tvo(2) prior
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se A, Fuste refused to enter the nev amended

Fed.R.Crim.P. 36 in tbe docket sheets tbe

TS,

§3582(c)(2) motion was filed, vhere tbe

on reduced the quantities of drug under

sentence imposed at that time was ambiguous,

ove ignored tbis undispued fact, vben it |
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7, the clerk's Office ordered to tbe Magistrété

ourt's Administration Directive, Misc.14~

8, the Magistroatée Judge issued an initial

n, and an Amended Report and Recommendatién.
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entering @ Second Amended Judgment pursuant
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V. REASON WHY A WRIT OF CERTIORARI SHOULD ISSUE
ARGUMENT
THE COURT OF APPEALS HAS IGNORED THAT THE RULE OF LENITY REQUIRES
THAT PETITIONER'S MOTION FOR REDUCTION OF SENTENCE PURSUANT TO
AMENDMENT 782 THE AMBUIGUITY OF THE SENTENCE SHOULD BE »
RESOLVED IN PETITIONER'S FAVOR - |

Tbe case at band is controled by Peugh V{.U,S,;v133 S.Ct 2072,

2084 (2013): Molina-Martinez v, U.S., 136 S.Ct'1338,'194 L.Ed.2d 444

(2016): Mistrettsvv. U.S., 488 U.S. 361, 102 L.Ed 714, 109 S.Ct 647

(1989): end U.S. v. Da¥i¢; 139 S.Ct 2319, 2333, 204 L.Ed.2d 757 (2019)

H

and tbe situation bere is determining if 8 reduction of sentence is
appropriate basea on tbe Amendment 782 rely on the rule of lenity.

In tbis case, at the sentent¢ing besring, after stating bis viev
of tbe cose as @ wbhole and the ressons for bis decision, tbe district
court pronounced tbe following punisbment:

The instant cese involved 2 continuing criminal enterprise to
facilitate drug trafficking activities. And under tbe provisions
of USSG section 2D1.5, the applicable offense level must be Four
Tevels bigher tban that of the underlying trafficking offense.
The base offence level under 2D1.1 is 38, Since tbe commissions
involved--tbe commission of tbe offense involved tbe use of

firearms, 8 two-level incresse is sutborized by USSG section
201.1(b){1). | -

Additionslly, tbe offense conduct charged in counts 1,2 and counts
4 tbrougb 45, is groupable under tbe provisibns of guideline
section 30D1.2(b), groups of closely related counts, as tbe counts
comprise similar and related conduct. As monetary laundering is

@ type of statutory offense tbat facilitates the completion of
some otber underlying .offense, it is appropriste to consider the
money laundering offense as closely intervined and groupable with
tbe underlying offense. There are no otber spplicable guideline
adjustments.

The zesulting total offense level is tben 44, which is 38, plus
tvo for veapons, for a total of 40 under 2D1.1, plus four under
2D01.5, the commentary section to Cbapter 5, the sentencing table
directings tbat on offense level greater than 43 be treated sas

@ 43 lebel, wbich is the bigbest level in tbe--in tbhe sentencing
table.

Based on tbe totsl offense level of 43, and criminal bistory
category of one, tbe guideline imprisonment range in tbis

-5



particular--tbere is no guideline imprisonment range, 2s 2 matter
of fact. As I vas saying, based on tbe offense level of 43 and
criminal bistory category of one, tbere is noguideline imprisonment
range and life sentence is mandatory witb a fine range of 25,000 :
to %Z million, plus supervised release of five years as to count

2 and tvo to tbree yeats as to each remsining count. ;

The court also notes tbt under tbe provisions of Title 21 of tbe
U.S. code section 848, I think it's section B, since be was found
to tbe principal administrator of tbis continuing criminal enterprise,

tbe court is also required to impose 2 life sentence as to count
2'

See, Appendix E,pp.5-6,.

Tvo(2) stages are present, first, it does not appear that Petitioner's
life sentence vas imposed under subsection (b). Ratber, tbe district
court arrived at tbe life sentnence under§848(a) by » Guideline calculd.tion
tbat properly took into account 2 broad range of factors, some of wbhich
bave been relevant to a conviction under subsection (b): and Second,g
the district éourt bas "note[d]" tbat §848(b) "required" » mandantory
life sentence, instead, tbe Courts ignored tbat tbe orsl pronounced
sentence vas ambiguous, because thbe district court cannot impose 3

mandatory guideline sentence and statutory mandatory at tbe same time

under §848(é) and (b). See, U.S. v. Story, 439 F,3d 226 (5tb cir.2006)

("unclear or ambiguous sentence must be vacated and remsanded for
clearification").
Instead, tbe district court adopted tbhe Magist;ate Judge's Report
1

and Recommendation ("R&R'") because '"tbe jury found tbat [Petitioner]

l/Tbis Honorable Court sbould note tbst tbe district court bas used

tbe vords "tbe jury found" and tbe disjuntive "and" to support tbeir
decision, but tbere was no special verdict for regquiring the jury to
identify and find tbat tbs cubstance vas cocaine, or cocaine base,
or beroin. See, Appendix".K. Neitber wvere there any substantive narcotic
counts cbarged against Petitioner from wbich it could be said tbat
tbe jury found one (or multiple) types and gquantities of drugs from
vbicb tbey found Petitioner guilty '"of the drug lavs involved more
tben 300 times tbe guantity described in 21 U.S.C. §841(b)(1)(B)",
because the district court 'moting tbat court, not jury, determine
drug guantity under §841(b)", U.S. v, Barners, 890 ¥.2s 545, 551 n.6
(1st cir.1989). T
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vas tbe 'principal administrator, orgenizer, or leader of the continuing
criminasl enterprise, or one of several sucb principal administrators
or 1eaderé’, and tbat tbe continung criminal enterprise involved in
excess of one bundre fifty(150) kilograms of cocaine, fifteen bundred
(1500) grams of cocaine base ('crack') and tbirty (30) kilograms of
beroin', in violation of 21 U.S.C. §848(2)-(c) and 18 U.S.C. §2". ,
Appendix B p.1. And "tbe sentencing court beld tbat 21 U.S.C. §848(b)r
imposes 2 mandatory life sentence for [Petitioner]'s conviction on
count 2. The Court sentenced [Petitioner) accordingly". Appendir¥ B.
For the foregoing, 'the Court agree[d] vitb tbe Amended R&R tbat
[Petitioner) is ineligible for o sentence reduction in sccordsnce vith!
Amendment 782 because bis sentence reflects o statutorily mandated |
term of life imprisonment". Appendix:B.

In otber words, "even if tbe judge sees 3 resson to vary from
tbe guideline, if tbe judge uses tbe sentencing range as tbe beginning
point to e¥plain the decision to deviate from it, tben tbe guidelines
dre in real sense tbe basis for tbe sentence". Peugh, supra. This case
is governed by tbe Guidelines wbich, as tbe Court declsred in Mistretta,
are » "mandatory" system tbat "binds judges and Courts in the exercise
of tbeir uncontested responsibility to pass sentence in criminal case'",
Mistretta, 488 U.S. at 367, 368-69, 391, As Justice Scalis stated,
"wbile tbe products of the Sentencing Commission bave been given tbhe
modest neme 'Guideline', they bave tbe force and effect of lavs, prescribing
tbe sentences criminal defendsnts are to receive, A judge vbo disregards
tbem vill be reversed". Mistretta, 488 U.S. at 413 (dissenting).

As an undisputed fact, tbe Courts ignored tbat tbe ambiguity
"about tbe breadth of & criminal statutes sbould be resolved in the
[Petitioner]'s fovor'", because the Petitioner is not subject under

Amendment 782 to s mandatory life sentence on tbhe CCE cbsrge under

'



§848(b), but ratber » sentence of twenty(20) years to life under §848(é).

See, U.S. v. Black, 523 F.3d 892 (8tb cir.2008)("original sentencing
range vas based in part on the quantity of drugs under USSG. §201.1(c),

be was eligible for o reduction of bis sentence under §3582(c)(2)"):

U.S. v. Burrell, 665 Fed.App¥ 91, 94 (2d cir.2016). To avoid disparities,
@ reduction is varrsnted since similarly situated defendsants sentenced
today vill receive the benefit of reduced base offense levels. See,

U.S. v. Kennedy, 2015 U.SDist,LEXIS 102511 (E.D. La. 2015)(distributed

about 1,400 kilograms of coceine over tbe course of several years):

U.S. v. Rivera, 2015 U.S,Dist.LEXIS 171929 (S.D.N.Y. 2015)(responsible

for 100 to 300 kilograms of beroin); U.S. v. Alveres, 2016 U.S.Dist.LEXIS
194642 (D. AZ 2016)(responsible for » total of 7,198 kilograms of cocaine):
U.S. v, Tbomss Wesson, Crim No.92-118-1 (N.D., Ill.); U.S. v. Roberto

Riojes, Crim No.95-00142, Doc.6294 (S.D. Te¥): U,S. v, Eskridge, 2018

U.S.App.LEXIS 4095 (10tb cir.2018): U.S. v. Duke, No.4:89-cr-0094-DSD-

1, Doc.264 (D. Minn 2016): U.S. v. Dixon, 2015 U.S.Dist.LEXIS 46994

(s.D.W, Va, 2015): U.S. v, Beasley, 2014 U.S.Dist.LEXIS 165746 (N.D.

2/
Cal., 2014): U.S, v. Jennings, 2018 U.S.App.LEXIS 20470 (2d cir.2018)7

Tberefore, this petition for vrit of certiorari should be granted

folloving Peugh, Molins-Martinez, Mistretta and Davis,

g/Also, tbis Honorsble Court sbould note tbat tbe First Circuit found

(becouse tbe district court conceded 20-year after) tbat tbe principsl
proof of evidence necessary to calculate e¥actly » drug guantity to

sustain a2 §848(b)(2)(A) "assumed o fact not in evidence", "vwas inconsistent
vith prior testimony", and "wvas probably mistaken'". U.S..v. Condelaria-~
Silve, 714 ¥,3d 651, 658 (1st cir.2013), The First Circult concluded
erroneously tbat "during on one-year period from 1990 to 1991, the
conspiracy bandled spprorimately 8.8 kilograms of beroin snd 19.5 kilograms
of povder cocaine'". U.S. v. Ortiz-Bsez, Appeal No.12-2127 (1st cir.

2014). But, tbe 19.5 (¥ 7(yrs)- 133.5) kilograms of povder cocaine,

one of the elements of tbe offense of §848(b) was not met.

- ,8'



THE COURT OF APPEALS ERR WHEN IT WAS AFFIRMED THE DISTRICT COURT'S
ORDER DENYING PETITIONER'S MOTION TO CORRECT PRELIMINARY AND FINAL
ORDERS OF FORFEITURE AND DIRECT THE DISTRICT COURT TO CONFORM WITH
FED.R.CRIM.P, 32.2(b)(4)(B) BY AMENDING THE 1996 JUDGMENT TO
INCLUDE THE FINAL ORDER OF FORFEITURE NUNC PRO TUNC WHERE THE
FED.R.CRIM.P..32.2 WAS AMENDED SUBSTANTIALLY IN 2009

The case at band is controled by Griffith v. Kentucky, 479 U.S.

314, 321 n.6, 107 5.Ct 708, 93 L.Ed.2d 649 (1986): Dolsn v. U.S., 560

U.S. 605, 622, 130 S.Ct 2433, 177 L.Ed.2d 108 (2010): Honeycutt v.

Uu.s., 137 s.Ct 1626, 198 L.Ed.2d 73, 80 (2017): Nelson v. Colorado,

137 s.Ct 1249, 1265, 197 L.Ed.2d 611 (2017): and Manrique v, U.S.,

137 s.Ct 1266, 1271, 197 L.Ed.2d 599 (2017), and ths situation bere
is determining if o challenges to the property of the forfeiture orders
are untimely,

In this cose four(4) stages are present, first, tbe district court
bas beld tbat Petitioner's '"challenges to tbe property of tbe forfeiture
orders are untimely", Appendiz B'. And tbe Court of Appesls did mention
"tbat omission, bovever, does not make tbe forfeiture order susceptible
to substantive challenge at tbis time'". Appendiz 4. Second, once tbhe
district court did not enter pre-October 10, 2019, 2 nev amended judgment
incorporating tbe forfeiture orders, Petiﬁioner's cballenge to tbose
orders sbould be considered timely, because pre-October 10, 2019, o
nev amended judgment is not part in tbe criminsl case tbe forfeiture
counts 48,49 and 50 are not fimal, and any nev rule sbould be spplied:
Tbird, tbe First Circuit bolding in 2006 does not confort witb the
Fed.R.Crim.P. 32,2 after amended in 2009; and Fourtb, tbe federsl Courts
bove  an obligation to establisb the .amount of forfeiture, rejecting
tbe jointly aond severally liability of any smount, snd Petitioner must
be presumed innocent of the forfeiture count 49 once the count one(1)

ves dismissed: i.e., "tbe jury determination tbat the conspirascy realized

$6,000,000 in proceed",



Petitioner timely contested tbe seven(7) of tbe government's
forfeiture allegations, but bis objections vere entirely ignored, even.
tbough '"tbe parties agree[d) tbat tbe forfeiture order vas not snnounced
as part of the sentence nor contsined in tbe original or smended judgment
and tbat, tberefofe, tbere vas @ violation of Rule 32.2(b)(3)". Appendi¥
H. Here, tbe district court does not reminded Petitioner that tbe -
preliminary order of forfeiture was final, nor tbe district court oraliy
informed Petitioner of tbe preliminary forfeiture as required by |
Fed.R.Crim.P. 32.2(b)(4)(B). As it nov states, in relevant part:

Tbe court must include tbe forfeiture vben orally announcing tbe

sentence or must otbervise ensure tbat the deffendant knovs of

the forfeiture at sentencing. The Court must also include tbe

forfeiture order, directly or be reference, in tbe judgment, but

the Court's failure to do so may be corrected at any time under
Rule 36. - ‘

See, Fed.R.Crim.P. 32.2(b)(4)(B).

Even as amended, tbe rule does not allov correction "at any time"
of 8 failure to include forfeiture in the sentence as announced at
tbe sentencing bearing on April 17, 1996. See, Appendiz 5 U.S. v,
Disaz-Rivera, 806 F.Supp.2d 479, 483 (D.P.R., 2011)(tbe amended Rule .

still does not allov tbe court to smend judgment to add & forfeiture
order vbere none vas included at sentencing). Nevertbeless, tbe district
court entered & Second Amended Judgment on October 10, 2019, post-
Petitioner's motion to correct forfeiture orders. Tbus, tbe original
1996 forfeiture is fatally flaved becsuse forfeiture was not mentioned
orally at sentencing and is not included in tbe judgment. See, U.S.

v. Sbakur, 691 F.3d 979 (8tb cir.2012): U.S. v, Muzio, 757 F.3d 1243,

1257-58 (11tb cir.2014); U.S. v. Petix, 2019 U.S.App.LEXIS 11049 (2d
cir.2019), |

Instead, Petitioner vas:denied timely determination of '"tbe

10~



requisite nexus", Rule 32.2(b)(1)(A)% 2 bearing on the contested allegations,
Rule 32.2(b)(1)(B)7 tbe entry of an sppropriate preliminary and finol

orders "directing tbe forfeiture of specific property'", Rule 32.2(b)

(2)(A): and éﬁtry of that order "sufficiently in advence of sentencing"

to allov bim to seek revisions, Rule 32.2(b)(2)(B). Finally, after
sentencing, Petitioner vas denied inclusion of & preliminary and finsl
forfeiture in bis judgment of cdnviction, Rule 32.2(B)(4)(B), which

deprived bim of 'tbhe right to bave the entire sentence imposed as a

packoge ond revieved in » single appeal". Shakur, 691 ¥.3d at 988.

In Peti¥, tbe Court also rejected the government's argument
tbat tbere wos no error because the Court bad "otbervise ensure[d]"
tbat tbe defendant knev of tbe forfeiture smount, since tbe indictment
included o forfeiture provision, the Court advised the defendasnt during
tbe ples colléquy tbat it would impose a forfeiture in an smount to
be determined, and tbe preliminary order of forfeiture stated the .
forfeiture amount. Id. Tbe appellate Court vas "not convinced". Id.

In particuler, tbe Court noted tbat tbose forms of notice are required
by otber rules provisions: if those prior varning alone suffice, tbere
vould be no need for Rule 32.2(b)(4)(B) to require tbat the defendant

be informed of tbe forfeiture "at sentencing". Id. The.Court beld tbat,
as @ result of the district court's error in foiling to provide notice

of the monetary forfeiture during the sentencing bearing, the entire

élSee, U.S. v. Lustyik, 2015 U.S.Dist,LEXIS 41915, at 9 .(D. Utab. 2015)

(Court bad job to determine bow much money defendant would be ordered
to pay): U.S. v. Cheesemsn, 600 F.3d 270, 274-75 (3d cir.2010): U.S.
v. Beltramea, 7857 F.3d 287, 290-91 (8tb cir.2015).

%/See, U.S. v. Crevs, 2012 U.S.Dist.LEXIS 114347, ot 2 (E.D. Pa. 2012)

(if tbe government seeks 2 personal money judgment, tbe court must
det§rmine the ‘amount of money tbat the defendant will be ordered to
pay).

1t~



monetary forfeiture would be stricken, It vacated the judgment in part
and remanded vitb instructions tbat o corrected judgment be entered
tbat removed the monetary forfeiture from the defendant's sentence.
Petix¥, 2019 U.S.App.LEXIS 11049, [WL] at 3.

Also, tbe government sought & personal money judment, the court
mu’st determine tbe amount of money tbat the Petitioner will be ordered
to pay, Fed.R.Crim.P. 32.2(b)(1)(A), tbe count 49 slleged that the
Petitioner is joint and severallisble for forfeiture of $6 millions.

See, U.S. v. Csndelaria-Silva, 166 F,3d at 26 (1st cir.1999)(count

49 alleged tbat defendonts' joint and several liability for forfeiture
of $6,000,000, included substitute assets, as sautborized by 21 U.S.C.
§853). But, tbe Fed.R.Crim.P. 32.2(b)(5)(A) "does not apply to tbe
monetary forfeiture sought by the government in this case. Witb respect
to monetary forfeiture, Federal Rule of Criminal Procedure 32 does

not permit tbe district court to do anytbing otber tban 'determine

tbe amount of money tbat tbe defendsnt will be ordered to pay', in

an amount determined by statute'. U.S. v. Phillips, 704 ¥.3d at 771

- (9tb ¢ir.2012). Severalcircuit joined. See, U.S. v. Grose, 461 Fed.App¥

786, 806 (10tb cir.2012); U.S. v. Gray, 443 Fed.App¥ 515, 523 (11tb

cir.2011): U.S. v. Gregoire, 638 F.3d 962, 972 (8th cir.2011): U.S.

v, Ponzo, 853 F.3d at 589 (lst cir.2017).

The Petitioner's coase, "tbe vholesale violation of these Rule
32.2(b) mandated denied [Petitioner] # mesningful opportunity to contest
tbe deprivation ofbis proper[ies]) rights, as due process required.

In tbese circumstances, [tbis Honorable Court must not bave] difficulty
concluding that the district court's forfeiture order of [April 3,
1996), did not merely correct s 'clerical error', as Rule 36 permits.
The violations vere prejudicial legsl errors, not clerical errors.
Accordingly, Addonizio make clear the court vas witbout pover to enter

1



tbat orden, and it [must bell removed"., Shakur, 691 F.3d at 788-89.
_ Directing the district court to conform vitb Fed.R.Crim.P. 32.2
(b)(4)(B), by amending tbe 1996 judgment to include tbe final order

of forfeiture,nunc pro tunc, from June 15, 2006 Judgment in U.S. v,

Santiago-Lugo, Appeal Nos.05-2254 and 06-1107, nov would constitute
@ grose: injustice and violation of Petitioner's Constitutional rights.
moreover, at tbhe sentencing bearing, tbe vords "forfeit'" and "forfeiture"
vere never solmucb 8s mentioned. Foffeiture vas not part of the sentence
banded down dufing the sentencing besaring.

Tbe Judgment simply noted tbhat tbe Petitioner bad been found
guilty by a jury on tbe counts 1,2, 4-45 in tbe superseding indictment
and tbat tbe court adjudicatedbim guilty of tbe same counts. Tbe Judgment
identifies the counts 1,2, 4-45 as charged in tbe superseding indictment,
including tbe counts 48-50 for "Criminal Forfeiture" in violstion
of 21 ﬁ.S.C. §853 and 18 U.S.C. §982, but it ‘does not incorporate
or reference tbe property or sum of money to be forfeited. See, Appendix
£, The sentencing provisions of thbe Judgment reference only a prison
term of life as to count 2, and ten(10) yesrs as to counts 4-45, and
@ supervised release term of 5 yesrs as to count tvo, and 3 yeoars
98 to remaining éounts. it enumerates the assessment tbe mandatory
criminal monetary penalty of $2,250.00. There is no place in wbich
tbe ‘term "forfeit" appears in tbhe penalty portion of tbe judgment.
See, Appendix.Er

As 9 result of botb thbe failure to include forfeiture in tbe
oral pronouncement of sentence or in tbe Judgment, it is also very
clear that Petitionmer was never put on notice tbat a2 money forfeiture
judgment or properties vas part of bis sentence. The failure to include
tbe forfeiture in tbe Judgment or to reference forfeiture at sentencing

amounts in tbis case to more tboan o mere '"clerical error", as the

1%



courts found in Bennet, Yeje-Cabrers, and otber similar coases. Simply

stoted, more notice vas required under the circumstances of this case.
Forfeiture ves not "made s part of the sentence' as required by tbe
version of Rule‘32.2(b)(3) in effect at tbe time, nor did the court
"otbervise ensure that the [Petitidner] knovs of tbe forfeiture at
sentencing", as Rule 32.2(b)(4)(B) nov allovs, given tbt the issue

of forfeiture was never so much as mentioned, by any'party, at tbe
sentencing bearing. Accord Petix, 2019 U.S.App.LEXIS 11049, 2019 WL
1749176, st 2. Under tbese circumstances, tbe Court lacks sutbority

to modify tbe sentence imposed almost tventy-tbree(23) years ago.

Accord Dolsn v. U.S., 560 U.S. 605, 622, 130 S.Ct 2533, 177 L.Ed.2d

108 (2010)(Robert, J., dissenting.("once 8 sentence bas been imposed,
moreover, it is final, and the trisl Judge's autbority to modify it
is nerrovly circumscribed". (citaion omitted)):; See Fed.R.Crim.P.
35(2)(2005)(givingtbe court 7days (nov 14) to correct an error in
tbe sentence announced at the sentencing bearing).

Petitioner bimselfbad no resson to appeal tbe preliminary and
final orders of forfeiture, because bis oral sentence nor the written
Judgment incoporate forfeiture. The onus vas on tbe government to

move to correct the sentence under Rule 35. Othervige, the government

must appeal, and seek resentencing or remend". (Citing 18 U.S.C. §3742(b),

(g))s See also Pesace, 331 ¥.3d at 811 (noting that tbe government
could bave cross-appealed thbe district court's failure to include
order of forfeiture in its finel judgment under 18 U.S.C. §3742(b)),

The governmeht did not seek to correct tbe sentence and did not
appeal. As 9 result, Petitioner's sentence does not include forfeiture
pre-Second Amended Judgment. See, Appendix L3, The government lacks
tbe autbority to effect tbe forfeiture of tbe seven(7) properties,

and tbe Court is required to vacate the preliminsry and finel orders

1%



of forfeiture. Accord U

S. v. Shakur, 691 F.3d 979, 986-87 (8tb cir.

2012)(s finsl order of forfeiture that is not part of the judgment

"bas no effect'"): Peace

interest in 2 defendsant

331 F.3d ot 813-14 (finding tbat tbe government's

s property does not ‘'come to fruition", "tbat

is, the government [does not actuslly acouiré] tbe defendant's interest

in tbe subject property'
an order of forfeiture ]
13 ([Florfeiture, to be
(Citing Pease)).

Assuming, arguendo

until snd unlese tb¢ district court includes

|
n the judgment): Yeje-Cabrers, 430 F.3d at

1
i
i
|

valid, must be incluﬁed:in tbe judgment".

the district court keep jurisdiction from
| _

tbe money judgment, becsuse '"an appeal ordin?rily vill not lie until

after final judgment bag

County, Obio, 527 U.S. 1

4

bovever, tbe Supreme Couyrt bas cautioned tbs

especiFies the essential

been entered in 2 case', Cunningham v, Hamilton

98, 203, 119 S.Ct 1915, 144 L.Ed.2d 184 (1999),

"no statute or rule...

elements of » finsl judgment", U.S. v. F,

& M. Schoefer Breving C¢., 356 U.S. 227, 233, 78 S.Ct 674, 2 L.Ed.2d

721 (1958), and "[n)o form of vords and no péculiar formal act is

necessary to evince'" a f

534, 64 S.Ct 359, 88 L.I

'd 290 (1944). But'th?

inel judgment. U.S. v. Hark, 320 U.S. 531,

Court bas beld that

"9 final judgment for money must, at least [} determine, or specific

thbe means for determinit

233, At tbe very lesst,

or 2 formulas by wbich the smount of

fasbion'". Buchbansn v. .U

1g, the amount'" of tbe judgment. 356 U.S. at

therefore, 2 money judgment lacks finality

~wvben it fails to "specify eitber the amount of money due the plaintiff

(Citing F. & M. Schaefer

The district court

€0 the Court of Appeoals

S., 82 F.3d 706, 707|(7tb cir.1996)(Per Curiam)
Breving Co., 356 .U.S. ét 227).
¢ Judgments vere not|a "fimsl judgment", and

|
lacked jurisdiction over tbe direct appeal

from tbe preliminary and final orders of forfeiture, relying on tbe

ase

i

money could be computed in mecbanical .



money judgment., In tbis
that the united States i
order, and other statutg
poid in full based on 1i
do not adequately "speci
3, 1996 order., Thus, theg
of the $6,000,000.00 bag
individusl defendant, oy
bov much it owes in stat

Griffitb v. Kentucky, 4

649 (1986)(explaining th
apply retroactively to 3

The federsl Courts
of forfeiture folloving

in Homeycutt, wbere Hong

severally liabie of any

be presumed innocent of
vos dismissed: i.e., "t}
$6,000,000 in proceed".
presumption of their inrg
no presume & person, 9d]
enougb for [sanction to
may not be penslized foy
may not be punisbed for
As egplained above,
sum from tbin air. Becay
amount of money due tbe
formula by wbicb tbat an

accruing thereafter "col

|
i
|
1
1
1

case, sny nev amendeé degment failed to states
s entitled to $6,000,000 as of April 3, 1996

ry additions accruing afiter that daste until

. '
ability. Petitioner dispute that tbe judgments
|

fl(ies) the smount of moﬁey due" as of April

spécify tbe portions

arﬁ attributable to the

course, the district court cennot determine

judgments failed to

ed on lisbility that

utory sdditions witbout tbose figures. See,

9 U.S. 314, 321 n.6,|107 S.Ct 708, 93 L.Ed.2d

3 ' . (] g
at nev rules for tbe,conduct of criminel prosecution

11 case "not yet finTl"i.

bave an obligation to establish the amount

|
the Supreme Court's intervening decisions

ycutt rejected the P?titioner jointly and

smounts. And Nelson, vbere Petitioner must
2200y ;

the forfeiture count 4% once the count one
|
e jury determination‘that tbe conspiracy resalized
As the court in Nelson observed: '"Once...the

ocence was restored", o federal court "may

udged guilty of no crimé, nonetbeless guilty
apply'. Nelson entails not only that Petitioner
acquittsal conduct, putialso tbat Petitioner
dismissed or even unébaﬁged conduct.
the government'szRu e'36 motion pull tbhat
se tbe judgments fai editospecifies botbk "tbe-

|
plaintiff" as of AprTl 3, 1996 order and "o

ount of money" oved 1n gtatutory additions

1d be computed in meéhanical fasbion", Buchansan,

ST

|



82 F.3d at 707, the judg
does not bad jurisdictiJ

§1291: Menrique v. U.S.|

that 18 U.S.C. §3742(a)

Gill file tbe notice of

decided tbe issue); U.S{

|
|

! .
rments lacked finality and tbe Court of Appeals

|
n of tbis appeal ab inition. See, 28 U.S.C.
137 St 1266, 1271, 197 L.Ed.2d 599 (2017)(noting
and appellate Rule 4:coqtemplate that a3 defendent

appesl from an iesue'after tbe district court
|

("He sbould bave woited

v. Napboeng, 906 F.3d 173, 178 (1lst cir.2018)

to file tbe second n?tide of appesl until

after the smended judgmént vas entered on tbe docket").

Therefore, Petitiomer's motion to correct

timely, and tbis petitig

folloving Griffith, Dols

| '
forfeiture orders vas

n for vrit of certiorari sbould be granted

n, Honmeycutt, Nelson|snd Manrigue.

VI. CONCLUSION

‘ ‘
|
This Honocrable Court bas stated that "?n analysis focusing solely

on mere orrutcome determi

|
nation, vitbout attention to wvbetber tbe result

of tbe proceeding was fuyndementally unfeir or unreliable, is defective'",

Lockbart, 506 U.S. at 3§

tbe goal of tbe criminal

9 (1993). Under tbe Uni;ed States Const.,

justice process is to srchieve equality in

tbe administration of the process to defendsant in similar circumstance.

Long ago, Justice Jacks¢n, J., stated "[D]ue
not for thbe sole benefit

tbe government itself against those blunders

on 2 system of justice"

process of tbe lov is
|
of an accused. it is the best insurance for

vbich leave lasting stain

Jackson., dissenting in Shaughnessy V{WU,SQ

ex rel Mezei, 345 U.S. 206, 73 S.Ct 625, 97 L.Ed 956 (1953).

Tb :is Court bas repeatedly stated that '91l persons similerly

situated
Inc., 473 U.S. 432, 439
Reed v, Reed, 404 U.S.

first ignoring the rule

second ignoring thbe Pet]

sbould be treatedslike". Cleburne v,

._Clerburme Living Center

(1985); Plyler v. Doe,

457 U.S. 202, 216 (1982):

71, 76 (1971). Tbe Fi:stjCircuit's decisons,

of lenity for o reduction of sentence, and

tioner's motion to correct forfeiture orders

-17~




timely, tbis certiosry must be granted for 21l tbe claims under jurisprudence

in Peugh, Molina-Martinez, Mistretta, Davis, Griffitb, Dolan,Honeycutt,

Nelson and Manrique. It is a paradigmatic abuse of discretion for

@ Court base its judgment on an erroneous viev of the lav. See, Cooter

& Gell v, Hortmarx Corp., 496 U.S. 384, 405, 110 L.Ed.2d 359, 110

S.Ct 2447 (1990). It's about tbhis court's ability to act to prevent
8 monifest injustice. It ig about fairness, justice and due process

of lav,
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