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STATEMENT OF ISSUES, -

Did the trial court err in dismissing (and in refusing to reconsider that
dismissal} of all of the Plaintiffs-Appellants” non-certiorari counts against

Oneida County and the Town of Woodboro on grounds of claim preclusion?

Did the trial court err in denying Plaintiffs-Appellants’ renewed motion for
reconsideration to the extent that it sought prospective-only relief from any
continuing preclusive effect of the federal courts’ grant to the Defendants of

pattial summary judgment where such motion was based upon error admitted

by the federal courts (in a different and intervening religious liberties case) in

granting summary judgment against the Plaintiffs—Appellants on a key federal

ground urged by them?

Did the Circuit Court err, either in denying relief or otherwise, when it held
that the RLUIPA! “substantial burden” ground raised in Count Il of Plaintiffs-
Appellants’ federal amended complaint “would never have been litigafed in

this State court action™?

_lReligious Land Use and Tnstitutionalized Persons Act of 2000, 42 U.8.C. §2000cc, ef

seq.

-1-
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STATEMENT CONCERNING ORAL ARGUMENT AND PUBLICATION,

Oral Arpument

Oral argument would materially benefit the Court, Appellants’ arguments: D

are not plainly confrary to relevant legal aufhority; (i) are meritorious on their face

_and_supported by authority; and_(iil) .do_not_involve_questions-of_fact. - -Sec. -

809.22(2)(a).

The circyit court’s various errors applying claim preclusion doctrine were all
affected by (i) the complex procedural history of the case,. including the federat
district and appellate courts’ reliance on precedent they later acknowledged--while the
certiorari count of Appellants’ claim was still pending in state court--was wrongly

decided, (if) Wisconsin courts’ inconsistent usage of terminology {(e.g., “action,”

LI 97 &

“cause of action,” “claim,” “count,” efc.) in examining the unitary transaction of
events that is the basis of claim preclusion analysis, and (iii) the extensive number of

sub-issues and sub-rules presented in applying general claim preclusion doctrine to

the novel facts of the case.

Oral argument presented by counsel conversant with the broad range of issyes
andlaw would therefore assist the court in testing and harmonizing application of that

doctrine. Sec. 809.22(2)(b).




App. 432

Publication
Publication is appropriate under § 809.23(1)(a).
Sec. 809.23(1Y(a)1. While the general “rule of law” at issue is the familiar doctrine

of claim preclusion, its application to the novel procedural facts of this case will

_ create new law in Wisconsin, For example, this Court must decide whether the cirenit =~

court was correct, as a matter of law, when it concluded that the federal district court
would “clearly” have declined to exercise pendent jurisdiction over Appellants’ state
law equal ‘prﬁtection, due process, and no preference counts,* even though the
constitutional rights and theories af issue in those counts are exactly the same rights
and theories at issue in the “incorrect theory of law” element of Appellant’s certiorari
count .that the district. court did explicitly decline to consider because of its

unfamiliarity with those state law issues.

Sec, 809.23(1Ha)2, The “facts” of this case are its procedural history-—no trial
or evidentiary hearing having been conducted in either the federal or state éourt
forums--and there is no reported case with this fact pattern, The district court dis-
miésed Appellants’ federal RLUIPA. counts with prejudice, dismissed one of their
state law religion counts with prejudice without addressing their “No Preference”
count, and expressly declined jurisdiction to consider whether the defendant Board

applied an “incorrect theory of law” in denying their state law equal protection, due

2R, 48:8, citing Parks v. City of Madison, 171 Wis. 24 730, 492 N.W .20l 365 (Ct. App.1992).

-3
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process, and no preference rights at issue in their §59.694(10) certiorari count,

Then, while Appellants’ §59.694(10) count was still pending in state court, the
federal courts acknowledged that their rationale for the grant to the Defendants of
sutmmary judgment of one of Appellants’ federal RLUIPA counts was erroneous, Yet
neither the federal not the state courts granted Appellants any relief they had sought,
even though Appellants’ state certiorari count was still pending, No reported cases

examine application of claim preclusion doctrine fo litigants’ rights under those facts,

Sec. 809.23(1)(a)4. As stated above, the extensive number of sub-rules and
sub-issues presented in applying general claim preclusion doctrine to the facts of this
case will entail a comprehensive review and harmonization of the body of claim

preclusion law, including consistent use of terminology.

Sec. 809.23(1)(a)5, Further, this case also presents issues of substantial and
continuing public interest. The procedural issues alone are of broad-based iﬁterest
because challenges to zoning decisions are commonplace, and virtually all éuch
challenges implicate state equél profeotion and due process rights under a certiorari
review’s “incorrect theory of law” element. Further, federal constitutional and

statutory rights of such litigants are also frequently at stake in such cases, as they are

here.
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. Generally, Finally, the state and federal constitutional and civil rights at issue

here are of grave significance in and of themselves:

(1) This case involves the critical issue of the protection of Appellants’ tight
to free exercise of religion in the face of increasing secular attacks including attacks
madebylocal governmental unitsupon such sacred and cherished constitutional right;

(i) In the federal court phase of this case, the federal courts have shown re-
markable hostility to the protection of such right, have admitted applying an incorrect
standard to deny the Plaintiffs protections afforded by and under federal law and then
refused to correct such error and, above all, have shockingly held in published rulings
that Wisconsin law affords no greater protection of religious liberties than does
federal law with abject disregard for the important, proud, consistent and long line of
Wisconsin. judicial decisions that holds preci_s. ely the contrary;

(iii) .this case presents as Van important matter of first impression the
application of thé “No Preference” clause contained in Article I, § 18 of the Wisconsin
Constitution where the Defendants expressly preferred, both oﬁ the face of theirland

useregulatory scheme and as it was applied by them, institutional churches over Bible

camps.
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STATEMENT OF THE CASE?
A)  Appellants’ Desired Religious Use of the Land
Plaintiffs Arthur, Wesley and Randall Jaros, are brothers and co-trustees of an
IRS-approved §301(c)(3) charitable trust. They also serve as sole members of the

. governing board of Eagle Cove Camp & Conference Center, Ine, (“ECC&CC?)--

likewise §501(c)(3)-approved-- formed to develop a new year-round Christian camp

on thirty-four acres® of land with 550’ of frontage on 400-acte, clear water Squash

Lake situated in Wisconsin’s “Northwoods” within the Defendants’ jurisdictions.s

The Jaros brothers’ Christian faith, rooted in their Biblical stewardship
understanding (“first fruits” and offerings “without blemish,”®) compelled them to
dedicate and convert” those thirty-four acres — family-owned for over sixty years —to
full-time Christian ministry as a Bible camp, serving youth, including youth with

medical disabilities, during the surnmer season and older teens and adults during the

R#” throughout this Brief rofers to the Index issued by the Circuit Court Clerk, “DXCD” refers
to the federal district court docket number for 10-cv-118 (W.D), Wis, 2010) in the original,
predecessor federal procesding, as explained at p, 17, infre, Unless otherwise indicated,
“Appndx.” and “App. _ " refer respectively to lettered appendices and appendix page numbers
contained in the Plaintiffs’ 2017 Petition for Writ of Certiorari to the United States Supreme
Court in Docket #16-1444, included in the record below. “SA” references the Separate
Appendix accompanying this Brief,

4 Approximately twenty-nine acres owned by the charitable corporation and approximately five
acres owned by the charitable trust. The camp also has permission to passively use
approximalely tweniy-four acres of immediately adjacent land held jointly under the two trust
declarations., R#77|App.86. :

SR#77|App.83-85.

*Deposition of Arthur Jaros, DCD##83,84 at transcript p.245,

42 U.8.C. §2000cc-5(T)(B), re; “conversion” of land uge,
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remainder of the year! Arthur and Randall desire fo personally teach Christian -

education courses at camp.® The federal courts found *undisputed”:

Eagle Cove believes that their religion mandates that the Bible camp must be on the
subject property. Hagle Cove also believes that they must operate the Bible camp
on a year-round basts, (R.#87/App.143).

- B) County & Town Tzand Use Regulatory Scheme

The entire parcel i3 subject to the laws and regulations of both the Town and
Connty and is located in zoning districts “2” and “4,” per the zoning map for
Woodboro,® - Per STaTs. §§60.10(2)(c) and 60.22(3), the Town’s electorate on
April 12, 2005 conferred “Village Powers” upbn its Town Board,! vesting it with
land use planning power. STATS, §§ 60.22(3), 61.35, 62.23. On April 14, 2009, the
Town Board adopted a Comprehensive Plan,'” a/k/a “Master Plan,”™ incotporating
the Town’s 1997 Land Use Plan'* adopted during 1998" to serve as a future
development planning guide.'®  STATS. §59.69(1) requires the County’s zoning

ordinance to “incorporate” the Town’s plan. As consistently construed and applied

SRAT7|App.87-89.

? Amended Complaint, 128 at R#10{SA4; same as federal Amended Complaint at R#24[SAl,
19).

OR#77 at App 89; R#?ﬂApp, R#87|App.143; R#92]App.275.

U DeDHE1-T.

12A mended Complaint, §66 at R#10; federal Amended Complaint, 1;53 at R.24,

13grAT. §§ 66.1001(1)(a)2, 66.1001(2)(h).

“UDCD#63-20.

SR#87|App.141 (734 E.3d at 676); DCDH 6320, p, 11,

16WIS. STAT. §§ 60.62(4), 62.23(2); DCD¥#63-19, Chapter 7(D), ECF pp. 60 £f; DCD#103-40,
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by the Defendants, the Town’s Land Use Map doesn’t allow any year-round religious

camps anywhere within Woodboro,!”

During the first half of 2000, the County adopted, per STATS. §59.69(5)(d), a
comprehensive revision to its existing zoning ordinance, namely the OCZSPO, that
created thirteen discrete zoning districts'® and included a zoning map for each of the
County’s twenty Towns (including Woodbo'ro).‘g Woodboro’s zoning map®
reflected its 1997 Land Use Plan™ and continues to reflect it as incorporated into its
2009 Comprehensive Plan. Thel 997 Plan didn’t provide any location for Plaintiffs’
religious land use® Per statute, the OCZSPO took effect upon County Board
enactment in shoreland areas throughout the unincorporated portions of County
including part of Plaintiffs’ property.”® The OCZSPO took effect for non-shoreland
areas including the balance of Plaintiffs’ property only upon approval by Woodboro’s

Board (May 8, 2001 Resolution®).
Within each zoning district, three categories of uses are provided:”

(1) Permitted-as-of-right;

YR 17\App.100; R.86|App.111).

1R 77iApp.89; R.90|App.247 (§ 5.20),

DCD#103-3 1o 103-22,

PDCDH103-21,

UDCDH#§3-20.

*DCD#63-19, Chapter 7(D), ECF pp. 60 ££,; DCD#103-40,
R 90|App.247(§ 9.12(B))

MTd.; R.77/App.89; R.87|App.142; DCDE61 -6,
BR.77|App.90; R.90[App.250,
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(2) Adminisirative Review; and

(3) Conditional.

The OCZSPO doesn’t denominate any use for “religious camps” whatsoever.
Instead, the Defendants determined tﬁat Plaintiffs’ proposed year-round Bible camp
use would be treated under “recreational camps™® that aren’t permitted-as-of-right
uses in any zoning district but are listed by §§9.25 and 9.28 of the OCZSPO only as
administrative review uses and then only for zoning Districts 3, “Recreational,” and
10, “General Use™ Therefore, there wasn’t anywhere within the County where

Plaintiffs could construct their camp as-of-right.

The camnp’s easterly lakefront portion was zoned District 2, “Single Family
Residential;” the westerly portion abutting U.S. 8 was zoned District 4, “Residential
and Farming.”® “Churches” and “schools” are listed conditional uses for various

districts, including Districts 2 and 4%

R 2|App.58,

2R 77)App.100; R.90|App.259; R.90|App.261).

2R.77|App.100; R.87|App.143.

2R, 77|App.97; R.90|App.254; R.90|App.257, Other listed uses fn the County’s zoning districts 2
and/or 4 include community buildings, community Hving arrangements of unlimited capacity,
government uses of any type, public parks and playgrounds, hospitals, airpotts, and businesses.
(R.77|App.97; R.90|App.252; R90jApp.256). The County acknowledged and substantial
evidence was presented thai these permitted uses could have equal or greater impacts to the
relevant land use interests af issue, [Ag admitted by the Defendant County’s Seventh Cirouit
Brief in #13-1274 at p. 52 and at p, 33, footnote 9, See also, Plainiiffs’ expert report at
DCD#132, p. 249, County staff report at DCD#63-51, p, 12; DCD#77-5 at 22, 23; OCZSPO §§
9.22 and 9.24 at Appndx.R[R.90|App.252-258; and Business-zoned districts at Squash Lake
{Appndx. T{R.82|App.275}, such evidence presented to the Seventh Circuit by Appellants’ Brief
at pp. 50-31 and 54-58 and by Reply Brief, pp. 4248 in #13-1274.]
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None of the Town was zoned District 5 or 10 under the zoning map®® included
as part of the OCZSPO that was formally adopted by the Town’s Board® and which
map was required to and did** incorporate the Town’s own land use plan. STATS.

§59.69(1). Consequently, Plaintiffs’ year-round Bible camp use is totally excluded
from Woodboro,

C)  Rezone Effort (2005 - August 2006}

County staff initially advised Plaintiffs during 2005 that rezoning of the
camp’s land to District 5 or 10 was required.® After proceedings before the Town
and County,™ the County on Tune 14, 2006 expressly informed the Plaintiffs that the
rezoning petition filed in December, 2005% wag unnecessary and that the camp could
accomplish “most or all of its stated objectives” without any rezoning by using the
County’s CUP procedure.’ Asnoted, Plaintiffs’ “stated objectives” were to construct
a single principal structure, year-round Bible camp on long-o%rned family lands in

Woodboro, The Committee assured the Plaintiffs that:

thers would be no delay, uncertainty ot added expense born [sic] by the parties
gecking this rezong ...

30R.77|App.100.

IR 77|App.89 (DCDHEL-6),
R, 77|App.94.
BR.77|App.100.

MR 87| App.143.
3R.87|App.143; DCD#63-29,
35R.851App.24,
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given that “religious exercise” is atfowed on the property with a conditional use permit in
the districts that the property is currently zoned .. .

Consequently, the County Board denied rezoning in August, 2006,
D)  Conditional Use Permit Phase (Fall 2006 - August 2009)

The Plaintiffs then proceeded through the discretionary CUP process per the
County’s-explanationfor-denying rezoning, “That process required the submission of -
a site-specific design.®® During Fall 2006, the camp selected an architectural and
engineering team to do s0* The County began processing the application filed in

December 2006.

Contrary to the federal courts’ inferences that the “sheer stze™® of the camp’s
development was unusually “expansive”,* the camp was, in fact, of only averagesize

for year-round Oneida County camps,*?

As a condition of its further processing the CUP application, County staff
required Plaintiffs to ptocure site-specific permits from various depariments of the

state government including grading, well-water, sanitary system and ingress/egress,“s

TR T7)App.101; R.87)App.144.
33R 77|App.91; R.90|App.263; DCD#63-37.

¥ The design is set forth at R 77]App 88; R.77|App. 105 and as submitted at DCD## 63-38, 63-44
and 6345, Instead of multiple, scattered stand-slone cabins typical of camps (see, OCZSPO, §
9.25(C)(3) at R.90]App.259 and fin, 9[R.77|App.96, respectively), BCC&C (s design instead
E:rovzded for a single, larger multi-function lodge structure. R.77|App.88.

°R.86|App.123.
*R.87|App.152.
CDCDH#63-53, at BCF p,19 of 27, “clearly of average size for a Bible camp”; DCD#103-1;
DCD#103, point 3; DCD#102, point 12.
43R.77]App.105.
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The camp incurred costs approaching $200,000 for professional services and
successful procurement of those permits from the State government between
Autumn 2006 and late 2008, The design complied with the objective minimum-
acreage and  dimension requirements applicable to Recreation Camps,* a revised
design_submitted in May 2009 voluntarily reduced the height to the 35 height limit
applicable onlyto single family residences,"” and the County’s staff informed the P&7,
Committee favorably of the camp’s resolution. of all of the staff’s “technical

i3 But at its July meeting, the Committee denied BCC&CC’s

concerns,
application, concluding FECC&CC’s use wouldn’t be “compatible with ... local plans
for the area.™ The Committee also found that BCC&CC s use would impair or
diminish neighboring propetties, despite acknowledging there was “nothing to base™
that finding upon,®® Significantly, the Committee (and later the Board of Adjustment
("BOA”)) ighored the findings of the Wisconsin DNR that BCC&CC’s Bible camp
_ Was designed in amanner fully consistent with the statutory requirement of preserving

“scenic natural beauty” — In contrast to other uses on Squash Lake, including an

apartment complex (whose largest building is openly perched overlookiﬁg the lake),

“Appndx D at R.76|App.35; DCD##77-23, 77-24, T7-25.
“R.77/App.105; DCD#144-5, pp. 13, 14, Schedule A, Columns O, Q-7.
5R.90|App.271.

“DCD#63-46; DCDAL10-4, p, 24, see, fa, 13[R.77)App. 106,
®DCDH#1104, p.24,

POCZSPO§ 9.42(B)(3) at R.77|App.92; R.90|App.267.

50R.75]App.54; see, RT5|App. 60 at «2.”
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various lake parcels zoned Business, and homes with manicured lawns extending to

the lake shore !

Remarkably, after ECC&CC spent multiple years and $200,000 following the
Cornruittee’s direction to pursue a cond{tionai use permit because rezoning wasn’t
necessary, the Committee reversed its position in Fuly, 2009, concluding™ that
rezoning was necessary after all™ and that ECC&CC’s Bible camp wasn’t compatible
with the Town’s Land Use Plan> The District Court found this treatment didn’t

constitute an RLUIPA “substantial burden,”
Plaintiffs unsuccessfully appealed to the BOA”®

E)}  Disirict Court Proceediné (March 2010 - February 2013)

Plaintiffs commenced their civil action on March 10, 201.0 in federal District
Court (W.D.Wis.).™ CountIlItaised RLUIPA’s" “Substantial Burdens” ground (42
U.S.C. §2000cc(a))™ and Count XI raised Wisconsin’s state law certiorari review
ground,” Count VIII, “Wisconsin Constitution,” included various allegations, some

specific to the “No Preference” Clanse, (See, SA12).

51 A ppndx, S|R.91|App.273; Appndx, TR.82(App.275; R.75]App.43.
32Appndx FR.75|App.S6£E.

ST ranscript at DCD#110-4, pp. 71-72; see, R.75|App.62, point “7.”
7 'tansoript at DCD#110-4, pp. 63; see, R.75|App.61 at “3,”

5 Appndx.G| R.75|App.68.

*DCD#, :

SkReligious Land Use and Institutionalized Persons Act of 2000.”
¥ Rederal question jurisdiction existed per 28 U.8.C. § 1331.
R.86|App.109.
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The Town and County cach filed motions for summary judgment on all
counts.” On February 2, 2013, the District Court granted them summary judgment

on all counts except for Count XI, “Wi1s. STATS. §59.694(10) Certiorari Review” 5!

With respect to Count VIIL “Wisconsin Constitution,” the Court at p. 40 of its
Opinion® cited to, but didn’t quote from, Coulee Catholic Schoolsv. LIRC (Wis. 8.Ct.
2009) that actually reads;

The protections ...in the Wisconsin Constitution [pertaining o religious liberty] are
far more specific, And with regard to the rights of conseience, this clause cotitains
extremely strong language, providing expansive protections for religious liberty,
*¥¥ [W]e are required to give effect to the more explicit guarantees set forth in our
state constitution,

But, at page 48 of the Opinion, the Court summarily rejected Plaintiff’s request for
relief under the Wisconsig Constifution, concluding that the protections offered
Wisconsin citizens under Article I, § 18, are not in any way “greater than its federal
counterpart, much less RLUIPA’s additional protections.”é3

The Opinion didn’t address the Wisconsin Constitution’s no preference clause
raised by the Plaintiffs,5

Count I of Plaintiffs’ federal amended complaint charged the Defendants with

violation of RLUIPA’s “total exclusion” provision® by totally excluding yeat-round

PR 771App.82; R.86|App.110,

SIDCD #155; Appnds H| R.77|App.8 L:SA2.
“DCD#155.

BgA14,

#3412,

5°42 U.8.C. §2000ca(b)(3)(A).
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religious camps from Woodboro, Plaintiffs pointed out RLUIPA’s rule of
construction in favor of “broad protection of religious exercise.” 42 U,8.C, §2000cc-
3(g). The District Court’s Opinion at p. 28, however, refused to follow case
development (First Korean Church of New York, Inc, v. Cheltenham Twp. Zoning
Hearing Bd.} that construed RLUIPA’s ban on total exclusion favorably to Plaintiffs.

Count III of Plaintiffs’ federal amended complaint (R.#24) charged the
Defendants with violation of RLUIPA’s “Substantial Burden” provision (42 U.S.C.
§2000cc{a)(1).

The District Court’s Opinion at p. 37 rejected that count, too, holding that “a
substantial bﬁrden is one that renders religiou:j exercise ‘effectively impracticable,’”

Plaintiffs immediately appealed.®

F)  First Appeal: U.S, Court of Appeals (February 2013 - December 2013)

The Seventh Circuit affirmed on October 30, 2013.% In so granting and
affirming summary judgment for the Defendants, the fedetal courts concluded that the
foregoing facts, as a matter of law, couldn’t be found by a jury to constitute a
sﬁbstantial burden on the Plaintiffs’ religious exercise.** Specifically with respect to
the RLUIPA Substantial Burden Count IUl, the Court of Appeals like the District

Coutt held:

SDCD#L57,
7 Appndx.J[R.87|App. 140£]SA3{734 F.3d 673.
R.87|App.148; R.87|App.157; R.77)App.83.
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A substantial burden under RLUIPA “is one that necessarily bears direct, primary

and fundamental responsibility for rendering religious exercise ... effectively
impractical,

The Court of Appeals’ Opinion stated that although it was undisputed that:

Bagle Cove believes that their religion mardates that the Bible catop must be on the

subject property . . . and that they must operate the Bible camp on 4 year-round
basis... R.87]App.143,

[it is'not the land use reguilations that create a substantial burden, but rather Eagle

Cove’s insistence” thai the camp “be placed on the subject property.
R.87|App.147,

The Court of Appeals also held that no substantial burden upon Plaintiffs’
religious exercise arose because the Plaintiffs “had the opportunity to seek out other
properties on which to build their camp” elsewhere in the County other than
Woodboro “but chose not to do s0™ despite the Court’s own finding that Plaintiffs’
forgoing their property’s conversion to religious use in favor of such a search for
other properties would have violated their religious beliefs. The federal courts didn’t
consider the uncentroverted evidence that such a search would’ve in fact likely been
futile, "

Under federal Count IIT, RLUIPA “Substantial Burden,” the appeals court also
held that even if the Plaintiffs’ religious exercise had been substantially burdened by
a government, “the County had a compelling interest” “in preserving the rural and

rustic character of the Town as well as the single-family development around Squash

“R.87|App.152; R.87]App.155.

" As set forth in detail at pp. 19-26 of Seventh Circuit Reply Brief (7* Cir. doc, #33) in #13-
1274,
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Lake™ despite the Wisconsin DNR’s finding that BCC&CC’s use wouldn’t
negatively impact aesthetics.”™
As to Count VIII, the Seventh Circuit stated:

Eagle Cove believes that the protection offered under Asticle 1, § 18 of the
Wisconsin Censtitution is greater than that offered under federal law, *++
Bven accepting that Eagle Cove has a sincere belief and that it is burdened by
the OCZSEPO, the County has demonstrated that it has 2 compelling state
interest in preserving the rural nature around Squash Lake achieved by the
least restrictive means possible (a neutral zoning ordinance), *** The zoning
ordinance at issue here is generally applicable ... and thus would qualify as
“normally acceptable” under Article I, § 18 of the Wisconsin Constitution.

As with Count I (p. 16, suprd), the panel cited to no authority that aesthetic values
ever facially rise to the level of a “compelling governmental interest” and also ignored

the DNR’s no-aesthetic impact finding.

Like the District Cou;t, the appellate panel also ignored the “No Preference”
clause of the Wisconsin Constitution,
The Plaintiffs’ petition for rehearing was denied on December 10, 2013.7

G)  Wisconsin State Court (November 2013 - present) and First U.S, Supreme
Court (March 2014 - May 2014) Proceedings

While Plaintiffs’ Petition for Rehearing was pending, they commenced their
one-count state court action™ for state law certiorari review against the BOA on what

had been federal Amended Complaint Count XI.

IR 87|App.154.

™A ppndx.DIR.75|App.42-43.
™ s ppudx K|R.87|App. 159,
R,
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On March 13, 2014, Plaintiffs filed their U.S, Supreme Coutt Petition for Writ
of Certiorari (#13-1099) that was denied on May 5 (134 S.Ct. 2160).

On August 29, 2014, Plaintiffs filed an Amended Complaint™ in the state
Circuit Court action that added fifieen additional counts, each seeking declaratory
rn:;lief‘,"S grounded in divers proyisions of Wisconsin law, various of which grounds
hadn’t been presented by the Plaintiffs’ federal Amended Complaint. The Town and
County were added as defendants.

- The nature of cach count is summarized in the table”” appearing at SA4, p. 6.

The amended Circuit Court Complaint contains express allegatiéns referencing
the Wiscongsin Constituﬁon’s “No Preference” Clavse. SA12.

On October 2, 2014, the Town moved to dismiss the entire state court action,
falsely alleging that the federal District Court “reached the tﬁeﬂts of the state law
claims and dismissed them on their merits,”” In contrast, the County Defenda;nts only
moved for partial judgment on the pleadings,”

On January 23, 2015 after complete briefing® and December 12, 2014 oral
argument, the Circuit Court denied Woodboro’s motion but struck the additional,

newly-added state law declaratory counts (Counts 11 - XVI) on the basis of Claim

PR,I0[SA4.

R0 atp.1.

""Count 1V is misdescribed as being under the “No Preference” Clause,

"R.16.

R21.

¥ncluding Plaintiffs’ submissien of “Corrected Combined Response” filed by leave granted
December 12, 2014 (RI#45;46) to the twin Motions to Dismiss,
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Preclusion thereby limiting the Plaintiffs’ state court action to its original state law
certiorari review as first raised by federal court Count XI.%!

On February 13, 2015, Plaintiffy moved for recons‘ideration,"2 arguing® that
the court had misapplied claim preclusion, After briefing,® the Court denied
FPlaintiffs’ Motion for Reconsideration in an oral ruling on April 22, 2015,%

Unbeknownst to the litigants and court, the previous day, the federal Court of
Appeals decided Schlemm v. Wall¥ Schlemm alleged infringement of his religious
liberty protected by RLUIPA’s “substantial burden” provision, The Seventh Circyit
concluded that it had applied an incorrect standard in affirming the grant of summaty
judgment in its previous 2013 Eagle Cove affirmance. (See, SA16). Shepard’s case
citator reported the 2013 ECC&CC Opinionto have been “Overruled in part as stated
in Schlemm v. WalP®

In its February 2013 grant to the Defendants of summary judgment on ten
counts, the District Court wrote;

The court has no reason to doubt plaintiffy!, and particularly the Jaros brothers’,
sincere belief that they have been called to build a Bible camp on the land in issue
-and is aware of the years, talents and money spent, as well as dedication shown,
in pursuit of that belief, Patently obvious is this court's inability to discern whether
plaintiffs' utter lack of success to date is God's way of telling them -- through
admittedly-imperfect, secular institutions --to look elsewhere for 2 more acceptable

$p 48|SAS,

52R.49,

¥R.50,

4R.55; R.56, R.57.

5R.115.

5 Appndx NJR.88|App. 179E)
57R.59|pp.8-9.
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location. Ultimately, only God knows if they should continuve to knock at this
particular door or lock for an open window somewhere else. What appears
substantially more certain .. is that plaintiffs have e right to relief under
RLUIPA, the United States Constitution or the Wisconsin Constitution,
R.77/App.83. .

After discovering Schlemm v. Wall Plaintiffs on May 13, 2015 dispatched fo
the Circuit Court their Renewed Motion for Reconsideration®™ and supporting
memorandum® that referenced the Schlemm development and apprised the state court
of their federal court filing of a motion for relief”® from the summary judgment on
Count 1], “RLUIPA Substantial Burden.” The Renewed Motion for Reconsideration

was held in abeyance,

H)  District Court Motions for Relief re: Summary Judgment on Federal Count 111,
RLUIPA Substantial Burden (Spring, 2015 - Summer 201 6)

That same May 13, Plaintiffs filed both their Motion for Relief under
ER.Civ.P. 54(b) and 60(b)}6)*'~~from the grant to the Defendants of summary
judgment on Count I and seeking vacatur thereof— and supporting memorandum®™
Briefing ensued.” On June 13, 2015, Plaintiffs filed their Supplemental Motion for

Relief under FR.Civ.P. 60(b)(5).>* After briefing,®® the District Court on August11,

#BR.58.
¥R 59,

*UMotion at Appnds. W-1 JR.34|App.318; memorandum at Appndx. W-2[R.94|App,321.

1A ppndx.X-1[R,94]App.329.

“Appndx. X-2[R.94|App.332.

®DCD#173 cotrected by DCID#179; DCD#174; Appndx X-3[R.94|App.339£F, & R.95.

™ Appnds, Y-1|R.95|App. 365¢F,

* Appndx. Y-2R.95|App.368£F.; DCD#180; DCD#1381; Appndx. Y-3[R.95|App.3774F. & R.76.
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2016 denied Plaintiffs’ F.R.Civ.P. 54(b), 60(b)(6) and 60(b)(5) motions.® Notice of

Appeal was filed August 17, 2016,

6 Appndx.B[R.85[App.31HSA7,
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I) Second Appeal: U.8, Court of Appeals.
On January 25, 2017, that Court summarily affirmed the denial of the

Plaintiffs’ three motions.”” A Petition for Reheating en banc™ was denied on
February 27, 2017.%
) Second Appeal: U.S, Supreme Court,

Plaintitfs May 30, 2017 Petition for Writ of Certiorari® was denied on
October 2, 2017.1!

K)  Reactivation of Circuit Court Proceeding,

OnNovember 22, 2017, the Circuit Court permitted submission of Plaintiff’s
Amended and Updated Memorandum'® in support of their stillwpending Renewed
Motion for Reconsideration. That Memorandum explained that, notwithstanding the
federal courts’ refusal to vacate the Count TII summary judgment, Plaintiffs should
be granted relief under Wisconsin law Jrom the prospeciive preclusive effect of that
- Judgment found to exist by the January 23, 2015 ruling below. Additional briefing

ensued.'® By oral ruling'® of February 21, 2018, the Circuit Court denied the

%7 Appndx. A[R.85|App. 111/SAS.

" Appndx.Z| R,76|App.400£f,

99J.f&ppmcix.P|R,88|App. 191,

1R 80&79.

191138 §.Ct. 129,

2R 484 including Exhibit A being the 2017 U.S. Supreme Court Petition for Writ of Certiorari
(R.80&R.79 and its Appendix referenced at footnote 3, supra) and Exhibit B (R.81) being a

Shepard’s Citation Report through April, 2015 for this case in the federal coutt system.
1R 98-100,

1R, 124{3A0.
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Renewed Motion for Reconsideration; a Judgment'” was filed April 4, 2018 in favor
of the Town and County, dismissing them from the case and leaving only the BOA
as a party-defendant,

Notice of Appeal was filed May 15, 2018.1

ARGUMENT

I) THE TRIAL COURT ERRED IN DISMISSING ALL NON-

CERTIORARI COUNTS AGAINST ONEIDA COUNTY AND

WOODEORO ON GROUNDS OF CLAYM PRECLUSION.

INTRODUCTION RE: CLATM PRECLUSION

“The rules of res judicata state when a judgment in one action is to be carried
over to a second action and given a coﬁolusive effect there, whether by wa;lr of bar,
merger, or issue preclusion.” (Comment a. to §13 of Restatement (Second) of
Judgments (hereinafter “Restatement”)). “Bar”is the subject of §17(2) of that
Restatement and is in issue in this case, “Merger” is the subject of §17(1) and “Issue

Preclusion” is the subject of §17(3). §17(2) provides;

A valid and final personal judgment is conclusive between the parties, except on appeal or
other direct review, to the following extent:
Wk
(2) If the judgment is in favor of the defendant, ghe claim is extinguished and the judgment

bars a subsequent action on that claim (see §19).
#E¥ (emph, added)

With respect to Sub-§2, Comment b., “Bar,” amplifies that:

1%R,107|SA10,
196R.110.
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The general rule as to bar i dealt with in greater detfail in §19 and the exceptions to
the general rule in §20.

§19, in turn, provides:

A valid and final personal judgment rendered in favor of the defondant bars another
action by the plaintiff on the szme claim,

Thus, the Restatement makes clear that where “bar” applies, it is the “claim”
that is barred. Thus, it’s fmportant to recall the Restatemont’s definition of “claim’
appearing at SA15 but summarized here:

§ 24 Dimensions of "Claim" for Purposes of Merger or Bar ...

(1) When a valid and final judgment rendered in an action extingulshes the
plaintiff's claim pursuant to the rules of merger or bar (sec §§ 18, 19), the claim
extinguished includes all rights of the plaintiffio remedies aeainst the defendant

with respect to all or any part of the transaction ... out of which the action
arose, '

a. ***_In defining claim to embrace all the remedial rights of the plaintiff
against the defendant growing out of the releyant trapsaction (or series of

connpected transactions), this Section responds to modern procedural ideas ...

The presenttrend is to see claim in factual terms and to make it coterm inous with
the transaction regardless of the number of substantive theories, or variant forms
of relief flowing from those theories ...} :

Wisconsin agrees, [Juneau Sguare Corp. v. First Wis. Nat'l Bank, Depratt,; Parks
v. City of Madison, Kruckenberg v.' Harvey (Wis. 8.Ct. 2005), at SA17].

The Cirenit Court erred by disregarding the transactional definition of claim
when it wrote at pp. 6-7 of its January 23, 2015 Decision:

[TIhe upshot of Hanlon is that, for purposes of claim preclusion analysis, the prior
federal action was akin to two separate actions—two different claims for purposes
of claim preclusion analysis: one raising multiple oivil issues, and the other a state
law certiorari claim.
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Hanlon, however, didn’t state that a certiorari action constituted a different “claim” for
preclusion purposes and its fact pattern bears no resemblance to the one presented
here; it is therefore inapposite. See the analysis of Hanlon at Point 1V, p. 47, infra.

It is, however, plain that the Circuit Court misunderstood Hanlon because
§24(1), quoted above, makes absolutely clear that when Claim Preclusion is operative,
“the claim extinguished includes all rights of the plaintiff to remedies against the
defendant with respect to all or any part of the transaction ... out of which the action
arose.”

A)  The Cirenit Court Erred, as a Matter of law, in Coneluding that the
Doctrine of Claim Preclusion Had Awy Prima Facie Applicability
on the Undisputed Procedural Facts of the Case.

1) The Federal Courts Did Not Dispose of the Entirety of
Plaintiffs’ Case as Submitted in the Federal Court Forum on
the Merits (or otherwise with Prejudice) and thus Claim
Preclusion Does Not Apply.

§20 of the Restatement provides in relevant part:

(1} A personal judgment for the defendant, although valid and final, does not bar
another action by the plaintiff on the satne olaim;

LE L]

(b) When ...the court direots that the plaintiff be nonsuited {or that the action be _

otherwise dismissed) without prejudice;
The District Court directed that Count XI of the federal amended complaint be dis-
missed without prejudice to refiling in Wisconsin’s courts which was effectuated
while the case was still pending in the federal forum,

Comment e, to §20, applicable here, states:
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A dismissal may be based on two or more determinations, at least one of which,
standing alone, would not render the judgment a bar to another action on the same
claim. Insuch a case, if the judgment is one rendered by a court of first instance,
it should not operate as a bar. **#* Even if another of the determinations, standing
alone, would render the judgment a bar, that determination may not have been as
carefully or rigorously considered as it would have if it had been necessary to the
tesult, and in that sense it has some of the characteristics of dicta.

The refiling of non-suited federal Count XI petmits Plaintiffs to show e;'rors of law'"”
were committed in the denying of the CUP, It’s also clear that the federal courts never
considered Plaintiffs’ “No Preference” clause argument (precisely as comment e.
describes) and gave oqu perfunctory, erroneous treatment to their’ “burdeﬁ-on—
religious-exercise” argument by wrongly equating the scope of Wisconsin
constitutional protection with federal law, The Circuit Court erred in: (1) disregarding
this argument of the Plaintiffs presented below;'™ and (ii) instead imposing Claim
Preclusion adverse to the protection of religious liberties. |
2)  Claim Preclusion Can Apply Only When a “Case” Has Been
Fully Concluded; Plaintiffs’ Case, begun in the federal
forum and partly refiled in the Wisconsin state court forum,

Constitutes but a “Single Case” and thus “Plaintiffs’ “Case”
Has Never Been Concluded.

Claim Preclusion operates to bar a “second case” after a first case has been -

concluded against a Plaintiff with prejudice with respect to the same transactional
“claim.” But, this raises the question of whether the proceeding in the Circuit Court

below really is a “second case” (as held below).

1%whether the board acted according to law” as a certiorari review standard (State ex rel,

Rutherberg v, Annuity & Pension Bd),
198 33,45, pp. 20-21; R 46,
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All counts of Plaintiffs® Amended Complaint grew out of the same
transactional claim: the constellation of actionable facts involving governmental
demials of applications to exercise Plaintiffs’ religious liberties on long-owned private
lands, Montano v. City of Chicago (7" Cir. 2004), considered the situation where the
 first of three District Court orders (the “September 25 Order”) declined to exercise
federal supptemental jurisdiction over state law theoties or grounds and a third federal
order had dismissed the federal law theories or grounds without prejudice (rendering
a moot a second order that had stayed their consideration). That court wrote of the
companion (“parallel”} federal and state court proceedings:

Furthermors, it is clear thatonly one constitutional "case" Is present here,
even though the Montano parties have a number of theories supporiing their
claim. (375 F.3d at 600, emph. added)

Thus, Montano regards the parallel preceedings in the federal and state court forums
as being but a single “case.” This view is consistent with text of FR.Civ.P 1, 2 and
3 that describes the judicial events taking place in the District Court as a “civil action”
or “proceeding” but not as a “case.”

One unpublished Califorrﬁa decision likewise held that where federal and state

theories of relief are presented to the federal courts and the federal coutts determine

all of the federal but only some of the state theories on their merits, while dismissing

the remaining state theories without prejudice to their being litigated in the state court
system, then the federal and state proceedings are part of the "same case" and the

concepts of "claim prechusion” and "issue preclusion” are entirely inapplicable in the
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follow-on state court proceeding as to what was decided during the preceding federal
proceeding and, instead, more fluld "law-of-the-case” principles apply. (Peacockv,

County of Orange, SAL1).
The Cirenit Court erred in refusing to apply the “same case” concept.

B) Even if Claim Preclusion Had Prima Facie Applicability,
Recognized Exceptions to its Operation and/or Applicability Were
Present,

1) The Circuit Court Erred as a Matter of Law in Disregarding an
Express Provision of the Restatement That Bars Application of
Claim Preclusion Where the Right of the Plaintiff to Proceed in a

Second Forum is Expressly Recoguized and Preserved in the First
Forum. '

Restatement §26(1)(b) states “the general rule of §24 does not apply to
extinguish the claim” where:

(b} The court in the first action has exprossly reserved the plaintiff’s right to
maintain the second action;

This is precisely what the District Coutt did in dismissing federal Count XI without
prefudice to refiling in the Wisconsin state court system. Thus, the bar of §24 “does
not apply to extinguish the claim.” The second action is limited only insofar as issue

preclusion is operative (see, §§17(3), 27, 28 of the Restatement),

2) The Circuit Court Erred as a Matter of Law in Making a Ruling
that It Was “Not Clear” That the Federal District Court Would
Have Declined to Exercise Supplemental Jurisdictional Over
Counts Contained in the state court Amended Complaint Unique

to Wisconsin Law Had They Been Pleaded in the Federal Court
Forum.
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Parks v. City of Madison, 171 Wis. 2d 730 at 736 (Ct. Ap. 1992) applied the
rule laid down on comment e, of Restatement §25 that where the first coutt “wenld
clearly have declined to exercise it as a matter of discretion, then a second action
in a competent court presenting the omitted theory or ground should be held not
precluded ”

The summary judgment opinion'® of the federal district court clearly explained
the basis of its decision not to exercise supplemental jurisdiction over Count XI. The
Circuit Court below disregarded that clear explanation and instead ruled that it wasn’t
clear that the District Court would not have exercised jurisdiction over various counts
added by the Amended Complaint that are undisputedly grounded on Wisconsin law
that is unique and divergent from federal law. For example, Count V, a facial
challenge to the OCZSPC on substantive due process protections afforded by the
Wisconsin Constitﬁtion and not pleaded as a count in the federal forulﬁ, was grounded
specifically in Wisconsin case law holding that total exclusion from a local

jurisdiction of a given mode of religious exercise violates the Wisconsin Constitution:

The ordinance adopted in July, 1954, appear to exclude churches from the entire
village. We do not hesitate {o say that the ordinance it that from was invalid,
(State ex rel. Lake Drive Baptist Church v. Bayside Bd. of Trustees, 12 Wis.2d 585
at 601 (1961)). :

The federal District Court' and appeals court'!! ruled that such town-wide

exclusion impésed by the OCZSPQ and its zoning map for Woodboro doesn’t violate

109R elevant excerpt at SA 14,
mp. 1, supra.
111934 F.3d 637 at 679-680,
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I

federal law. Thus, this ground of relief is clearly unique to Wisconsin law and the
District Court would, under its own clearly articulated standard, clearly have declined
to exercise supplemental jurisdiction had it been raised in a federal pleading.

Other counts added by the Amended Complaint but likewise stricken that are
unique to Wisconsin law and not presented in the federal forum include Counts 11,

IX, X, XI, XHI and XTIV,

3) The Cirenit Court Erred as a Matter of Law in Refusing to
Consider and/or Rule Upon Plaintiffs’ Argument under the
Restatement that the Defendants’ Zoning Scheme Constitutes an
Impermissible Continuiug Restraint on the Plaintiffs’ Personal
Liberty Interest in the Exercise of their Religious Beliefs.

Restatement §26(1)(f) states “the general rule of §24 does not apply to

extinguish the ¢laim” where;

(D It is clearly and convincingly shown that the policies
favoring preclusion of a second action are overcome for an
extraordinary reasom, such as the apparent invalidity of a
continuing restraint or condition have a vital relation to
personal liberty.., .

Here, the policy reason for favoring preclusion of a second “action”-arguendo, the
proceeding in the Wisconsin courts—was entirely non-existent because the federal
District Court expressly permitted and contemplated tﬁat such a proceeding would be
filed and prosecuted in any event by the Plaintiffs as a continuation of federal Count

X1, On the other hand, it is likewise plain that the OCZSPO, on its face and as
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applied, continues to prohibit the Plaintiffs from constructing a new year round Bible
camp on cherished long-held family lands and anywhete else in Woodboro. Such
restraint is invalid under Wisconsin law. (p. 29, supra) Although acknowledging this
argument’s existence!™?, the Circuit Court fatled fo analyze or consider it.!?®
4) The Circuit Court Erred as a Matter of Law in Rejecting
Plaintifis’ Argument that the Decision Making by the Federal
District and Appeals Courts Yielded an Incoherent Disposition that -
Eliminates Claim Preclusion.
Restatement§26(1)(f) states “the general rule of §24 does not apply to

extinguish the claim” where:

(D It is clearly and comvincingly shown that the policies
favoring precinsion of a secend actlon are vvercome for an
extraordinary reason, such as .. the failere of the prior
litigation to yleld a coherent disposition of the controyersy.!'

The District Court explained it was declining to exercise federal supplemental
Jurisdiction over Count XI because “the factual and legal issues” posed by that state
law cettiorari count “are sufjiciently dl{ﬁ’erenr from the others considered in this
case,”  Yet, Judge Coanley granted summary judgment on the Wisconsin
Constitution’s entirely unique (and cbviously “sufficlently different’) “No
Preference” clause without ever addressing it, thereby creating a patently incoherent

disposition.

124} pp. 12 and 15 of R.115.
1B AL p, 27 of R.33;R.45;R.46 and again at pp, 19-20 of R.50,
M Approvingly referenced by Krickenberg v. Harvey, 279 Wis.2d 520 at 537 (2005),
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Plaintiffs pointed out during reconsideration'"® the failure of the Decision to

address this argument but its April 22, 2015 ruling on reconsideration also

overlooked that argument.!*

5) The Cireuit Court Erred as Matter of Law in Refusing to Find
the Decision Making by the Federal District and Appeals Court
Was Inconsistent with Wisconsin’s Constitutional Scheme of
Providing Special Protections for Religious Liberties.
Restatement §26(1)(d) states “the general rule of §$24 does not apply to
extinguish the claim™ where;

(d) The judgment in the first action was plainly inconsistent
with the fair and equitable implementation of a ..
constitutional scheme, ...,

Plaintiffs asserted that Claim Preclusion had no application because of the
applicability of this §26(1)(d) exception either or both of two ways:
(i) The federal courts refused to consider or apply the “No
Preference” Clause of the Wisconsin Constitution in the face
of express favoritism both on the face of the OCZSPO and as

it was applied for year-round churches over year-round
Bible camps.

Whete a court overlooks a theory (a/k/a ground) for relief presented, claim
preclusion doesn’t apply, particularly where the theory is rooted in a statutory, or, as
here, constitutional scheme. [Edwards v. Fireman’s Fund Ins. Co.; Inre LG, Servs.,

Ltd; Milwaukee Metro. Sewerage Dist. v. Wis. DNR: Geisenfeld v. Vill. of

Shorewood].

SR 50, pp.20-21.
HR 115[SA6, p.14.
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Here, both federal courts refused to consider the “No Preference” elanse of the
Art. 1, §18 of the Wisconsin Constitution both pleaded and urged upon those courts
by the Plaintiffs. Therefore, the federal courts did fail fo address and implement
Wisconsin’s special constitutional scheme of protecting particular modes of worship
and types of religious establishments against second-class treatment.

The Circuit Court erred ininterjecting at R.115, pp. 19-20 and again at R.116,
pp. 16-18 State ex rel. B 'NaiB 'Rith Foundation v. Walworth County BOA. That case
didn’t consider the “No Preference” clause; it is therefore inapposite,

(i) The federal courts also failed to apply Wisconsin’s
Constitutional Scheme that affords protections greater than
afforded by federal law of religious liberties under“No
Infringement” and “No Interference” Provisions of Article
I, §18.

The District Court granted summary judgmen_t on this issue by incorrectly
equating the Wisconsin standard of mere "burden" by which "strict scrutiny" (i.c., a
govcmfaent’s burden on religious exercise is constitutionally justified only if
compelling governmental interest and only if least restrictive means conceivable are
employed to protect that interest) is triggered with the less protective federal RLUIPA.
standard of "substantial burden." The District Court failed to perceive this critical

difference despite quoting the Coulee Catholic Schools decision that used the term

"burdened" instead of "substantially burdened." The Plaintiffs pointed out this critical
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etror to the Court of Appeals.'” Inresponse, the Court of Appeals cotrected the error
and invoked strict scrutiny but only as to the facial challenge and then further erred
in the application: (i} of strict scrutiny to that facial challenge--an issue not reached
by the District Court; and (ii) of the “least restrictive alternative” requirement to
Plaintiffs’ as-applied challenge.

To wit, without citation to authority, it held (734 F.3d at 683) that aesthetic
interests were a compelling governmental interest. Such a holding contravened case
authorities from across the nation including Metromedia v, City of San Diego, 453
U.8. 490 at 511-512 (1981) and Whitton v. City of Gladstone.

In addition, even if the protection of assthetic interests were 4 compelling
governmental inferest under Wisconsin law, the Seventh Circuit--again without
citation to authority and without any reasoning—concluded that a zoning ordinance’s
provision that "neutrally" banned all year round camps--both religions and non-
religious--from an entire Town (while permitting such camps in other Towns) was the
"least restrictive means” of protecting that governmental interest. Such conclusion
contradicted the prior determination of the Wisconsin DNR that the Plaintiffs camp
development as designed would not negatively impact rural, rustic aesthetic interests,
As such, a less restrictive alternative to a blunderbuss, Town-wide exclusionary

ordinance would be to analyze the impact on the aesthetic interests on a case-by-case

"7 Appellants' Brief, 7% Cit. Doc. K14 5/9/2013 at pp. 46-47,
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basis. The Seventh Circuit failed to consider this less restrictive alternative and erred
inrefusing to implement Wisconsin’s Constitutional scheme of heightened protection

for religious liberties.

C) By Applying Claim Preclusion, the Circuit Court Denied the
Plaintiffs Rights Guaranteed Them by the U.S, and Wisconsin
Constitutions to Due Process of Law in the Protection of their
Liberty Interest in Fair Judieial Process and in Equal Protection of
the Laws.

Under either of two different scenatios, the District Court either would have
or could have tried federal Count X1 state law certiorari (instead of dismissing it
without prejudice to refiling in Wisconsin’s courts).

F.R.Civ.P.54(b), operative in that situation, anthorizes the District Court to
revise its summary judgment ruling on federal Count IIf in light of the case law
development in Scilemm v. Wall, because Claim Preclusion is never operative within
the same case. The two scenarios are as follows: “

1) The District Court’s sumnmary judgment ruling stated that it would have

retained jurisdiction over Count XI, “State Law Certiorari” if:

defendants are unwilling to waive any statuto of limitation defense they may have
in state court by virtue of plaintiffs choosing to file in this court first, (SA2 atp. 48)

2) In the exercise of ifs discretion, the District Court could have simply chosen

to retain supplemental jurisdiction over Count XI,
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The upshot of this is that by virtue of the District Court’s not retaining of
jurisdiction over Count X1, Claim Preclusion— plainly not available to prevent
revision of the summary judgment ruling on Count I if that court retained
jurisdiction over Count XI-has now been imposed against the Plaintiffs to their
prejudice. What this means is that the application of substantive law in terms of
modification of the summary judgment ruling on Count T, “RLUIPA Substantial
Burden,” is now different for two identically sitnated litigants,"'* one whose pendent
Count XI was tried to the District Court and one whose pendent Count XI was
dismissed without prejudice for the purpose of being tried in the state Circuit Court,
Such disparate treatment based merely on the forum violates Plaintiffs’ rights under
the U.S. and Wisconsin Constitution to equal protection and to substantive due
process. (County of Kenosha v. C&S Management, Inc., 223 Wis.2d 373 at 393
(P.31); Boiling v. Sharpe, 347 U.S. 497 (1954)).

Moreover, when an adequate reﬁledy does not exist to provide due process,
Wisconsin courts are to fashion an adequate remedy. [Wisconsin Constitution, Art,
I, §9; C‘ollz‘ﬁs v. Eli Lilly Co.; Bielski v. Schulze],

This Court--in considering STATS.§806.07-should also be gnided by the

federal rule that would have applied had the federal district court not decided to split

"¥The same procedural posture would exist-ezcept as to the forum in which federal Count XI
continued to pend -- following the District Court’s same grant of summary judgment on Counts I-

X if interlocutory appeal to the Conrt of Appeals wete taken under 28 U.8.C. §1292(b}) and
FRAP. S,

-36-




App. 466

Plaintiffs’ case between federal (as to federal Counts I - X) and state (as to federal
Count XT) foryms. If, as it had authority so to do, the District Court could correct any
ruling on the mexits for so long as  Count XI remained unadjudicated, so can

Wisconsin courts as a matter of equity, due process and equal protection of the laws.

D) I Claim Preclusion Is Neot Applicable, then Neither Would Any of
Plaintiffs’ Non-Certiorari Counts Contained in Plaintiffs’ Amended
State Court Complaint Have Been Subject to Dismissal under the
Doctrine of Issue Preclusion,

Under Restatenent §27, Issue Preclusion only applies when an issue of fact or
law is actually litigated and determined by a valid and final judgment, and the
determination is essential fo the judgment. The dismissed counts of the Amended
Complaint fall info one 61‘ three categories.

1 Counts ITL, V, VHI - X1, XIII, XIV and XVI were not presented
to the federal District Court and therefore issue preclusion cannot apply.

2y  In confrast, Counts II, VI - VII and XII are grounded in the
unique “No Préference” clause contained in Article I, §18 of the Wisconsin
Constitution. The “No Preference” clause was expressly included in Count VIII,
“Wisconsin Constitution” of the federal Amended Complaint, But, neither the
summary judgment ruling of the District Court nor the opinion in affirmance of the

U.8, Court of Appeals in any way analyzed or addressed the “No Preference” clavse,

Relief was sought for violation of this protection of the Wisconsin Constitution
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by a portion'” of federal Count VIII, Within the body of the federal Amended
Complaint, allegations specific to the violation of the *No Preference” clause wers
made. (See, SA12).

Defendants moved for surmmary judgment on Plaintiffs' Amended Complaint
but nowhere within any of their four summary judgment memoranda of law'® was
briefed that portion of Amended Count VIII which invoked the "No Preference”
clause of §18 of Adticle I

ThePlaintiffs pointed out (SA13)the separate "No Preference” theory that was
also readily apparent from the many paragraphs of the faderal Amended Complaint
(identified at SA12),

Judge Conley's ruling on summary judgment didn’t address the "No
Preference” clause of §18 of the Article I of the Wisconsin Constitution yet purported
to grant summary judgment on the entirety of Count VIII, namely, both the "No
Infringement/No Interference" provisions and the "No Preference” clause.

Plaintiffs” “No Preference” clause argument™ was likewise ignored by the

Seventh Circuit.

19Federal Count VIII also taised the separate theory of relief under the No Infringement with
Worship according to Dictates of Conscience and No Intetferance with Rights of Conscience
provisions also found in §18. (SA1, p.51).

DCD#S2; #57; #97; #98.
*Appellants' Seventh Circuit Brief, Doc.#14, pp,48-49,
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Issue preclusion doesn’t operate against the theories presented in the counts
grounded in the “No Preference” clause as follows:

First, Restatement §28(2) provides that issue preclusion doesn’t apply where
" [tjhe issue is one of law and ...(b) a new determination is watranted in order ... to
avoid inequitablé administration of the laws: ,..," Here, because the Defendants
obtained an erroneous summmary judgment ruling on all of Count VIII by stealth--that
is without ever briefing or otherwise discussing the "No Preference" clause of the
Wisconsin Constitution clearly pleaded in the Plaintiffs federal Amended Complaing--
and because neither the U.S, District Coutt nor the Seventh Circuit U.S. Court of
Appeals ever even recognized the existence of the theory raised by the Plaintiffs under
the "No Preference” clausé, it would plainly be inequitable for this Coutt to apply
issue preclusion to bar the first-ever consideration on the merits of that theory by a
court of competent jurisdiction.

Second, Restatement §28(3) provides that issue preclusion doesn’t apply
where "a new determination of the issue is warranted by differences in the quality or
extensiveness of the procedures followed in the two courts ... " Here it is plain that
the procedures followed in both federal courts were woefully inadequate,

Third, Restatement §28(5) provides that issue pteclusion doesn’t apply where
"[tThere is a clear and convincing need for a new determination of the issue (a)

because of the potential adverse impact of the determination on the public interest ...

-39.
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In this regard, the right of the County's ordinance and its officials to confer a preferred
position on institutional churches and parochial schools at the expense of Bible
camps-i.e., essentially the government dictating the mode of worship and/or types of
rel_igious establishments it prefers—-is a matter of fundamental religious liberty with
profound public policy ramifications and clearly contrary to the “No Preference”
clause of t}ze Wisconsin Constitution. Therefore, Plaintiffs respectfully submit that
this Honorable Court should find issue preclusion inapplicable to Counts VI, VII and
XIT of the Amended Complaint herein,
3) Lastly, Counts IV and XV are grounded in the “No Infringement/No

Interference provisions contained in Article I, §18 of the Wisconsin Constitution,

Count IV of the instant Amended Complaint seeks declaratory relief premised
on the theory that the total exclusion of year round religious camps from Woodboro
and/or from various zoning districts violates the No Infringement with Worship
according to the Dictates of Conscience and No Interference with the Rights of
Conscience provision of §18 of Article I of the Wisconsin Constitution.

The total exclusion theory was presented to the federal district court onlyunder
the "total exclusion” portion of the federal RLUIPA. Plaintiffs did not plead and/or
assert in the district court that such total exclusion violated the Wisconsin

Constitution,
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Therefore, the "actually litigated” threshold requitement for issue preclusion
to apply was not satisfied.

Count XV squarely poses the question of whether the "as-applied" process
employed by the County and its BOA impermissibly burdened the Plaintiffs' exercise
of their religion in a manner violative of the No Infringement with Worship according
to the Dictates of Conscience and No Interference with the Rights of Conscience
provision also found in §18 of Article I of the Wisconsin Constitution,

This_issue was directly posed by the portion of Count VIII of the federal
Amended Complaint grounded in other than the "No Preference” clause.  Judge
Conley treated this portion of Count VIII as being synonymous with the facial
("imposing"} and as-applied ("implementing”) challenges under RUUIPA's substantial
burden provision (as expressly pleaded in federal Count I, While the federal
District Court did squarely rule upon this issue--erroneously, as just noted-- the Court
of Appeals only ruled on the facial aspect of the appeal and ignored the as-applied
challenge posed by the instant Count XV, The appeal from the District Court's as-
applied ruling is found at Appellants' Seventh Circuit Brief, Arguments ITI(B) and
V{4)-(C).

Thus, issue preclusion does not apply to Count XV,

Under Restatement §28(5), at p. 39 ,supra, the public interest in Wisconsin is

not served by permitting a grossly etroneous interpretation by a federal court of
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"strict s.crutiny" under Wisconsin law to stand. State couds are the principal
expositors _of statelaw. (Moorev. Sims, 442U.8. 415 at 429 (1979)). When the issue
of state law decided incorrectly by a federal court is g question of law rather than of
fact, the prior federal court determination is not conclusive on state courts eithef if
injustice would result or if the public interest requires that relitigation not be

foreclosed. (City of Sacramento v, State of California, 50 Cal, 3d 51 (1990); Scott v,

Bank One Trust Co., 62 Ohio St.3d 39 (1991)).

) THETRIALCOURTERREDBRY DENYINGPLAINTIFFS’ RENEWED
MOTION FOR RECONSIDERATION THAT SOUGHT
FROSPECTIVE-ONLY RELIEF FROM ANY CONTINUING
PRECLUSIVE EFFECT OF THE FEDERAL COURTS’ GRANT TO
THE DEFENDANTS OF SUMMARY JUDGMENT ON COUNT XiI
WHERE SUCH MOTION WAS BASED UPON AN ADMITTED
ERROR.

In the light of the Seventh Circuit’s overruling in Schlemm v, Wall of its prior
affirmance of the District Court’s grant of summary judgment on federal Count I,
“RLUIPA Substantial Burden,” the Plaintiffy moved the District Court to vacate that
judgment on that Count. Plaintiffs’ effort was rebuffed by the District Judge and, on
renewed appeal, bythe same panel that had heard the 2013 summary judgment appeal,

Plaintiffs did not move the Circuit Court to vacate the federal court grant of
summary judgment on federal Count 11T, Thus, the Circuit Court’s reliance at p.10 of

R.#116 upon Wescott v, Catencamp was misplaced,
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Instead, the Plaiatiffs moved the Circuit Court under Wis.STAT, 806.07(1)(g)
and (h) (or under its inherent power) to eliminate the preclusive effect afforded by
that Court’s January 23, 2015 Decision of the federal court’s grant of summary
judgment on federal Connt III in order to afford the Plaintiffs prospective-only relief

from that effect of that judgment. In other words, the federal courts found, as of

2013, that the Defendants had not violated RLUIPA’s prohibition on imposition of

a “substantial burden” on the free exetcise of religion and were thus not liable for
money damages for past actions, Plaintiffs’ motion did not seek to have the Circuit
Court undo that ruling,

The relief Plaintiffs did seek from the Cireuit Court would have allowed them,
independent of their ofher arguments, to show that their still-active proceeding to
overturn the denial of their application for conditional use permit and to recover other
prospective relief can be maintained, in part, on that basis that the contirnuing
existence and application of the OCZSPO does now violate thét RLUIPA provision
in light of the intervening change in the law made in April 2015 by Schlemm v. Wall.

Restatement §26(1)(f) denies ongoing preclusive effect to a judgment that
constitutes an apparently invalid continuing restraint discussed at p. 30, supra, and
is in agcord with sub (g) and (h) of the §806.07(1). The Circuit Court overlooked this

basis for the seeking of relief from Claim Preclusion and instead incorrectly atiributed
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to Plaintiffs, as the “essence” of their position, a mere “inequity” or “unfairess”
argument rather than one rooted in the text of the Restatement. (RAL16 atp. 11).
Plaintiffs also pointed out (at R#84, p. 5) that where there is a substantive

change in the law, res fudicata, in general, is no longer a defense:

As the Fifth Circuit U8, Court of Appeals observed in Christian v.
Jemison, 303 F.2d 52 at 55 (5th Cix, 1962):

The Supreme Court has many times declared “the general rule™ that
res judicata is no defonse where between the time of the first
judgment and the second there has been an intervening decision or
a change in the law creating an altered situation.” State Farm
Mutual Auso Ins. Co. v. Duel, 324 U.8. 154 , 162 (1945); Blair v.
Commissioner, 300 U.S. 5 (1937); Commissioner v. Sunnen, 333
U.8, 591 (1948). '

Thus, federal court decisions on a portion of the previously adjudicated federal
grounds, namely, federal Count III, are no longer res judicata.

The Circﬁit Court erroneously construed Christian v, Jemison to apply only to
“momentous changes” and then only in “constitutional [not statutory] law” (R.#116,
pp. 6-8). The Circuit Court ignored State Farm Mutual Auto Fns. Co. v, Duel; Blair
v. Commissioner and Commissioner v. Sunnen, none of which involved either
“momentous changes” or “changes in constitutional law.” In fact, the U.S. Supreme
Court in Duel stated: “We cannot find that Wisconsin has 2 different rule.,” (324 U.S.

154 at 162).

Y An exception to the general rule also lajd down by the U.S. Supreme Court in Federated
Department Stores v. Moitie, 452 V1.8, at 398 is that where the judgment of the trial court in the
carlier case went “unappealed,” then an intervening or supervening change in the law does not
undo the preclusive effect of the unappealed Jjudgment.
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The Circuit Court also erroneously claimed, sua sponte, at p. 8 of R#116 that
Lim v, Central DuPage Hospital (7" Cir. 1992) stood for the propositién that
intervening changes in statutory law are never sufficient to ovetride ongoing
preclusive effect. Lim merely noted a briefing failure: “Dr. Lim has failed to
demonstrate that a change in law after the entry of judgment creates an exception to

the application of federal res judicata law.” (972 F.2d at 763),

1) THECIRCUIT COURTERRED WHENITHELD THAT THE RLUIPA
“SUBSTANTIAL BURDEN” GROUND RAISED BY COUNT IIL OF
PLAINTIFFS’ FEDERAL AMENDED COMPLAINT “WOULD NEVER
HAVE BEEN LITIGATED IN THIS STATE COURT ACTION”,

In its ruling of February 21, 2018 at R.116, pp. 8-9 the Circuit Court stated:

... the specific claim that was affected by Schlemm versus Walf would never have
been litigated in this State court action, and the plaintiffs have acknowledged as
much in the final footnote in their amended and updated memorandum ... .

Here, the Court committed {wo additional errors,

.First, the Circuit Courf misread and/or misunderstood Plaintiffs’ “final
footnote” (R.#84 at p.12) as to what it “acknowledged.” That footnote merely stated
that Plaintiffs acknowledged they could not continue their effort to obtain reliefunder

RLUIPA byseeking “independent relief within their statuiory certiorari review count”

but didn’t state that Plaintiffs could not seek to obtain RLUIPA relief in state court
by seeking “independent relief” within a non-certiorari count.

Second, the Court below erred in stating:
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the plaintiffs' federa) RLUIPA; claim, the specific clalm that was affected by

Schiemm versus Wall, would never have been litigated in this State court action

It the proceeding below is determined to be the “same case” as that which
pended in the federal forum, then there is no such impediment.

However, if the proceeding below is a different “case,” then Claim Preclusion
is inapplicable per Argument T, supra. In such caso, submitting what had been federal
Count 11T, “RLUIPA Substantial Burden” as an additional count in the Cireuit Court
would be precluded only if Issue Preclusion applied. But, Issue Preclusion wouldn’t
apply because Restatement §28(2) provides that

Although an issue i3 actually litigated and determined by a valid and final judgment,
and the determination is essential to the judgment, relitigation of the issue in a
subsequent action between the parties is not precluded

where:

(2) The issue i3 one of law and ... (b} 2 new determination is warranied in order to take
account of an intervening change in the applicable legal context or otherwise to avoid
inequitable administration of the laws;

Both elements of (b) are present.

Comment ¢ to this section states that: “Refusal of preclusion is ordinarily
Justified if the effect of applying preclusion is to give one person a favored position
in current administration of a law.” To wit, another, different applicant for a
religious camp to be situated in Woodboro with identical legally-relevant
characteristics to Plaintiffs’ proposed camp would receive RLUIPA substantial

burden protection (under Schlemm) greater than that now afforded to the Plaintiffs
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unless Plaintiffs are given relief from preclusive effect of summary judgment on

federal Count 111,

IV} THECIRCUIT COURT ERRED INITS APPLICATION OF HANLON,

The Circuit Court’s January 23,2015 Decision (“Decision”) rested principally
on that Court’s extension, sua sponte, of Hanlon v, Town of Milton (8.Ct, 2000),
There the similarty-situated plaintiff filed an action in Wisconsin state court and
presented, as the only ground, state law certiorari review, After that case lost on the
merits (including this Court’s review), plaintiff proceeded 1o file in federal court a
federal civil rights action seeking money damages. This procedural fact patternis, of
course, entirely different than the one presented here.

There, the defendant towr sought to bar the federal proceeding on the basis of
claim preclusion, arguing that it required plaimtiff to have presented its federal equal
protection theory that sought money damages in the first, state court cert, proceeding,
The federal district court ruled in favor of the defendant-movant Town’s claim
preclusion argument; plaintiff appealed the dismissal to the U.8. Court of Appeals,
That court, in turn, certified the following questions* to the Wisconsin Supreme
Court:

Whether a litigant challenging an administrative determination
according to the provisions set forth in Chapter 68 may bring an
equal protection elaim [denoted as Tssue 1]

%This brief parses the certified questions into the three “Tssues” as denominated above for the
sake of analytical clarity.
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and
whether the reviewing Wisconsin court may consider the merits of sucha .
claim under this chapter when the claim arises from the same transaction
forming the basis for the administrative determination [denoted as Tysue 2]

so that the failure to raise such a claim invokes the doctrine of
olalm preclusion, [denoted as Issue 3] (235 Wis. 2d 597 at 600)

The context of Hanlon makes clear that Tssue 17s phrase “may bring an equal
- profection claim” refers fo the hypothetical question as to whether the plaintiff could
have joined a federal equal protection theory seeking money damage either within the
cerfiorari count itself or as an additional count within the state court proceeding for
which state law certiorari review had been sought. The Wisconsin Supreme Court
answered that question—overlooked by the Decision--ir the negative as to “within the

certiorari count” and ir the affirmative as to “as an additional count” (235 Wis.2d at

601; 608-609)

Regarding Issue 2, our Supreme Court answered that part of the cettified
question partly in the affirmative and partly in the negative— the Court holding that
a federal equal protection issue can be raised even within the siate law certiorari
* count but that a prayer for money damages relief grounded on the theory of an equal
protection violation could not be raised within such a count, (235 Wis.2d 597 at 603-

604).
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Regarding Issue 3, the Wisconsin Supreme Court held that the federal action
for money damages was not barred by claim preclusion even though the same legal
theory and prayer for relief (i.e,, money damage) could have been “joined” as a
separate count o the earlier state law certiorari proceeding in state court. 235 Wis.2d
at 601; 608-609,

The Wisconsin Supreme Court determined to exempt the Plaintiff from the
operation of claim preclusion under the Restatement based upon three specific
considerations articulated at 235 Wis,2d at 608,

However, as the Court made clear none of these three considerations barred the
Jjoinder of a certiorari proceeding with a §1983 proceeding as separate counts within
a single court case; rather, these factors merely resulted in the conclusion that joinder
was not mandatory in order to avoid the pain of suffering claim preclusion.
Therefore, the Decision correctly observed at p. 6 that a separate non-certiorari action
is not barred by claim preclusion,

And, it is permissible under the Restatement because our Supreme Court was
applying §26(1)(d) that provides:
the general rule of §24 does not apply to extinguish the claim ...

where:
{d) ... it is the sense of the [statutory] scheme that the plaintiff should be
permitted to split his claim;
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As such, our Supreme Court declined to apply the general rule of claim preclusion by

applying the Restatement’s own exception in favor of more gerierous treatment of all

chapter 68 certiorari plaintiffs,

However, the Decision went on to fallaciously extrapolate the convers e,
resulting in lesy generous treatment of plaintiffs than under the ordinary operation of
claim preclusion that under the transactional approach of the Restatoment expressly
disregards “variant forms of relief” and “forms of action” as being separate “claims,”
The Circnit Court had no judicial or logical justification in erroneously deducing its
asserted “upshot of Hanlon” that is quoted at . 24, supra. Referring to a certiorari
proceeding (or count) and a money damages equal protection proceeding (or count)
as presenting “two different claims” is directly violative of the transactional approach
mandated by Wisconsin’s adoption of the Restatement.

Hanlon applied the §24(d) exception not by stating that there were “twé
claims” existing for claim preclusion purposes but by observing that “the principles
underlying the doctrine of claim preclusion cannot be achieved by joining a §1983
claim with a certiorari proceeding broy ght pursvant to Wis, Stat, Ch, 68" (Hanlon at

P20).
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CONCLUSION

Plaintiffs-Appellants pray the Court:
(A) vacate the Circuit Court’s Judgment and Taxation of Costs filed Aprit 4, 2018;
(B} i‘evers_e:

(i) Part I of the January 23, 2015 Decision;

(ii) the April 22, 2015 oral ruling denying Plaintiffs’
Motion for Reconsideration; and

(iii) the February 21, 2018 oral ruling: (a) denying Plaintiffs’ Renewed Motion
for Reconsideration; and (b) stating that RLUIPA substantial burden “would never
have been litigated in this State court action”;
(C) remand for further proceedings; and

(D) grant all other apptopriate relief.
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STATEMENT OF THE ISSUES

Was the Amended Complaint filed against the Town of
Woodboro by Eagle Cove without a basis in law such that it
was frivolous within the meaning of Wis, Stats, secs, 802.05
and/or B95.044;

The Circuit Court held that the Amended Complaint wasg
not frivolous.

Was the Motion for Reconsideration filed by Eagle Cove
on April 27, 2016 without a basis in law, as against the Town
of Woodboro, such that it was frivelous within the meaning of
Wis. Stats. secs. 8p2.05 and/or 895,0447

The Cirecuit Court did not impose sanctions.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

The Town of Woodboro believes the briefs will prasent
the arguments of the parties without requiring oral argument,
The Town of Woodboro requests that the decision be
published, since there is no published case law construing

Wis., Stats. sec, 895.044,
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STATEMENT OF THE CASE

The issue presented in this Cross-Appeai is whether
Eagle Cove had a meritorious basis in law for two actions it
pursuad against the Town of Weodboro in the Circuit Court:
(1) dits attempt to re-litigate its religious freedom claims
in the Circuit Court, and, (2) its various attempt to obtain
relief from judgment after the Seventh Circuit indicated its
2013 decision involving Fagle Cove was no longer good law on
one point decided in the case. For the purposes of this Brief
and in the interest of economy, the Town relies primarily
upon the statement of the case offered by Oneida County in
its Respondents’ Brief.

To provide a full context for the lssue presented in
this Cross-Appesl), however it 1s important to present further
information.

The litigation between Eagle Cove, Oneida County and the
Town began more than eight years ago after Fagle Cove
unsuccsssfully sought to rezone land located on Squash Laks
inr Oneida County. The core of Eagle Cove’s claims were
allegations under the Religious Land Uses and
Institutionalized Pexrsons Act (RLUIPA)}, 42 U.S.C. sec. 2000cc
et seq. The history of Eagle Cove’s efforts was summarized by
the Seventh Circuit in its decision affirming the District

2
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Court’s grant of summary judgment dismissing Fagle Cove’s

federal and state claims:
C.Petition for Razoning and Conditioral Use Permit

On December 13, 2005, Ragle Cove filed a petition
with Oneida County to rezone the subject property
to a Recreational =zening district. The general
reascn provided for the rezoning was to permit
construction of a Bible camp. The OCZSPO [Oneida
County Zoning and Shoreland Protection Ordinance]
does not permit year-round recreational camps in
S8ingle Family Residential zoning districts. The
County sent a copy of the rezone petition to
Woadhoroe for its consideration on the matter.
Beginning in February 2006, Woodboro held a series
of meetings on the rezoning petition. After much
discussion, Woodboro recommended that the County
deny the petition. It found that the recreational
camp was not consistent with the goals of
maintaining the rutral and rustic character of
Woodkere and would conflict with the existing
single-family development surrounding Sguash Lake.

Following this recommendation, the County held
several meetings and hearings regarding the zoning
petition, The County denied the rezoning petition
on the g¢grounds that it would conflict with the
majority single-family usage on Squash Lake and
land use regulations set forth in the Woodboro Land
Use Plan. :

In doing so, the County considered the implications
of RLUIPA and whether a denial would hinder Eagle
Cove's right to exercise their religion on the
subject property. It found that a religious school
or church could be constructed under existing
zoning, that Fagle Cove could achleve its goals
without rezoning by applying for a conditional use
permit, and that the proposed Bible camp directly
conflicted with the Single Family Residential
zoning around $quash Lake. By resolution adopted on
August 15, 2006, the County accepted the
recommendaticn of the County Zoning Committee and
denied the rezone petition,
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In 2008, Eagle Cove sought to obtain a conditional
use permit (“CUP”) to construct its proposed Bible
camp on the subject property, If permitted, the CUP
would allow Eagle Cove to construct its Bible camp
without requiring xezoning of the subject property.
Eagle Cove attached an “Overall Site Plan” with the
application, which included plans for a lodge in
excess of 106,000 square feet. The proposed Bible
camp would have a maximum capacity of 348 campers
and also accommodate 60 people in outdoor camping
sites.

Woodboro recommended that the County deny the cup

application, The Zoning Committee issued a staff
report detailing its reasons for denying the
application, Once again, the report found that the
proposed Bible camp did not conform to the zoning
goals in the district., It also stated that the
proposed use was incompatible with the single-
family residential use of adjacent land to the
subject property, the purposes and nature of the
Single Family Residential district, and Woodborco's
2009 Comprehensive Plan. The County 2Zoning
Committee agreed with the report and denied the Cup
application. Finally, Eagle Cove appealed to the
Oneida County Board of Adjusters, which also found
that the proposed use was impermissible.

Eagle Cove Camp & Conference Ctr., Inc. v. Town of

Woodboro, Wis., 734 F.3d 673, 677-78 (7th Cir.
2013} '

Bagle Cove responded to the denial of its petition by

filing an action in the United States District Court for the

118-wme (the “Federal Case”),
In the Federal Case, plaintiffs also brought pendant
state-law claims alleging that the defendants County and Town

viclated the Wisconsin Constitution. Plaintiffs invoked the

4
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District Court’s jurisdiction under 18 U.§.C. sec. 1367, The
state law claims in the Federal Case involved the same nucleus

of operative facts.

Judge William Conley did not defer resolution of the
merits of the plaintiff’s state law claims. In his decision
disposing of the Federal Case, Judge Conley explicitly stated
that although he could defer the state law claims and remand
them, he would not do so. Instead, he reached the merits of
the state law claims and dismissed them on their merits. He
did not dismiss the plaintiff’s statutory certiorari claim.

The Seventh Circuit affirmed Judge Conley’s decision. In
its declsion, the Seventh Circuit held that the Town of
Woodboro déeé not ﬁa&e land use regulatory authority, over
the land involved, only Oneida County does. The Seventh

Circuit stated:

Woodboro chose to be subordinate to Oneida‘s zoning
ordinance, and thereby relinquished its
jurisdiction over land use regulations to the
County.

Bagle Cove argues that Woodboro's implementation of
its Land Use and Comprehensive Plans is proof that
the town maintains sufficient contrel over the
zening regulations. The record suggests otherwise.
Though Woodboro created the aforementioned plans,
these were not binding on the County's ultimate
zoning declsions. Whether or not the town approves
of a change in zoning is merely one of the factors
considered by the County in making its
determination, Woodboro  serves a  limited,
consultative role in determining the town's zoning
regulations. The weight g¢iven to Woodboro's
recommendation is at the discretion of the County,

5
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The town board itself acknowledged its advisory
role in reviewing Eagle Cove's CUP application:
“[Tlhe Town of Woodpboro .,, hereby provides
an advisory recommendation to the Oneida County
Planning and Zoning Department that the [CUP]
Application for Eagle Cove ... be denied,” (R, 62-
48 at 2.) (emphasis added). Thus, it is clear that
the County, not Woodboro, exercises jurisdiction,

Eagle Cove Camp & Conference Ctr.,, Inc. v. Town of
Woodboro, Wis,.,, 734 F.3d 673, 680 {7th Cir. 2013),

Eagle Cove petiticned for certiorari to the United
States Supreme Court, which rejected the petition, Eagle Cove
Camp & Conference Center v. Town of Woodboroe, et al., 134
5.Ct. 2160, 2014 W.L. 1757838 (5/5/2014).

After the U.S. Supreme Court rejected Eagle Cove’s
petition, Eagle Cove filed the Circuit Court action now on
appeal to this Court. The original complaint sought only
certiorari review. The Town, therefore, was not a party. But
on August 29, 2014, Eagle Cove filed an amended complaint.
Eagie Cove added the Town of Woodboro as a defendant. The
amende& complaint restated EagleVCova's free exercise claims
under the artifice of characterizing them és claims under the

Wisconsin Constitution,

The Town moved to dismiss the amended complaint and
answered on October 2, 2014, Oneida County and the BOA
responded to the amended complaint by moving for judgment on
the pleadings on October 17, 2014, accompanied by a brief,

The Town also filed a motion for judgment on the pleadings on

6
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October 22, 2014, also accompanied by a brief, After
affording the plaintiffs a 21-day safe harbor period under
secs. B02.05 and 895.044, Wis. Stats., the Town and the County
moved the Circult Court to award actual attorneys’ fees and
costs against the plaintiffs for the reason that the amendad
complaint was frivolous , as against the Town, upon its

commencement under secs, 802.05 and 895.044, Wis. Stats.

The parties filed response and reply briefs on the
merits, leading to argument before Oneida County Circuit
Judge Michael Bloom on December 12, 2014. The Court took the
arguments under advisement. On January 23, 2015, Judge Bloom
rendered an oral decision from the bench, He denied the
defendants’ motion for frivglous costs and fees without
allowing the defendants either briefing or argument on the

motion. In rejecting the motion for fees, the Court stated:

The defendants have filed motions for sanctions,
asserting that the plaintiffs' claims (or, in the
case of the County and the Board of Adjustment, the
bulk of the plaintiffs' claims) are frivolous under
Wis. Stat. §§ 802,06(2) and 895,044(1), and that
the plaintiffs should be sanctioned accordingly.
Wis. BStat. § 802,06(2)(b) reguires that the
“claims, defenses, and other legal contentions"
stated in a complaint must be "warranted by
existing law or by a nonfrivelous argument for the
extension, modification, or reversal of existing
law or the establishment of new law.” Wis. Stat. §
895.044(1) provides that "a party or a party's
attorney may be liable for costs and fees under
this section for commencing...an action' if the
"party or the party's attorney knew, or should have

7
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known, that the action...was without any reasonable
basis in law or equity and could not be supported
by a good faith argument for an extension,
modification, or reversal of existing law." The
defendants argue, in essence, that the plaintiffs
should have been aware that counts 2-16 in their
amended complaint would be disallowed on the basis
of c¢laim preclusion. I am finding that the
plaintiffs had a good faith basis upon which to
argue that they should be permitted to include more
than just the certiorari issue when pleading their
cage before this court. The plaintiffs cited an
actual case, Peacock v. County of Orange, 2009 Cal.
App., Unpub. Lexis 799%at *13-*14 (Fourth App.
District 200%), and argued that I adopt the
reasoning of the California Court in that case.
Though I was not ultimately persuaded to adopt the
California court's reasoning, it is not frivolous
to cite non-binding persuasive authority in an
effort to try and persuade a court to extend or
modify the law to cover a novel scenario. In
addition, to the best of this court's knowledge,
Wisconsin's appellate courts have yet to decide the
precise issue presented in this case. As such, the
plaintiffs should not be precluded from making a
geod faith argument that current law be extended or
modified to cover scenarios like the instant case,
whare a federal court both exercised and declined
to exercise supplemental jurisdiction over state
law issues. Finally, the plaintiffs have cited
various sections of the Restatement (Second) of
Judgments and certain comments to those sactions in
support ©f their argument that claim preclusion
should not be applied in this case, The Wisconsin
Supreme Court has adopted - portions of the
Restatement (Sscond) of Judgments for purpeses of
c¢laim preclusion analysis. Parks, 171 Wis. 2d at
735, 482 N.W.2d 365. Again, while the plaintiffs'
arguments in that regard did not carry the day in
this case, I cannot in good consclence find that
those arguments were frivelous or otherwise not
made in  good  faith for "the extensicon,
modification, or reversal of existing law or the
establishment of new law," The fact that the
plaintiffs did not ultimately prevail in their
effort does not render their effort frivolous.
Perhaps if the federal court had dismissed multiple

8
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issues without prejudice, or had dismissed some
non-certiorari issues without prejudice along with
the state law certiorari issue, then I very well
may have accepted the plaintiffs’ arguments
regarding the application of claim preclusion.
However, the fact that the plaintiffs' arguments
did not ultimately prevail does not mean that
counts 2-16 in the plaintiffs' amended complaint
were frivelous or so without merit that sanctions
should be imposed.

By all appearances, the plaintiffs are acting on a
sincere desire to pursue their religious calling-
on their own land—in the face of what is, from their
parspective, restrictive government regulation. It
is beyond dispute that counties and towns have the
lawful authority to engage in land use regulation.
However, I believe that it would be unjust to
penalize the plaintiffs for pursuing every
available legal avenue in furtherance of their
percelved rights, While my ruling has dismissed the
bulk of that effort in this case, I do not find it
to be frivoleus, Therefore, the defendants'
respective motions for sanctions are denied,
without costs.

The court set the case for a February 13, 2015 status

conference to discuss the process for resolving the remaining

certiorarl action.

Imvediately before the February 13, 2015 status
conference, plaintiffs served a Motion for Reconsideration on
the defendants. In the motion, they alleged that the Circuit
Court had failed to completely resolve all of the plaintiffs’
claims. They also asserted that the Circuit Court had made
errors of law in its decision. After vreviewing the
plaintiffs’ motion, the Circuit Court directed the parties to

submit briefs. In order to allow the reconsideration motion
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to be heard before an appeal would need to be taken, the
Circuit Court vacated its order dismissing the case. On Rpril
22, 2015, the Clreuit Court found that it had not committed
'a manifest error of law, and denied the plaintiffs’ motion to
reconsider. The Court set the case for a May 18, 2015 status
conference to schedule further proceeaings in the case; the
state-law certiorari claim remained unresolved. When the
Circult Court rejected plaintiffs’ motioﬁ for
reconsideration, neither the Court nor the parties were aware
that on April 21, 2015, the Seventh Circuit indicated that
part of its Eagle Cove decision was invalid; In Schlemmer v,
Wall, 2015 U.S.App. LEXIS 6592 (7t Cir. 2015), the Seventh
Circuit stated that the Eagle Cove formulation of the
substantial burden test did not survive the United States
Supreme Court’s decisions in Helt v, Hobbs, 135 S8.Ct, 853
(2015) and Hobby Lobby Stores, Ine., v. Burwell, 134 8, Ct.

2751 (201%).

On May 14, 2015, Attorney Jaros filed a second motion
for reconsideration with the Circuit Court, again contending
that the Circuit Court had failed to completely dispose of
plaintiffs’ claim that the defendants violated the Wisconsin
Constitution’s prohibition of religious preferences,
Attorney Jarocs also indicated that the plaintiffs had filed

a motion for relief from judgment with the U.8. District Court
10
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Court, At the May 14, 2015 status conference, the parties
agreed to defer further action in the Circuit Court until the

federal court resolved the plaintiffs’ motion for relief from

judgment.

The United States District Court rejected EBagle Cove's
request for relief from judgment in a written decision dated

Aungust 11, 201s, 2016 WL 6584687, The District Court stated:

More than two years after this court's entry of
final judgment in this case, plaintiffs ~—- a group
seeking to build a year-round Bible camp on a
specific piece of land located in the Town of
Woodboro, Oneida County, Wisconsin --filed two
related motions wunder Federal Rules of Civil
Procedure 54(b) and 60(b), seeking relief from that
judgment. For the reasons that follow, the court
will deny bkoth motions, finding neither Rule
affords post-judgment relief to plaintiffs, Indeed,
under the law and proceedings here, it is not even
a close call. _

Eagle Cove Camp & Conference Ctr., Inc. v. Town of
Woodbore, Neo. 10-CV-118-WMC, 2016 WL 6584687, at *1
(W.D. Wis. Aug. 11, 2016).

Eagle Cove appealed Judge Conley’s decision to the
Seventh Circuit. That Court affirmed the District Court in an
unpublished opinion on January 25, 2017, Bagle Cove Camp &
Conference Center v. Town of Woodboro, 674 F. App'x 566 (7th
Cir, 2017). Eagle Cove again petitioned for certiorari, which

the U.B8, Supreme Court declined, 138 S.Ct. 129 {October 2,
2017).

11
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After Eagle Cove’s attempt to re-open the case was
rebuffed by the federal courts, Eagle Cove returned to the
Circuit Court., There, Eagle Cove made the same arguments all
over again. On December 4, 2017, Eagle Cove filed a memorandum
of law in support of its renewed motion for reconsideration.
On February 9, 2018, Oneida County filed a Brief in opposition .
to that motion. The Town later joined in the Brief. Eagle
Cove filed a reply brief on February 16, 2018, The Circuit
Court.denied Eagle Cove’s motion in an oral ruling on February
21, 2018. Judgment dismissing Eagle Cove's non-certiorari

claims was entered April 4, 2018. This appeal followed.

STANDARD OF REVIEW

Whether or not a party should be sanctioned because its
claims are unsupported by existing law is a discretionary
decision under Wis. Stats. sec., 802.05. This Court should
defer to the discretion of the Circuit Court. Trinity
Petroleum, Inc. v. Scott 0il Co., 2007 WI 88, 302 Wis. 2d

299, 735 N.W. 2d1 {2007).

Whether or not a party should be sanctloned because its
claims are unsupported by existing law under Wis. Stats. sec,
895.044, after failing to withdraw the claim when the 21-day
“gafe-harbor” period, presents a question of law to which no

deference is required, sec. 895.044 (2) (b}.

12
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ARGUMENT

L, EAGLE COVE’S 2015 AMENDED COMPLAINT WAS WITHOUT

LEGAL MERIT FROM ITS COMMENCEMENT, AND WAS
FRIVCLOUS,

A, Applicable Law.

This appeal involves two different statutes which take
different approaches to addressing frivolous claims.

The first statute, Wis. Stats. Sec. 802.05, was adopted
by the Wisconsin Supreme Court in 2005, Supreme Court Order
03-06, 2005 WI B6, The Supreme Court repealed the prior
version of sec. B02.05 to adopt a new rule based on Rule 11
of the Fedesral Rules of Civil Procedure.

The Court also repealed sec. 814.025, a separate statute
which had been adopted by the Wisconsin Legislature in 1977,
Chapter 209 Laws of 1977. Section 814.025 provided that
when an action is found to be frivolous, the court “shall”
award costs and reasonable attorney’s fees, Sec, 814.025 (1}
(2003},

Section 802.0%5 is a rule of pleading, It places
attorneys and litigants under a duty to sigh every pleading,
written motion or other paper. 802.05 ¢1). Signing is more
than applying ink to paper. Subsection (2) indicates that by
signing a document, the attorney or person filing it

certifies: (a)that the pleading is not being filed for an

i3
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improper purpose, such as harassment; (b} the claims are
supported by the law or a good falth argument te modify the
law; (c} the facts have evidentiary support; and, (d) denizls
of factual allegationg are based on evidence.

The statute provides that if the court determines that the
raquirements for the certifications were violated, the court
“may® impose sanctions. 802,05 (3). The sanctions “shall he
limited to what is sufficient to deter repetition of such
conduct or comparable conduct by ofhers similarly situated.”
802.05 {3) (b}. The statute, therefore, is not a fee shifting
or compensation statukte. The available‘remedies “.w  may
consist of, or include, directives of a nonmonetary naturef
an order to pay a penalty into court, or, if imposed on motion
and warranted for effective deterrence, an order directing
payment to the movant of some or all of the reasonable
attofney fee$ and cthef expenses incurred as a direct result
cf the violatiénm."

ARll the determinations in sec. 802,05 are discretionary.
The Court “may” determine that a claim is frivolous, and “may”
impose a sanction.

The Legislature again weighed in on the issue in 2011 by
adopting 2011 Wisconsin Rct 2, creating sec. 895.044, That
statute is plainly a compensatory statute. It provides for

an award of “damages” 1f a defendant shows that an “.action,
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special prcceeaing, counterclaim, defense, cross complaint,
or appeal” was initiated for improper purposes or that the
attorney knew or should have known the matter had no legal
merit, The remediss are governed by two differing provisions,

Subsection §95,044 (2)(a) indicates that 4if the
offending pleading 1is withdrawn within the safe~harbor
period, the Court “may” award the actual fees and costs
incurred. The court may take into consideration the party’s
conduct in withdrawing the pleading.

Subsection 895.044 (2) (b}, by contrast, provides that if
the party fails to withdraw the offending pleading within 21
days, the Court “shall” award, as damages, the fees and costs
incurred by the party, The statute requires that fees
incurred on an appeal from a frivolous claim be awarded.
Subsection 895.044 (4). And, the statute overrules the prior
rule tﬁat an appeal had to be entirely frivolous for appellate
fees to be awarded, 895.044 (5). Also, there is no provision
in sec. 895.044 which subordinates the statute to sec. 802.05

The 2011 statute created a much stronger reﬁedy for
legally frivolous actions., It differs from sec. 802.05 in
that it applies only to claims which are without legal merit,
Assertions that a claim has no factual support must continue
to be made under sec, 802,05, But if, as here, the &laim is

alleged to be without legal merit, the remedy differs sharply.
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Most significantly, if the movant shows the claim was
without legal merit and the claim was not withdrawn, the court
is required to award fees and costs. The award is not for
deterrent purposes, It is an award of damages to compensate
the victim of & frivolous clzim. The newer law also extands
the fequirement of compensation to éppeals, preventing
parties from negating the effect of a fee award by filing an
appeal which the injured party must defend potentially at
thelir expense.

There are no reported cases construing sec, §95.044.
However, the Legislature meant something by enacting the
newer law, The Legislaturé is presumed to be aware of
existing law and to intend what it enacts, Reese v. City of
Pewaukee, 2002 WI App 67, T 11, 252 Wis. 2d 361, 368, 642
NfW.Zd 596, 59% (2002)., The Legislature clearly did not
merely re-enact section 802.05, The Legislature directed
that the courts to compensate the victims of claims that have
no legal basis.

The sequence of amendments addressing this subject
leaves no doubt that the Legislature intended that courts
award damages to partles victimized by claims filed without
legal merit. The Legislature had adopted a strong mandate
for fee awards by creating sec. 814,025, The Supreme Court

decided to repeal that statute in favor of the discretionary
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approach embodied in Rule 11 of the Federal Rules. See.
Trinity Petroleum, Inc, v. Scott O0il Co,, 2007 WI B8, q 28,
302 wWis, 2d 299, 313, 735 N.W.2d 1, 8, [“.sanctions, including
costs and reasonable attorney fees, are no longer mandatory
upon a circuit court's finding of frivelousness.”]

The Legislature replied by enacting a strong, mandatory
sanctions statute, That this dialog took place over six years
does not lessen the significance of the legislative action.
The Lagislature made it plain that actions filed without a
basls in law are a serious concern, and directed that parties
damaged by those suits receive compensation.

The Town submits that all claims or motions filed by
Eagls Cove égainst the Town from the Amended Complaint to the
present were without legal merit upon thelr commencement.
For that reason, the Town asserts that the Amended Complaint,
its continuation; the motion for relief from judgment, and,
its continuation all were frivolous., The Town seeks damages
pursuant to sec, 885.044 and, to the extent applicable, sesc.
802,05, in the amount of its attorneys’ fees and costs.

B. Eagle Cove’s State Law Claims Were Adjudicated By The
Federal Court.

Eagle Cove had ample opportunity to litigate the state

law claims which Eagle Cove filed in 2010 as part of its
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federal lawsuit. It was Eagle Cove which decided to bring
these state law claims in the PFederal Case.

The District Court exercised its discretion and resolved
state law claims, since the claims significantly overlapped
the federal claims. Eagle Cove thoroughly litigated them
before Judge Conley, Bagle Cove lost,

Eagle Cove then appealed Judge Conley’s decision. 0Of
note, Eagle Cove appealed his decision as a “final decision
of the district court,” allowed as a matter of right under 28
U.5.C. sec., 1201, Appeal was not taken undex 28 U.3.C. sec.
1292, the federal provision allowing interlocutory appeals in
exceptional cases, [Eagle Cove lost agﬁin at the Seventh
Circuit. The Supreme Court refused to grant Eagle Cove's
petition for a writ of certiorari, Eagle Cove’s claims
related to the County’s rejection of its zoning petitions
were concluded.

The Seventh Circuit’s decision lent a further level of
finality to Eagle Cove's disputes with the Town. The Seventh
Circuit stated “Thus, it is clear that the County, not
Woodboro, exercises jurisdiction.” That conclusion became
the law of the case,

And yet, when Eagle Cove decided to re-litigate its
claims, Eagle Cove hrought the Town of Woodborc inte this

case again as a defendant. The Amended Complaint Eagle Cover
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filed on Rugust 29, 2014 named the Town of Woodbore as a
defendant even though the prior ruling of the Seventh Circuit
established, correctly, that the Town had no land use
authority over Eagle Cove,

By proceeding against Woodbors, then, Eagle Cove sued on
claims that had already been found to be without merit. Fagle
Cove filed the claims against a party that had already been
found to have no jurisdiction over the matter. It could not
be clearer that the claims in the Amended Complaint, as
against the Town, utterly lscked merit at their commencement.

Eagle Cova’s attempt to bring the same claim in state
court is flatly barred by claim preclusion, even if brought
in a different court,.

"Once a court issues an order, the collateral bar
doctrine prevents the leser from migrating to another
tribunal in search of a decision he likes better.
E.g., Celotex Corp. v. Edwards, 514 U.§. 300, 115 $.Ct. 1493,
131 L.Ed.2d 403 (1955)." Homola v. McNamara, 5% F.3d 647, 651

{7th Cir. 1995)1,

'This Brief will cite federal cases because they provide guidance in
construing sec. 802.05. Woodboro contents that if a pleading offends
the discretionary provisions of sec. 802,05, the pleading must alsc
viclate gec, 895,044,

19 .
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The c¢ollateral bar doctrine operates here as the

converse of the Rooker~Feldman? doctrine, which precludes

resort to federal court to review the decisions of state

courts. The instant action is nothing more than forum
shopping.

C. Commencing An Action Barred By Claim Preclusion Is
Frivolous.

Where a party has litilgated their claims in ah earlier
case, claim preclusion bars a subsequent case on the same
cause of action. The Circuit Court correctly held that Eagle
Cove’s amended complaint was barred by claim preclusion.
Claim preclusion deprives a subsequent action of legal merit.
Therefore, a claim such as this is, by definition, frivolous.
Eagle Cove commenced a second action against the Town on
claims which had already been adjudicated. Eagle Cove had
lost not only oh the merits, but on the Town’s jurisdiction.

It has been held that an action which impermissibly
collaterally attacks ér prior order is frivolous, In »re
Grantham Bros., 922 F,.2d 1438, 1441 (9th Cir, 199%1).

In the Grantham Brothers case, the plaintiffs filed a
bankruptcy petition under Chapter 11. The bankruptcy court

approved the bankruptcy trustee’s request for leave to sell

*pist, of Columbia Court of Appeals v. Peldman, 460 U.8§. 442, 482, 103
§.Ct. 1303, 75 L.Ed,2d 206 (1983); Rooker v. Fidelity Trust Co., 263
U.§, 413, 415-16, 44 S.Ct. 149, 68 L.Ed, 362 [1921).
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certain real estate owned by the bankrupt. Subsequently, the
bankrupt filed a civil claim (as an adversary proceeding)
seeking to challenge the order for sale of the property. The
court found the collateral attack was frivolous and awarded
sanctions., The Ninth Circuit affirmed:

Because the collateral attack had no basis in law

or fact, we agree that it was frivolous under Rule

11, Although no ninth circuit court has imposed

Rule 11 sanctions for such a collateral attack, the

district court was within its discretion to do so.

In re Grantham Bros., 922 F,2d 1438, 1442 (9th Cir.

1991)

In a case remarkably apposite to the case at bar, the
Court found a second attempt to pursue. a claim to be
frivolous, Roberts v. Chevron U.S.A.,, Inc., 117 F.R.D. 581,
583 (M.D, La. 1987), aff'd sub nom. Roberts v, Chevreon,
U.5.4., 857 F.2d 1471 (Sth Cir. 1988)

In Roberts, the plaintiffs filed a suit in Louisiana
state court which was removed to federal court. The federal
court ruled against plaintiffs. Its decision was affirmed on
appeal. The plaintiffs then commenced a new suit against the
defendants in state court, raising the same issues which had
been determined adversely to them by the federal court. The
District Court found that the second action was frivolous:

The court has previously set forth a history of the

litigation between these parties. It is ¢lear that

had the Roberts and their counsel made a reasonable

inquiry as required by Rule 11, they would have and
should have concluded that this suit was totally
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frivolous and without merit., FEach should have
discovered that the judgment rendered by this court
in Civil Action B83-848 .and affirmed by the Fifth
Circuit Court of Appeals, after three separate
appeals were taksn to that court, was a final
judgment and that res judicata applied to bar this
action.

Faderal law determines the res judicata effect of
a prior federal court judgment. A review of the
allegations and judgment rendered in Civil Action
83-848 and the allegations and prayer for relief in
this litigation clearly shows that the judgment
rendered in Civil Action 83-848 bars the Roberts
from relitigating the issues in this litigation. It
would not have taken much inquiry to discover this
fact.

Roberts v. Chevren U.S8.4., Inec., 117 F.R.D. 581,
566 (M.D. La. 198%), aff'd sub nom. Roberts v,
Chevren, U,S.A., 857 F,2d 1471 (5th Cir., 1988)

Other federal cases have held that a second action filed
in spite of the bar of claim preclusion is frivolous,

In Bartel Dental Books Co. v. Schultz, 786 F.2d 486, 488
(2d Cir. 1986), the plaintiff had settled claims for
relocation assistance after the premiées it had leased were
taken in condemnation. Despite having released its claims,
plaintiff filed a section 1983 suit against the condemnor in
federal court. The Second Circuit concluded that the claim
was frivolous and affirmed the award of fees:

Mapleton's other claims had already been rejected

by the New York courts and were clearly without

merit. Furthermore, a competent attorney could not

form a reasonable belief that any of these claims

were “warranted by existing law or a good faith

argument for extension, modification, or reversal

of existing law.” Fed.R.Civ.P. 11l. See alsc Eastway

Constructlon Corp. v. City of New York, 762 F.2d
243, 253-54 (2d Cir.1885).
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The district court clearly did not abuse its
discretion when it ordered Mapleton to pay
defendants' costs and attorneys' fees, The district
court probably would have erred if it had not
awarded attorneys' fees to NYDA and to Schultz
under Rule 11 of the Federal Rules of Civil
Procedure. See Eastway, 762 F,2d at 253-54. See
also Harbulak v. County of Suffolk, 654 F.2d 194,
198 (2d Cir.1981) (trial court erred when it
refused to award attorneys' fees to prevailing
defendant where plaintiff's action under section
1983 was “unreasonable and g¢groundless, if not
frivolous”).

Bartel Dental Books Co." v. Schultz, 786 F,2d 486,

490 (2d Cir. 1986). '

In Med. Supply Chaln, In¢, v. Neoforma, Inc., 419 F,
Supp. 2d 1316 (D. Kan. 2006), plaintiff had filed two previous
unsuccessful actions against the defeﬁdants. Although there
were sone differénces in the identities of defendants, the
Court noted that at Jleast five claims had been filéd
repeatedly against three defendants. The District Court found
that the plaintiffs were trying to “.attempt another bite at
the: proverbial apple..” The District Court found that
sanctions in the amount of the defendants’ reasonable
.attorneys fess and costs were the minimum amoﬁnt needed to
deter the undesirable behavior of suing despite the bar of
claim preclusion. Id. at 419 F., Supp 1333 - 1335,

In Potter V. Mosteller, 189 F.R.D, 181
(D.8.C.), aff'd, 238 F.3d 414 (4th Cir. 2000), the District

Court awarded sanctions against pro se plaintiffs who had
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previously filed suits against the defendant Banks. The Court
noted that the claims filed in the latest suit against these
same defendants raised claims which could have been brought
in the earlier suit, Id., 199 F.R.D. at 190.

Acéord, Schueller v. Wells Fargo & Co., 303 F. Supp. 3d
1171, 1183 (D.N.M. 2018).

In this case, the plaintiffs had a more than ample
opportunity to be heard on their claims in the Federal Case,
They litigated their state law claims in the federal court,
Thelr. assertion that the federal court did not completely
dispose of the state law claime lacks candor. Judge Conley's
decision explicitly stated he was reaching and resolving the
merits of Fagle Cove’s state law claims.

| If Eagle Cove considered Judge Conley’s decision an
interlocutory ruling, its subsequent actions showed no such
belief. Eagle Cove filed a direct appeal with the Seventh
Circuit, and then, a petition for certiorari. The appeal was
explicitly premised on the assertion that there was a final
decision.

Every state law merits claim Eagle Cove stated or could
have stated was resolved. Under. the doctrine of c¢laim
preclusion, every state law merits c¢laim which Eagle Cove

could have alleged but did not, is also barred.
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There was and is no doubt that Eagle Cove’s amended
complaint in this matter constituted an egregious attempt to
disregard the preclusive effect of the Federal Case. Eagle
Cove was entitled to bring these claims and litigate them -
once. The actions by Eagle Cove and its counsel in this cass
have required the Town to incur further expenditures of legal
fees. These acticns have also needlessly prolonged
litigation which was over in 2014. Four years later, the

Town 1s still in court on claims which were rejected by the
United States Supreme Court.

It is appropriate for the courts to protect the right of
claimants to have their day in court. But, the Town
respectfully submits that it is equally important for the

- courts to protect defendants from repetitive litigation. The
premise of the doctrine of claim preclusion is the importance
of the finality of judgments. Finality is important because
‘defendants who have prevailed deserve their peace. This case
was over in 2014. That the plaintiffs are still putting the
Town through the legal process five years later is a mockery
of the legal system.

D, The Circuit Court Erred In Pinding That “Good Falth”
Justified Plantiffs’ Second Lawsuit.

In its February 23, 2015 decision, the Circuit Court

rejected sanctions because the Court concluded that the
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plaintiffs had filed the amended complaint in “good faith.”
The Circuit Court cited three reasons for its conclusion,
none of them constituted “good faith.”

First, the Court noted the plaintiffs had cited an
unpublished decision of the California Court of Appeals.
Second, the Court neted the plaintiffs had argued that a

provision of the Restatement (Second) of Judgments supported

their argument. Finally, the Circuit Court noted the

plaintiffs were motivated by réligious beliefs,

The Court’s analysis erred because subjective good faith
does neot justify filing an objectively meritless c¢laim.
Further, even if there were such a standaxd, none of the
grounds cited by the Court constitute sufficient “good faith”

The subjective motivations of plaintiffs and their
counsel are irrelevant:

The reasconableness of a party's pre~-filing inquiry

is measured by an objective standard, See id. A

party's good faith belief in the merits of an

argument is not sufficient to avoid sanction.

The Ravens Grp., Inc. v. United States, 79 Fed. Cl.
100, 105-06 (2007}

Accord:

Thus good faith no longer provides a safe harbor
for frivolous filings. “[Alttorneys and parties
alike [now face]) an affirmative duty of reasonable
inquiry ‘more stringent than the original good-
faith formula.’ * Lancellotti, 909 F.2d at 18
(citations omitted). Rule 11 sanctions may now be
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imposed due to incompetence as well as willfulness.
Cruz v, Savage, 896 F.2d 626, 631 {lst Cir.1%90).

Navarro Ayala v. Hernandez Colon, 143 F,R,D., 460,
464 (D.P.R. 1991), aff'd as modified sub nom.

Navarro-Ayala v, Nunez, 868 F.2d 1421 ({ist Cir.
1992}

The Circuit Court erred by considering the plaintiff’s
religious bellefs as a good faith basis to commence this
action. The plaintiffs have the right to believe what they
wish. They have the right to exercise their religion. They
do not have the right to rationalize frivolous claimes on the
basis of their strongly held religious beliefs. The law of
God may be binding to the plaintiffs. Our Constitution
protects thelir right to decide to be bound by God’s law. But
that does not permit them to injure others in the exercise of
their faith. The power te sign and summons cannot be used by
a lawyer fo act as s lattér-day Torquemada.

The Circuit Court also gave the plaintiffs. too much
credit for coming up with two purported authorities for their
motion.

Plaintiffs cited Peacock v. Cty. of Orange, Wo. G040617,
2009 WL 3184564, at *1 (Cal, Ct. App. Oct. 6, 2009)as
supporting their right te bring state law claims after
dismissal of claims in a prior federal suit. In Pesacock, the
plaiﬁtiff sued the defendant County in federal court alleging

discrimination in employment on the basis of disability, The
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. case involved federal and California state law claims, The
district court granted summary judgment, The Ninth Circuit
reversed the summary ﬁudgment as to the state law claimé.
When the case was remanded to the district court, the district
court declined to exercise jurisdiction over the remaining
staté law claims and remanded the case to state court.

The California Court of Appeals concluded that the prior
federal case did not preclude litigation oflfactual issues

raised in earlier state law claims. The Peacock court did

not hold that state courts are entitled to relitigate state -

law issues after a federal court has adjudicated and dismissed
those state law claims. The case iz a routine application of
a non-controversial proposition - that the law of the case
doctrine precludes relitigation of legal issues, not facts.
If the California Court of Appeals had decided so
momentous an exceptlon to c¢laim preclusion, it surely would
have ordered the decision be published. Such a holding would
have been an encrmous change in the law with major
consequences. Who would not want a second chance to litigate
a state law claim? But that is not wﬁat the Peacock case said.
Nor could an objectively reasonable attorney have concluded
- that is what the Peacock case said. B2And, even if that case
had somehow supported the point made by Eagle Cove, it is an

unpublished case applying California lav. It is not a
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sufficient basls upon which to commence a second lawsuit where
the entire welght of federal and Wisconsin law is to the
contraxy.

Nor does Eagle Cove’s mistaken invocation of the
Restatemen£ (Second) of Judgments help them. Wisconsin
courts have recognized some of the Restatements prepared by
the Rmerican Law Institute. The question is not whether the
Restatement is authority, but rather, whether it stands for
the proposition that a federal court’s adjudication of a state
law claim is not preclusive. Nothing in the Restatement says
that.

As noted, Eagle Cove presented numerous, verbosely plead
state law claims in the Federal Case. Eagle Cove chose the
venue and brought these claims, Eagle Cove certainly cannot
be heard to argue that the District Court lacked jurisdiction,
"was an improper venue, or lacked necessary parties:; or that
the state law claims were voluntarily dismissed. Eagle Cove
certainly does not (and cannot) contend that the Distriat
Court expressly reserved Eagle Cove’s right to bring the state
law claims again. Quite to the contrary. The District Court
expressly stated it was exercising its discretion to
adjudicate the state law claims, in the interest of Jjudicial
economy. It takes no effort at all to realize these basic

procedural facts.
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Under these facts, the exceptions in the Restatement
(Second)of Judgments secs. 20 and 26 plainly do not apply.
The provisions create exceptions in cases where the first
court lacked jurisdiction.or necessary parties to adjudicate
the claim, No objectively reasonable attorney could have
concluded those exceptions applied here.

The District Court explicitly dismissed without
prejudice only Eagle Cove’s the certiorari claim. If the
District Court had any inkling that the other state law claims
remained unresolved, the District Court #ould have dismissed
those claims without prejudice. Nor was the District Court’s
adjudication of Bagle Cove's state law claims in any sense a
throwaway or cursory review, so as to support viewing the
disposition as dicta,

The Circuit Court appears to have c¢redited Eagle Cove
with good faith merely because Eagle Cove was able to identify
a treatise which dealt with claim preclusion. With respect,
that analysis was backwards. Eagle Cove should not be
credited for mentioning the Restatement (Second) of
Judgments. FERagle Cove should be faulted for failing to read
that treatise acourately. Eagle Cove and its counssl
evidently applied wishful thinking to the language at issue.
An objective reading of that language provides not a shred of

support for Eagle Cove’s position, Subjectively good
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intentions of a lawyer do not excuse professional

incompetence,

II, EAGLE COVE'S MOTION FOR RELIEF FROM JUDGMENT BASED ON
A CHANGE OF LAW WAS ALSO FRIVOLOUS.

Bagle Cove further protracted this case by seeking to
reopen the wmerits yet again after the Seventh Circuit
repudiated part of the 2013 its decision affirmiﬁg the
District Court’s grant of summary judgment, 1In doing so,
Eagle Cove agaln refused to accede to the overwhelming weight
of authority. Changes in the law simply are not applied
retroactively in civil cases. Eagle Cove was told as much by
the District Court, which denied Eagle Cove’s motion to reopen
or obtain relief from judgment. Judge Conley noted it was not
even a close call,

Not content to be denled just by the federal courts, Eagle
Cove then attempted to persuade the Circuit Court to
recongider dismissal of the Amended Complaint. Eagle Cove’s
first request for relief from judgment, made to the federal
courts, was utterly without legal merit. Its second raquest
to the cirpult court was certainly frivolous. The motion for
relief from judgment constituted a continuing and defiant
attempt to collaterally attack the 2013 judgment rejecting

Eagle Cove’s claims,
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A. Applicable Law

The underlying proposition for this argument has been
ably argued by Oneida County in the merits appeal, which
argument the Town has adopted. Respondent’s Brief of Town of
Woodbero., In a civil case, the court may not grant relief
from judgment to apply & new decision retroactively, Shah v.
Holder, 736 F., 3d 1125 {7tk Cir. 2013). Making a claim to the
contrary is without aiguable merit at the outset. It also is
frivolous.

It has been held that filing a motion for relief from
judgment is frivelous if the bases is a change iﬁ_law, Kirby
v. Gen. Elec. Co., 210 F.R.D. 180, 190 (W.D,N.C. 2000), aff'd,
20 F. App'x 167 (4th Cir. 2001), and aff'd, 20 F., App'x 167
(4th Cir, 2001}. |

In the Kirby case, the plaintiffs were 53 former
employees of General Electric who were terminated when a plant
was closed, They sued, alleging they were terminated to
deprive them of retirement benefits protected by fedefal law.
The District Court entered summary judgment dismissing the
claims. The plaintiffs filed a direct appeal, but alsc maved
for relief from judgment under Rule 60 (b){6), the federal
countexpart to Wis. Stats, sec, 806.07. Among other grounds,

plaintiffs alleged that the judgment should be reopened
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because an Iintervening decision favorable to their claim had
been decided.

The Court disagreed, and found the motion for relief,
citing the change in law was frivolous. The Court stated:

Plaintiffs' argument that its Rule 60(b) motion was

justified based on new case law also had no chance

of success on the merits, First, Plaintiffs failed

to esfablish that a change in law provides an

appropriate basis for relief from judgment. Such a

showing was essential, as the Fourth Circuit has

held that “a change in a rule of law is not enough

to warrant reopening a final judgment under Rule

60(b) {6).” Nupnery, 503 F.2d 1349, 23 Fed, R.

Serv.2d at 234.

Kirby v. Gen. Elec, Co., 210 F.R.D. 180, 180

{W,D.N.C, 2000), aff'd, 20 F. Rpp'x 167 (4th Cir.

2001), and aff'd, 20 F. App'x 167 (4th Cir. 2001)

In an analogous case, the Ninth Circuit affirmed Rule 11
sanctions against parties for attempting to reopen a federal
Judgment by claiming that state court decisions required that
the federal judgment be modified, G.C. & K.B. Investments,
Ine. v. Wilsoen, 326 F.3d 1096, 1110 {9th Cir. 2003).

The Wilson case involved an arbitration proceeding. The
Wilsons lost an arbitration case involving a franchise. The
Wilsons unsuccessfully filed a state court action seeking to
vacate the arbitration award. The prevailing franchiser
filed a federazl action to enforce the award. The federal

court entered an injunction against the Wilsons to prohibit

them from seeking further state court relief. They viclated
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that order and again sought relief in state court, The
District Court sancticned the Wilsons under Rule 11 for
pursuing a motion for relief from judgment which a reasonable
attorney should have known was barred, G.¢C. & K.B,
Investments, Inc, v. Wilson, 326 F.3d 1086, 1110 (Sth Cir.
2003},

B. Eagle Cove's Attempt to Relitigate The Merits By
Seeking Relief From Judgment Was Frivolous.

Bagle Cove understandably may have felt a surge of hope
upon learning that the Seventh Circuit had disavowed the 2013
decision it rendered in Eagle Cove’s first appeal. However,
before acting on that hope, Eagle Cove had a duty to make an
objective review of the law, Any objective review of the law
would have come to two evident conclusions: a change in the
lay does not warrant reopening a civil case, and, aven if it
did, the Seventh Circuit disavowed its disposition of only
-one claim among more than a dozen. There was no basis for
Blagle Cove’s decision to seek relief from the entire judgment.

Indead, Judge Conley stated in rejecting Eagle Cove’s
motion, the question.was not even close. Rather than take
that as & warning, Eagle Cove appealed his decision all the
way to the U.S. Supreme Court. And lost. The Seventh Circuit
did not even regard its decision affirming Judge Conley as

worthy of publication.
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But, true to form, Eagle Cove returned to the Circuit
Court and raised the very same issues. After another round
of briefing, the Cilrcuit Court also concluded that there was
no basis for relief from judgment.

Eagle Cove’s circuit court motion was frivolous because
the motion was a continuation of its original, frivolous
collateral attack on the Federal Case. Eagle Cove was told
by the federal court, rather bluntly, that it had no
meritorious argument for rsllef from judgment.' & reasonable
lawyer would take seriously a statement from a United States
District Court that an issue was not even a close call. Not
Fagle Cove. They appealed to the Seventh Circuit and lost,
They asked for en banc review and were denied. The U.S.
Supreme Court declined to hear the appeal, At ;hat point, an
objectively reasonable lawyer would c&nclude that the
remedies were at an end. Efforts to persuade the federal court
to reopen the case had been rejected by the highest federal
court in the nation,

But, Eagle Cove insisted on putting the Town through yet
another round of litigation. Eagle Cove did so even though
nothing had changed tc confer land use jurisdiction on the
Town.,

Every lawyer and litigant is responsible for assuring

that every pleading filed in ¢ourt has arguable merit. The
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Town submits that the duty to objectively review proposed
pleadings ls heightened when the regquested relief is on as
tenuous a basis as everything Eagle Cove has filed since it
lost the Federal Case. When a lawyer gets the impulse to
seek to relitigate state claims after a federal court
explicitly dismissed state law claims on their merits, that
should prompt serious reflection - and the decision not to do
so., When a lawyer thinks about bring a motion for relief
from judgment in state court, after the very same motion has
been rejected by the federal court in which the merits
litigation occurred - the lawyer should decline to do szo. It
is not even a close call,

Conclusion

Eagle Cove had the right to bring the bloated, overdone
complaint 1% filed in 2010, Bagle Cove had the right to
overtry those claims, as it did. Eagle Cove had the right to
hear from a federal judge that those claims could not survive
summary judgment, and it did. Eagle Cove had the right to
have that judge’s decision reviewed by the Seventh Circuit
and the U.S. Supreme Court. And it did.

But Eagle Cove did not step there. Eagle Cove filed an
amended complaint in the Circuit Court seeking to re-litigate
the issues on which it had lost. The Cikcuit Court rejected

that attempt, and then, a motion for reconsideration of the
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declsion, Eagle Cove then pursued an lmposszible request to
reopan the case In federal courk, and when it lost,
relitigated that issue in Clrculc Court. And now, Bagle Cove
appeals the latest loss in Circult Court, The Town continues
to be involved in litigation owver an issue on which the Town
has no jurisdiction, as cthe Seventh Clreuit leng ago ruled.

Litigation must end. It seems evident that Eagle Cove
does not know how to stop. This Court will have to stop it,
The Court of Appsals should reverse the Circult Court, hold
that the commencement and continuation of this action against
the Town of Woodboro was Frivolous, The case should be
remanded to the Clrcult Coury for determination of ths amount
of damages to be awarded the Town.

Dated September 14, 2018,
KASIETA LEGAL GROUP, LLC

Attorneys for the Town of Woodbaro

oy: /1 U Lt .

Mark B Hazelbakar

State Bar ne L010302

539 I¥Onofrio Drive, Buite 222
Madison, WI 53705

G0B~662~2300

Faw 008 662-99466

mbrkagiera.com
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ARGUMENT-IN-REPLY

) AOBr’s ARGUMENT I): ERROR DISMISSING ALL NON-
CERTIORARI COUNTS. (AOBr, pp.23-42)

OPENING (OCBr, pp.7-9)
The Court’s attention is directed to a summary (pp.24£Y., infra) of Appellants’

appeal-in-chief against which the OCBr is directed,

Respondent asseris it “seeks finality” based on federal partial summary
judgment and that claim preclusion should be imposed on Plaintiffs to provide the
particular kind * of “finality” i demands,. Respondent misundetstands “finality's

meaning for claim preclusion purposes and the concept of “claim prechision” itself,

Respondent admits (p.10) Wisconsin ctubraces the Restatement and tha
“claim” means a transaction (orrelated set of transactions) giving rise to one or more
asserted remedial rights, irrespective of the legal theories or grounds upon which a

remedy is predicated (pp.11-1 2),

The Restatement provides: (i) that §24(1)’s bar of claim preclusion exists only

if there’s “final judgment™; and (ii) guidance (per §13's first sentence and comment

SAg explained below, pp.2-3,
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b) on the meaning of “finality™:

Finality will be lacking if an issue...essential to the adjudication of the claim* has
been reserved for future determination,

Elaborating, §13's comment e, “judgment final as to a part of an action or claim.,,”

expressly refercnces F.R. Civ. P, 54(B), ignoved by Respondent. Moreover:

Federal law determines the effects under the rules of res judicata of 2 judgment of
a federal court, (§87)

The federal courts never adjudicated “all the rights’ and iabilities” of “all the
pattics” as Rule 54(b) requires for federal rulings to have finality for preclusion
purposes;® Respondent’s argument is erroneous that partial summary judgment on

each of the ten counts should receive “finality” is erroneous, See fn. 33, p.30.

Whenever claim prechusion exists, a second proceeding that is commenced
after complete adjudication in an earlier proceeding upon the same transactional

“claim” is barred. (AOBr, pp.23-26) (Because Respondent admits the proceeding

iState law cettiorari review theory-of-relief issues were so reserved,

3Blair v, Cleveland Twist Drill, 197 F.2d 842 at 845 (7" Cir. 1952}, explains that a count that’s
dismissed “without prejudioe” but without leave to refile in that fornm adjudicates only the
single right o litigate in that forum but not “ultimate rights” and henee not “all rights,”

®Rule 54(b) states that prior thereto, all rulings are subject to “revision” at any time-not the
“finality” Respondent demands, Additionally, Respondent {p.27) notes the District Court
determined-given the pendency in Wisconsin’s courts-t could ng longer employ Rule 54(b),
observing “thers was no further work” for that court. But that caurt didn’t address lack of
preclusive effect on Wisconsin’s courts under Rule 54(b) of partial summary judgment [per §13'
comments (b) and (e)],

2-
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below on the same claim isn’t barred, it admits claim preclusion “finality” doesn’t
exist, yet inexplicably claims entitlement thereto.) Where claim preclusion isn’t
present, asecond proceeding upon the same transactional claim can be subject instead

toone of two doctrines’ pertaining to matters actually decided in the first proceeding;

(1) issue preclusion--if the second proceeding involves a different “case;”

or

(2) tore flexible® law-of-the-case--if the second proceeding pertains to the
same “case” involved in the first proceeding,

But it’s Respondent’s sleight-of-hand to claim entitlement to “finality” in the more

sweeping’ “claim preclusion” sense of “bar” where there’s never been full

adjudication of all parties’ rights and liabilities.

CLATM PRECLUSION (AOEr, pp-23-25; OCBr pp.9-14)
Respondent admits Claim Prechusion cannot apply absent “a final judgment on
the merits...”  (p.10). The Restatement provides dismissal without prejudice (as
OCBr, p.3 admits occutred) of one or more theories or grounds supporting recovery
on a singular transactional claim is insufficient to impose claim preclusion although

other theories or grounds received merits adjudication.

"Berg v. General Cas. Ins. Co., 2012 WI App 1@14 (SA18),
State v. Stuart, 2003 W73 at ¥p23-4P24,

*Finality™s definition differs for “issue preclusion.” SA19,

-3-
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o OCBr’s Internal Contradiction re; Continuation of Litigation on
Same Transactional Claim

Respondent’s Point I(A) correctly states:

The doctrine of claim preclusion acts “io prevent endless litigation.”

Claim preclusion ensures that “a final judgment is conclusive in all

subsequent actions....”

Respondent’s error is the federal courts expressly didn’t terminate future litigation
over the entire transactional claim, Therefore, “claim preclusion” isn’t present,
Respondent engages in self-contradiction, acknowledging Plaintiffs’ action on the
same transactional claim can contite while inconsistently asserting the federal coutt

outcome should prevent that continuation litigation: “conchusive in all subsequent

@ Respondent Gives Lip Service to “Clajm™’s Transactional
Definition,

Apart frorn its concluding clause--a non-sequitur--reading “and thus dictate the

application of claim preclusion,” {OCBr’s p.10 (last §) through p.12 (first full Dl

reads as if Plaintiffs-Appellants’, Respondent admits:

An identity of causes of action may be present even though “the legal theories
[and] remedies sought...nay be different between the first and second actions.”
(p.11)

However, Respondent doesn’t connect-up “claim™s transactional definition in $24(2)

including “Comment a,” That comment’s relevant portion appears at AOBr, p.24.

4.
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Respondent’s key non-apprehension is that relief available by state law certiorari
review is merely a “variant form of relief’ per comment a’s quoted text. The
transactional definition of “claim” makes clear federal Count XI (state statutory
certiorari review) isn’t a separate “claim” for preclusion purposes; it’s merely one
possible basis for relief within the unitary transactional claim underlying the federal

pleading’s all eleven counts,

Respondent’s Point 1(B)(1) begins with this sentence containing two

contradictions:

Bagle Cove asserts that because the Judgment entered by the District Court
preserved its right to pussue a claim for certiorari review, the judgment does not get
ad 4 bar to any of its claims in thig proceeding,

f‘irst, the improper use of “claim for certiorari review” and “any of its claims”
to refer to variant forms of relief contradicts Respondent’sr own acknowledgement
df Wisconsin’s transactional definition of “claim.” Disrogarding that definition,
Respondent repeatedly errs, describing relief sought by statutory certiorari review as

a separate “claim.” (pp.15-16, 31).

The second contradiction re: supposed failure to “bar” anything is addressed

at p.6.
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® OCBr’s Flawed Effort to Dismiss Comment e's Significance,

Respondent attempts deflecting $20, Comment e, !° stating the District Court
“spent 48 pages discussing its reasoning in dismissing all of Bagle Cove’s causes of
action save its one for certiorari review” (p.17), yet Respondent doesn’t rebut

Appellants’ argument that within those pages, the District Court:

nover considered Plaintiffs’ “No Preference” clause argument...and gave only
perfunctory, erroneous treatment to their’ “burden-on-telf gious-exercise” argument
by wrongly equating the scope of Wisconsin constitutional protection with federal
law,

Respondent doesn’t address Comment ¢’s Illustration 4 supporting claim preclusion’s

inapplicability,

A)  AOBr's Argument I(A): Claim Preclusion’s Prina Facle
Inapplicability, (AOBr, pp.28)

1)  AOBr’s Argument I(A)1): Incomplete Adjudication.
(AOBr, pp.25-26;0CBr, pp.14-19)

OCBr Point I(B.)(1.) (p.14) fabricates the accusation reproduced at p.5.
Plaintiffs haven’t maintained federal summary judgment on these counts isn’t entitled

to preclusive effect:

V. RLUIPA Nondiscrimination -

V1, Federal Equal Protection

A OB, p.26.
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VII. First Amendrngnt
IX, ADA
X. Rehabilitation Act

Respondent then admits its fabrication::

Perhaps acknowledging this absurdity, Bagls Cove suggests that
anv preclusive effect could only come under...isswe preclusion.

(p.16)

That’s almost accurate: Plaintiffs’ ackn owledgment re: the afore-listed counts cormes

not*“onlyunderissue preclusion” but ratherunder either! issue preclusionor, likelier,

law—of—the-case;

Respondent’s accusation notwithstanding, this case isn’t about whether the
entire federal summaty judgment is modifiable, instead presenting narrower issues:

(1) Whether Theories Not Presented to the federal courts Can Be Raised

Below Where the Federal District Court Would’ve Clearly Refused Their
Adjudication;

(2) Whether Wisconsin’s courts, in the Seamless Continued Prosecution of the
Cage, can; '

(A) Address Theories of Wisconsin Constitutional Law Presented to the
Federal Courts But Not Considered or Analyzed by Them (Yet Swept

Into Demonstrably Erroneous Summary Judgment); and

(B) Cortect Issues of Wisconsin Constitutional Law Presented to and

Wrongly Decided by the Federal Courts Despite Contrary Wisconsin
Supreme Court Precedents;

Hgeq text at fun.7.
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{3)  WhetherPlaintiffs Can Re-raise an RLUIPA Substantial Burden Ground
Due to Schlemm v, Wall, whether or not limited to Prospective-only Relief,

2)  AOBr’s Argument I(A)2): Full Adjudication of Single
“Case”. (AOBr, pp.26-28; OCBr, fu.2, p.19)

Respondent tries using a footnote to rebut arguments that the court below erred

in refusing to apply the “same case” concept, and find claim prechusion inapplicable.

Montano involved parallel proceedings on one transactional elaim in state court
{presenting state law theories) and in federal court (presenting fedetal law theories)

stated to be the same constitutional case.

Respondent incorrectly claims Peacock only dealt with “issue preclusion.” See,
P y

p.39.
TheRestatement’s “Scope” provision (SA20) addresses companion federal and

state court proceedings.

B)  AOBr’s Argument I(B): Applicable Claim Preclusion Exceptions.
(AOBr, pp.28-35; OCBr, pp.14-35) )

1) AOBr’s Argument I(B)(1): Express Reservation. (AOBr, p.28;
OCBr, pp.14-19)

Respondent doesn’t rebut §26(1)(b)’s rule rendering claim preclusion’s bar
inapplicable where “the court in the first action has expressly reserved the plaintiff's

right to maintain the second action” as oceurred here.
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2) AOBr’s Argument I(B)(2): Declination to Exercise Supplemental
Jurisdiction. (AOBr, pp.28-30; OCBr, pp.19-21)

Respondent agrees Parks applied §25, comment e, AGBr (pp.28-30) contained
argument raising Wisconsin’s unique subgtantive due process state constifutional
protection unavailable under federal law. Respondent’s reliance on C&S.
Management, Inc. is misplaced; it addressed only procedural, not the unique-to-
Wisconsin substantive, due process protections, (223 Wis. 3d at 393) Thus, the
outcome in Parks should likewise be the outcome here with Parks as controlling

precedent,

3) AOBr’s Argument I(B)(3): Impermissible Centinuing Restraint
on Plaintiffs’ Religious Liberties. (AOBr, pp-30-31; OCBr, pp.25-
26)

Respondent doesn’t rebut tha.t the OC'ZSPO, facially and as-applied, continues
prohibiting Plaintiffs’ constructing a year-round Bible camp on family lands (and
elsewhere in Woodboro) or that such restraint violates §26(1)(f) and Wisconsin’s
heightened religious liberty protections. (AOBr, p.15)

4) AOBi’s Argument I(B)(4): Incoherent Disposition. (AOBr,
pp.31-32; OCBr, p.25)

The District Court declinéd retainiﬁg supplemental jurisdiction over Count XI
because “the factual and legal issues” posed by that étate law certiorari count “are
sefficiently different from the others considered in this case,” {AOBr, p.31), Yet, it
granted summary judgment on the Wisconsin Constitution’s unique (and obviously
“sufficlently different”) “No Preference” clanse without ever addressing it, causing

9.
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incoherent digposition.

Respondent’s assertion (p.26) Plaintiffs don’t “cite to or articulate a standard”

overlooks §26(1)(f)’s textual standard approvingly referenced by Kruckenberg, 279
Wis.2d at 537,

5) AOBr’s Argument I(B)5): Failure to Fairly & Equitably
Implement Wisconsin’s Constitational Scheme, (AOBr, pp.35;
OCBr, pp.21-25)
Respondent doesn’t rebut §26(1)(d) renders claim preclusion inapplicable for
two regsons:
(D the federal courts’ refusal to address Wisconsin
Constitution’s “No Preference” Clause, given OCZSPO
disfavor of year-round Bible camps. (AOBr, pp.32-33)
Respondent doesn’t rebut that where courts overlook theories for relief
presented, claim preclusion’s inapplicable. (AOBr, p32). Here, both federal courts
refused to consider Article I, §18's “No Preference” Clause pleaded by Plaintiffs,
Therefore, they failed implementing Wisconsin’s special constitutional scheme
protecting particular modes of worship and types of religious establishments against

second-class treatment, It’s untrue that: “[TThere is no evidence that the District

Court or the Seventh Circuit fafled to apply some explicit tenet of law.” (OCBr, p.22).

OCBr, p.23, notwithstanding, Plainfiffs aren’t “to blame” fot the federal
courts’ failure to consider and/or address the *“No Preference” Clause:

-10-
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® Plaintiffs’ foderal complaint repeatedly charged“No Preference” Clause

violations, (SA12),

® Respondent’s federal Count VIIL, “Wisconsin Constitution,” motion

sought summary judgment based only on:
(1) alleged non-giving Notice of Claim™; "2

(@) immunity re: defendants’ as-applied acts in denying rezoning and the

conditional use permit;® and

(3)  Plaintiffy’ alleged failture to show sufficient burden under Article I,

§18's freedom of conscience clause;!*

Respondents didn’t brief summary judgment on the complaint’s allegations of facial
“No Preference” Clause violations, Plaintiffs’ opposing memorandum argued
Woodboro’s zoning map “facialty discriminates® in faver of year-round churches and
against year-roﬁnd Bible Camps.” Onlyin Defendants-movants’ sandbagging Reply

Brief'was their immunity argument expanded to cover all of Count VIIT. Responding,

IZDCD?%!SE, Point VII, pp.49-51; Plaintiffs’ rebuttal: DCD#YI, m.116-118,
®DCD#52, Point VIIL, pp.51-53,

"“DCD#52, Point IX, pp.53- 54,
YDCD#9L, pp.98-99.

11~
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Plaintiffs filed their Notice of Additional Authority (OCBr, p23, DCD#106; SA21).
Respondent incorrectly asserts DCD#106 (expressly devoted to Count VIII'®) didn’t

cite to Article I, §18.

® Respondent asserts federal courts’ failures to address the “No
Preference” Clause supposedly “is fundamentally beside the point.” (OCB, p.24)
Contrary, §26(1)(d) provides judgments plainly inconsistent with “fair and equitable

implementation of constitutional schemes” have no preclusive effect.

® The OCBr’s footnote 5 assertion Plaintiffs’ “waived” their “No
Preference” argument is refuted by the defendants (summary judgment movants)

never discussing it and by argument at SA21-22,

® Respondent’s Kruckenberg reference (p.25) is inapposite:
Kruckenberg's not under §26(1)(d).

(ii) the federal courts’ failure to apply Wisconsin’s

Constitution®s Heightened Religious Liberty Protection

Scheme. (AOBr, pp.33-35)

The OCB made no response to this point so there’s no reply.

168A1, p.51.
13-
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C)  AOBr’s ArgumentI(C): DueProcess and Equal Protection Dentals.
(AOBr, pp.35-37; OCBr, pp.26-28)

Respondent attempts (p.27, full §) a refutation, incorrectly asserting the

District Court rejected “this” hypothetical “argument.” That coutt wasn’t called upon
P

to, and didn’t, decide whether:

(1) FR.Civ.P. 54(b) aliows modifying its summary judgment ruling at any
time before Count XI, “State Law Certiorati” was adjudicated jfrather -
than dismissing Count XI without prejudice-that court had instead
decided to retain supplemental jurisdiction; and/or

(2)  Federal law aflows Wisconsin’s courts to modify a federal court’s

summary judgment grant where manifest error and/or intervening
change in controlling law is, as here, demonstrated.

D) AOBr’s Argument I(D): No Issue Preclusion Dismissal, (AOBr,
pp.37-42; OCBr, pp.33-37)

Respondent asserts (p.33) “relitigation of these issues is also barred by...issue
preclusion” Given Respondent’s unsuccessful,'” issue-preclusion-based partial

summary judgment motion," its not cross-appealing therefrom bars its argument,

Respondent misreads (p.34) the federal ruling’s fn.21 (DCD#155, p.39; SA2)

as saying the OCZSPO “constituted a compelling governmental interest.”

17R 48, pp.10-11,

18R 21, Points B & C, pp.11-24.

13-
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Respondent incorrectly claims (p.35) “Eaglé Cove failed to sufficiently
develop and advance” its “No Preference” theory. Plaintiffs pleaded it to the federal
courts (SA11), didn’t seek summary judgment thereon, and had ro responsibility to

| “advance” it until trial, It was the defendants--sumimary judgment movants--who
sandbagged the District Court by not addressing the federal complaint’s “No

Preference” Clavse allegations. (p.11, supra),

Respondent claims (p.36) “Eagle Cove was provided with more than an
adequate opportunity to obtain a fair and full adjudication...in the federal action.”
Full adjudication hasn’t occurred. Nor was adjudication in the federal system “fair”
where Plaintiffs” “No Preference” pleadings were ignored and their arguments--
opposing summary judgment'® and appellate affirmance® on the “No Preference”

Clause--were never mentioned by either federal court,

BhCD#106.

HgA22.

-14-
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I)  AOBr’s ARGUMENT II: RENEWED RECONSIDERATION MOTION.

(AOBr, pp.42-45; OCBr, pp.37-45)

Respondent states (p.42) “sec. 806.07(1)(g)...applies onlyto equitable actions”
where “the decree has a prospective effect.” Respondent’s error is thinking “the
federal judgment” on Count ITI wasn’t “equitable or prospective,” Plaintiffs sought
injunctive relief;* its denial--part of summary judgment--means Defendants’ facial
prohibitions upon Plaintiffs’ ciesired land use remain intact (i.e., prospective effect)
against Plaintiffs’ renewed efforts for injunctive relief even where, as here,

intervening law has dramatically changed.
Respondent incorrectly states:

Eagle Cove asked the Circuit Court fo allow it to do precisely what
the federal courts rebuffed.... Eagle Cove denies any effort to
vacate the federal judgment, but that is exactly what it asked the
Circuit Court to do in “mov[ing]...to eliminate the preclusive
effect...of the federal court’s,..sunimary judgment, {p.38)

Contrariwise, Plaintiffs explained (AOB, pp-42-43) the difference between

their federal and state coutts” post-Schlemm efforts:

® Moving the federal courts to vacate Count Il, “RLUIPA Substantial

Burden” summary judgment denying Plaintiffs, tnter alia, damages for
Defendants’ past (pre-Schlemm) acts:

Yorsus:

AIDCD#16, p.53.

15




o Moving the Circuit Court for relief () from the contimiing post-
Schlemm preclusive effect of denial of injunctive relief, and/or (ii) as
to their ability to recover money damages for the continuation, post-
Schiemm, of Defendants’ prohibitions; but withous requesting vacatur
af the federal summary fudement

Respondent incorrectly claims (p.39) Plaintiff’ §806.07 motion was
premature. The Circuit Court viewed, as final, summary judgfnent on RLUIPA’s

“Substantial Burden” count,

See, p.531t,, re: Respondent’s argument concerning Rule 60(b)(6) and STATS.

806.07(1)(h).

) AOBr’s ARGUMENT III: RLUIPA SUBSTANTIAL BURDEN
“WOULD’VE NEVER BEEN LITIGATED” BELOW. (AOBr, pp.45-47;
OCBr, fn.6, p.37)

Respondent irrelevantly maintains Plaintiffs haven’t “asserted an independent
cause of action under RLUIPA in its amended complaint”: the ruling forecloses

Plaintiffs from ever submitting a second amended complaint raising RLUIPA based

on Schiemm that was decided only after Plaintiffs’ amended complaint had been filed,

See, p.36, 1e: Respondent’s untrue assertion Plaintiffs’ arguments “wouldundo
any judgment any time subsequent developments in case law altered the applicable

legal context,...”

-16-
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1V) AOBr’s ARGUMENT 1V: HANLON. (AOBr, pp.24-25; 47-50; OCBr,
' pp.28-33)

Respondent agrees that Hanlon’s inapposite to the instant procedural situation,
being its “inverse™ Respondent doesn’t contest error below that Hanlon was--

rather than being z‘nverse--supposedly directly on point® (the Circuit Court’s sole

basis for imposing claim preclusion).

Respondent (pp.29-30) wrongly charges Plaintiffs with maintaining Hanlon
“adopted a new exception to...claim preclusion.” See, §26(1)(d)’s exception (AOBT,

p.49).

20CBr, p.32, “Hanlon might have been directly on point” p-31; *Unlike,..plaintiff in Hanlon”

Be_applicability of...Hanlon...to the jnstant case,” (R.48, fa.1].
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CROSS-RESPONDENTS’ PORTION

STATEMENT OF THE CASEX
While Plaintiffs’ Petition for Rehearing filed November 13, 2013% was
pending in the U.8. Court of Appeals as directed agaiﬁst that Court’s October 30,
2013 Opinion, they commenced their one-court state court phase of their civil action6

for state law certiorari review on what had been federal Amended Complaint Count

XTI,

On Augost 29, 2014, Plaintiffs, with leave of court, filed their Amended
Complaini® in the state Circuit Court action that added fifteen additional counts,’
grounded in divers provisions of Wisconsin law, various of which grounds hadn’t
been presented by the Plaintiffy’ foderal Amended Complaint, The nature of each

count is summarized in tabular form {8A4, p.6®). The Amended Complaint

Hy comprohensive Statement of the Case appears at AOBr, pp.6-23,

®Doc, #52 in Docket #13-1274.

*R.1

R, 10SA4,

BsAd, b1,

BCount IV was inadvertently misdescribed ag being under the “No Preference” Clause,

-18~
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contains express allegations referencing the Wisconsin Constitution’s “No

Preference” Clause., {SA12),

On October 2, 2014, Woodboro moved to dismiss the entire action below,
falsely alleging that the federal District Court had “reached the merits of the state law
claims and dismissed therm on their merits.”*® In fact, the District Court didn’t reach

the merits of federal Count X1, “State Law Certiorari Review.”

That day, Woodboro also submitted its motion for sanctions at issue in this

cross-appeal.

On October 22, 2014, Woodboro filed a motion for judgment on the pleadings,

(R.25)

Following briefing®' on Woodboro’s motions to dismiss and for judgment on
the pleadings and the County’s motion for partial judgment on the pleadings, the
Circuit Court heard argnment on December 12,2014, By agreement, briefing on the

sanctions motions was deferred. (R.121, pp.77-78).

On January 23, 2015, the Circuit Court declined to grant Woodboro’s motion

to dismiss the action but struck the additional, newly-added state law declaratory

3R 16.

*'ncluding Plaintiffs’ submission of “Corrected Combined Response” filed by leave granted
December 12, 2014 (R.45;46) to the Defendants’ respective Motions to Dismiss,

-19-
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counts (Counts IT - XVI) on the basis of Claim Preclusion, thereby limiting the
Plaintiffs” action to its original state law certiorari review (Count I) as originally
raised by federal court Count XI.*> The portion of the ruling denying sanctions is

SA25.

On February 13,2015, Plaintiffs moved for recopsideration,” arguing® that the
court had erroneously apglied claim preclusion in dismissing the added non-certiorari
counts, After briefing,” the Court on April 22, 2015 denied Plaintiffs’ Motion for
Reconsideration.®*® Unbeknownst to the litigants and court, the previous day (April
21), the Seventh Circuit decided Schlemm v. Wall¥' Plaintiff Schlemm alleged
infringement of his religious liberty protected by RLUIPA’s “substantial burden”
provision. The Seventh Circuit concluded that it had applied an incorrect standard in
affirming summary judgment on federal Count IT1, “RLUIPA Substantial Burden,”
in its earlier 2013 Eégle Cove affirmance. (SA16), Shepard’s case citator reports the

2013 Opinion to be “Overruled in part as stated in Schlemm v. Wall™®

3R A8ISAS.

¥R 49-50,

MR.50,

35R.55; R.56,R.57.
36R.ué. _

H3Als,
3R.590pp.8-9.
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After discovering Schlemm, Plaintiffs dispatched on May 13, 2015 to the
Circyit Court their Renewed Motion for Reconsideration® that referenced the
Schiemm development and apprised the court of their contemporaneous federal court
filing of a motion for relief* from the summary judgment on Count III, “RLUIPA
Substantial Burden,” The proceeding below, including the Renewed Motion for

Reconsideration, was continued generally,

Plaintitfs’ efforts to have the federal courts vacate the grant of summary
Jjudgment on Count ITT, RLUIPA “Substantial Burden™ proved to be of no avail when,
on October 2, 2017, the U.S, Supreme Court denied their Petition for Writ of

Certiorari (AOBt, pp.19-22).

Thereafter—-thé federal track having terminated-—-the Circuit Court reactivated
the proceeding and on November 22, 2017, permitted submission of Plaintiff’s
Amended and Updated Memorandum®! in support of their still-pending Renewed
Motion for Reconsideration. That Memorandum explalincd that, notwithstanding the
federal courts’ refusal to vacate the summary judgment on Count I, RLUIPA
Substantial Burden, Plaintiffs should receive relief ynder Wisconsin law from the

prospective preclusive effect of that judgment found to exist by the Court’s Janvary

¥R .58.
“Motion at Appndx, W-1[R.94|App,318; memorandurm af Appndx, W-2[R.94|App.321.
“IR#84 including Bxhibit A (R.80&R.79 and its Appendix) and Exhibit B (R.81),

-21-
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23,2015 ruling. Additional bricfing ensued.#* By oral ruling® on February 21, 2018,
the court denied Plaintiffy’ Renewed Motion; a Judgment* was filed April 4, 2018

infavor of Woodboro and the County dismissing them from the case, and leaving only

the BOA as a party-defendant. Woodboro filed no motion for sanctions against
Plaintiffs’ submissions,

This appeal and Woodboro’s cross-appeal ensued,
Woodboro’s assertion that Bagle Cove is attempting “to re-litigate its religious
freedom claims in the Circuit Court” (TBr, p.2) is addressed at p.62, infra.

Woodboro’s Statement of the Case is imprecise and internalty contradictory;

Tudge William Conley did not defer resolution of the merits of the plaintiff"s state
law claims, Inhis decision disposing of the Fedoral Case, Judge Conley explicitly
stated that although he could defer the state law claims and remand them, he would
not do so. Instead, he teached the merits of the state law claims and dismissed them
on their merits, He did not dismiss the plaintif’s statutory cerfiorari claim, (TBr,
p-3)

First, reference to “claims” in the plural is erroneous because what’s in issue
is preclusion doctrine, All counts of the Plaintifis’ federal and state coutt complaints
arose out of the same transaction and thus constitute but a single “claim.” [AOBr,

pp.23-28]

#R.98-100,
“R.124[3A9.
#R.107SA10.
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Second, Woodboro erroneously regards a request for relief under Wisconsin
statutory certiorari review procedure as not involving “the merits of state law.”™ An
essential component of state law certiorari review is whether the tribunal below

correctly applied substantive state and federal law. %

Third, as correctly noted by the Circnit Court below and directly contrary to
Woodboro’s incorrect statement, District Judge Conley didn’t “dismiss the merits” of
issues of law and fact that are part of statutory certiorari review. [SA2, pp.47-48, “the

court will not retain supplemental jurisdiction over this state law claim ...” ]

+This false assertion is repeated at TBr, p.24: “Bvery state law merits claim Bagle Cove
stated or could have stated was resolved.”

Ctate ex rel, Rutherberg v. Annuity & Pension Board; Murr v. St. Croix County Bd. of
Adjustment, 332 Wis.2d 172, including among the four-pronged scope of §59.694(10) certiorari
review “whethe it [the tribunal below] proceeded on a correot theory of law.”
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CROSS-RESPONDENTS’ ARGUMENT ON WOODBORO’SCROSS-APPEAL

D THE CIRCUIT COURT PROPERLY DENIED WOODBORO’S
OCTOBER 2, 2014 MOTION FOR SANCTIONS. (TBr, pp.13-31)

A}  Plaintiffs’ Position Below Was Supported by More Than a
Reasonable Basis in the Law and By Good Faith Arguments on an
Issue of First Impression.
Whether Plaintiffs’ adding state constitutional grounds was frivolous is
derivative of whether so pleading them as separate counts was supported by
applicable legal principles, Before diving into the derivalive “frivolous” question

raised by Woodboro's cross-appeal, it’s helpful to review the substantive analysis

of Plaintiffs’ appeal-in-chief,

Per AOBr, pp.26-28, the threshold question®” in this entire matter is “What
sef of rules govern?” The angwer to that threshold question turns on whether the

federal and state proceedings constitute one “case” or fwo “cases.”

If the federal and state proceedings pertain to only one actionable “case,”
then the state proceeding doesn’t involve a separate “case,” it’s merely a
continuation of the federal court forum phase of the “case,” and law-of-the-case

rales govern, Because claim and/or issue preclusion rutes apply only where a

1 Ag recognized in Berg,
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“case” has received complete adjudication on all issues presented, those ruleg

wouldn’t apply.

But if the federal and state proceedings pertain to g “cases,” then claim
and issue preclusion rules govern. Because law-of-the-cage rules apply only to

proceedings involving the same “case,” they wouldn’t apply.

To recap, Plaintiffs argued® below:

1} The state proceeding constitytes continued prosecution of one single “cqse™
which prosecution began in federal court,” Therefore, Law-of-the-Cage rules

govern, and Plaintiffs are entitled to:
(i) add the new state constitutional counts:

(A) that contain theories and/or grounds not presented
to the federal courts; and/or (B) that effectively provide
for correction of manifest errots of Wisconsin
Constitutional law committed by the federal courts on
federal Count VIII, “Wisconsin Constitution, Article L

§18” with respect to both (a) its “No Preference”

“R.33; Bxhibit to R.45; R.46.
*A0Br, pp.26-28; P8, supra; Montano, ER.Civ.P. 1,2 and 3, Pegcock
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Clause and (b) its “No Infringement with Worship
according to the Dictates of Conscience and No
Interference with the Rights of Conscience “ provisions

and

(i) revisit the RUUIPA Substantial Burden issue, based on the
Seventh Circuit’s change in law pronounced in Schlemm, decided

during the pendency of the “case.”
2) But if the state court proceeding involves a second separate “case™

(@  Claim Preclusion is Still Prima Facie Inapplicable for Want of a
Final Judgment on the Merits as to all the rights and all the liabilities
of all the parties presented to the federal courts on the transactional

'+ “claim™ sef forth in the federal amended complaint (AOBr, pp.25-26;
Restatement §20 including comment e.); the fact pattern in Parks

(171 Wis, 2d at 733)),

(b)  Bvenif Claim Preclusion Were Ruled Prima Facie Applicable,
Claim Preclusion Cannot be Properly Imposed on Plaintiffs for
Multiple Reasons:

(1) The federal courts expressly dismissed part of the action
(federal Count XT) “without prejudice” (AOBE, p.28;

26-




2

€)

4)

App. 562

Restatement §26(1)(b); the fact pattern, as noted above, in
Parks),

Per Parks’ direct application of Restatement §25, comment
e, the “unique” state equal protection, due process, and
religion clause issues caused Judge Conley to expressly
decline jurisdiction over them, rather than decide them, in the
state certiorari count’! Similarly, those exact same issues
would “clearly” have caused him to also decline jurizdiction

over them, rather than decide them, in the state constitutional -

counts had they been pleaded. Judge Conley’s explanation
declining jurisdiction over those “unique” state questions in
the state certiorari count cannot possibly be read as
willingness to retain jurisdiction over those exact me “unique”
state law questions if and when presented in sfate
constitutional counts,

Where Interposition Would Result In:

(A) A Continuing Restraint on
Fundamental Religious Liberties (AOBr,
pp.30-31, Restatement §26{1}());

(B) An Incoherent Disposition (AOBr,
pp.31-32 Restatement §26(1)(£)); and/or

(C) Inconsistency with a Constitutional
Scheme that Provides Special Protections
for Religious Liberties (AOBr, pp.32-35,
Restatement §26(1)(d));

Where the dismissal without prejudice was based on a
discretionary tuling declining to retain supplemental
jurisdiction over a pendent state law cause of action, such
decision--intended to benefit plaintiffs by favoting determina-
tion of that state law count in state coutts better versed in

Wisconsin’s law—cannot constitutionally result in causing
claim preclusion only then to become applicable, thereby

®AQBr, pp.28-30.

31Those issues arise under certiorari’s “incorrect theory of law” ingniry, (AOBr, f0.107).
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placing plaintiffs in a worse position than if the court had
decided to retain pendent jurisdiction where claim preclusion

. would plainly be inapplicable per F.R.Civ.P, 54(b). (AOBx,
pp.35-37).

In sum, because claim preclusion cannot be imposed, then Plaintiffs are s/l

entitled to:

(1) add the new state constitutional counts (A) that contain theories and/or
grounds (i.e., “issues”) not presented to the federal courts because issue preclusion
18 prima facie inapplicable: and/or (B) that provide for correction of manifest
errors of ‘Wisconsin Constitutional law, committed by the federal courts (e.g. on
federal Count VIII, “Wisconsin Constitution” because of express exceptions to the

imposition of issue preclusion, (AOB, pp.37-42); and
(i) revisit the RLUTPA. Substantial Burden count for other reasons,

Therefore, under either one-case or two-case analysis, Plaintiffs are entitled

to the same relief,

B)  PartI(A) of Woodbore’s Argument Misstates “Applicable
Law.” (TBr, pp.13-17)

Woodboro references both STATS. 895.044(2)(a) (pertaining to withdrawal

of an offending pleading) and Stats. 895.044(2)(b) (pertaining to non-withdrawal

AOBr, pp. 42-47; p.15, supra; p.55, infra; Restatement §26(1)(f); WIS, STATS. 806.07(1)(g) and
(h); Christian v. Jemison,
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thereof), (TBt, p.15) But it doesn’ accurately quote the critical “clear and
convincing evidence” condition that’s prefatory to both of the foregoing statutory
provisions:

Upor either party's motion made at any time during the proceeding or upon

judgment if  court finds, upen clear und convincing evidence, that sub. (D@
ot (b} applies to an action...commenced or continued by a plaintiff.,., the court;
[thence follows (a) pertaining to withdrawn pleadings and (b) pertaining tb non-
withdrawn pleadings] (STATS. $95.044(2))

Woodboro also doesn’t quote the prodicate “sub.(1)(a) or (b)” that must be
found fo have been viclated:

(1) A party or a party’s attorney may be liable for costs and fees under this

section for commencing, using, or continuing an action ... to which any of the
following applies:

{a) The action ... was commenced, used, or continued in bad faith, solely for
purposes of harassing or maliciousty injuring another,

(b) The party or the patty’s attorney knew, or should have
known, that the action .... was without any reasonable basis in
law or equity and could not be supported by a good faith
argument for an extension, modification, or reversal of existing
law,

Ratber than employing (1)(b)’s actual language, Woodboro repeatedly
substitutes the phrase “without legal merit,” (TBr, pp.16-17). Given the just-
quoted statutory text, a “gecd faith argument’-- irrespective of the absence of

“legal merit”-- is sufficient to prevent the award of sanctions under Wis, STATS.

895,044(1)(b) and (2).
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Woodboro erroneously alleges that §895.044 “differs from §802,05
because it applies only to claims which are without logal merit.” (TB, p.15)
Comparing these two statutes shows that their tespective threshold tests are
virtually identical: (i) the subjective bad faith/improper purpose tests of
802.05(2)(a) and 895.044(1Xa) ate virtually indistinguishable; and (ii) the

objective tests of 802,05(2)(b) and 895.044(1)(b) are likewise almost identical 3

€y PartI(B) of Woodboro’s Argument Erroneously Alleges All of
Plaintiffs’ “State Law ‘Claims’ Were Adjudicated by the Federal
Court.” (TBr, pp.17-20)

Woodboro confuses a District Court’s “final decision” with a District
Court’s “adjudication of all rights and liabilities.” (TBr, p.18). The District Court
didn’t adjudicate the “ultimate rights™** and liabilities of all the parties under
Count XI of the federal amended complaint based on the ground of state law

certiorari review even though it entered 4 “final decision” in the sense of

constituting its last act in the federal trial court phase of the action,* Rather, it

W oodboro’s observation is cotrect but irrelevant that §802.05(2)(c) and (d) pertain to factual
assertions, whereas §395.04 doean’t, TBr, p.15.

HBlatrv. Cleveland Twist Drill Co., 197 F.2d at 845,

*Woodboro suggests (TBr, p.18) that Bagle Cove appealed the District Court’s summary
Judgment decision as & “final decision of the district court.” More precisely, the appeal there was
taken under the “coliateral order doctrine” ag explained in SA26, being the Jurisdictional
Statement of the Plaintiffs-Appellants’ Brief (Doc, 9-1) in their renewed appeal #16-3194 to the
Seventh Circult, U.S. v. Wallace & Tiernan Co., 336 U,8. 793 at 794, fh.1 (1949) makes clear
that just because an ordet is appealable os a final order doesn’t mean that the portion of such
order directing a dismissal without prejudice is “final” in the sense of having any preclusive
effect. Anappealable order that dismisses an action without prejudice has “no res Judicata” (l.e.,
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expressly dismissed that Coung X1, “State Law Certiorari Review,” without
prejudice to continuing the action, as Plaintiffs timely did, in Wisconsin’s courts 56
Moreover, state law certiorar] review examines whether the administrative tribunal
below proceeded upon a correct theory of law. Thus, all federal and state law
bases presently remain before the Circuit Court within Count I, “State Law
Certiorari Review” (f/k/a federal court Count XT) except for those legal theories
actuaily adjudicated in the federal coyrt system and to which issue preclusion or
law-of'the-case doctrine applies, The Amended Complaint identified numerous
state law theories not decided by the District Court and to which neither issue
preclusion nor law-of-the-case doctrine could possibly apply. Per AOBr, p.37,
these include the theories of law presented as independent bases for relief as
Counts I1T, V, VII-XT, XIH, XIV and XVI of the Amended Complaint filed below
and appearing at SA4, Bven though the Cireutt Court struck those counts,” those

legal theories remain fully available as patt of certiorar; review as to whether the

preclusive) effect, (Rinieri v. News Syndicate Co,, 385 F.2d 818 at 821 (2 Cir. 1967)),

*Simitarly, Woodboro asserts: “Eagle Cove certainly does not (and cannot) contend that the
Distriet Court expressly reserved Eagle Cove's right to bring the state law claima again.” (TBr,

the ramifications that that review entails, Including but noi limited to an adjudication of whefher
the administrative tribunal being reviewed correctly applied the substantive law, See Wisconsin
case law at footnote 46, In addition, the District Court didn’t addregs the impact on preclusion
doctrine of its decision not o fully adjudicate all the parties’ rights and liabilities.

TWhich striking is hete on appeal as part of the Plaintiffs’ appeal-in-chief.
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administrative tribunal below correctly applied the Taw. The Circuit Court so held
in ruling:

Furthermore, there is a difference between asserting a claim that one’s equal

protection rights have been violated as a basis for an award of damages® and

asserting that one’s equal protection right have been violated in the context of
cextiorati review.” (R.48, p.11)

Thus, Woodboro errs in asserting that all state law issues (what it incorrectly calls

“claims™) were federally adjudioated.

The ruling below creates the irreconcilable contradiction that the District
Court didn’t exert;ise jurisdiction over the certiorari count because of the "unique”
state issues that arise under the "incorrect-theory-of-law" inquiry, yet somehow
might plausibly have exercised jurisdiction over the stricken counts where those
exact same "unique” state issues present exactly the same bases/theories for relief

as under the certiorari incotrect-theory-of-law inquiry. (See, AOBr, p. 29).

Woodboro also points to the Seventh Clrcuit’s statement made in the
context of the Plaintiff’s REUIPA “Total Exclusion™ argument concerning
Woodboro’s role in deciding petitions for rezoning and application for a

conditional use permit:

3%ee Amended Complaint, Counts X, XI and XIV,

% Amended Complajnt, Count I.

-32-




App. 568

Thus, it {s clear that the County, not Woodboro, exercises furisdiction.” (TBr,
pp.18-19)%

The court so stated only in the context of Plaintifes’ as-applied challenges to the
denials of their rezoning petition and conditional use permit application being
addressed by the Seventh Circuit’s Opinion. But the Plaintiffs also brought facial
challenges to the OCZSPO including its zoning map for Woodboro, See,
Amended Complaint Counts II, ﬁI, IV, V, VL, VIII, X, XII, XJIT and XTIV, Of
these, Counts IV, V, VI, and VIII arise because the zoning map for Woodboro, by
Woodboro’s choice, deliberately contained no Jand whatsoever zoned District 5 or
10-the only districts allowing year-round religious camps, Per Amended
Complaint Y65 - 74, 76 - 82, 88-96 and 99-1185, the zoning‘map for Woodboro
included within the OCZSPO was subject to the Town’s direct control per |

Wisconsin statutes in two ways:

(1) Per Amended Complaint 70, the OCZSPO was required by Wis,
STAT. 59.69(1) “to incorporate” Woodboro’s Land Use Plan,
Woodboro’s Land Use Plan® didn’t provide for institutional
religious use of private lands anywhere within Woodboro® or for any

recreational use of private lands that would have resulted in the

%0As to rezoning, the Seventh Cireuit erred: SAd, §65.
S'DCD#61-24 and DCDHG1-25.
2344, 71,
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OCZSPO’s zoning map having District 5 and/or 10 zoning districts
per WIS, STAT. 59,69(1). Plaintiffs’ objection to the contiﬁuing
omission from Woodboro’s land nge plan for religious uses was
ignored ot rejected by Woodboro. (Amended Complaint, 176-80).
(Woodboro’s own adopted Land Use Plan was also used by the
County as a basis for denying the PlaintifFs Petition for Rezone.
(Amended Complaint, §81)). Thus, precisely as pleaded in the
Arnended Complaint, Plaintiffs' facial aitacks on the land ﬁse
regulatory scheme challenge Woodboro's de Jure action in adopting
its Land Use Plan tha‘; excluded year round religious camps from its

entire jurisdiction.

(2) Under Wisconsin -statutes, the OCZSPO including its Zoning
map for Woodboro facially didn’t take effect for the non-shoreland
portion of Plaintiffs’ property except if and until there was formal
action of Woodboro’s own governing board, Thus, the de jure
action of the Town would be invalidated by a successful facial

challenge to the OCZSPO,

“SA4: Amended Complaint, 63, 64 [Wis, STATS, 59.69(5)(o) and 59.692(2)(a); Amended
Complaint, Y73, 74, and, alleging portion of the subject property outside the 1000' shoreland
area, T120].
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Accordingly, Woodboro’s conclusion that “the prior ruling of the Seventh
Cireuit established, correctly, that Woodboro and no land use authority® over

Eagle Cove™® {s incorrect, both a3 a matter of what the Seventh Circuit ruled and

ag a matter of Wisconsin statutory law,

Lastly, Woodboro’s argument is incorrect that Plaintiffy’ “attempt to bring
the s,.ame claim in state court is flatly barred by claim preclﬁsion.” (TBr, p.19) The
District Court expressly referenced the refiling of federal count XTI in “state court,”
Woodboro’s argument that the Plaintiffs’ “assertioﬁ that the federal court didn’t

completely dispose of the state law claims lacks candor” ({d.) is demonstrably

false.

Per Plaintiffs’ opening and forégoing reply briefs, claim preclusion is
inapplicable because there has yet to occur a complete adjudication with prejudice

of all theories of recovery arising from the singylar transactional claim,

The Celotex and Homola cases (TBr, p. 19) are inapposite: they don’t .
pertain to the procedural pattern present here where the federal court didn’t
completely adjudicate all theories presented by a plaintiff npon a singular

transactional claim and where, as here, the federal court expressly contemplated

% dlso see, Amended Complaint, 65 (SA4).
STBr, p.19.
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the continuation in “state court” of the unadjudicated count and of issues unique to

Wisconsin law,

D) - Parts K{C) and (D) of Woodboro’s Arguments Are Meritless
- Because Addition of Counts by Plaintiffs’ Amended Complaint
Wasn’t Frivolous and Because Woodboro Misunderstands the
Bases for Denying Sanctions (TBr, pp.21-31)

Woodboro incorrectly asserts: “The Circuit Court cotrectly held that Bagle

~ Cove’s amended complaint was barred by claim preclusion.” (TBt, p.20). The

Circuit Court didn’t grant Woodboro’s motion to dismiss the action and permitted

Count I, as amended by the Amended Complaint, to stand.

- Woodboro recites hornbook law: “Claim preclusion deprives a subsequent
action of legal merit.” But Woodboro’s brief begs the question whether “claim
preclysion” is present and operative. Plaintiffs’ Restatement-grounded arguments
demonstrate that claim preclusion cannot be interposed.  More importantly, as to
the sanctions issue, Woodboro’s next sentence reads: “Therefore, a claim such as
this is, by definition, frivolous.” No authority is cited for that conclusion and it’s
a non-sequitur: whether or not claim preclusion is present presents, on the set of
procedural facts of this case, multiple questions including a foundational question
of first impression in the State of Wisconsin. As the Circuit Court cotrectly
observed: “In addition, io the best of this court's knowledge, Wisconsin's appellate

courts have yet to decide the precise Issue presented in this case.” (R.48, p.13)
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That foundational question appears in footnote 67 . The only case decision®s
located throughout the United States'to have considered this foundational
question® is the Peacock decision of the California Court of Appeals, offered by
Plaintiffs for its persuasive value as discussed by the Circuit Court in denying

sanctions (at pp.54, £.100) as acknowledged at TBr, pp.27-29,

Woodboro etrs arguing that “a claim such as this [pamely one barred by
claim preclusion] is, by definition, frivolous.” Plaintiffs made good faith
arguments based on the authoritativé, precedential Parks decision; the non-
authoritative, non-precedential Peacock decision; and the Restatement that the
counts added by the amended complaint weren’t batred by ¢claim preclusion. .
Woodboro ignores STATS. 802.05(2)(b) and §95.044(1)(b) that exempt from

sanctions good faith arguments for an extension, modification or reversal of

existing law and, in the case of the latter statute, “establishment of new law.”

%The question presented is restated in footnotc $7. None of the case authorities relied upon by

Woadbore pertalng to the question presented and alf are therefore inapposite: Grantham Brothers

(I'Br, .20); Roberts v. Chevron US4, (TBr, p.21); Bartel Dental Books v, Schultz (TBr, p.21);
Med. Supply Chain v. Neoforma (TBt, p.23); Potter v. Mosteller {TBr, p.23); and Schueller v,

Wells Fargo & Co, (TBr, p.24). At TBr, pp.28-29, Woodboro asserts, without citation to a single

authority that involves the same set of procedural facts, that “the entire weight of federal and

Wisconsin law is to the contrary” of Plaintiffy’ position. Nothing could be further from the truth,

The gquestion presented is whether “claim preolusion” has any applicability where, as here, the
federal court system didn’t completely adjudicate all theories presented by a plaintiff upon o

singular transactional claim—the proktibition by local governments upon the Plaintiffs’ exercise of

their religious freedom in the form of constroction and operation of a year-round Bible camp--

and where, as here, the federal court system expressly permitted the re-filing of one or more
unadjudicated theories in “state court”.
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Here, veither the County nor Woodboro has cited to any precedent either from
Wisconsin or any other jurisdiction that claim preclusion applies where, as here, a
federal coutt declines to adjudicate every theory by which relief is sought for a
single transactional claim but instead dismisses without prejudice one count,
nametly, Count XI for state law certiorari review, that encompasses mmultiple
gr(;unds (including-violations of federal and state religious liberties law and of
procedural due process), specifically contemplating that plaintiff will continue the

action in state court on that count (OCBr, SA2, pp. 48-49).

Parks followed two of the Restatement’s rules that where a federal court
adjudicatos federal law theories but dismisses state law theories without prejudice,
claim preclusion, even if prima facie applicable, doesn’t apply to a follow-on state

court proceeding under these citcumstances:

1) The actual state law theories (here, federal Count XI) presented to the
federal court aren’t barred from being litigated in the state court proceeding under

Restatement §20 (AOBx, pp. 25-26) and/or 26(1)(b) (AOBt, p.28); and

2) Additional state law theories not presented to the federal court (here, the
stricken counts of the amended complaint below) aren’t barred from being litigated

in the state court proceeding under §25, comment e.®  Parks stated:

#Reproduced at AOBr, p.29,
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Here, the district court declined to entertain the pendent state
claims raised in Parks’s 1989 federal action®, dismissing them
without prejudice when it granted summary fudgment dismissing
the federal olaims prior to trial. Even if Parks had joined the
precise stafe-law elaims he raises in this action, the district
court would not have considered them, It follows that the federal

. action does not bar the instant action on res judicata grounds,
(171 Wis. 2d at 739, emph. added)

Plaintiffs relied on Parks (followed in Aldrich v. Labor & Indus, Review Comm’n,
2008 WI App 63) at §15 of their Amended Complaint and in their briefing™ below,
The potential applicability of Parks was, without more, suﬁiéient basis for the
denial of sanctions, But Plaintiffs--based upon Montano™, ER.Civ.P, 1,2 and 3,7
and the reaso;aiﬁg of Peacock--also went beyond Parks’ presumption that claim

preclusion could even have prima facie applicability under the procedural pattern

presented here.

Peacock was a well reasoned decision of the California Court of Appeals
that featured nearly identical procedural facts as here. Wisconsin courts may
consider and adopt its sound analysis and reasoning even though it is neither

precedential nor anthoritative per Wis. STATs. 809.23(3)(2).

% As ocourred here with federal Connt X1
"R33,p21; Exh. p21 to R.45; R.46.
" AOBr, .27

2AOBt, p.27.

BPeacock was authored by a three-judge panel of the California Court of Appeals and issued on
October 6, 2009 after the date contained in Wis. STATS. 809.23(3)(b).

The meaning and applicability of Wis, STATS. 809.23(3), “Citation of unpublished opinions” to
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unpublished, non-Wisconsin authored opinions issued on or after July 1, 2009 particularly in the
context of having decided a question of first impression in Wisconsin presented by this case (and
indeed also a question of first impression nationwids) are unclear, to wit:

One interpretation is that WIS, STATS. 809.23(3)() and (b} enly apply to Wisconsin non-
published opinions and thus the bar of () has no applicable to Peacock, a California case
decision, This is consistent with the view of the Circuit Court that held it was perfectly
permissible for Plaintiffs to present Peacock to it gof as authority or precedent (R.33, p. 16,
f0.26) but for its persuasive reasoning of an issue of first impression. {The phrasing employed
by the Circuit Court’s Decision, namely, “persuasive awthority” wasn't that of the Plaintiffs at
the aforesald f.26, but appears fo reflect that court’s view that the bar of WIS, STATS.
809.23(3)(a) against citing unpublished decisions as “authorify” only applies to Wisconsin, not
non-Wisconsin, unpublished decisions.

Another interpretation is that Wis. STATS, 8§09.23(3)(a) and (b} apply to both Wisconsin and non-
Wisconsin non-published opinions alike, with the reference in (b) that reads “under s. 752.31(2)"
to be interpreted as importing the companion provision of ofher jurisdictions in the case of non-
Wisconsin non-published opinions. On this view, Plaintlffs are likewise permitted to use
Peqeock for its “persuasive value.”

A third interpretation--not favored due to constitutional concerns—is that the bar and very limited
exceptions contained in §809.23(3)(e) refer to Wisconsin and non-Wisconsin uopublished
decision alike but that §809.23(3)(b) only applies to Wisconsin unpublished decisions under a
literal reading of its “under s. 752,31(2)” phrase. Under this approach, Plaintiffs use of Peacock
might concelvably be seen as problematic and contrary to the Ciroult Court’s holding, This
interpretation would raise questions about the constitutionality of Wis. Stat, 809.23(3) as applied
to non-Wisconsin unpublished decisions that address issues of first impression in Wisconsin,
Constitutional issues raised in such an event include arguable violation of the federal
congtitution’s Full Faith & Credit Clause, violation of fedetal and Wisconsin substantive due
process protection against vague and/or irrational statutes, the violation of which can lead to
imposition of sanctions, and abridgement of federal and Wisconsin (Constifution, Article I, §3)
free speech protections. State v. Higginbotham, 162 Wis.2d 978 at 997 (S.Ct. 1991} held that
employing an unpublished opinion doesn’t violate the statute “when the citation is used to
demonstrate the fact that a court of appeals’ decision is in conflict with another court of appeals’
decision.” However, in dicta pronounced before the addition of paragraph (b) effective July 1,
2009, the Court added: “In common legal usage, the citation of an opinion as ‘precedent’ ot
‘anthority’ refers to the practice of a party citing a prior judicial decision involving a similar
question of law for the purpose of persuading the court to acoept a particular legal position or to
adopt a particular rule or principle of law.” Id,, emph. added, This dictum was followed by State
v. Cooper, 267 Wis,2d 886 at 900 {Ct. App. 2003): “His use of [multiple] unpublished opinions
to support his argument, however, reveals his intent to persugde this court with the improper
citations.” Only and to the extent this Court might consider reversing sua sponte the law-of-the-
cage holding of the court below, Plaintiffs-Appellants urge this Court to distinguish the foregoing
Higginbotham dictum and iis application in Cooper as being overly broad and needlessly raising
constitutional issues noted above, To wit, when an attomey stands before a court fo make legal
arguments, he or she seeks to “persuade” the court but he or she does constitute “persuasive
anthority.” The essence of “authority” s that special credence must or should be given to the
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The Circuit Coutt provided no analysis for its declining to follow the California
Court of Appeals’ sound reasoning. As argued at length to the Circuit Court
(December 12, 2014 Transcript at pp.35-42), Peacock, a would-be employee,
presented a claim of employment discrimination in the defendant’s refusal to hire,

grounded upon various theoties of relief under both federal (“ADA”) and state

(“FEHA”) law. (2009 Cal. App.Unpub, LEXIS 7999 at *5) It involved six

distinet coutt forum phases;

Lt LS S RS R LRI SRS L LRSS EESEEE ST AR LT EE TE T P

Court Phase 1) Plaintiff filed his employment discrimination case in
California state (Superior) court, amending his complaint in

November, 2000 .7

pronouncement of that “authority” by the very nature of who the authotity is rather than on
account of the merit of the reasoning of the authority. Here, Plaintiff-Appellants don’t ask this
court to afford any special ctedence to the California Court of Appeals’s pronouncement in
Peacock but instead ask this court to considet solely the metits of the reasoning employed by
that unpublished opinion. Specifically, ho request is made of this Court to adopt the reasoning of
Peacock in order to maintain uniformity of decisions between California and Wisconsin. Any
such request would be improper because it would be based on the principle of seeking to
maintain consistent precedent; as noted, however, Peacack is entirely non-precedential,

In any event, Plaintiffs are justified in presenting Peacock to this Court as persuasively reasoned:
(1) because the Circuit Court below determined under paragraph (2)’s “any court of this state”
phrase that the Plaintiffs acted properly in so doing (thereby making it part of the law-of-the-
case); and ({i) because when an issue of first impression, as here, is presented, the policy reason
for prohibiting certain uses of unpublished opinions (i.¢., to utdercut published, authoritative
and/or precedential decisions) isn’t present.

Meplaintiff brought an employment discrimination action aéainst defendant in state cout,
alleging causes of action under federal and state law, including California’s Fair Bmployment
and Housing Act (FEHA).” 2009 Cal. App. Unpub, LEXIS 7999 at *1.
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Clourt Phase 2) Defendant removed the case, as of right in December
2000 to federal District Court. (In contrast, the case here was

originally commenced in federal District Court). op.cif. at *5

The District Court granted the defendant prospective employer’s
motion for summary judgment on all federal and state law theories.”
(In contrast, here the District Court granted summary judgment on all

federal law theories but only some state law theories).

Coutt Phase 3) Like hete, the defeated Plaintiff appealed to the U.S.
Court of Appeals. The Ninth Circuit affirmed on all theories except
that it reversed the District Court’s grant of summary judgtent on
the state law theory of “perceived disability”, namely, that a violation
of the state statute exists if a refusal-to-hire decision is based upon
the empioyer’s perception of disability even if no actual disability
exists.™ The Ninth Circuit speciﬁéally found a triable issue of fact fo
exist on the state law theory of perceived disability and remanded for

trial to the federal District Court.”” Af this stage, as a result of the

B0p. cit at *1 and at *5.
®0p. cit. at *2 including fn.1.

7% the Ninth Ciroutt affirmed summary judgment in defendant’s favor on plaintiff’s federal
law claims. But s to plaintiff’s FEHA cause of action, the Ninth Circuit partly upheld and partly
reversed the district court’s grant of summary judgment for defendant, ruling plaintiff has no
actual disability under FEHA but a genuine issue of material fact exists on whether defendant
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partial reversal by the Ninth Circuit, Peacock and this case
became similarly situéted procedurally, namely, both cases
presented an unadjudicated state law theory of relief upon a
single transactional “claim™ with all federal and other state
theories of relief having been adjudicai_:ed adversely to the

plaintiff,

Court Phase 4) Upon remand, the federal District Court declined to
exercise supplemental jurisdiction over the state law theory of relief
that bad been remanded to it by the Ninth Circuit for trial™ This is
a similar outcbme té what occurred here. There, because the

litigation had originated in the state‘s Superior Court, the federal

District Court could “remand” the case back to the state court system.

Here, because the litigation originated in the federal system, District
Judge Conley, in likewise declining to exercise supplemenfal
jurisdiction over federal Count Xl—that count béing predicated upon
the state law theory and ground of relief of certiorari review--
dismissed that count without prejudice to refiling in Wisconsin’s

courts,

perceived plaintiff to be disabled.” Op, cit. at ¥1-*2; also at *5 -*6,

0p. cit, at ¥2 and at *3,
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Court Phase 5) In the state trial court (i.e., the Superior Court in
Peacock;, Oneida County Circuit Court here where trial has yet to
occut), the defendant again moved for summary judgment on the
perceived liability theory of relief, even though the grant of summary
judgment within the federal court system had been rcversgd.” The
plaintiff, in responding to that motion, not only defended against that
motion but asserted that his other state law theory of relief, namely,
refusat-to-hire based upon “actual disability” that was the subject of
an adverse federal court summary judgment ruling, affirmed by the
Ninth Circuit, was viable in the state courts becausé the federal
courts had ruled in error on that theory® Peacock’s assertion that
the federal coﬁrts wrongly decided a state law theory is comparable
to Plaintiffs’ assertion that the federal courts clearly misapplied
and/or ignored long established Wisconsin law that affords

heightened protection, relative to federal law, of religious liberties.’!

"%The superior court granted defendant’s motion for summary judgment on the perceived
disability issue, finding no triable issue of fact existed.” op.ci¥, at ¥3 and at #8 - *9,

80+Tn his opposition to defendant’s summary judgment motion, plaintiff argued his entire FEHA
claim remained viable, not simply the *perceived as® aspect of the cause of action. *** He
contended the law of the case doctrine was ‘inapplicable because this is not a retrial or appeal’
and because application of the doctrine would be unjust because the Ninth Cirouit’s decision on
this issue is ‘clearly ... not the law in California.” Op. ¢it at *9

#1(1) Invoking strict scrutiny where mere burden is imposed on a plaintiff's religious exercise
versus federa]l RLUIPA’s requirement that plaintiffs exercise of refligious freedom be
substantially burdened before strict scrutiny is invoked,; and (if) containing additional protections
for religious exercise not found in federal law (e.g., the Wisconsin Constitution’s “No
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In Peacock, per footnote 79, the Superior Court then granted
defendant’s motion for summary judgment on the “perceived
disability” theory, holding that it wasn’t bound by the federal court
system’s determination that a material issue of fact existed that
forbade the grant of summary judgrment. As to the plaintiff’s effor
to “re-litigate” the merits of the “actual disability” theory, the
Superior Court likewise ruled for the defendant based on “collateral
estoppel”™ (a/k/a “ issue preclusion™) rather than on “law-of-the-

case” doctrine,

Court Phase 6: Peacock *s plaintiff then appealed to the California
Court of Appeals, resulting in the opinion at SA11, which reasoning
was urged by Plaintiffs upon the court below and is now urged
here.* On Peacock’s appeal of the perceived disability issue,
California’s appeal court vacated the Superior Court’s grant of
summary judgment to the defendant because the Ninth Circuit’s

previous finding that there was a triable issue of fact precluding

Prefersnce” clayss).

¥The [superior] court ruled the doctrine of collatoral estoppel precluded further consideration
of whether plaintiff has an actual disability.” Op. cit, at *3

¥Restaternent §17(3) and Comment ¢, explaining that “issue prectusion” is “sometimes
designated a collateral estoppel” end “‘sometimes designated a direct estoppel.” (emph, original)

#«On appeal ths parties disagree on whether the superior court was bound by the Ninth Cireunit’s
rulings on both the actual disability and the perceived disability issues.” op.cit. at *3
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summary judgment was the “law-of-the-case”-there being only one
case that pended in two different court systems. The state appeals
court specifically observed that preclusion principles, including
collateral estoppel, had no application® because the proceedings in
both the federal and state court forums involved but a single case, so
the more finid and flexible concept of “law-of-the-case” applied.

Crucially, the Court explained, with direct relevance to Eagle Cove:

As we shall explain, both of the Ninth Cirouit’s decisions are
binding a3 the law of the case. Under the law of the case
doctrine, a decision made by an appellate court in an action binds
both trial and appellate court in subsequent proceedings in that
same case. (Morohoshiv, Pacific Home (2004) 34 Cal.4th 482,
491 (Morohoshi)). In contrast, the “docirines of res judicata and
collateral estoppel apply to later liligation to give conclusive
effect to a former judgment or an issue determined in a former

proceeding,” Le. “a separate lawsuit,” (Op. i, at *11)

Concerring the degree of law-of~the-case’s “binding” nature, the Court
observed;

“The case doctrine is not abscluie” (Adams v. Paeific Bell
Directory (2003 111 Cal.App.4th 93, 97 (Adams).... ¥¥¥ To
lessen its harsh impact, the doctrine need nof be applied “where
its application would resuli in an unjust decision, e.g., whetre
there has been & manifest misapplication of existing principles
resuliing in substantial injustice....” (Morohoshi at p.491-492)

Law-of-the-case doctrine also doesn’t apply where the coatrolling

rules of law have been altered or clarified by a decision® intervening

%38¢o similar issue considered by District Four as set forth at fn.7, 3,

$6Here, the Schiemm v, Wall decision,
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between the first” and second® appellate determinations.
(Morohoshi v. Pacific Home, 34 Cal.4th 482 at 492 (Cal. S.Ct,
2004)).

Peacock amplified:

Here, the law of the case doctrine applies because although this
case™ has moved through the state court to the federal court and
back again, this proceeding is still part of the same action. The
same pleading has been at issue throughout. No final judgment
was reached in the federal court on plaintiff’s FEHA claim. In
order for the outstanding state law issues to be resolved, the
federal court remanded the case to the state court, *** Collateral
estoppel is thus fnapplicable as is full falth and credit ynder
which federal final judgments on the metits may be® accorded

**The Seventh Circuit U.S. Court of Appeals October 30, 2013 decision in Eagle Cove,
8¥The decision to be rendered by this Court in the present appeal,

¥Case” is a concept contained in U.S, Constitution, Article 111, §2 (hence, Montano's
formylation that*“only one constitational ‘case’ is present hete” (AOBr, p.27; p.8, supra)) and is
defined as a “justiciable controveisy” that “consists of an actnal dispute between parties over
their legal rights that remain in conflict at the time the case s presented and must be a proper
-maitter for judicial determination” and is a term that describes “the structure by which actual,
conflicting claims of individuals must be brought before a federal court for resolution if the court
is to exercise its jurisdiction to consider the questions and provide relief”
(https ://Iegal-dictionary,thefreedictionary.comeasﬁoﬁControvcrsy) Thus, a “case™ originates
at the time acts or omissions occur giving rising to a plausible clait for relief. The
commencement of litigation creates an “action” and/or “proceeding” by which when the “case” ig
first submitted to the judicial system,

**The verb form “may be’” was employed advisedly. In the published decision of ddams v.
Pacific Bell Directory, 111 Cal.App.4th 93 at 97-98, the Californja Court of Appeals stated:
“[Wle are not required [by law-of-the-case docirine] to adhere to decisions by the federal
appellate courts, even on questions of federal law, (Metalclad Corp. v. Ventana Environmenial
Organizational Partnership (2003) 109 Cal.App.4th 1705, 1714-1715 [1 Cal. Rptr. 3d 328])
But, although not binding, we give great welght to federal appellate court decisions. (Etcheverry
v, Tri-dg Service, Inc. (2000) 22 Cal 4th 316, 320 [93 Cal, Rpir. 2d 36, 993 P.2d 366).) This i
particularly true in the context of their determination of federal law, as happened here, #**
[federal court decisions are especially persuasive in interpretation of federal law].y”
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res Judicata effect” in state conrts,  Op. cit, at *13, emph,
added,

Fkgsdokgel ko gk dooks ok kokkdok bk b kbR R R gk ok R dok ook sk ok Rk gk Rk kR ok Rk

Woodboro asserts: “If the California Court of Appeals had decided so
momentous an exception to claim preclusion, it surely would have ordered the
decision be published,” (TBr, p.28). The just-quoted passages--entirely
overlooked by Woodboro-indicate that the concepts of res judicata (a/k/a “claim
preclusion”) and collateral estoppel (a/k/a “issue preclusion”) don’t apply in the
first place where a single case consisting of the same transactional claim has
pended in both fede;al and stafe court forums. Thus, Woodboro errs in thinking
Peacock creates an “exception to claim preclusion.” Peacock instead accurately
explains that the predicate for claim and issue preclusion to apply isn’t satisfied
where a single transactional claim has pended in federal and state court forums.
That predicate is that the first case must have received a complete adjudication of
all rights and Liabilities of all parties. As just-quoted, Peacock observed: “No final
judgment was reached in the fedetal court on plaintift’s FE‘HA claim.” In Peacock,
one state law theory for relief hadn’t been adjudicated in federal courts; the same

incomplete adjudication is present in Eagle Cove,

Agcordingly, Peacock’s California appeals court reversed the grant of

summary judgment on the issue of perceived disability and remanded that theory to

MPhat is, “olaim preclusion,”
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the Superior Court for trial because the Ninth Circuit’s ruling that there was a

genuine issue of material fact requiring trial was “law-of-the-case,” Op. cit, at

*15.

On Peacock’s appeal of the actual disability issue, the Superior Court’s
grant of summary judgment to the defendant was affirmed, but not on the issue
preclusion (a/k/a collateral estoppel) ground it had employed. The California
Appellate Court stated that it wasn’t bound to the federal courts’ grant of summary
judgment (affirmed by the Ninth Circuit) to the defendant with respect to the state
law theory of “actual disability” if the plaintiff were able to demonstrate “manifest
misapplication” on the part of either federal court “of existing principles resulting
in substantial injustice” in applying Célifornia state law, (Op. cit.,, ¥15-%16), Thus
Woodboro’s assettion is incorrect that: “The PC;CI,COCK court didn’t hold that state
courts are entitled to relitigate state law issues after a federal court has adjudicated

and dismissed those state law claims.” (TBr, p.28)

But, the California appesls court, after detailed review of California law
(*16-*22), beld that Peacock hadn’t succeeded in making such a demonstration of
error by the federal courts in applying California law; thus the California
reviewing court affirmed the grant of summary judgment to the defendant on the
issue of actnal disability. (Op. cit, at *22). In contrast, Plaintiffs here have

demonstrated a gross misapplication of Wisconsin’s hei ghtened and special
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protections of religious liberty which were gutted by both federal courts’
uninformed, superficial dispositions of Plaintiffs’ well-pleaded state religious
liberties theories and the distinctive Wisconsin Constitational provisions on which

those theories are grounded,

Thus both below and here on appeal, Peacock’s rationale certainly squarely

supports a reasonable, good faith argument that “claim preclusion” doesn’t apply:

(1) There is only one case™ that arose from the single transactional
claim, namely, the series of local governmental actions that have
prevented Plaintiffs from exercising their religious liberties in the
mannet they believe called by God to do, and that neither claim
prectusion nor issue preclusion applies but rather the more fluid and
flexible law-of-the-case docirine (that allows for correction of etror

while the case is still pending); and

(2) Wisconsin courts aren’t bound by blatant errors committed by the
federal courts, particularly in their indifference to distinctive
Wisconsin constitutional and/or statutory religious liberties law (or
even by blatant errors of federal law per footnote 90), applied to the

undisputed facts of the case.

Per fn,89,
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Application of Peacock’s entirely correct reasoning requires not only
reversal of the Circuit Court’s striking Counts II-X VI of the Amended Complaint
and dismissal of Woodboro and County as additional parties-defendant but also, g
Jortiorari, the affirmance of the Circuit Court’s denial of Woodboro’s Motion for
Sanctions. Woodboro disputes Peacock’s observation that a state courf isn’t
bound by a federal court’s plainly erroneous ruling on the merits of that state’s
own law, arguing:

The question s not whether the Restatement is authority, but rather, whether it

stands for the proposition that a federal court’s adjudication of a state law claim®
is not preclusive. Nothing in the Restatement says that. (TBr, p.29).

‘Woodboro is wrong. The Restatement does say that, even where, unlike here, the
second state law adjudication is a separate case from an earlier, completely
COncluded federal court adjudication of all rights and all liabilities of all of the
parties presented to that forum. (§26(1)(d) at AOBz, pp.32-35). Moreover,

| Peacock and the Restatement aren’t alone in demonstrating that state courts aren’t
bound by federal courts’ prior erronecus applications of the state’s own laws. See,
authorities at AOB, p. 42, top.  Woodboto asserts that Bagle Cove's amended
complaint “constituted an egregious attempt to disregard the preclusive effect of

the Federal Case.” (IBr, p.22) Here, Woodboro begs the questions whether and

PWoodboro should have used the word “theory” or “ground” because, for preclusion purposes,
the Restaternent defines “claim™ in its transactional sense. See, AOBr, pp.23-25.
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to what extent the adjudications within the federal phase are entitled to preclusive

effect,

Woodboro also argues “that it is equally important for the coutts to protect
defendants from repetitive litigétion.” (/d.) The federal District Court expressly
declined to adjudicate all theories of relief for the single transactional claim
presented by the Plaintiffs, FR.Civ.P. 54(b)-a rule that Woodboro continues to
ignore--alerted Woodboro that any adjudication of fewer than all the rights and
liabilities of fewer than all the patties doesn’t end the action™ as to any of the
patties and may be revised at any time before the entry of a judgment adjudicating
all the parties’ rights and liabilities. Even apart from Rule 5_4(b), federal case law
at footnote 55 on p. 30 holds that there is no res judicata (i.e., claim preclusive) °
effect from the grant of only partial summary judgment combined with a dismissal
without prejudice. Woodboro fails to grasp that there has never been an
adjudication of a}l of the rights and liabilities of all of the parties and that therefore
Woodboro had and has no legitimate right to demand a premature termination of

the litigation.

Lastly, Woodboro charges the Circuit Court with erring “because subjective

good faith does not justify filing an objectively meritless claim.” (TBr, p.26). It’s

?The “civil action” a/k/a “action” was commenced by Plaintiffy’ filing their federal complaint
(F.R.Civ.P. 3) and has continued seamlessly into the state court forum below, all upon the
actionable single “case” that otiginated (per fn.89) at the time the underlying acts occurred.
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true that subjective good faith doesn’t avoid being sanctioned if the pleading lacks
a “reasonable” basis in law and/or in fact, but Woodboro is confused about what

else the law provides and why the Circuit Court denied sanctions,

First, the.law provides that sanctions can be imposed on either of two bases:

1) Lack of “good faith” including an improper purpose such as to -

harass or delay (the “subjective basis”)**; and/or

2) Lack of “reagonable” basis in law® (including a “good faith

argument” or “nonfrivolous argument” for change in existing law
(the “objective basis™) or in fact”” That is, the absence of one of
these two bases is “not sufficient™® by itself to prevent imposing

sanctions.

The Circuit Court, in fact, properly denied sanctions based on not one, but rather

two, findings:

1) Plaintiffs possessed “good faith” based upon their sincere desire to

exercise their religious liberly in a manner they subjectively believed

SWis. STATS. 802.05(2)(a) and 895.044(1)(a).
P*WIs. STATS. 802.05(2)(b) and 895.044(1)(b).
WIS, STATS. 802.05(2)(c) and (d),

*TBr, p.26.
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the fedetal and state law protected, and thus didn’t have an improper

motive in amending their state court complaint™; and

2) Plaintiffs had a reasonable basis in law (Parks, Peacock and the
Restatement), meaning a non-frivolous, good faith argument for their

position in a case of first impression under Wisconsin law.'®

Nothing in Woodboro’s brief shows that the Circult Court abused its discretion in

making either such finding. Therefore, the denial of sanctions should be affirmed.

*The Circuit Court found: “By all appearatces, the plaintiffs are acting on & sincete desire to
pursue their religious calling —on their own land —in the face of what Is, from their perspective,
regtriotive government regulation.” (R.48, pp.13-14)

190 «7 amm finding that the plaintiffs had 2 good faith basis upon which to argue that they sheuld
be permitied to include more than just the certiorari issue when pleading their case before this
court. The plaintiffs cited an actual case, Peacock v. County of Orange,,.Unpub...., and argued
that [ adopt the reasoning of the California Coutt in that case. Though I was not ultimately
petsuaded to adopt the California court's reasoning, it i3 not frivolous (o cite non-binding
persuagive authority in an effort to fry and persuade a court o exiend or modify the law to cover
8 novel scenario. [See, ruling excerpt at SA23.]
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I)  WOODBORO FAILED TO PRESERVE ITS SECOND ISSUE FOR
APPEAL; REGARDLESS, PLAINTIFFS’ RENEWED MOTION FOR
RECONSIDERATION WAS NOT FRIVOLOUS, (TBr, pp.31- 36)

Woodboro poses a second issue on appeal:

Was the Motion for Reconsideration filed by Bagle Cove on April 27,2016
without a basis in law, as against the Town of Woodboro, such that it was
frivolous within the meaning of Wis, Stats, secs, 802.05 and/or 895.0447 (TBr,
1}

Plaintiffs’ motion and supporting memorandum (R.58-59) were grounded upon

§§806.07(1)(g) and (h), 807.02 and 807.03.

As pointed out in the foregoing Statement of the Case, Woodboro filed no
motion for sanctions directed at the Motion for Reconsideration. Therefore, there
13 no Circuit Court ruling exists to review, and Woodboro’s seeking appellate
review of a non-existent ruling may itself be frivolous.

A)  Woodboro, Like the County, Misstates Applicable Law.
Waoedboro (TBr, pp.32-34) argues only that FR.Civ.P, 60(b)(6) and its
analog §806,07(1)(1) don’t permit retroactive relief from a judgment based upon a
change in decisional law.'”* However, the Cross-Appellant doesn’t dispute (and the

Respondent even admits) that §806.07 allows for relief from a final judgment or

"*'The correct date, per TBr, p.10 is May 14, 2015. (R.58; R.59).

"“The County makes the same atgument at OCB, p. 43.
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order when it is no longer equitable that the judgment ot order should be given
prospective application and that rulings on suits seeking injunctive relief can have
prospective application. The County and Town don’t contest that both
prospective and retroactive relief is available under FR.Civ.P. 60(b)(5) and
_its analog §806.07(1)(g)). Woodboro’s argument that Rule 60(b)(6) cannot afford

retroactive relief relies on three decisions:

¢ Shakv. Holder (7* Cir. 2013)

® Kirby v. General Electric Co. (W.D.N.C. 2000)

e GC. & K.B, Investments, Inc, v. Wilson (9" Cir. 2003)
As explained below, none of these cases supports Woodboro’s position.

A leading Supreme Court precedent on Rule 60(b){6) is Ackermann v. U.S.,
340 U.S. 193 (1950}, There the Court held that Rule 60(b)(6) wasn’t available
because the movant had failed “to appeal from a judgment of denaturalization” and
the Court couldn’t “agree that petitioner has alleged circumstances showing that
his failure to appeal was justifiable.,”” (340 U.S. at 194, 197), Professot of Law
Scott Dodson (University of Hastings Law School) has articulated the proper Rule

60(b)(6) standard under Ackermans as follows:

The dckermann rule instead should apply...only when a litigant
voluntarily and deliberately chooses to abandon or relinguish her
legal rights.
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(www.uchastings.edu/news/articles/2012/11/dodson-in-practice. php) (Full
text at SA23)

Accord: Dodson, Scott, Rethinking Bxtraordinary Circumstances (November 8,
2011). 106 Northwestern University Law Review 377 (2012) (Full text at SA24)

In Eagle Cove, Plaintiffs diligently pursued all appeal rights to the

maximum,

Neither Cross-Appellant nor Respondent robuts AOBr’s argument {pp.44-
45) or its cited law that: (i} changes in the law can result in the loss of res Judicatq
effect of a previous judgment; and (ii) that the Circuit Court erred in sua sponte
attempting to limit Christian v. Jemison to apply only to “momentous changes” in

constitutional law.

GC.&K.B. Invesiments, Inc. v. Wilson (9" Cir. 2003) (TBr, pp.33-34) has
nothing to do with Woodboro’s proposition concerning Rule 60(b)(6) and inability
to be applied retroactively. Instead, it dealt with the affirmance of sanctions
imposed for violation of the federal court’s-injunction by the offending party’s |
basing a Rule 60(b) motion on a state court order obtained after, and in violation

of, that injunction! (326 F.3d at 1110)

Kirby v. General Electric (N.D.N.C. 2000) (TBr, pp.32-33) is a non-
ﬁrecedential federal trial court decision that cited to the Fourth Circuit U.S. Coutt

of Appeals decision in Nurmery (T), 23 Fed. R. Serv.2d at 234 (3/1 8/1977) for the
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propositions “a change in a rule of law is not enough fo warrant reopening a final
judgment under Rule 60{b)}{6)” and that “Plaintiffs had failed to establish” contrary
guthority. (210 FR.D, 180 at 190). The Kirby court’s reliance on Nunnery I was
misplaced because: (i) the opinion was vacated by Nunnery II, 25 Fed R .Serv.2d
856 (4/27/1977); and the quoted dictum is contrary to the Supreme Court’s

reasoning in Ackermann,

Shah v, Holder {T" Cit. 2013) (TBr, p.32; OCBr p.43) involved an attempt
to reopen an administrative ptoceeding before the Board of Iimigration Appeals.
The Seventh Circuit stated that the Board’s Regulation 1003.2(c)(2) serves the
comparable function as Rule 60(b)(6) and, in imprecise and overly board dictum,

wrote:

District court cannot uze Rule 60(b)(6) to apply new decision retroaciively to
closed civil cases, See, e.g. Gonzalez v. Croshy, 545 U.S. 524, 536-38 ... (2005);
Ackermann v, United States, 340 U8, 193 .., (1950).

As explained above, neither Ackermann not Gonzalez™™ stands for such a
sweeping assertion. In Gonzalez, the Supreme Court held that the movant’s “lack
of diligence in pursuing review” rendered his Rule 60(b)(6) “all the less

extraordinary.” (545 U.8. at 537). Moreover, the high court also stated:

Virtually every Court of Appeals to consider the question has held that such a
pleading, although labeled a Rule 60(h) motion, is in substance a sucoessive

1B Ag expressly addressed within SA23,
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habeas petition and should be treated accordingly. *** We think those boldings
are correct, (545 U.S, 524 at 531)

Thus, Gonzalez was, in. actuality, not even regarded as a case arising under Rule
60(b)(6).

In both Shah and McKnight v. U.S. Steel Corp. (OCBr, p.43), the Rule 60(b)
movant had failed to exercise appeal rights. (“He [Shah] did not seek judicial
review of that order”, 736 F.3d at 1125; “McKnight did not appeal the dismissal,
but filed a motion to reinstate the case.... Plaintiff’s motion was based ptimarily
upon Fed R.Civ.P. 60(b)(2).” 726 F.2d at 335). In contrast, Plaintiffs here
.exhausted all avenues of judicial redress and are left only with their §806.07
motion to seek redress of the application of an overraled and improperly stringent

standard as to “substantial burden” under RLUIPA,

With respect to Nask v Hepp (OCBt, p.43), the Rule 60 motion was based
metely on an argument that the judgment to which the motion related “may have
been incorrect.” That is entirely different than the situation here where the 7%
Circuit itself has how determined that both it and the District Court had applied an
erroneous standard in granting summary judgment against therPlaintiffs on the
RLUIPA Substantial Burden count. Thus, the Plaintiffs here aren’t merely arguing
that the ruling standard employed by this Court and the Seventh Circuit as to

federal Count Il might have been incorrect, Rather, the 7% Circuit (as confirmed
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by Shepards) has now declared that incorrectness without question—a point the
Defendants cannot and do not contest.

The Respondent (p.43) argues that there is an absence of “extraordinary
circumstances” that undergirds the companion federal court Rule 60(b)(6) and
state court §806.07(1)(h) motions, A review of the record in both the federal and
state court forums will demonstrate that this case is anything but “ordinary.”'*

That is, it is an extraordinary case where, as here:

(1) Federal and state law theories and grounds arising from a
common set of facts--denoted as “claim” (singular) in the
transactional sense of that ferm as eraployed by Section 24 of the
Restatement of the Law, Second, Judgmenis and by the Wisconsin
judiciary (see, Parks v. Cily of Madison, 171 Wis.2d 730 at 735
(Ct.App. 1992))--are presented to a federal trial court forum;

(2) All grounds actually presented except for a single state law
ground (i.e,, state law certiorari review) are dismissed ostensibly on
.the merits with the remaining ground dismissed without prefudice fo
refiling in a state court forum,;

(3) Immediate appeal ig taken to the U.S. Court of Appeals which
affirmg; and then:

(4) While the case is still continuing in the state court forum with
respect to what had been federal Count XT:

(5) The U.S. Court of Appeals determines—that in light of intervening
Supreme Court decisions—it and the District Court applied an
incotrect standard in ruling on a major federal statutory count,

MDuring the call of the state court proceeding on Monday, May 18, 2015, Citcuit Judge Bloom
{ikened the intertwined federal and state court proceedings to the “Game of Thrones.”
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(6) Not only that, but under Wisconsin’s certiorari review 4-factor
ruling standard (as articulated at footnote 1 of the Circuit Court’s
January 23, 2015 Decision)--that is yet to be applied by the state
Circuit Court--one of those factors is whether the Board of
Adjustment (“BOA”) did or did not “proceed on. a correct theory of
law.” Whether the Defendant BOA did or did not “proceed on a
cotrect theory of law” necessatily involves the Cireuit Court
determining what the correct theoties of law were.!® Further, the
correct theory of law for RUUIPA’s Substantial Burden prong is now
uticlear; should the Circuit Court employ the original federal court
ruling (and the Seventh Circuit’s affirmance) on Count I1I in
determining whether the BOA proceeded under a correct
understanding of RLUIPA’s substantial burden provision or do those
rulings no longer have prectusive effect in light of their overruling by
Schiemm v, Wall?

Consequently, Defendants haven’t explained why this is not an

extraordinary set of circumstances—especially given the Circuit Court’s aforesaid

need for guidance in the continuing proceeding below.

Therefore, Plaintiffs respectfully submit they’ve met the Rule 60(b)(6) and

§806.07(1)(h) standard for relief. Moreover, reliance by Plaintiffs upon Rule
60(b)(6) and its Wisconsin analog §806.07 (1)(h) isn’t necessary where, as here
(.36, supra), it isn’t contested that FR.Civ.P. 60(b)(5) and/or its analog

§806.07(1)(g) are applicable,

% neluding the requirements of RLUIPA. (see, for example, Document #63-54 at points 19(D), (g)
on 1.6 of 6) urged by the Plaintiffs upon that Board during the administrative proceeding,
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B)  Eagle Cove Isn’t Attempting to “Relitigate the Merits.” (TBr,
pp.34- 36)

To “relitigate” implies that a civil action on a case had been fully
adjudicated on the merits only to be followed by a second, independent action that
. seeks to undo the merits adjudication made in the eatlier action. The federal court
proceeding didn’t result in compete adjudication of -all rights and labilities of all
parties and, thus, the proceeding in the Circuit Court doesn’t constifute “re-
litigation” except to the limited extent Plaintiffs seek correction, as permitted by

applicable law, of manifest error by the federal courts,
CONCLUSION

For the reasons aforesaid, Plaintiffs, as Cross-Respondents, pray that this
Honorable Court affirm the denial of sanctions, and award them their costs and all

other relief just and proper under the circumstances.
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SIGNATURES

ATTORNEYS FOR PLAINTIFF S-APPELLANTS
Electronically Signed

{s/ Michael D, Dean

Michael D, Dear, Hsq.
SBN 01019171
Electronically Signed

[s/ Arthur G Jaros, Jr.

Arthur G Jaros, Jr., Bsq,
November 20, 2018
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STATE OF WISCONSIN IN CIRCUIT COURT ONEIDA COUNTY
Eagle Cove Camp &
Conference Center, Inc,, et, al,

Plaintiffs ONEIDA COUNTY

FILED
Vs. 2013 CV 345
ocT.31 2084 :

Oneida County -
Board of Adjustment, CLERK OF CIRCUIT GOURT
Oneida County and
Town of Woodboro,

Defendants

NOTICE OF MOTION AND MOTION FOR SANCTIONS AND AWARD OF ACTUAL
'ATTORNEYS’ FEES AND EXPENSES -
UNDIR SECS. 802.05 AND 895.044, WIS, STATS.
AGAINST PLAINTIFFS AND PLAINTIFFS COUNSEL

To:
Plaintiffs, by thelr attotneys,

Attorney Michael Dean
17035 west Wisconsin Avenue
Brookﬁelld, WI 53005

Attorney Tyson Cain
Schmidt & Schmidt, S.C.
123 Grand Avenue
Wausau, W1 54403

NOTICE OF MOTION
PLEASE TAKE NOTICE that at a time and date to be set by the Court, the undersigned

Defendants will bring the following Motion for Sanctions before the Court. The matter will be

heard upon at least five (5) days written notice by the Court.
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MOTION FOR SANCTIONS UNDER SECS. 802.05 AND 895.044
NOW COMES the Defendant, The Town of Woodboro., by its attorneys, Kasieta Legal
Croup, LLC, by Mark B, Hazelbaker, and move the Court, pursuant to secé. 802.05 and 895,044,
Wis. Stats,, for the imposition of sanctions against Plaintiffs and, jointly and severally, their
counsel. The grounds for this Motion are that the action herein was commenced and continued

without either a factual basis or a meritorious basis ir law. Specifically:

PLAINTIFFS AND THEIR COUNSEL KNEW OR SHOULD HAVE KNOWN THAT

THE INSTANT CLAIMS ARE BARRED BY CLAIM PRECLUSION.

1. Every one of the claims related to thé Wiséonsin Constitution which have been made
int the instant complaint either was raised or could have been raised in a civil action
these plaintiffs filed in the United States District Court for the Western District of
Wisconsin, Eagle Camp & Conference Center, et al,, v. Town of Woodboro, et al.,
Case No 10-CV-118-wme (the “Federal Case™).

2. In the Federal Case, plaintiffs brought pendant state-law claims alleging that th:a
defendant Town violated the Wisconsin Constitution, Plaintiffs invoked the District
Court's jurisdiction under 18 USC see, 1367, The state law claims m the Federal
Case involved the same nucleys of operative facts involved here,

3, Judge William Conley did not defer resolution of the merits of the plaintiff's state law
claims, In his decision disposing of the Federal Case, Judge Conley explicitly stated

" that altﬁough he could defer the state law claims and remand them, he would not do
so. Instead, he reached the merits of the state law claims and dismissed them on their

merits.

-_;-l-!—
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4. The very claims plaintiffs have brought in this action were extensively litigated in the
District Court, appealed unsuccessfully to the Seventh Circuit Court of Appeals, and
included in the plaintiffs’ unsuccessful petition for certiorati.

5. Further, because plaintiffs chose to bring state-law claims in their federal action, they
were obligated to state all state-law claims they had against the Town which arose out
of the same transaction or accutrence. Even stafe-law claims which were not asserted
are¢ barred by claim preclusion.

6. Therefore, this action is barred by claim preclusion and should be dismissed pursuant
to sec. 802.06 (2)(a)8. Wis. Stats,

7. Areasonably competent attorney should have known that elaim preclusion absolutely
bars re-litigation of the claims sfated in the instant complaint. Further, plaintiff
Arthur G. Jaros, Jr., is an attorney and a litigator, and should be held to an attorneys’
level of knowledge, The other plaintiffs should be expected to realize that the same
claims cannot be re-litigated.

PLAINTIFFS AND THEIR COUNSEL KNEW OR SHOULD HAVE KNOWN THAT
FACTUAL DETERMINATIONS MADE IN THE FEDERAL CASE PRECLUDE RECOVERY
ON THE CLAIMS ASSERTED IN THIS ACTION

8. In the altemative that it were determined that the legal claims made by plaintiffs in
this action are not barred by claim preclusion, the claims plaintiffs haye brought are
unsupportable under the facts which were conclusively established in the Federal
Case.

9. The District Court, in the Federal Case, made factual findings and determinations on

summary judgment. These findings were not the product of a perfunctory, suceinct
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fact-gathering process. Rather, Plaintiffs litigated this case to an extreme degree, and
submitted hundreds of proposed findings of fact to the District Court. The District
Court made findings of fact establishing undisputed material facts as a matter of law,
These findings, which were affirmed on appeal, are binding on the plaintiffs in this

and all future litigation.

10, The findings of fact in the Federal Case establish that the Town of Woodbore did not

1.

12.

act in any discriminatory or unrea;sonable mannet. The facts show that the Town did
nothing more than provide recommendations to Oneida County on a zoning petition
and a conditional use permit, relying in part on a land use plan that was developed in
a completely proper manner,

A reasonably competent attorney should have known that the findings of fact in the
Fedetal Case preclude recovery on the claims stated in the instant complaint. Further,
plaintiff Arthur G. Jaros, Jr,, is an attomney and a litigator, and sheould be held to an
attorneys’ level of knowledge. The other plaintiffs should be expected to realize that
the claims are untenable under the facts found by the District Court.

TWENTY-ONE DAY S’ NOTICE PROVIDED; SANCTIONS APPROPRIATE
On October 2, 2014, the Town served a draft of this Motion. In response to
comments from the plainiffs, the Town has withdrawn portions of the October 2,
2014 motion. The grounds contained in this Motion were served by mail on plaintiffs
through their counsel, Plaintiffs have had the 21-day safe harbor period provided by
law. Plaintiffs did not withdraw the lawsuit within the period of time between service

of the notice and filing of the motion.
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13. This Court should take judicial notice of the extraordinary extent of over-litigation of
the Federal Case, as will be shown if proof is fequired, ﬁespjte having already been
afforded considerable latitude to discover and present a case, plaintiffs utterly falled
to do so. Despite complete refection of every claim that was litigated (the certiorari
claim was deferred), plaintiffs have now instituted a second case attempting to re-
litigate every clalm they filed in the Federal Case in the guise of an action under the
Wisconsin Constitution,

14, The Court should award the defendant all of their litigation costs and expenses in this
action,

15, WHEREFORE, Defendant Town of Woodboro, requests that the Court find that this
action was frivolous upon its commencement and throughout its entire pendency, in
violation of secs. §02.05 and 895.044, Wis. Stats., and impose sanctions that are
available to the Court under those sections. Defendants request the following
sanctions: |

1. Anaward for their actual attorneys” fees and costs from the date of filing;
2, For such other and further relief as the Court may deem proper.
Dated this 28-th day of Qotober, 2014, |

g

Mark B, Hazelbaker

State Bar No. 1010302
Kasieta Legal Group, LLC
7818 Big Sky Drive, Suite 112
Madison, WI 53705

(608) 662-2300

(608) 662-9977 — fax
mh@kasieta.com
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Case 2013CV000345 Document 174 Filed 09-21-2020 Page 1 of 3 E
FILED

09-21-2020
ONEIDA COUNTY
CLERK OF CIRCUIT

DATE SIGNED: September 17, 2020 COURT

2013CV000345

Electronically signed by Michael H. Bloom
Circuit Court Judge

STATE OF WISCONSIN  IN CIRCUIT COURT ONEIDA COUNTY

EAGLE COVE CAMP & CONFERENCE CENTER, INC.,
Plaintiff,

Vs ) 2013 CV 345

ONEIDA COUNTY BOARD OF ADJUSTMENT,

COUNTY OF ONEIDA and

TOWN OF WOODBORO;

Defendants

JUDGMENT AWARDING ATTORNEYS’ FEES AND COSTS TO THE TOWN OF
o WOODBORO

The above-captioned matter was remanded on June 16, 2020 to this Court by the Wisconsin
Supreme Court, which declined fo review the decision of the Wisconsin Court of Appeals of
November 19, 2019. The Court of Appeals’ decision directed this Coutt, on remand, to determine
the amount of attorneys’ fees and costs reasonably incurred by the Town of Woodboro in this

matter, and enter judgment for that amount,
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Case 2013CV000345 Document 174 Filed 08-21-2020 Page 2 of 3

One June 17, 2020, the Town of Woodboro proposed a scheduling order governing the
process for determining fees. On July 2, 2020, there having been no response to the proposed
order from the plaintiffs, the Court entered the O-rder. Pursuant to the Order, on July 22, 2020, the
Town submitted a Brief, an Affidavit of Mark Hazelbaker with the invoices for legal services
provided to the Town; and, an Affidavit from Attorney Dean R. Dietrich in support of the Town's
claim. On August 12, 2020, the Town filed a supplemental affidavit of Mark Hazelbaker with
updated fee amounts. The total amount of fees and costs requested through July 31, 2020 is
$33,096.22, |

Pursuant to the Scheduling Order, the plaintiffs were required fo file a response, if any, on
or before August 20, 2020, Plaintiffs did not file a Brief but rather, a Motion asking the Court to
stay bricfing while the plaintiffs file a petition for certiorari with the United States Supreme Court.

The Court finds that the Town’s submission in support of its request for judgment is
sufficient to prove the Town’s entitlement to the amount of fees and costs requested. The affidavits
cstablish that the fees claimed wore reasonable and necessary for defense of the claims against the
Town in this case.

The Court finds that plaintiffs have not shown any good cause for modification of the July
2, 2020 scheduling order. The Court finds that Plaintiffs’ failure to file a briefin opposition to the
Town’s request for judgment constitutes a waiver of response. In the absence of a response, the
Court finds that the Town’s request shall be granted.

The Court finds, based on the arguments and evidence advanced by the Town, that
Judgment for the amount requested should be entered against all plaintiffs, jointly and severally.

The Court further finds that in order to assure that the Town is compensated for all fees

and costs it incurs as the result of the plaintiffs’ commencement of a frivolous action, and as
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Case 2013CV000345 Bocument 174 Filed 08-21-2020 Page 3 of 3

provided by sec. 895,044 (4), fees should be awarded for further appellate litigation. The Court
will enter a supplemental judgment for such fees upon the completion of any further appeals and
the presentation of affidavits establishing the amount of fees incurred by the Town.
The Court, therefore, enters Judgment as foltows:
1. The Court grants judgment to the Town of Woodboro to have and recover the amount
of thirty-three thousand ninety six and 22/100 dollars ($33,096.22) from the following
parties or persons, jointly and severally:

Eagle Cove Camp & Conference Center, Tnc., 1200 Harger Road, Suite 830, Oak
Brook, IL 60523.

Arthur G. Jaros, Jr., 7483 Highway 8, Rhinelander, WI 5450, individually, and, as
attorney for plaintiffs.

Wesley A. Jaros, 405 Birch Lane, Dixon, IL 61021
Randall 8. Jaros, 6637 West Higgins Avenue, Apartment 1, Chicago, IL 60656
Attorney Michael Dean, 350 Bishops Way, Suite 201, Brookfield, WI 53008

2. The Court grants judgment to the Town of Woodboro for attorneys’ fees and costs
reasonably incurred by the Town for August 2020 in this action, and for any appeal or
further litigation of the claims made by plaintiffs in this action. The Town shall, upon
the conclusion of any such additional litigation, submit a supplemental affidavit to the
Court. The Court shall review the affidavit and enter judgment for the additional
reasonable fees.

THIS IS A FINAL ORDER WHICH RESOLVES ALL ISSUES IN LITIGATION
BETWEEN THE PARTIES AND IS FINAL FOR THE PURPOSES OF APPEAL
UNDER WIS. STATS. SEC. 808.03.
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CONSTITUTIONAL, STATUTORY AND ORDINANCE PROVISIONS
INVOLVED

United States Constitution, Amendment I;

Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or

the right of the people peaceably to assemble, and to petition the Government for
a redress of grievances.

United States Constitution, Amendment XIV, Section 1:

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the state
wherein they reside. No state shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United
States; nor shall any state deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Civil Rights Act--42 U.S.C. § 1983:

Every person who under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress....

Religious Land Use and Institutionalized Persons Act of 2000—42 U.S.C. §2000cc
Protection of land use as religious exercise

(a) Substantial burdens.

(1) General rule. No government shall impose or implement a land use
regulation in a manner that imposes a substantial burden on the religious exercise
of a person, including a religious assembly or institution, unless the government
demonstrates that imposition of the burden on that person, assembly, or
institution-- '

(A) is in furtherance of a compelling governmental interest; and
(B) is the least restrictive means of furthering that compelling
governmental interest,

(2) Scope of application. This subsection applies in any case in which--

(A) the substantial burden is imposed in a program or activity that
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receives Federal financial assistance, even if the burden
results from a rule of general applicability;

(B) the substantial burden affects, or removal of that substantial
burden would affect, commerce with foreign nations,
among the several States, or with Indian tribes, even if the
burden results from a rule of general applicability; or

(C) the substantial burden is imposed in the implementation of a
land use regulation or system of land use regulations, under
which a government makes, or has in place formal or
informal procedures or practices that permit the
government to make, individualized assessments of the
proposed uses for the property involved.

(b) Discrimination and exclusion.

(1) Equal terms. No government shall impose or implement a land use
regulation in 2 manner that treats a religious assembly or institution
on less than equal terms with a nonreligious assembly or
institution,

(2) Nondiscrimination. No government shall impose or implement & land
use regulation that discriminates against any assembly or
institution on the basis of religion or religious denomination,

(3) Exclusions and limits. No government shall impose or implement a

land use regulation that—

(A) totally excludes religious assemblies from a jurisdiction; or

(B) unreasonably limits religious assemblies, institutions, or
structures within a jurisdiction.

Religious Land Use and Institutionalized Persons Act of 2000-42 U.S.C. §2000cc-2

Judicial relief

(a) Cause of action. A person may assert a violation of this Act as 2 claim or defense in a
judicial proceeding and obtain appropriate relief against a government. Standing
to assert a claim or defense under this section shall be governed by the general
rules of standing under article I1T of the Constitution.

(b) Burden of persuasion. If a plaintiff produces prima facie evidence to support a claim
alleging a violation of the Free Exercise Clause or a violation of section 2 [42
USCS § 2000cc], the government shall bear the burden of persuasion on any
element of the claim, except that the plaintiff shall bear the burden of persuasion
on whether the law (including a regulation) or government practice that is
challenged by the claim substantially burdens the plainiiff's exercise of religion.

(¢) - (g) [Omitted}
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Religious Land Use and Institutionalized Persons Act of 2000-42 U.S.C. §2000ce-3

Rules of construction

(2) Religious belief unaffected. Nothing in this Act shall be construed to authorize any
government to burden any religious belief.

(b) Religious exercise not regulated. Nothing in this Act shall create any basis for
restricting or burdening religious exercise or for claims against a religious organization
including any religiously affiliated school or university, not acting under color of law,

(¢) Claims to funding unaffected. Nothing in this Act shall create or preclude a right of
any religious organization to receive funding or other assistance from a government, or of
any person to receive government funding for a religious activity, but this Act may
require a government to incur expenses in its own operations to avoid imposing a
substantial burden on religious exercise,

(d) Other authority to impose conditions on funding unaffected. Nothing in this Act
shall--
(1) authorize a government to regulate or affect, directly or indirectly, the
activities or policies of a person other than a government as a condition of
receiving funding or other assistance; or

(2) restrict any authority that may exist under other law to so regulate or affect,
except as provided in this Act,

(e) Governmental discretion in alleviating burdens on religious exercise. A government
may avoid the preemptive force of any provision of this Act by changing the policy or
practice that results in a substantial burden on religious exercise, by retaining the policy
ot practice and exempting the substantially burdened religious exercise, by providing
exemptions from the policy or practice for applications that substantially burden religious
exercise, or by any other means that eliminates the substantial burden.

() Effect on other law. With respect to a claim brought under this Act, proof that a
substantial burden on a person's religious exercise affects, or removal of that burden
would affect, commerce with foreign nations, among the several States, or with Indian
tribes, shall not establish any inference or presumption that Congress intends that any
religious exercise is, or is not, subject to any law other than this Act.

(g) Broad construction. This Act shall be construed in favor of a broad protection of
religious exercise, to the maximum extent permitted by the terms of this Act and the
Conpstitution.

(h) No preemption or repeal. Nothing in this Act shall be construed to preempt State Law,
or repeal Federal law, that is equally as protective of religious exercise as, or more
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protective of religious exercise than, this Act.

(i) Severability. If any provision of this Act or of an amendment made by this Act, or any
application of such provision to any person or circumstance, is held to be
unconstitutional, the remainder of this Act, the amendments made by this Act, and the
application of the provision to any other person or circumstance shall not be affected.

Religious Land Use and Institutionalized Persons Act of 2000—42 U.S.C. §2000cc-4

Establishment Clause unaffected

Nothing in this Act shall be construed to affect, interpret, or in any way address that
portion of the first amendment to the Constitution prohibiting laws respecting an
establishment of religion (referred to in this section as the "Establishment Clause").
Granting government funding, benefits, or exemptions, to the extent permissible under
the Establishment Clause, shall not constitute a violation of this Act. In this section, the

term. "granting”, used with respect to government funding, benefits, or exemptions, does
not include the denial of government funding, benefits, or exemptions.

Religious Land Use and Institutionalized Persons Act of 2000—42 U.S.C. §2000cc-5

Definitions

In this Act:

(1) Claimant. The term "claimant" means a person raising a claim or defense
under this Act.

(2) Demonstrates. The term "demonstrates” means meets the burdens of going
forward with the evidence and of persuasion.

(3) Free Exercise Clause. The term "Free Exercise Clause™ means that portion of

the first amendment to the Constitution that proscribes laws prohibiting the free
exercise of religion,

(4) Government. The term "government"--
(A) means—

(i) a State, county, municipality, or other governmental entity
created under the authority of a State;

(ii) any branch, department, agency, instrumentality, or official of
an entity listed in clause (i); and

(iii) any other person acting under color of State law; and

(B) for the purposes of sections 4(b) and 5 [42 USC §§ 2000cc-2(b) and
2000cc-3], includes the United States, a branch, department, agency,
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instrumentality, or official of the United States, and any other person
acting under color of Federal law.

(5) Land use regulation. The term "land use regulation” means a zoning or
landmarking law, or the application of such a law, that limits or restricts a
claimant's use or development of land (including a structure affixed to land), if the
claimant has an ownership, leasehold, easement, servitude, or other property
interest in the regulated land or a contract or option to acquire such an interest.
(6) Program or activity. The term "program or acfivity" means all of the operations
of any entity as described in paragraph (1) or (2) of section 606 of the
Civil Rights Act of 1964 (42 U.8.C. 2000d-4a).
(7) Religious exercise.

(A) In general. The term "religious exercise” includes any exercise of

religion, whether or not compelled by, or central to, a system of religious
belief.

(B) Rule. The use, building, or conversion of real property for the purpose
of religious exercise shall be considered to be religious exercise of the
person or entity that uses or intends to use the property for that purpose.

F.R.C1v.P. 54(b):

Judgment on Multiple Claims or Involving Multiple Parties. When an action
presents more than one claim for relief--whether as a claim, counterclaim,
crossclaim, or third-party claim—or when multiple parties are involved, the court
may direct entry of a final judgment as to one or more, but foewer than all, claims
or parties only if the court expressly determines that there is no just reason for
delay. Otherwise, any order or other decision, however designated, that
adjudicates fewer than all the claims or the rights and liabilities of fewer than all
the partics does not end the action as to any of the claims or parties and may be

revised at any time before the entry of a judgment adjudicating all the claims and
all the parties’ rights and liabilities.

Wis. Stat. §59.69. Planning and zoning authority.

(1) PURPOSE.

It is the purpose of this section to promote the public health, safety, convenience and general
welfare; to encourage planned and orderly land use development; to protect property values and
the property tax base; to permit the careful planning and efficient maintenance of highway
systems; to ensure adequate highway, utility, health, educational and recreational facilities; to
recognize the needs of agriculture, forestry, industry and business in future growth; to encourage
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uses of land and other natural resources which are in accordance with their character and
adaptability; to provide adequate light and air, including access to sunlight for solar collectors
and to wind for wind energy systems; to encourage the protection of groundwater resources; to
preserve wetlands; to conserve soil, water and forest resources; to protect the beauty and
amenities of landscape and man-made developments; to provide healthy surroundings for family
life; and to promote the efficient and economical use of public funds. To accomplish this purpose
the board may plan for the physical development and zoning of territory within the county as set
forth in this section and shall incorporate therein the master plan adopted under s. 62.23 (2) or (3)
and the official map of any city or village in the county adopted under s. 62.23 (6).

(2)-(3) omitted.

(4) EXTENT OF POWER. For the purpose of promoting the public health, safety and general
welfare the board may by ordinance effective within the areas within such county outside the
limits of incorporated villages and cities establish districts of such number, shape and area, and
adopt such regulations for each such district as the board considers best suited to carry out the
purposes of this section. The board may establish mixed-use districts that contain any
combination of uses, such as industrial, commercial, public, or residential uses, in a compact
urban form. ***

(5) FORMATION OF ZONING ORDINANCE; PROCEDURE.

(a) When the county zoning agency has completed a draft of a proposed zoning ordinance, it shall
hold a public hearing thereon, following publication in the county of a class 2 notice, under ch.
985 . If the proposed ordinance has the effect of changing the allowable use of any property, the
notice shall include either a map showing the property affected by the ordinance or a description
of the property affected by the ordinance and a statement that a map may be obtained from the
zoning agency. After such hearing the agency may make such revisions in the draft as it considers
necessary, or it may submit the draft without revision to the board with recommendations for
adoption. Proof of publication of the notice of the public hearing held by such agency shall be
attached to its report to the board.

(b) When the draft of the ordinance, recommended for enactment by the zoning agency, is
received by the board, it may enact the ordinance as submitted, or reject it, or return it to the
agency with such recommendations as the board may see fit to make. In the event of such return
subsequent procedure by the agency shall be as if the agency were acting under the original
directions. When enacted, duplicate copies of the ordinance shall be submitted by the clerk by
registered mail to each town clerk for consideration by the town board.

(c) A county ordinance enacted under this section shall not be effective in any town until it has
been approved by the town board. If the town board approves an ordinance enacted by the county
board, under this section, a certified copy of the approving resolution attached to one of the
copies of such ordinance submitted to the town board shall promptly be filed with the county
clerk by the town clerk. The ordinance shall become effective in the town as of the date of fhe
filing, which filing shall be recorded by the county clerk in the clerks office, reported to the town




board and the county board, and printed in the proceedings of the county board. The ordinance
shall supersede any prior town ordinance in conflict therewith or which is concerned with zonin 2,
except as provided by s. 60.62.

(d) The board may by a single ordinance repeal an existing county zoning ordinance and reenact
a comprehensive revision thereto in accordance with this section. "Comprehensive revision", in
this paragraph, means a complete rewriting of an existing zoning ordinance which changes
numerous zoning provisions and alters or adds zoning districts. The comprehensive revision may
provide that the existing ordinance shall remain in effect in a town for a period of up to one year
or until the comprehensive revision is approved by the town board, whichever period is shorter,
If the town board fails to approve the comprehensive revision within a year neither the existing
ordinance nor the comprehensive revision shall be in force in that town. Any repeal and
reenactment prior to November 12, 1965, which would be valid under this paragraph is hereby
validated.

(e) The board may amend an ordinance or change the district boundaries. The procedure for such
amendments or changes is as follows:

1. A petition for amendment of a county zoning ordinance may be made by a property owner in
the area to be affected by the amendment, by the town board of any town in which the ordinance
is in effect; by any member of the board or by the agency designated by the board to consider
county zoning matters as provided in sub. (2) (a) . The petition shall be filed with the clerk who
shall immediately refer it to the county zoning agency for its consideration, report and
recommendations. Immediate notice of the petition shall be sent to the county supervisor of any
affected district. A report of all petitions referred under this paragraph shall be made to the
county board at its next succeeding meeting.

2. Upon receipt of the petition by the agency it shall call a public hearing on the petition. Notice
of the time and place of the hearing shall be given by publication in the county of a class 2 notice,
under ch. 985 . If an amendment to an ordinance, as described in the petition, has the effect of
changing the allowable use of any property, the notice shall include cither a map showing the
property affected by the amendment or a description of the property affected by the amendment
and a statement that a map may be obtained from the zoning agency. A copy of the notice shall
be mailed by registered mail to the town clerk of each town affected by the proposed amendment
at least 10 days prior to the date of such hearing. If the petition is for any change in an airport
affected area, as defined in s. 62.23 (6) (am) 1. b., the agency shall mail a copy of the notice to
the owner or operator of the airport bordered by the airport affected area.

3. Except as provided under subd. 3m., if a town affected by the proposed amendment
disapproves of the proposed amendment, the town board of the town may file-a certified copy of
the resolution adopted by the board disapproving of the petition with the agency before, at or
within 10 days after the public hearing. If the town board of the town affected in the case of an
ordinance relating to the location of boundaries of districts files such a resolution, or the town
boards of a majority of the towns affected in the case of all other amendatory ordinances file such
resolutions, the agency may not recommend approval of the petition without change, but may
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only recommend approval with change or recommend disapproval.

3m. A town may extend its time for disapproving any proposed amendment under subd. 3. by 20
days if the town board adopts a resolution providing for the extension and files a certified copy of
the resolution with the clerk of the county in which the town is located. The 20-day extension
shall remain in effect until the town board adopts a resolution rescinding the 20-day extension
and files a certified copy of the resolution with the clerk of the county in which the town is
located.

4. As soon as possible after the public hearing, the agency shall act, subject to subd. 3., on the
petition either approving, modifying and approving, or disapproving it. If its action is favorable
to granting the requested change or any modification thereof, it shall cause an ordinance to be
drafted effectuating its determination and shall submit the proposed ordinance directly to the
board with its recommendations. If the agency after its public hearing recommends denial of the
petition it shall report its recommendation directly to the board with its reasons for the action.
Proof of publication of the notice of the public hearing held by the agency and proof of the giving
of notice to the town clerk of the hearing shall be attached to either report. Notification of town
board resolutions filed under subd. 3. shall be attached to either such report.

5. Upon receipt of the agency report the board may enact the ordinance as drafted by the zoning
agency or with amendments, or it may deny the petition for amendment, or it may refuse to deny
the petition as recommended by the agency in which case it shall refer the petition to the agency
with directions to draft an ordinance to effectuate the petition and report the ordinance back to
the board which may then enact or reject the ordinance.

5g. If a protest against a proposed amendment is filed with the clerk at least 24 hours prior to the
date of the meeting of the board at which the report of the zoning agency under subd. 4. is to be
considered, duly signed and acknowledged by the owners of 50% or more of the area proposed to
be altered, or by abutting owners of over 50% of the total perimeter of the area proposed to be
altered included within 300 feet of the parcel or parcels proposed to be rezoned, action on the
ordinance may be deferred until the zoning agency has had a reasonable opportunity to ascertain
and repott to the board as to the authenticity of the ownership statements. Each signer shall state
the amount of area or frontage owned by that signer and shall include a description of the lands
owned by that signer. If the statements are found to be true, the ordinance may not be enacted
except by the affirmative vote of three-fourths of the members of the board present and voting, Tf
the statements are found to be untrue to the extent that the required frontage or area ownership is
not present the protest may be disregarded.

5m. If a proposed amendment under this paragraph would make any change in an airport affected
area, as defined under s, 62.23 (6) (am) 1. b., and the owner or operator of the airport bordered by
the airport affected area files a protest against the proposed amendment with the clerk at least 24
hours prior to the date of the meeting of the board at which the report of the zoning agency under
subd. 4. is to be considered, no ordinance which makes such a change may be enacted except by
the affirmative vote of two-thirds of the members of the board present and voting.
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6. If an amendatory ordinance makes only the change sought in the petition and if the petition
was not disapproved prior to, at or within 10 days under subd. 3. or 30 days under subd. 3m.,
whichever is applicable, after the public hearing by the town board of the town affected in the
case of an ordinance relating to the location of district boundaries or by the town boards of a
majority of the towns affected in the case of all other amendatory ordinances, it shall become
effective on passage. The county clerk shall record in the clerks office the date on which the
ordinance becomes effective and notify the town clerk of all towns affected by the ordinance of
the effective date and also insert the effective date in the proceedings of the county board. Any
other amendatory ordinance when enacted shall within 7 days thereafter be submitted in duplicate
by the county clerk by registered mail to the town clerk of each town in which lands affected by
the ordinance are located. If after 40 days from the date of the enactment a majority of the towns
have not filed certified copies of resolutions disapproving the amendment with the county clerk,
or if, within a shorter time a majority of the towns in which the ordinance is in effect have filed
certified copies of resolutions approving the amendment with the county clerk, the amendment
shall be in effect in all of the towns affected by the ordinance. Any ordinance relating to the
location of boundaries of districts shall within 7 days after enactment by the county board be
transmitted by the county clerk by registered mail only to the town clerk of the town in which the
lands affected by the change are located and shall become effective 40 days after enactment of
the ordinance by the county board unless such town board prior to such date files a certified copy
of a resolution disapproving of the ordinance with the county clerk. If such town board approves
the ordinance, the ordinance shall become effective upon the filing of the resolution of the town,
board approving the ordinance with the county clerk. The clerk shall record in the clerks office
the date on which the ordinance becomes effective and notify the town clerk of all towns affected
by such ordinance of such effective date and also make such report to the county board, which
report shall be printed in the proceedings of the county board.

7. When any lands previously under the jurisdiction of a county zoning ordinance have been
finally removed from such jurisdiction by reason of annexation to an incorporated municipality,
and after the regulations imposed by the county zoning ordinance have ceased to be effective as
provided in sub. (7), the board may, on the recommendation of its zoning agency, enact
amendatory ordinances that remove or delete the anncexed lands from the official zoning map or
written descriptions without following any of the procedures provided in subds. 1. to 6., and such
amendatory ordinances shall become effective upon enactment and publication. A copy of the
ordinance shall be forwarded by the clerk to the clerk of each town in which the lands affected

were previously located. Nothing in this paragraph shall be construed to nullify or supersede s.
66.1031.

() The county zoning agency shall maintain a list of persons who submit a written Tequest to
receive notice of any proposed ordinance or amendment that affects the allowable use of the
property owned by the person. If the county zoning agency completes a draft of a proposed
zoning ordinance under par. (a) or if the agency receives a petition under par. (¢) 2., the agency
shall send a notice, which contains a copy of the proposed ordinance or petition, to each person
on the list whose property, the allowable use of which, may be affected by the proposed
ordinance or amendment, The notice shall be by mail or in any reasonable form that is agreed to
by the petson and the agency. The agency may charge each person on the list who receives a
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notice a fee that does not exceed the approximate cost of providing the notice to the person, An
ordinance or amendment that is subject to this paragraph may take effect even if the agency fails
to send the notice that is required by this paragraph.
Wis. Stat. §60.10. Powers of town meeting,

(1) DIRECT POWERS.

The town meeting may:

(a) Raise money. Raise money, including levying taxes, to pay for expenses of the town, unless
the authority has been delegated to the town board under sub. (2) (a).

(b) Town offices and officers.

1. Fix the compensation of elective town offices under s. 60.32, unless the authority has been
delegated to the town board under sub. (2) (k).

2. Combine the offices of town clerk and town treasurer under s, 60.305 (1).

2m. In a town with a population of 2,500 or more, provide for the appointment by the town board
of the town clerk, town treasurer, or both, or of the combined office of town clerk and town
treasurer under s. 60.305 (1), at a level of compensation to be set by the board that may not be
reduced during the term to which the person is appointed.

3. Combine the offices of town assessor and town clerk under s. 60.305 (2).

4. Establish or abolish the office of town constable and establish the nimber of constables.
Abolition of the office is effective at the end of the term of the person serving in the office.

5. Designate the office of town clerk, town treasurer or the combined office of clerk and treasurer
as part-time under s. 60.305 (1) (b).

6. Designate tdwn board supervisors as full-time officers.
(¢} Election of town officers.
1. Adopt a plan under s. 5.60 (6) to elect town board supervisors to numbered seats.

2. Provide under s. 8.05 (3) (a) for the nomination of candidates for elective town offices at a
nonpartisan primary election.

(e) Cemeteries. Authorize the acquisition and conveyance of cemeteries under s. 157.50 (1) and

(3).
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(f) Administrator agreements. Approve agreements to employ an administrator for more than 3
years under s. 60,37 (3) (d).

(g} Hourly wage of certain employees. Establish the hourly wage to be paid under s, 60.37 (4) to
a town employee who is also an elected town officer, unless the authority has been delegated to
the town board under sub. (2) (L).

(2) DIRECTIVES OR GRANTS OF AUTHORITY TO TOWN BOARD,

Except as provided under par. (c), directives or grants of authority to the town board under this
subsection may be general and continuing or may be limited as to purpose, effect or duration. A
resolution adopted under this subsection shall specify whether the directive or grant is general
and continuing or whether it is limited as to purpose, effect or duration. A resolution that is
continuing remains in effect until rescinded at a subsequent town meeting by a number of
electors equal to or greater than the number of electors who voted for the original resolution. This
subsection does not limit any authority otherwise conferred on the town board by law. By
resolution, the town meeting may:

(a) Raise money. Authorize the town board to raise money, including levying taxes, to pay for
expenses of the town.

(b) Membership of town board in pepulous towns. In a town with a population of 2,500 or more,
direct the town board to increase the membership of the board under s. 60.21 (2).

() Exercise of village powers. Authorize the town board to exercise powers of a village board
under s. 60.22 (3) . A resolution adopted under this paragraph is general and continuing,

(d) General obligation bonds. Authorize the town board to issue general obligation bonds in the
manner and for the purposes provided by law.

(¢) Purchase of land. Authorize the town board to purchase any land within the town for present
or anticipated town purposes,

(f) Town buildings. Authorize the town board to purchase, lease or construct buildings for the
use of the town, to combine for this purpose the towns funds with those of a society or
corporation doing business or located in the town and to accept contributions of money, labor or
space for this purpose,

(g) Disposal of property. Authorize the town board to dispose of town real property, other than
property donated to and required to be held by the town for a special purpose.

(h) Exercise of certain zoning authority. In a town located in a county which has enacted a zoning
ordinance under s. 59.69, authorize, under s. 60.62 (2), the town board to enact town zoning
ordinances under s. 61.35.
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(i) Watershed protection and soil and water conservation. Authorize the town board to engage in
watershed protection, soil conservation or water conservation activities beneficial to the town.

(j) Appointed assessors. Authorize the town board to select assessors by appointment under s.
60.307 (2).

(k) Compensation of elective town offices. Authorize the town board to fix the compensation of
elective town offices under s. 60.32 (1) (b).

(L) Hourly wage of certain employees. Authorize the town board to establish the hourly wage to
be paid under s. 60.37 (4) to a town employee who is also an elected town officer, other than a
town board supervisor.

(3) AUTHORIZATION TO TOWN BOARD TO APPROPRIATE MONEY.

The town meeting may authotize the town board to appropriate money in the next annual budget
for:

(a) Conservation of natural resources. The conservation of natural resources by the town or by a
bona fide nonprofit organization under s. 60.23 (6).

(b) Civic functions. Civic and other functions under s. 60.23 (3).

(c) Insects, weeds and animal diseases. The control of insect pests, weeds or plant or animal
diseases within the town.

(d) Rural numbering systems. Posting signs and otherwise cooperating with the county in the
establishment of a rural numbering system under s. 59.54 (4) and (4m).

(e) Cemetery improvements. The improvement of the town cemetery under s. 157.50 (5).

Wis. Stat. §60.22. General powers and duties.
The town board:
(1) CHARGE OF TOWN AFFAIRS.

Has charge of all affairs of the town not committed by law to another body or officer or to a town
employee.

(2) CHARGE OF ACTIONS.

Has charge of any action or legal proceeding to which the town is a party.
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(3) VILLAGE POWERS.

If authorized under s. 60.10 (2) (c), may exercise powers relating to villages and conferred on
village boards under ch. 61, except those powers which conflict with statutes relating to towns
and town boards,

(4) JTURISDICTION OF CONSTABLE. [omitted]

(5) PURSUE CERTAIN CLAIMS OF TOWN, [omitted]

Wis. Stat. §60.62. Zoning authority if exercising village powers.

(1) Except as provided in s. 60.23 (33) and subject to subs, (2), (3) and (4), if a town board has
been granted authority to exercise village powers under s. 60.10 (2) (c), the board may adopt
zoning ordinances under s. 61.35.

(2) If the county in which the town is located has enacted a zoning ordinance under s. 59.69, the
exercise of the authority under sub. (1) is subject to approval by the town meeting or by a
referendum vote of the electors of the town held at the time of any regular or special election.
The question for the referendum vote shall be filed as provided in s, 8.37.

(3) In counties having a county zoning ordinance, no zoning ordinance or amendment of a Zoning
ordinance may be adopted under this section unless approved by the county board.

(4)

() Notwithstanding ss. 61.35 and 62.23 (1) (a), a town with a population of less than 2,500 that
acts under this section may create a "Town Plan Commission" under s. 62.23 (1) (a) that has 5
members, all of whom shall be appointed by the town board chairperson, subject to confirmation
by the town board. The town chairperson shall also select the presiding officer. The town board
chairperson may appoint town board members to the commission and may appoint other town
elected or appointed officials to the commission, except that the commission shall always have at
. least one citizen member who is not a town official. Appointees to the town plan commission
may be removed only by 4 majority vote of the town board. All other provisions of ss. 61.35 and
62.23 shall apply to a town plan commission that has 5 members.

(b) If a town plan commission consists of 7 members and the town board enacts an ordinance or
adopts a resolution reducing the size of the commission to 5 members, the commission shall
continue to operate with 6 or 7 members until the expiration of the terms of the 2 citizen
members, who were appointed under s. 62.23 (1) (a), whose terms expire soonest after the
effective date of the ordinance or resolution that reduces the size of the commission.

(c) If a town plan commission consists of 5 members and the town board enacts an ordinance or
adopfs a resolution increasing the size of the commission to 7 members, the town board
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chairperson shall appoint the 2 new members under s. 62.23 (1) ().

(d) Notwithstanding ss. 61.35 and 62.23 (1) (a), if a town with a population of at least 2,500 acts
under this section and creates a "Town Plan Commission" under s. 62.23 (1) (a), all members of
the commission shall be appointed by the town board chairperson, subject to confirmation by the
town board. The town chairperson shall also select the presiding officer. The town board
chairperson may appoint town board members to the commission and may appoint other town
elected or appointed officials to the commission, except that the commission shall always have at
least 3 citizen members who are not town officials, Appointments shall be made by the town
board chairperson during the month of April for terms that expire in April or at any other time if
a vacancy oceurs during the middle of a term except that the appointees to the town plan
commission may be removed before the expiration of the appointees term by a majority vote of
the town board. All other provisions of ss. 61,35 and 62.23 shall apply to a town plan
commission to which this paragraph applies.

Wis. Stat. §61.35. Village planning,

Section 62.23 applies to villages, and the powers and duties conferred and imposed by s. 62.23
upon mayors, councils and specified city officials are hereby conferred upon presidents, village
boards, and village officials performing duties similar to the duties of such specified city
officials, respectively. Any ordinance or resolution passed prior to May 30, 1925, by any village
board under s. 61.35, 1923 stats., shall remain in effect until repealed or amended by such village
board.

Wis. Stat. §62.23. City planning,

(1) COMMISSION.

() The council of any city may by ordinance create a "City Plan Commission," to consist of 7
members. The commission shall also include, as a nonvoting member, a representative from a
military base or installation, with at least 200 assigned military personnel or that contains at least
2,000 acres, that is located in the city, if the bases or installations commanding officer appoints
such a representative, All members of the commission, other than the representative appointed by
the commanding officer of a military base or installation, shall be appointed by the mayor, who
shall also choose the presiding officer, The mayor may appoint himself or herself to the
commission and may appoint other city elected or appointed officials, except that the
commission shall always have at least 3 citizen members who are not city officials, Citizen
members shall be persons of recognized experience and qualifications. The council may by
ordinance provide that the membership of the commission shall be as provided thereunder,

(d) [omitted re; term, appointment and vacancy re: members of the commission]

(¢) The city plan commission shall have power and authority to employ experts and a staff, and to
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pay for their services and such other expenses as may be necessary and proper, not exceeding, in
all, the appropriation that may be made for such commission by the legislative body, or placed at

its disposal through gift, and subject to any ordinance or resolution enacted by the governing
body.

(f) Any city may by ordinance increase the number of members of the city plan commission so as
to provide that the building commissioner or building inspector shall serve as a member thereof,

(2) FUNCTIONS.

It shall be the function and duty of the commission to make and adopt a master plan for the
physical development of the city, including any areas outside of its boundaries that in the
commissions judgment bear relation to the development of the city provided, however, that in
any county where a regional planning department has been established, areas outside the
boundaries of a city may not be included in the master plan without the consent of the county
board of supervisors. The master plan, with the accompanying maps, plats, charts, and
descriptive and explanatory matter, shall show the commissions recommendations for such
physical development, and shall, as described in sub. (3) (b), contain at least the elements
described in s. 66.1001 (2) . The commission may from time to time amend, extend, or add to the
master plan or carry any part or subject matter into greater detail. The commission may adopt
rules for the transaction of business and shall keep a record of its resolutions, transactions,
findings, and determinations, which record shall be a public record.

(3) THE MASTER PLAN.

() The master plan shall be made with the general purpose of guiding and accomplishing a
coordinated, adjusted and harmonious development of the municipality which will, in accordance
with existing and future needs, best promote public health, safety, morals, order, convenience,
prosperity or the general welfare, as well as efficiency and economy in the process of
development.

(b) The commission may adopt the master plan as a whole by a single resolution, or, as the work
of making the whole master plan progresses, may from time to time by resolution adopt a part or
parts of a master plan. Beginning on January 1, 2010, or, if the city is exempt under s. 66.1001
(3m), the date under s. 66.1001 (3m) (b), if the city engages in any program or action described in
8. 66,1001 (3), the master plan shall contain at least all of the elements specified in s. 66.1001
(2). The adoption of the plan or any part, amendment, or addition, shall be by resolution carried
by the affirmative votes of not less than a majority of all the members of the city plan
commission. The resolution shall refer expressly to the elements under s. 66.1001 and other
matters intended by the commission to form the whole or any part of the plan, and the action
taken shall be recorded on the adopted plan or part of the plan by the identifying signature of the
secretary of the commission, and a copy of the plan or part of the plan shall be certified to the
common courcil, and also to the commanding officer, or the officers designee, of any military
base or installation, with at least 200 assigned military personnel or that contains at least 2,000
acres, that is located in or near the city. The purpose and effect of the adoption and certifying of
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the master plan or part of the plan shall be solely to aid the city plan commission and the council
in the performance of their duties.

(4) MISCELLANEQOUS POWERS OF THE COMMISSION.

The commission may make reports and recommendations relating to the plan and development of
the city to public officials and agencies, public utility companies, civic, educational, professional
and other organizations, and citizens. It may recommend to the mayor or council, programs for
public improvements and the financing thereof. All public officials shall, upon request, furnish to
the commission, within a reasonable time, such available information as it may require for its
work. The commission, its members and employees, in the performance of its functions, may
enter upon any land, make examinations and surveys, and place and maintain necessary
monuments and marks thereon. In general, the commission shall have such powers as may be
necessary to enable it to perform its functions and promote municipal planning.

(5) MATTERS REFERRED TO CITY PLAN COMMISSION.

The council, or other public body or officer of the city having final authority thereon, shall refer
to the city plan commission, for its consideration and report before final action is taken by the
council, public body or officer, the following matters: The location and architectural design of
any public building; the location of any statue or other memorial; the location, acceptance,
extension, alteration, vacation, abandonment, change of use, sale, acquisition of land for or lease
of land for any street, alley or other public way, park, playground, airport, area for parking
vehicles, or other memorial or public grounds; the location, extension, abandonment or
authorization for any public utility whether publicly or privately owned; all plats of lands in the
city or within the territory over which the city is given platting jurisdiction by ch. 236; the
location, character and extent or acquisition, leasing or sale of lands for public or semipublic
housing, slum clearance, relief of congestion, or vacation camps for children; and the amendment
or repeal of any ordinance adopted pursuant to this section. Unless such report is made within 30
days, or such longer period as may be stipulated by the common council, the council or other
public body or officer, may take final action without it.

(6) OFFICTAL MAP.

(a) As used in this subsection, "waterways" includes rivers, streams, creeks, ditches, drainage
channels, watercourses, lakes, bays, ponds, impoundment reservoirs, retention and detention
basins, marshes and other surface water arcas, regardless of whether the areas are natural or
artificial.

(am)

1. In this paragraph:

a. "Airport” means ... .
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b. "Airport affected area” means ... .
2, [omitted; pertaining to airports]

(b) The council of any city may by ordinance or resolution establish an official map of the city or
any part thereof showing the streets, highways, historic districts, parkways, parks and
playgrounds laid out, adopted and established by law. The city may also include the location of
railroad rights-of-way, waterways and public transit facilities on its map. A city may include a
waterway on its map only if the waterway is included in a comprehensive surface water drainage
plan. The map is conclusive with respect to the location and width of streets, highways,
waterways and parkways, and the location and extent of railroad rights-of-way, public transit
facilities, parks and playgrounds shown on the map. The official map is declared to be
established to conserve and promote the public health, safety, convenience or general welfare.
The ordinance or resolution shall require the city clerk at once to record with the register of deeds
of the county or counties in which the city is situated a certificate showing that the city has
established an official map. An ordinance or resolution establishing any part of an official map
enacted prior to June 16, 1965, which would be valid under this paragraph is hereby validated.

(c) The city council may amend the official map of the city so as to establish the exterior lines of
planned new streets, highways, historic districts, parkways, railroad rights-of-way, public transit
facilities, waterways, parks or playgrounds, or to widen, narrow, extend or close existing streets,
highways, historic districts, parkways, railroad rights-of-way, public transit facilities, waterways,
parks or playgrounds. No such change may become effective until after a public hearing
concerning the proposed change before the city council or a committee appointed by the city
council from its members, at which parties in interest and citizens shall have an opportunity to be
heard, ***

(d) The locating, widening or closing, or the approval of the locating, widening or closing of
streets, highways, waterways, parkways, railroad rights-of-way, public transit facilities, parks or
playgrounds by the city under provisions of law other than this section shall be deemed to amend
the official map, and are subject to this section, except that changes or additions made by a
subdivision plat approved by the city under ¢h. 236 do not require the public hearing specified in
par. (c) if the changes or additions do not affect any land outside the platted area.

(¢) No permit may be issued to construct or enlarge any building within the limits of any street,
highway, waterway, railroad right-of-way, public transit facility or parkway, shown or laid out on
the map except as provided in this section, The street, highway, waterway, railroad right-of-way,
public transit facility or parkway system shown on the official map may be shown on the official
map as extending beyond the boundaries of a city or village a distance equal to that within which
the approval of land subdivision plats by the city council or village board is required as provided
by s. 236.10 (1) (b) 2. Any person desiring to construct or enlarge a building within the limits of
a street, highway, railroad right-of-way, public transit facility or parkway so shown as extended
may apply to the authorized official of the city or village for a building permit. Any person
desiring to construct or enlarge a building within the limits of a street, highway, waterway,
railroad right-of-way, public transit facility or parkway shown on the official map within the
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incorporated limits of the municipality shall apply to the authorized official of the city or village
for a building permit. ***

(f) In any city in which there is no such board of appeals, the city council shall have the same
powers and shall be subject to the same restrictions. For this purpose such council is authorized
to act as a discretionary administrative or quasi-judicial body. When so acting it shall not sit as a
legislative body but in a separate meeting and with separate minutes kept.

(g) Before taking any action authorized in this subsection, the board of appeals or city council

shall hold a hearing at which parties in interest and others shall have an opportunity to be heard.
dekii

() In any city which has established an official map as herein authorized no public sewer or
other municipal street utility or improvement shall be constructed in any street, highway or
parkway until such street, highway or parkway is duly placed on the official map, **#¥

(1) In those counties where the county maintains and operates parks, parkways, playgrounds,
bathing beaches and other recreational facilities within the limits of any city, such city shall not
include said facilities in the master plan without the approval of the county board of supervisors.

(7) ZONING.

(ab) Definition. In this subsection "nonconforming use" means a use of land, a dwelling, or a
building that existed lawfully before the current zoning ordinance was enacted or amended, but
that does not conform with the use restrictions in the current ordinance.

(am) Grant of power. For the purpose of promoting health, safety, morals or the general welfare
of the community, the council may regulate and restrict by ordinance, subject to pat. (hm), the
height, number of stories and size of buildings and other structures, the percentage of lot that may
be occupied, the size of yards, courts and other open spaces, the density of population, and the
Jocation and use of buildings, structures and land for trade, industry, mining, residence or other
purposes if there is no discrimination against temporary structures. This subsection and any
ordinance, resolution or regulation enacted or adopted under this section, shall be liberally
construed in favor of the city and as minimum requirements adopted for the purposes stated. This
subsection may not be deemed a limitation of any power granted elsewhere.

(b) Districts. For any and all of said purposes the council may divide the city into districts of such
number, shape, and area as may be deemed best suited to carry out the purposes of this section,;
and within such districts it may regulate and restrict the erection, construction, reconstruction,
alteration or use of buildings, structures or land. All such regulations shall be uniform for each
class or kind of buildings and for the use of land throughout each district, but the regulations in
one district may differ from those in other districts, *#*

(c) Purposes in view. Such regulations shall be made in accordance with a comprehensive plan
and designed to lessen congestion in the streets; to secure safety from fire, panic and other
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dangers; to promote health and the general welfare; to provide adequate light and air, including
access to sunlight for solar collectors and to wind for wind energy systems; to encourage the
protection of groundwater resources; to prevent the overcrowding of land; to avoid undue
concentration of population; to facilitate the adequate provision of transportation, water,
sewerage, schools, parks and other public requirements; and to preserve burial sites, as defined in
s. 157.70 (1) (b) . Such regulations shall be made with reasonable consideration, among other
things, of the character of the district and its peculiar suitability for particular uses, and with a
view to conserving the value of buildings and encouraging the most appropriate use of land
throughout such city.

(d) Method of procedure. [omitted]

(da) Interim zoning, The common council of any city which has not adopted a zoning ordinance
may, without referring the matter to the plan commission, enact an interim zoning ordinance fo
preserve existing uses while the comprehensive zoning plan is being prepared. Such ordinance
may be enacted as is an ordinary ordinance but shall be effective for no longer than 2 years after
its enactment.

(¢) Board of appeals. [omitted)]

(ea) Filing fees. [omitted]

(em) Historic preservation. [omitted]

(D) Enforcement and remedies. [omitted]

(g) Conflict with other laws. Wherever the regulations made under authority of this section
require a greater width or size of yards, courts or other open spaces, or require a lower height of
building or less number of stories, or require a greater percentage of lot to be left unoccupied, or
impose other higher standards than are required in any other statute or local ordinance or
regulation, the provisions of the regulations made under authority of this section shall govern,
Wherever the provisions of any other statute or local ordinance or regulation require a greater
width or size of yards, courts or other open spaces, or require a lower height of building or a less
number of stories, or require a greater percentage of lot to be left unoccupied, or impose other
higher standards than are required by the regulations made under authority of this section, the
provisions of such statute or local ordinance or regulation shall govern.

(gm) Permits. Neither the city council, nor the city plan commission, nor the city plan committee
of the city council, nor the board of appeals may condition or withhold approval of a permit
under this section based upon the property owner entering into a contract, or discontinuing,
modifying, extending, or renewing any contract, with a 3rd party under which the 3rd party is
engaging in a lawful use of the property.

(h) Nonconforming uses. [omitted]
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(hb) Repair and maintenance of certain nonconforming structures. [omitted)
(he) Restoration of certain nonconforming structures. [omitted]

(he) Antenna facilities. [omitted]

(hf) Amateur radio antennas. [omitted]

(hg) Amortization prohibited. [omitted]

(hi) Payday lenders. [omitted]

(hm) Migrant labor camps, [omitted]

(i) Community and other living arrangements. [omitted]

(7a) EXTRATERRITORIAL ZONING. {omitted)

(8) OTHER MEASURES OF ENFORCEMENT AND REMEDIES; PENALTY [omitted]
(9) BUILDING INSPECTION. [omitted]

(9a) MAY EXERCISE POWERS OF BOARD OF PUBLIC LAND COMMIS SIONERS.
[omitted]

(10) WIDENING STREETS. [omitted]

(11) BUILDING LINES. [omitted]

(13) FUNDS. [omitted]

(14) ASSESSMENTS. [omitted]

(15) EXCESS CONDEMNATION. [omitted]

(16) BENEFITS FROM PUBLIC BUILDINGS.[omitted]
(17) ACQUIRING LAND.[omitted]

(18) LAKES AND RIVERS.

The city may improve lakes and rivers within the city and establish the shorelines thereof so far
as existing shores are marsh, and where a navigable stream traverses or runs along the border of a
city, such city may make improvements therein throughout the county in which such city shall be

located in aid of navigation, and for the protection and welfare of public health and wildlife,
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Wis. STATS. 802.05:

Signing of pleadings, motions, and other papers; representations to
court; sanctions.

(1) Signature. Every pleading, written motion, and other paper shall be
signed by at least one attorney of record in the attorney’s individual
name, or, if the party is not represented by an attorney, shall be signed
by the party. Each paper shall state the signer’s address and telephone
number, electronic mail address, and state bar number, if any. Any
attorney or party signing a paper under this section shall designate
and provide the court with a primary electronic mail address and shall
be responsible for the accuracy of and any necessary changes to the
electronic mail address provided to the court. Except when otherwise
specifically provided by rule or statute, pleadings need not be verified
or accompanied by affidavit. An unsigned paper shall be stricken
unless omission of the signature is corrected promptly after being
called to the attention of the attorney or party.

(2) Representations to court. By presenting to the court, whether by
signing, filing, submitting, or later advocating a pleading, written
motion, or other paper, an attorney or unrepresented party is
certifying that to the best of the person’s knowledge, information, and
belief, formed after an inquiry reasonable under the circumstances, all
of the following:

(a) The paper is not being presented for any improper
purpose, such as to harass or to cause unnecessary delay
or needless increase in the cost of litigation.

(b) The claims, defenses, and other legal contentions
stated in the paper are warranted by existing law or by a
nonfrivolous argument for the extension, modification, or
reversal of existing law or the establishment of new law.

(¢) The allegations and other factual contentions stated in
the paper have evidentiary support or, if specifically so
identified, are likely to have evidentiary support after a
reasonable opportunity for further investigation or
discovery.

(d) The denials of factual contentions stated in the paper
are warranted on the evidence or, if specifically so
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identifiéd, are reasonably based on a lack of information
or belief,

(2m) Additional representations to court as to preparation of pleadings
or other documents. An attorney may draft or assist in drafting a
pleading, motion, or document filed by an otherwise self-represented
person. The attorney is not required to sign the pleading, motion, or
document. Any such document must contain a statement immediately
adjacent to the person’s signature that “This document was prepared
with the assistance of a lawyer,” followed by the name of the attorney
and the attorney’s state bar number. The attorney providing such
drafting assistance may rely on the otherwise self-represented person’s
representation of facts, unless the attorney has reason to believe that
such representations are false, or materially insufficient, in which
instance the attorney shall make an independent reasonable inguiry
into the facts. ‘

(3) Sanctions. If, after notice and a reasonable opportunity to respond,
the court determines that sub. (2) has been violated, the court may
impose an appropriate sanction upon the attorneys, law firms, or
parties that have violated sub. (2) or are responsible for the violation
in accordance with the following:

(a) How initiated.

1. ‘By motion.” A motion for sanctions under
this rule shall be made separately from other
motions or requests and shall describe the
specific conduct alleged to violate sub. (2).
The motion shall be served as provided in s.
801.14, but shall not be filed with. or
presented to the court unless, within 21 days
after service of the motion or such other
period as the court may prescribe, the
challenged paper, claim, defense, contention,
allegation, or denial is not withdrawn or
appropriately corrected. If warranted, the
court may award to the party prevailing on
the motion reasonable expenses and attorney
fees incurred in presenting or opposing the
motion. Absent exceptional circumstances, a
law firm shall be held jointly responsible for
violations committed by its partners,
associates, and employees.
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2. ‘On court’s initiative.” On its own
initiative, the court may enter an order
describing the specific conduct that appears
to violate sub. (2) and directing an attorney,
law firm, or party to show cause why it has
not violated sub. (2) with the specific conduct
described in the court’s order.

~(b) Nature of sanction; limitations. A sanction imposed for
violation of this rule shall be limited to what is sufficient
to deter repetition of such conduct or comparable conduct
by others similarly situated. Subject to the limitations in
subds, 1. and 2., the sanction may consist of, or include,
directives of a nonmonetary nature, an order to pay a
penalty into court, or, if imposed on motion and
warranted for effective deterrence, an order directing
payment to the movant of some or all of the reasonable
attorney fees and other expenses incurred as a direct
result of the violation subject to all of the following:

1. Monetary sanctions may not be awarded
against a represented party for a violation of

sub. (2) (b).

2. Monetary sanctions may not be awarded
on the court’s initiative unless the court
issues its order to show cause before a
voluntary dismissal or settlement of the
claims made by or against the party that is,
or whose attorneys are, to be sanctioned.

(¢) Order. When imposing sanctions, the court shall
describe the conduct determined to constitute a violation
of this rule and explain the basis for the sanction
imposed.

(4) Prisoner litigation. ***

(6) Inapplicability to discovery, **
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WIS, STATS. 809.22:
Rule (Oral argument).

(1) The court shall determine whether a case is to be submitted with
oral argument or on briefs only.

(2) The court may direct that an appeal be submitted on briefs only if:
() The arguments of the appellant:

1. Are plainly contrary to relevant legal
authority that appear to be sound and are
not significantly challenged;

2. Are on their face without merit and for
which no supporting authority is cited or
discovered; or

3. Involve solely questions of fact and the
fact findings are clearly supported by
sufficient evidence; or

(b) The briefs fully present and meet the issues on appeal
and fully develop the theories and legal authorities on
each side so that oral argument would be of such
marginal value that it does not justify the additional
expenditure of court time or cost to the litigant.

(3) The court shall determine the amount of time for oral argument
allowed to each party in a case either by general or special order.

(4) On motion of any party or its own motion, the court may order that
oral argument be heard by telephone.
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WIis. STATS. 895.044:
Damages for maintaining certain claims and counterclaims.

(1) A party or a party’s attorney may be liable for costs and fees under
this section for commencing, using, or continuing an action, special
proceeding, counterclaim, defense, cross complaint, or appeal to which
any of the following applies:

(a) The action, special proceeding, counterclaim, defense,
cross complaint, or appeal was commenced, used, or
continued in bad faith, solely for purposes of harassing or
maliciously injuring another.

(b) The party or the party’s attorney knew, or should have
known, that the action, special proceeding, counterclaim,
defense, cross complaint, or appeal was without any
reasonable basis in law or equity and could not be
supported by a good faith argument for an extension,
modification, or reversal of existing law.

(2) Upon either party’s motion made at any time during the proceeding
or upon judgment, if a court finds, upon clear and convincing evidence,
that sub. (1) (a) or (b) applies to an action or special proceeding
commenced or continued by a plaintiff or a counterclaim, defense, or
cross complaint commenced, used, or continued by a defendant, the
court:

(a) May, if the party served with the motion withdraws, or

appropriately corrects, the action, special proceeding,

counterclaim, defense, or cross complaint within 21 days

after service of the motion, or within such other period as

the court may prescribe, award to the party making the

motion, as damages, the actual costs incurred by the

party as a result of the action, special proceeding,

counterclaim, defense, or cross complaint, including the

actual reasonable attorney fees the party incurred,

including fees incurred in any dispute over the application

of this section. In determining whether to award, and the

appropriate amount of, damages under this paragraph,

the court shall take into consideration the timely

withdrawal or correction made by the party served with

the motion.

(b) Shall, if a withdrawal or correction under par. (a) is
not timely made, award to the party making the motion,
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as damages, the actual costs incurred by the party as a
result of the action, special proceeding, counterclaim,
defense, or cross complaint, including the actual
reasonable attorney fees the party incurred, including
fees incurred in any dispute over the application of this
section.

(3) If a party makes a motion under sub. (2), a copy of that motion and
a notice of the date of the hearing on that motion shall be served on
any party who is not represented by counsel only by personal service or
by sending the motion to the party by registered mail.

(4) If an award under this section is affirmed upon appeal, the
appellate court shall, upon completion of the appeal, remand the action
to the trial court to award damages to compensate the successful party
for the actual reasonable attorney fees the party incurred in the
appeal.

(5) If the appellate court finds that sub. (1) (a) or (b) applies to an
appeal, the appellate court shall, upon completion of the appeal,
remand the action to the trial court to award damages to compensate
the successful party for all the actual reasonable attorney fees the
party incurred in the appeal. An appeal is subject to this subsection in
its entirety if any element necessary to succeed on the appeal is
supported solely by an argument that is described under sub. (1) (a) or

(b).

(6) The costs and fees awarded under subs. (2), (4), and (5) may be
assessed fully against the party bringing the action, special
proceeding, cross complaint, defense, counterclaim, or appeal or the
attorney representing the party, or both, jointly and severally, or may
be assessed so that the party and the attorney each pay a portion of
the costs and fees.

(7) This section does not apply to criminal actions or civil forfeiture
actions. Subsection (5) does not apply to appeals under s. 809.107,
809.30, or 974.05 or to appeals of ¢riminal or civil forfeiture actions.




App. 634

ONEIDA COUNTY ZONING AND SHORELAND
PROTECTION ORDINANCE

CHAPTER 9
ARTICLE 1 - GENERAL PROVISIONS

9.10 Statutory Authorization

9.11 Purpose - Underlying Ordinance

9.12 Applicability

9.13 Compliance

9.14 Citation of Wisconsin Statutes and Administrative Code

9.15 Types of Permits - Generally

9.16 General Provisions

9.17 Unsafe Structures

9 .18 Prohibition Against Use of Vehicles for Human
Habitation

9.19 Relaxation of Standards for Persons with
Disabilities

9 10 STATUTORY AUTHORIZATION

This comprehensive revision to the Oneida. County Zoning and Shore land
Protection Ordinance is adopted pursuant to the authorization contained in the
following sections of the Wisconsin Statutes: 59.08, 59.69, 59.692, 59.694, 281.31,
293.33, 144.839, 236.45, 30.12(3)(c), and 30.13(2).

9.11 PURPOSE- UNDERLYING ORDINANCE

It is the purpose of this ordinance to promote the public health, safety, convenience
and general welfare, to encourage planned and orderly land use development, to
protect property values and the property tax base; to permit the careful planning
and efficient maintenance of highway systems: to insure adequate highway, utility,
health, educational and recreational facilities, to recognize the needs of agriculture,
forestry, industry and business in future growth; to encourage uses of land and
other natural resources which are in accordance with their character and
adaptability; to preserve wetlands, to conserve soil, water and forest resources; to
protect the beauty and amenities of landscape and man-made developments, and to
protect healthy surroundings for family life.

It is further the goal of this ordinance to promote the following specific purposes:

A. Prevent and control water pollution, through:

1. Requiring setbacks between septic tanks and soil absorption
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systems from lakes and other watercourses.

2. Regulating the use of septic tanks and soil absorption systems to
protect the public health, safety and general welfare, and

3. Requiring alternate methods of sewage disposal where land
conditions make soil absorption methods unsuitable.

B. Further the maintenance of safe and healthful conditions through:
1. Regulating the location and installation of septic tanks.

2. Limiting structures to those areas where soil and geologic conditions
will assure optimal operation

3. Regulating the location of wells.
C. Protect spawning grounds, fish and aquatic life through:
1. Preserving wetlands and other fish and aquatic habitat.
2. Regulating pollution sources.
3. Controlling shoreline alterations, dredging and lagooning.
D. Control building sites, placement of structures and land uses through:
1. Separating conflicting land uges.
2. Prohibiting certain uses detrimental to the shoreland area.
3. Setting minimum lot sizes and widths.

4. Regulating side yards and building setbacks from roadways and
waterways.

6. Requiring the platting of subdivisions.
6. Establishing minimum lot sizes.
E. Preserve shore cover and natural beauty through:
L. Restricting the removal of natural shoreland cover.,

2. Preventing shoreline encroachment by structures.
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3. Controlling shoreland excavation and other earth moving activities.

4. Regulating the use and placement of boathouses and other
structures.

9.12 APPLICABILITY
A, State Agencies and Municipalities Regulated

Unless specifically exempted by law, all cities, villages, towns and counties are
required to comply with this ordinance and obtain all necessary permits. State
agencies are required to comply when sec. 13.48(13), Wis. Stats. applies. The
construction, reconstruction, maintenance and repair of state highways and bridges
by the Wisconsin Department of Transportation, are exempt when sec. 30.12(4)(a),
Wis. Stats., applies.

B. Jurisdiction

The general zoning provisions of this ordinance, consisting of Articles 1, 2, 3,4,5,6,

7, 8 and 10, shall apply in all town territory, subject to town approval as provided m
sec. 59.69(5), Wis, Stats.

'The shoreland protection provisions of this ordinance contained m Article 9,
including any provisions incorporated therein, shall apply and control throughout
the County in all shorelands as provided under sec. 59.692, Wis. Stats.

ARTICLE 2 - ZONING DISTRICTS

9.20 Zoning Districts

9.21 Forestry (Districts 1-A, 1-B, and 1-C)

9.22 Single Family Residential (District 2)

9.23 Multiple Family Residential (District 3)

9.24 Residential/Farming (District 4) and Residential/Retail (District 14)
9.25 Recreational (District 5)

9.26 Business B-1 and B-2 (Districts 6 and 7)

9.27 Manufacturing and Industrial (District 8)

9.28 General Use (District 10)

9.29 Rural Residential (District 15)

9 20 ZONING DISTRICTS
A. Districts Created

The following zoning districts are created:
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District 1-A - Forestry

District 1-B - Forestry

District 1-C - Forestry

District 2 - Single Family Residential
District 8 - Multiple Family Residential
District 4 - Residential and Fanning
District 5 - Recreational

District 6 - Business (B-1)

District 7 - Business (B-2)

District 8 - Manufacturing and Industrial
District 10 - General Use

District 11 - Shore land-Wetland District*
District 14 - Residential and Retail
District 15 - Rural Residential

~ *Note that the specific provisions applicable to the Shoreland-Wetland District are
contained in section 9.91 of this ordinance.

B. District Boundaries

The boundaries of each of the zoning districts shall follow (1) the line or lines
extended indicated on the United States General Land Office survey maps, oi' 23
along meandered streams or lakes, or (3) along railroad right-of- ways, highways,
boundaries or recorded plats or along any recognizable or clearly definable line.

The boundaries of the zoning districts are as shown on the current Oneida County
Official Zoning Map, as designated by the Zoning Administrator, and as
subsequently amended: 1"= 400’ scale wetland boundary maps for the Town of
Lynne, dated June 1, 1993; the Wisconsin Wetland Inventory Maps for all towns in
Oneida County other than the Town of Lynne, stamped "Final" on December 15,
1983; and revised Wisconsin Wetland Inventory Maps for the Town of Lynne,
stamped "Final" on June 15, 1993, which are hereby adopted and made a part of
this ordinance. If a discrepancy exists between the wetland boundaries shown on
the 1" = 400", scale wetland boundary maps for the Town of Lynne and the revised
Wisconsin Wetland Inventory Maps for the Town of Lynne, the wetland boundaries
shown on the revised Wisconsin Wetland Inventory Maps shall be used to delineate
the boundaries of District 11, the Shore land-Wetland District. Detailed legal
descriptions of the boundaries of the zoning districts are contained m the Master
Zoning District Document maintained by the Department. In the event of a conflict
between the boundaries of the Zoning Districts contained in the Master Zoning
District Document and the Oneida County Zoning Map, the boundaries contained in
the Master Zoning District Document shall govern and prevail.

C. Condominiums - Generally
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The provisions of this ordinance apply to condominiums.
D. Types of Uses - Generally

Three types of principal uses are allowed in each zoning district - permitted uses,
administrative review uses, and conditional uses. The purpose of the three types of
uses is to provide more flexibility and to streamline the zoning process.

1. Permitted uses

Only the permitted use specified for a zoning district, services essential
to the permitted use, and its accessory uses shall be permitted in that
district as a matter of right.

Generally, a zoning permit must be issued by the Zoning
Administrator before a permitted use may occur. (See sections 9.31 to
9.33.) In some instances, the Zoning Administrator may add specific

conditions to the issuance of a zoning permit. (See sections 9.85 and
9.36.)

2. Administrative review uses

Each zoning district has uses that are identified as administrative
review uses. The purpose of this delineation is to allow expedited
action on those uses that might otherwise be designated as conditional
uses requiring full Committee review and action.

Administrative review uses are those uses and their accessory uses
that, while compatible with the permitted uses for the district,
generally require that specific conditions be imposed on the use to
fulfill the purpose of the zoning district and this ordinance. Pursuant
to section 9.36, an administrative review permit containing specific
conditions must be issued by the Zoning Administrator before such a
use may occur.

3. Conditional uses

Conditional uses and their accessory uses are those uses which,
because of their unique characteristics, cannot properly be allowed
without consideration of the impact of those uses. Such uses may be
allowed subject to the specific limitation, review, and approval provi-
sions for conditional uses provided in this ordinance.
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E. Accessory Uses and Structures (#83-2003, #35-2004, & #07 -2005)

Accessory uses and structures shall not be permitted in the Single-Family
Residential District (District 2), the Multiple-Family Residential District (District
3), the Residential and Retail District (District 14), and the Rural Residential
District (District 15) until the principal structure is constructed or under construc-

tion. However, an accessory structure may be constructed prior to construction of a
residence if:

(1)The accessory structure has no plumbing.

(2) The accessory structure shall be used exclusively for personal
storage only, not for rental or lease of space.

(3) Human occupancy is prohibited.
(4) The maximum size of the structure is 1008 square feet.

In those towns that have village powers and have passed a moratorium in
accordance with State Statute, County zoning permits shall not be issued for
accessory structures on lots on which there is no principal structure or zoning
permit for the same for a period of 180 days beginning immediately upon enactment
by the County Board and publication until regulatory controls are adopted by the
County or applicable Town, whichever is sooner.

F. Unclassified and Unspecified Uses

Unclassified or unspecified uses are presumed to be prohibited unless authorized by
the Committee after review and recommendation of the Zoning Administrator,
provided that such uses are compatible with the permitted uses, administrative
review uses, or conditional uses allowed in that district,

9.21 FORESTRY DISTRICTS 1-A, 1-B, and 1-C
(Amended #14-2001,19-2001, 07-2004,14-2008) * * *

9.22 SINGLE FAMILY RESIDENTIAL (DISTRICT
2) (#08-2000, 19-2001, 83-2003 & 11-2004, 14- 2008)

A. Purpose

The purpose of the Single Family Residential District is to provide an area of quiet
seclusion for families. This is the County's most restrictive residential zoning
classification. Motor vehicle traffic should be infrequent and people few.
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B. Permitted Uses

1. Single family dwellings, including long-term single-family rental
and lease arrangements requiring a 30 consecutive day minimum
length of stay.

2. Community and other living arrangements as allowed by sec. 59.69,
Wis. Stats., that are properly licensed by the appropriate state agency
and that have the capacity for eight or fewer persons,

3. Silviculture
4, Gardens and greenhouses for home use
5. Historical markers

6. Growing and harvesting of any wild crop such as wild rice, ferns,
mosses, berries, mushrooms, tree fruits and seeds, and marsh hay.

7. An accessory structure may be constructed on a vacant unimproved
lot but only in conformity with Section 9.20(E).

C. Administrative Review Uses
1.-Cemeteries

2. Day care centers if a home occupancy, and only in accordance with
the provisions of section 9.43 regarding home occupations

3. Telephone and public utility lines and transmission facilities,
Communication structures regulated pursuant to section 9.54 are
prohibited in this district, except for government owned or contracted
operations

4. Customary home occupations, provided the space requirements do
not exceed that which is customary for a family dwelling and accessory
buildings and only in accordance with the provisions of section 9.43
regarding home occupations

5. Professional and service offices such as: doctor, dentist, lawyer,
accountant, insurance, artist and musician when situated ill a
dwelling and only in accordance with the provisions of section 9.43
regarding home occupations

6. Bed and breakfast establishments with 2 or fewer guest rooms
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D). Conditional Uses

1. Churches, schools, libraries, community buildings and museums
2. Community living arrangements with 9 or more residents. The

County may review the CUP after issuance, pursuant to sec. 59.69
Wis. Stats.

2

3. Governmental uses
4. Bed and breakfast establishments with 3 or more guest rooms
5. Public parks and playgrounds

6. Pre-existing, licensed resorts, hotels, motels and tourist rooming
houses, individual unit replacements or expansions consistent with the
number' and/or square footage permitted under Appendix A

E. Prohibited Uses

Any expansions in size, capacity or hours of operation are strictly
prohibited for existing, camps, campgrounds, marinas, and business
establishments other than D{6) above, located in the Single Family
Residential District that were established and operating prior to
December 27, 2004.

F. Minimum Lot Sizes

The minimum lot size requirements for the Single Family Residential
District are contained in Appendix A, which is incorporated herein by
reference. For any lot or tract of land that does not meet the minimum
size requirements for this district as set forth in Appendix A, see
Section 9.75 of this ordinance.

9.23 MULTIPLE FAMILY RESIDENTTAL (DISTRICT 3) (#19-2001, 83-2008, 11-
2004, 28- 2005, & 18-2006)

# %k R

9.24 RESIDENTIAL AND FARMING (DISTRICT 4)

(#1-2005,11-2008)) RESIDENTIAL AND RETAIL (DISTRICT 14) (#19-2001,
65-2002, & 83-2003)

A. RESIDENTTAL AND FARMING (DISTRICT 4)

1. Purpose
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The purpose of the Residential and Farming District is to
provide an area for residential, limited commercial and
agricultural development m a rural atmosphere.

2. Permitted Uses

a. All the permitted uses of District 3 Multiple Family
Residential

b. The keeping of personal livestock and poultry, hobby
farms, horses

c. Sale of farm produce provided the produce is raised or
produced on the same premises, and the erection of
structures required m connection therewith

3. Administrative Review Uses

a. All the administrative review uses under District 3
Multiple Family Residential

b. Commercial greenhouses
4. Conditional Uses

a. All the conditional uses of District 8 Multiple Family
Residential

b. Commercial agriculture, horticulture and fanning
operations

c¢. Commercial stables or riding academies

d. Airports and landing fields

e. Mobile home, manufactured home and house trailer
parks, only in accordance with the provisions of section
9.52, and provided they otherwise comply with this
ordinance

f. Schools

g. Trap and skeet shooting and rifle, pistol, and archery
ranges




App. 643
h. Contractor storage yards
i. Retail or wholesale business
j. Non-metallic mining
k. Metallic mineral exploration
1. Dog kennels and/or cat boarding facilities
m. Animal shelters, as defined in Wis Stats.,173,40(c).
n. Wildlife rehabilitation centers pursuant to Wis.
Administrative Code NR 19 or facilities subject to a
federal permit

0. Veterinary clinics or animal hospitals

p. Structures used in communications subject to Section
9.54

5. Minimum Lot Sizes

The minimum lot size requirements for the Regidential
and Farming District are contained in Appendix A, which
is incorjdorated herein by reference, For any lot or tract of
land that does not meet the minium size requirements for
this district as set forth in Appendix A, see Section 9.75 of
this ordinance.

B. RESIDENTIAL AND RETAIL (DISTRICT 14)

R %o

9.25 RECREATIONAL (DISTRICT 5) (#19-2001 & 1-
2005)

A. Purpose
The purpose of the Recreational District is to provide an area for the
orderly and attractive grouping of recreational oriented service
establishments as well as encouraging the maintenance and enjoyment

of the County's natural resources.

B. Permitted Uses
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1, All the permitted uses of Distyrict 3 Multiple Family Residential.

2. Personal stables, not to exceed more than 1 animal/ head of livestock
per acre.

C. Administrative Review Uses

1. All the administrative review uses of District 3 Multiple Family
Residential

2. Boat liveries, boat storage, and sale of bait
3. Recreational camps with more than 1 principal structure

4. Commercial riding academies
5. Gift and specialty shops customary in a reereation district

6. Servicing of marine, snowmobile, and other recreational vehicles

D. Conditional Uses

1. All the conditional uses of District 3 Multiple Family Residential 3
Multiple Family Residential

2. Hotels, motels, and resorts (with 5 or more units)

3. Mobile home, manufactured home and house trailer parks, only in
accordance with the provisions of section 9.52, and provided they
meet the requirements of this ordinance

4 Restaurants, dinner clubs, taverns, and other private clubs

b. Amusement parks and drive-in theaters

6. Marinas and/or boat launching areas

7. Schools

8. Campgrounds

9. Telephone exchanges and rights-of-way for transmission facilities,
telephone, power, utility lines, and structures used in
communication

10.Golf grounds

11. Dog kennels and/or cat boarding facilities

12. Animal shelters, as defined m Wis. Stats.,173.40(c)

13. Wildlife rehabilitation centers pursuant to Wis. Administrative Code
NR19 or facilities subject to a federal permit

14. Veterinary clinics or animal hospitals
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E. Minimum Lot Sizes

The minimum lot size requirements for the Recreational District are contained in
Appendix A, which is incorporated herein by reference. For any lot or tract of land
that does not meet the minimum size requirements for this district as set forth in
Appendix A, see Section 9.75 of this ordinance.

* ok &

9.28 GENERAL USE (DISTRICT 10) (#19-2001)
A. Purpose

The purpose of the General Use District is to provide areas for a
variety of mixes uses.

B. Permitted Uses/ Administrative Review Uses /Conditional Uses
All the same provisions applying to permitted uses,
administrative review uses and conditional uses (but not special
conditional uses) in the following districts - Forestry, Single
Family, Multiple Family, Residential and Farming,
Recreational, Business (B-1), Business (B-2), and Manufacturing

and Industrial also apply to the General Use District and are
incorporated herein by reference.

ok
ARTICLE 4 - CONDITIONAL USES AND STRUCTURES/HOME OCCUPATIONS
9.40 Conditional Uses
9.41 Application for CUP
9.42 CUP Application Review Process

9.43 Home Occupations

9.40 CONDITIONAL USES
A. Purpose
This ordinance is based upon the division of the County into districts,

within which districts the use of land and buildings, and location of
buildings and structures in relation to the land, are mutually
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compatible. However, there are certain uses that, because of their
unique characteristics, cannot be properly classified as unrestricted
permitted uses in any particular district or districts without
consideration of the impact of those uses upon neighboring land or'
public facilities, and of the public need for the particular use. Such
uses, nevertheless, may be necessary or desirable to be allowed m &
particular district provided that due consideration is given to location,
development and operation of such uses. Such uses are classified as
conditional uses.

B. Conditional Use Permit

Conditional uses are allowed only upon the issuance of a conditional
use permit (CUP), as provided in sections 9.41 and 9.42 of this
ordinance. Where applicable, a CUP is required in addition to a zoning
permit under Article 3 above.

9.41 APPLICATION FOR CUP
A. Applicant

Any person having ownership interest in property, an exclusive
possessory interest, or a contractual interest in property that may
become an ownership or exclusive possessory interest, may apply for a
CUP. Prior to final approval of the CUP, the entire tract covered by the
CUP or proposed project shall be either under single ownership,
evidenced by legal title or binding sales contract or under lease or such
other legal control over the land and proposed use which is sufficient to
insure that the applicant will be able to carry out the proposed project
and assume all liability for the project which would normally be
assumed under full land ownership.

B. Application Fee

The application fee as periodically designated by the County Board
shall be paid when the application is filed.

C. Filing of Application

Application for a CUP shall be made on forms approved by the
Committee and available at the Department. A completed application,
together with the applicable CUP application fee shall be filed with the
Department. A minimum of 3 copies of the completed application must
be filed, and the Zoning Administrator may request up to 7 additional
copies without charge. The Zoning Administrator' shall immediately




App. 647

initial and date one copy of the application when received.
D. Additional information

In addition to the information obtained on the application, the Zoning
Administrator and/or Committee may request any additional
information deemed necessary or appropriate for review.

9.42 CUP APPLICATION REVIEW PROCESS
(Amend #2-2008, 9-2009)

A. Completed Applications Referred to Committee

1. The application shall first be reviewed by the Zoning Administrator
for completeness, When it is deemed complete by the Zoning
Administrator, a notation of completeness shall be made on the
application, and it shall be referred to the Committee,

2. When a DNR permit or U.S. Corps of Engineers permit is required
in order to undertake or complete the proposed project copies of these
permits must be attached to the CUP application. The CUP application
will not be deemed complete until these other necessary permits are
provided.

B. Town Recommendation, Notice and Public Hearing

The Committee shall seek an advisory recommendation from the town
board of the town in which the proposed conditional use is located and
shall hold a public hearing on the completed application. Notice of the
healing shall be published as a Class 2 notice pursuant to Ch, 985,
Wis. Stats. In addition, at least 10 days prior to the date of the public
hearing, written notice of the application and public hearing shall be
mailed to the following:

1. The clerk of any municipality exercising extraterri-
torial jurisdiction where the proposed conditional use is
located.

2. The clerk of the town where the proposed conditional
use is located

3. The applicant

C. Issuance or Denial of Application
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1. Conditional use permit applications shall be reviewed for
completeness by the Zoning Administrator within 30 working days of
the date the application is filed and the fee is paid. The Committee
shall attempt to approve the application, conditionally approve the
application, or deny the application within 60 days of receipt of the
completed application. However, at its sole discretion, the Committee
may extend this review time for up to a total of 180 days after receipt
of the completed application.

2. The Committee may request additional information from the
applicant, the town, or others after the receipt of the completed
application. If any comments or recommendations are timely received
from the town, the Committee, in making its decision, shall consider
but is not bound by the town's input.

3. If the application is approved or conditionally approved, the Zoning
Administrator shall issue a written CUP with any conditions attached.
The Zoning Administrator may require that the applicant and/or
property owner sign a recordable CUP agreement expressly accepting
the permit conditions.

4. If the application is denied, written reasons for the denial shall be
provided to the applicant along with a notice of the applicant's light to
appeal the denial to the Board of Adjustment.

I). Conditions

The Committee may attach conditions to the CUP deemed necess ary or
appropriate in furthering the purposes of this ordinance. Such factors
to be considered may include, but are not limited to the following:

1. Landscaping

2. Type of construction

3. Sureties

4. Lighting

9. Fencing

6. Planting

7. Screening

8. Operational control

9. Period of operation

10. Improved traffic circulation

11. Deed restrictions

12, Free and unlimited access to the project site during daylight hours
to any Committee member or any Planning and Zoning
employee investigating the project's construction, operation or
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maintenance
13. Written notification of the Department at least five days before the

project is started and five days after each phase of the project is
completed.

14. The conditions contained in section 9.97(F).

15. Parking requirements

16. Erosion control

17. Stormwater management

18. Signage

19. Construction schedule

20. An acknowledgment that the nature and extent of the conditional
use shall not change from that described m the application and
approved m the CUP

E. General Standards for Approval of CUP

No application for a CUP shall be approved oi' conditionally approved,
unless the Committee finds that the following standards are fulfilled:

1. The establishment, maintenance or operation of the conditional use
will not be detrimental to or endanger the public health, safety,
morals, comfort or general welfare.

2. The uses, values and enjoyment of neighboring property shall not be
substantially impaired or diminished by the establishment,
maintenance or operation of the conditional use.

3. The proposed conditional use is compatible with the use of adjacent
land and any adopted local plans for the area.

4. The establishment of the conditional use will not impede the normal
and orderly development and improvement of the surrounding
property for uses permitted in the district.

5. Adequate utilities, access roads, drainage and other necessary site
improvements have been or will be provided for the conditional use.

6. Adequate measures have been or will be taken to provide ingress
and egress 80 as to minimize traffic congestion m the public streets.

7. The conditional use shall conform to all applicable regulations of the
district in which it is located.

8. The conditional use does not violate shore land or floodplain
regulations governing the site.
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9. Adequate measures have been or will be taken to prevent and
control water pollution, including sedimentation, erosion and runoff

* ¥ oK

Appendix A
(Amend #30-2004, 19-2006, 14-2008)

Minimum lot area and dimensional requirements for uses and zoning districts
Acronyms

RFW = riparian frontage width

ALW = average lot width

frt. = frontage

- All uses not list shall have a minimum lot size as determined by the Zoning
Administrator
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District 5 Recreational

Class Il Waterways
Use Cg'és;cm';ﬁ?ﬁgys Greater than 5¢ Acres Unseswered hack lot Sewered baclk lot
includes rivers and streams
Area= 50,000 Area=20,[}00 Sqﬂ 50,000 sq
. , R h ,000 sq ft 10,000 5q &
Single Farmily Dwelling REW=200° RFW = 100" 100° width 1o’ wic?th
Uit ALW = 100°
ALW=150"
Mutti-Family Dwelling = -
Ynils ineluding Additional Area 501000 s'q.ﬁ. Area =20,000 s,q.&.
Dwelling Unit(s), Boarding RFW=200 RFW =100
and Lodging Housa(s), ALW= [50° ALW =100 50,000 5 R 10,000 5 &
Hospitals, Sanitariums, Each additionai dwellin Each additional dwelli 0 i 00 each uni
Convalescont, Nursirg, and a nal dwelling ch additional awelling + 8,000 each unit + 5,000 each unit

unit requires

it requires

Over Istone

. Over Istone
Comnmily Living !
Atmangements, Area +25,000 sq.f. Areat + 15,000 sq. fi.
Holels/Motcls, Marine, REW + 100° REW + 40
Snowmaobile and ALW +75° ALW+40°
recreational vehicle service
Private clubs, boat liveries, Area=50,000 Area = 20,000 sq.ft,
storage and landings, bait REW=200° REW = 100" 50,000 5q it 0,000 sq &t
salts, restaurants, taverns, W= e 100" fit & width 100 fet & widtl
and dinner clubs ALW = 150° ALW =100 & widin
Cemeterias, Personal 5 Acres 5 Acres 5 Acres 5 Acres
stables, Drive-in Theaters, 300" frigewidth 300" fitdewitdth 300 fri&wicdth 300" Fri&ewidth
Commercia! Riding
Acadamies
Livestock and poullry
housing,
Dog kennels and/or cat
boarding facilities or
animal shelters, 5 Acres 5 Acres 5 Acres 5 Acres
Wildlife rehabilitation 3007 fit, & width 300° frt. & wicth 300" fit. & width 3007 fit, & width
centers persuant to Wis,
Administrative Code NR
19 or facilities subjeet to a
federal permit,
- Area= 50,000 Area =20,000 sq.&. 50,000 5.8 10000 s
i (i = 1o hid 0 sq.f1
Vit hosps RFW =200 REW:2100 s o
ALY = 150" ALW = 100° £00* width 100 widih
ini Area= 50,000 Area=20,000 sq.it
Clinics, Schools, Carches, REW = 100° 50,000 sq ft 10,000 sq &
Libraries, and Comnwnity REW =200 100" widlhy )
Buildings, Muscums AL 150" ALW = 100" w 160" width
Golf Greunds, Reereational
parks, Manufictured,
Mobile home atd louse 20 Acres 20 Acres 20 acres 20 Acres
trailer parks, 500 Grtdewidth 500" fridewvidih 500" widih 500" width

Campgrounds,
Amusements Parks

Uses not specifically listed shall have a minimum lot size as determined by the Zoning Administrator
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“NO PREFERENCE CLAUSE” ALLEGATIONS

A) Federal Amended Complaint

77 1% Einally, Defendants have explicitly taken the position that Bible

-+ -Camps used as a modality fo evangelize is not entitled to the same
protection as "churches" and "religious schools," contrary to the
Wisconsin Constitution's protection of freedom of worship.

-4114. Christian Bible camp rrinistries are a vital form of religious
"~ - exercise, separate and distinct from organized churches and play key
" roles in bringing persons to Christian faith and in strengthening and
- maturing the Christian faith of persons who have already professed
-~ - Christianity, As described in detail below, an important aspect of the
Bible Camp will be to specifically minister to youth suffering from
- gerioUs disabling medical conditions that preclude them from attending
many other established Bible camps.

4147, The COUNTY OF ONEIDA's Board of Adjustment which took
" the final agency action on the application for CUP or exemption for
religious land use under RLUIPA, discriminates in favor of churches

= and religlous schools, and against other forms of religious exercise, and

- discriminates against those that practice an Evangelical Chrlstla.n belief
- system from other religious traditions.

~q[151: The BOA decided in its written decision that "religious exercise"
“constitites only church and school uses, thereby discriminating against
- the religious tmodality of a Bible camp: "Zoning District 2, Single
~ Family Residential, does not prohibit religious exercise, as it allows for
- use of property for a *church' or “school' upon issuance of a. CUP in that
district.

- - 177, The Defendants, on the face of their land use regﬁlations and as
* “applied to the Plaintiffs, discriminate in favor of ¢ertain forms of

- --—- religious sxercige such as church and religious school uses and against

U missiohary, outreach, and evangelistically oriented religious exercise
-~ carried out by Bible camps in the TOWN OF WOODBORO and on the
Subject Parcel,

9201, Defendants have deprived and continue to deprive Plaintiffs of
 their freedom of worship, as secured by Article I Section 18 of the
- Wisconsin Constitution by interfering with the Plaintiffs' rights of
conscience, and by preferring other religious establishments and
modes of worship, (emph. added)




App. 655

B) Circunit Court Amended Complaint

423 Christian Bible camp ministries are a vital form of religious
exercise, sepatate and distinct from organized churches and play key
roles in bringing persons to Christian faith and in strengthening and
mataring the Christian faith of persons who have already professed
Christianity, As described in detail below, an important aspect of the
Bible Camp will be to specifically minister to youth suffering from
serious disabling medical conditions that preclude them from attending
many other established Bible camps,

11166 The COUNTY OF ONFIDA’s Board of Adjustment, which took
the final agency action on the application for CUP or exemption for
‘religious land use under RLUIPA, adopted an uthecessary
interpretation of the OCZSPO which interpretation resulted in a
preference for religious exercise in the form of institutional churches

- and institutional diploma-oriented religious schools over year-around

- religious camps on the Subject Property and throughout the Town of
Woodborp, ¥#* '

1169 The BOA decided in its written decision that “religious exercise”

* constitutes only church and school uses, thereby discriminating against
the religious modality of a Bible camp: “Zoning District 2, Single
Family Residential, does not prohibit religious exercise, as it allows for
-use of property for a ‘church’ or “schiool’” upon issuance of a CUP in
that district.” '

"~ 'Within Count VI “Religious Preference, Facial Challenge--Wis. Cons. Art,

T §18" and all ensuing Counts VI - XVI:

1240 As such, the face of the OCZSPO, as so construed, confers a
preference upon certain types of religious establishments and/or modes
of worship, namely, institutional churches and institutional parochial
-schools over religious camps including Bible camps, which are thereby
ynreagsonably limited.

Within Count IX: “Substantive Due Process, As Applied Challenge-Wis.

- Cons. Art. 1 §1" and all ensuing Counts X - XVI:

4248 Such reasoning gave preference to certain types of religious
establishments, namely, instifutional churches and institutional schools,
including parochial schools, over religious camps including Bible
camps, '
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1249, Such reasoning gave preference to certain modes of worship,
namely, worship conducted at institutional churches and institutional
schools, including parochial schools, over worship conducted at
religious camps including Bible camps.

9250, The adjudicatory process applied by the Defendants to the
aforesaid Petition and Application (including appeal) contravened the
“no preference” provisions of art. I, § 18 of the Wisconsin Constitution,

1251 Count VHI of Plaintiffs’ federal Amended Complaint in. the
preceding and now concluded federal litigation alleged that the
“Defendants have deprived and coutinue to deprive Plaintiffs of their
freedom of worship, as secured by art. I, §[18] of the Wisconsin
Constitution ... by prefetring other religious establishments and modes
of worship.”

1252. Although the District Court granted and the Seventh Circuit U.S.
Court of Appeals affirmed the grant of summary judgment on Count
VI, the Defendants’ motion for summary judgment did not address
the “no preference” provision of the Wisconsin Constitution and neither
the Opinion of the District Court nor the Opinion of the 1.8, Court of
Appeals addressed that provision.

1254. In addition, the panel of the U.8. Court of Appeals ignored and
did not expressly rule on Plaintiffs’ motion, included in their
Appellants” Brief to certify a question pertaining to the “no preference”
provision to the Wisconsin Supreme Court pursuant to Seventh Circuit
Rule 52.

1255, Accordingly, the federal court grant of summary judgment on ail
of federal Count VIII without considering the special, specific and
unique prohibition on giving preference to one type of religious
establishment over another and/or one type of mode of worship over
another constituted a manifest misapplication of existing principles that
resulted in substantial injustice,
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Within Count XII: “Religious Preference, Facial Challenge--Wis, Cons.
Art. T §18" and all ensuing Counts XIII - XVI:

11253. Accordingly, on its face, the OCZSPO affords a preference to
churches and parochial schools, both permitted to operate year round,
over religious camps that are permitted to operate year round.

255. The OCZSPO including its zoning maps thereby on its face
confravenes the “no preference” provisions of art, I, § 18 of the
Wisconsin Constitution,




