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STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY

EAGLE COVE CAMP & CONFERENCE CENTER, INC. et al.

Plaintiffs, - Case No. 2013 CV 000345
Vo o Code Nos. 30405, 30607
ONEIDA COUNTY BOARD OF ADJUSTMENT, ot al. GNE’E’;?; ESUNW
Defendants, -
FEB 13 2015

RECONSIDERATION OF DECISION ON MOTIONS FOR JUD
PLEADINGS

PLAINT 3> MEMORANDUM IN SUPPORT OF THEIR MOTION FOF
IFFS: M YORENE O SRR UIT COURT

Plaintiffs Eagle Cove Camp & Conference Center, Inc., AﬁhurvG. Jaros, Jr, Wesley A. Jaros

and Randall S. Jaros, by their attorneys Robeﬁ G. Robinson, Arthur G. Jaros, Jr. and Michael D.
Dean, LLC, respectfully submit this memorandum in support of their motion, made pursuant to
WIS. STATS. Sections 806.07(g) and (h), 807.02, and 807.03, for reconsideration of this
Honorable Court’s January 23, 2015 Decision on Motions for Judgment on the Pleadings
(“Decision”) that (i) struck with prejudice Counts T-XVI that sought declaratory relief, both
retrospective and prospective, with respect to the Oneida County Zoning and Shoreland

~ Ordinance (“OCZSPO”) on its face and as applied; and (ii) dismissed Oneida County and the

Town of Woodboro as declaratory judgment defendants.

Background and Introduction
Near the close of the January 23, 2014 call of this case during which this Honorable Court

had read aloud the body of its written Decision on Motions for Judgment on the Pleadings
(“Decision™) in open court, the Court also specifically invited counsel to consider footnote 1 of
the Decision which had not been read aloud.

The Decision at page 13 also candidly stated:
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definition for claim preclusion purposes (and nothing in Hanlon holds to the contrary), the
Hanlon court did create an exception to claim preclusion-rejecting the Defendant Town’s
argument that claim preclusion obviously should have applied because WIS. STAT. §68.011
expressly provided that the chapter 68 certiorari remedy “shall not be exclusive.” (Hanlon, at P.
19). The Court created the exception—not by stating that there were “two claims” as defined for
claim preclusion purposes (even though, as in Parks, the Court employed the term “equal
protection claim for money damages” under older, non-preclusion terminology)-but by
observing that “the principles underlying the doctrine of claim preclusion cannot be achieved by
joining a §1983 claim with a certiorar proceeding brought pursuant to Wis. Stat, Ch. 68.”
(Hanlon at P20) such that an exception applied. By the -same token, the principles underlying
the doctrine of claim preclusion—prevention of a multiplicity of lawsuits arising out of the same
transaction-- cannot be achieved where, as here, the federal court could have ruled upon but did
not decide the merits of the state law certiorari claim in which whether the Board of

Adjustment’s action affirming the denial of a conditional use permit was “according to law”

would be in full play during the certiorari trial on the merits. Ta this regard, had District Judge - T

Conley conducted that trial, all legal arguments including constitutional arguments (as Hanlon

so states at P 13) were cognizable by the Court—even those adjudicated on summary judgment
which could be revisited for plain error at any time (F.R.Civ.P. 54(b), second sentence). More-
over, the pleadings could have been amended at any time as well to add additional counts for
declaratory relief under the Wisconsin constitution in order to conform the pleadings to the proof
(FR.Civ.P. 15(a)(2); (b)(2), last sentence). The Decision of this Honorable Court now appears
to hold that because Judge Conley directed a shift of forum—from federal to state

court—Plaintiffs’ substantive rights have been impaired by not being able to raise non-monetary

constitutional matters they could have raised had the certiorari count proceeded to trial in federal

-11-
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Second, and contrary to the inference drawn by, or the extrapolation contained in, this
Court’s Decision, Hanlon did not state that IF the plaintiffhad, in fact and instead, joined his
Section 1983 money damage count with a state law certiorari count in either an original state
court or an original federal court proceeding, that such a case would be not one but two separate
actions. Such concept as appears in this Court’s Decision is, in fact, squarely contrary™ to the
“joinder” language repeatedly employed by the Wisconsin Supreme Court in Hanlon itself as
noted above. Moreover, where a plaintiff chooses to forgo the certainty over greater speed'? of
disposition of a stand-alone certiorari proceeding (see, pp. 8, supra) by instead joining non-
certiorari counts, there is absolutely no policy or legal reason not to apply the ordinary rules of
claim preclusion laid down in the Restatement as adopted by the Wisconsin courts.

Third, as a matter of legal reasoning, the fact that Hanlon created a new exception in
Wisconsin to the operation of claim preclusion—in order to give a ch.68 certiorari plaintiff a more
cettain right to expedited review (see, p. 8, supra) without suffering the loss of other remedial
rights-- says nothing about the rest of the doctrine of claim, preclusion and/or its policy and
purpose of precluding a multiplicity of court pro ceedings that arise out of the same transaction~a

policy and purpose that cannot be satisfied here.

"WIs. STATS. §803.02(2) makes plain that “joinder” is the joining of multiple “claims”
(not in the transactional, claim-preclusion sense) “in a sin gle action” directly contradicting the
Decision at pp. 6, 7 which, without citation to authority, holds that the federal district court
proceeding that bore a single “cv”” docket number and joined Count XI for certiorari review with
ten other non-certiorari counts was “two separate actions” rather than—in the words of the
Wisconsin statute— “a single action.” Therefore, it is clear that Hanlon did not hold, contrary to
the Decision of this Court, that where the Plaintiffs here did join their certiorari review count
with other counts including some seeking money damages under federal law, such civil action
was but one “single action.” Because that entire single action was not decided on the merits,
claim preclusion cammot apply. (see, Plaintiffs’ preclusion memo at pp. 16-21, 28).

As Plaintiffs did and experienced here, waiting 18 months to receive a summary
judgment ruling that did not rule on the certiorari count!

-12-
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STATE OF WISCONSIN ' CIRCUIT COURT ONEIDA COUNTY

EAGLE COVE CAMP? & CONFER%P&ESIE%W et al.

Plaintiffs, FILED Case No. 2013 CV 000345
V. - Y ¥4 2015, Code Nos. 30405, 30607
ONEIDA COUNTY BOARD OF ADTUSTIENT, ot o
PRGNS ERKOF GIRCUIT GOURT

PLAINTI¥FS” MEMORANDUM OF LAW IN SUPPORT OF REN EWED MOTION FOR
RECONSIDERATION OF DECISION ON MOTIONS FOR JUDGMENT ON THE
FLEADINGS BASED, INTER ALi4, GPON NEW FEDERAL COURT DEVELOPMENT

Plaintiffs Eagle Cove Camp & Conference (ien’ter, Inc,, Arthur G. Jares, Jr, Wesley A, Jaros
and Randall 8. Jaros, by their attorneys Arthur G. Jaros, Jr. and Michael D, Dean, LLC, submit
this memorandum of law in support of their Renewed Motion for Reconsideration of Decision on

Motions for Judgment on the Pleadings Based upon New Federal Court Development

A) April 2015 Seventh Circuit U.S. Court of Appeals Opinion Overrules Eagle Cove District
Court and Court of Appeals Decision as to Various Federal Counts

1} Case Development:

Attached is 2 current Shepard’s citator report showing that the federal court decisions in
Eagle Cove Camp & Conference Center, Inc. have been “overruled in part.” More specifically,
in Schlemm v. Wall, 2015 U.S.App. LEXIS 6592 (7th Cir. 4/21/2015), the Seventh Circuit—in
expressly identifying its previous decision in Eagle Cove that had affirmed the District Court on
all federal law issues from which appeal had been taken—determined that both it and the District
Court had employed a standard for determining the presence or absence of “substantial burden”
that did not comport with two supervening decisions of the U.S. Supreme Court issued during

2014 and 20135. As aresult, the Seventh Circuit has just written:
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The district court [the same one-W. D), Wis.— and the sarme district Judge-The Hon. William
Conley--as in Eagle Cove] thought this inadequate to establish that lack of venison imposes
2 substantiat burden, as we defined that phrase in Eagle Cove Camp & Conference Center,
Inc. v. Woodboro, 734 F.3d 673, 680 (7th Cir, 2013): to be substantial, 2 burden must be
“one that necessarily bears direct, primary, and fandamentsl responsibility for rendering
religious exercise ... effectively impracticable’.” If that were the standard, then Schlemm
would lose, for he still could dance and pray during the Ghost Feast. But two later decisions
of the Supreme Court ... articulate a standard much easier to satisfy.

ook

The [Supreme] Court did not ask whether a requirement to be clean-shaven would make
adberence to Islam “effectively impracticable”, the language of Eagle Cove, Asthe Court
noted in Flolt, the Act covers “any exercise of religion, whether or not compelled by, or
cenitral to, a system of religious belief” 42 1.8.C. §2000cc-5(7XA) Eagle Cove effectively
limits the Act JREUIPA®s substantial burden provision] to those beliefs or practices that are
‘central’ to religious beliefs; its approach did not servive Hobby Lobby and Holt. (emph.
added)

2} Consequence of Subsequent Overruling in Unrelated Case: f
As the Fifth Cireuit U.S. Court of Appeals observes:
The Supreme Court has many times declared “the general rule® that res judicata is no
defense whers between the time of the first judgment and the second there has been an
intervening decision or a change in the law creating an altered situation.” State Farm Mutual
Auto Ins. Co. v. Duel, 324 U 8, 154 , 162 (1945); Blairv. Commissioner, 300 U8, § {1937N;
Commmissioner v, Sunnen, 333 U.S, 591 (1948).

(Christian v, Jemison, 303 F.2d 52 at 55 (5th Cir. 1562}

Thus, the federal coust decisions o a portion of the proviously adjudicated foderal grounds,  \/

ISee “effectively impracticable™ excerpt from Judge Conley’s summary judgment ruling
attached.

2An exception fo the general rule also laid down by the U.S. Supreme Court in Federgted
Departiment Stores v. Moitie, 452 U.8. 394 at 398 (1981) is that whete the Judgment of the frial court in
the carlier case went “unappealed,” then an intervening or supervening change in the law does not undo
the preclusive effect of the unappealed judgment. This is a common sense result in that if an appeal had
been taken, the erroneons judgment might have been directly corrected on appeal. This exception does not
apply o Eagle Cove where the plaintiffs appealed to the 7th Circuit U.S, Coust of Appeals, unsuccess-
fully sought both panel and en banc rehearing before that court and unsuccessfully sought certiorari
review by the U.8. Supreme Coust (134 §.Ct, 2160 {2014), cert. den).

2-
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namely, federal Amended Complaint Count ITL, are no longer res judicata (thus losing their

preclusive effect) and the overruled portion is subject to relief under F.R.Civ.P. 60 and/or 54(b).

3) Plaintiffs Are, in fact, Proceeding to Seck Re-opening of the Federal Litigation

Plaintiffs have prepared and are filing a motion for relief with respect to federal court Coupt
Il under F.R.Civ.P. 60(b)}(6)} and/or 54(b). Therefore, Plaintiffs respectfully submit that this
Honorable Court ought no longer maintain that all the non-certiorari grounds asserted within the
federal litigation, which this Court has considered to be, in aggregate, a unitary non-certiorari

claim’, have been decided on the merits adverse to the plaintiffs and with preciusive effect.

B) The April 22, 2015 Oral Decision of this Court Contravened the Requirements of the
Wisconsin Constitution’s “No Preference” Clause.

The “No Preference™ Clause included (as both underlined and bolded) within Article ],
Section 18 of the Wisconsin Constitution states:

Freedom of worship; liberty of conscience; state religion; public funds. SECTION 1. [As

amerided Nov. 1582] The right of every person to worship Almighty God according to the dictates
of conseience shall never be infringed; nor shall any person be compelled to attend, ercet or support
asty place of worship, or to maintain any ministry, without consent; por shall any control of, or
interference with, the rights of conscience be permitted, or any pre erence bie given by law to an

religious establishments or modes of worship; nor shall any money be drawn from the treasury
for the benefit of refigious societies, or religions or theological seminaries,

¥To preserve the record, the plaintiffs again note that the Court’s censtruction of the concept of
“cettiorar] claim” and of “non-certiorari claim™ i3 directly contradicted by the Restaternent of Judgment
2d’s transactional definition of ¢laim that sees “claim in furetual terms and to make it coterminous with
the transaction regardless of the ... variant forms of relief Howing from those [substantive] theories, that
may be available to the plaintiff; regardless of the number of primary rights that may have been invaded;
and regardless of the variations in the evidence needed to support he theories or rights® Furthermore,
“iistorical forms of action” gre disregarded in the definition of the claim. To the contrary, this Court’s
muling to date impermissibly affords juridical significance to forps of action: namely, certiorart v, non-
certiorarl, This Court’s converse application of the facts and ruling in Hanlon also flies squarely in the
face of these Restatement provisions and of the Wisconsin Supreme Court’s embrace of them, As
articulated at pp. 5-7 of Plaintiffs’ previous reconsideration Reply Memorandum, Hanlon itself is nothing
more than an application of the exception to the operation of clajm preclusion expressly contained fn
§26(1)(d), last clause, of the Restatement of Judgments 2.

23
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ARGUMENT-IN-REPLY

) AOBr's ARGUMENT I ERROR DISMISSING ALL NON-
CERTIORARI COUNTS. (AOBr, pp.23-42)

OPENING (OCBr, pp.7-9)
The Court’s attention is directed to a summary (pp.24£f., infra) of Appellants®

appeal-in-chief against which the OCBr is directed.

Respondent asserts it “Seeks finality” based on federal partial summary
judgment and that claim preclusion should be imposed on Plaintiffs to provide the
particular kind * of “finality” it demands. Respondent misunderstands “finality”’s

meaning for claim preclusion purposes and the concept of “claim preclusion” itself,
_ P P P

Respondent admits (p.10) Wisconsin embraces the Restatement and that
“claim” means a transaction (or related set of transactions) giving rise to one or more
asserted remedial rights, itrespective of the legal theories or grounds upon which

remedy is predicated (pp.11-12). o

The Restatement provides: (i) that §24(1)’s bar of claim preclusion exists only

if there’s “final judgment”; and (i) guidance (per §13's first sentence and comment

3As explained below, pp.2-3.
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b} on the meaning of “finality”:

Finality will be lacking if an issue...essential to the adjudication of the claim* has
been reserved for future determination.

Elaborating, §13's comment e, “judgment final as to a part of an action or claim.,”

expressly references F.R.Civ.P. 54(B), ignored by Respondent. Moreover:

Federal law determines the effects under the rules of res Judicata of a judgment of
a federal court. (§87)

The federal courts never adjudicated “all the rights’ and liabilities” of “all the
parties” as Rule 54(b) requires for federal rulings to have finality for preclusion

purposes;® Respondent’s argument is erroneous that partial summary judgment on

—

Whenever claim preclusion exists, a second proceeding that is commenced

each of the ten counts should receive “finality” is erroneous. See n.55, p.30.

after complete adjudication in an earlier proceeding upon the same transactional

“claim” is barred. (AOBr, pp.23-26) (Because Respondent admits the proceeding

“State law certiorar review theory-of-relief issues were so reserved.

SBlair v. Cleveland Twist Drill, 197 F.2d 842 at 845 (7% Cir. 1952), explains that a count that’s
dismissed “without prejudice” but without leave to refile in that forum adjudicates only the
single right fo litigate in that forum but not “ultimate rights” and hence not “all rights.”

SRule 54(b) states that prior thereto, all rulings are subject to “revision” at any time-not the
“finality” Respondent demands. Additionally, Respondent (p.27) notes the District Court
determined-given the pendency in Wisconsin’s courts-it could no longer employ Rule 54(b),
observing “there was no further work” Jor that court. But that court didn’t address lack of

Dpreclusive effect on Wisconsin’s courts under Rule 54(b) of partial summary judgment [per §13%
comments (b) and (e)].

2-
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below on the same claim isn’t barred, it admits claim preclusion “finality” doesn’t
exist, yet inexplicably claims entitlement thereto.) Where claim preclusion isn’t
present, asecond proceeding upon the same transactional claim can be subject instead

to one of two doctrines’ pertaining to matters actually decided in the first proceeding:

. (1) issue preclusion--if the second proceeding involves a different “case;”

or

(2) more flexible® law-of-the-case--if the second proceeding pertains to the
same “case” involved in the first proceeding.

But it’s Respondent’s sleight-of-hand to claim entitlement to “finality” in the more
sweeping’ “claim preclusion” sense of “bar” where there’s never been full

adjudication of all parties rights and liabilities.

CLAIM PRECLUSION (AOBr, pp.23-25; OCBr pp-9-14).
Respondent admits Claim Preclusion cannot apply absent “a final judgment on
the merifs...” (p.10). The Restateméﬁt provides dismissal without prejudice (as
OCBr, p.3 admits occurred) of one orr inoré theqries o£ grounc-[s" suppérting Tecovery
on a singular transactional claim is insufficient to impose claim preclusion although

other theories or grounds received merits adjudication.

"Berg v. General Cas. Ins. Co., 2012 WI App 1@14 (SA18).
8State v. Stuart, 2003 WI 73 at ¥P23-¥P24.
*Pinality™s definition differs for “issue prechigion.” SA19,

-3-
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to what extent the adjudications within the federal phase are entitled to preclusive

effect.

Woodboro also argues “that it is equally important for the courts to protect
defendants from repetitive litigation,” (/d.) The federal District Court expressiy
declined to adjudicate all theories of relief for the single transactional claim
presented by the Plaintiffs. F.R.Civ.P. 54(b)—a rule that Woodboro continues to
ignore--alerted Woodboro that any adjudication of fewer than all the rights and
liabilities of fewer than all the parties doesn’t end the action® as to any of the
parties and may be revised at any time before the entry of a judgment adjudicating e
all the parties’ rights and liabilities. Bven apart from Rule 54(b), federal case law
at footnote 55 on p. 30 holds that there is no res Judicata (i.e., claim preclusive)
effect from the grant of only partial summary judgment combined with a dismissal
vvithout prejudice. Woodboro fails to grasp that there has never been an
adjudication of all of the rights and liabilities of all of the parties and that therefore
Woodboro had and has no legitimate right to demand a premature termination of

the litigation,

Lastly, Woodboro charges the Circuit Court with erring “because subjective

good faith does not justify filing an obj ectively meritless claim.” (TBr, p.26). It’s

The “civil action” a/k/a “action” was commenced by Plaintiffs’ filing their federal complaint
{F.R.Civ.P. 3) and has continued seamlessly into the state court forum below, all upon the
actionable single “case” that originated (per fn.89) at the time the underlying acts occurred.
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A)  The Opinion Overlooked Appellants’ Argument Re: Claim Preclnston’s Prima Fucie
Inapplicability. '

Appellants’ opening Brief (“*AOB"), p. 24 and Appendix 15, emphasized Restatement (Second)

(“R2d”) §24. Opinion, 137-38, correctlyrecite §24 and correctly state that the Wisconsin Supreme

Court now:

seels] a claim in factnal 4ermg and « make[s] a claim coterminous with the
transaction, regardless of the cluimant’s substantive theories or Jorms of velief ...

But having eorrectly so stated, the Opinion then commits two etrors, resulting in incorrect

affirmance, that overlook the significance of thig transactional definition of “claim™

Firstly, under claim’s transactional definition, Appellants presented only a single “claim.® Yet, the
Opinion is replete~ everywhere else, namely, other then at 1937-38 noted above —with references!
to the vatious counts of Plaintlffs’ federal and/or state pleadings that present various theoties of law
as each constituting a “claim,” This misuge of “claim” 1ed the Court at 1132-33 to incorrectly reject
Appellants® argument based upon R2d, §20(1)(b), comment (&), Thers, the Opinjon acknowledges
that “another action by the plaintiff on fhe same claim® isn’t barrec-l “when the court directs that . .
the action be otherwise dismissed « Without prefudice” and then states that comment (e
concens situations in which a dismissal is based on two or more

“glternaiive” determinations, one of which “would not render the
judgment a bar to another action on the same claim,” '

The Opinion avoids the effect of these Rod provisions only by positing the existence of multinle

'Opinion at §q14-21, 24-26,33-36, 39-57, 60-61, 65-66 (*“claim Jor a money judgmeny’

where “for a money Judgment? is obviously a “form of relief” and doesn’t comport with
cluim’s transactional definition), '

-1-




;
/

claims, directly contrary to R2d’s and Kruckenberg s transactional definition,

App. 211

Opinion, p.14, states that neither §20(1)(b) nor comment (¢) “has been adopted .. §20(1)(c) has
received favorible nop-precedential, non-authoritative comment, In ré JMEK, 1988 Wise. App.

LEXIS 46 (1988), footnote 1.

Secondly, per R2d §24 (AOB, p. 24), whenever claim preclusion’s applicable, then:

the claim extinguished includes all rights of the plaintiffs toremedies

against the defendant with respect to all or any part of the transaction -

- out of which the action arose.
This i a principal but overlooked appellate argument of Appellants because if “claim preclusion”
traly were applicable, then Circuit Court certiorari review would've necessarily been a “right”
“extinguished” by the federal court’s disposition. But the federal court stated its roling didn’t
“extinguigh™ "‘ail righté” of the pleintiffs to remedies; therefore Appellants’ “claim” wasn’t
extinguished and “claim. preclusion” doesn’t have any prima facie applicability. (AOB, pp. 23-26;

Appellants’ Combinsd Brief (‘ACB™), pp. 2-4).

The Opinion, 31, incompletely discusses claim preclusion’s “final judgment” element, failing to
consider its R2d’s definition, particularly where a single claim is Titigated under difforent legal

theories pleaded as “counts.”

Finelity will be lacking if an issue of law or fact essential to the
adjudication of the claim has been reserved for future determination.

R2d, §13, comment (b),




Preclusion applies ... » Tpg federal Iaw, including F.R.Civp.. 54(b), that applies, (ACB, p2
including footnotes 5 and 6 overlooked by the Opinion).

»

B)  Opinion, Footnote 10, Last Sentence, Overlools Authorities at AOB, pp. 4142,

C}  The Ophnion Misapprehends the Usgeg Below of Hanton,
to proceed pursuant to Hanlon - Tt instead uged Hanlon to impose clajm Ppreciusion,

The Couri’s “mderstanding” {( 145) of Appellants’s argument isn’t correct, Iy that the Circyit

Court invalidly inverted Hanlon, (AOB, Atgument IV, Pp. 47fL; ACB, . 17).

D}  The Opinion Overlooks Appellants’ Argument that the District Court Clearty
Wouldn’tHaveRetained Jurisdiction over Wisconsin Substantive Due Process Counts

Not Raised in {he Federal Proceeding but Pleaded as County 1, V, VIII, ang XTI at
Appendix 4,

Optnion, footnote 16, admits the District Court “might well haye dismissed” “withoyt prejudice”
theories of recovery predicated upon “Wis, Const, art., §18v (pleaded by fedei'al count VIII) “hag
Eagle Cove argued in the federal formm?” ag o the uniqueness of Wisconsin law, Byt -Parks’
application of R2d, §25, comment (e), required this Court to determine per AOB, pp, 29-30 whether
Wisconsin Constitution substantive dye Process theories under Article % §8 (and not §18) and not

pleaded to the federal digtrict coutt would*ve been distissed without prefudice bythe District Coupt

as being unique,
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STATEMENT OF THE CASE®

A)  Appellants’ Desired Religious Land Use

Plaintifis Jaros, are brothers, co-trustees of a charitable trust, and directors
of Eagle Cove Camp & Conference Center (“ECC&CC”)-both IRS-§501(c)(3)-
approved. ECC&CC was formed to develop a new year-round Christian camp on
thirty-four acres™ of land with 550" of frontage on 400-acte, clear water Squash

Lake in Wisconsin’s “Northwoods” within Defendants’ jurisdictions.*!

The brothers’ Christian faith, per their Biblical stewardship understanding
(“first fruits” and offerings “without blemish™*?), compelled them to dedicate and
convert that acreage — family-owned over sixty years — to full-time Christian

ministry as a Bible camp, serving youth, including those medically disabled, older

DR#” throughout this Brief refers to the Index issued by the Circuit Court Clerk. “DCD” refers
to the federal district court docket mumber for 10-cv-118 (W.D. Wis. 2010) in the original,
predecessor federal proceeding, as explained @ p. 18, infra. Unless otherwise indicated,
“Appndx.” and “App. 7 refer, respectively, to lettered appendices and appendix page numbers
confained in the Plaintiffs’ 2017 Petition for Writ of Certiorar to the U.S. Supreme Court in
Docket #16-1444, included in the record. “SA” references the Separate Appendix accompanying
this Brief. “AOB” and “ACB” refer, respectively, to Appellants’ opening Brief and Appellants’
Combined Brief in the Wisconsin Court of Appeals. “AC” means Amended Complaint.

% Approximately twenty-nine acres owned by the charitable corporation and approximately five
acres owned by the charitable frust. The camp also has permission to passively use twenty-four

acres of contiguous land held jointly under the two trust declarations.. R#77|App.86.
SIR#77|App.83-85.

52 Arthur Jaros Deposition, DCD##83,84 @ p.245.
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YV}  The Court of Appeals Erred in Holding sua sponte at Decision, {27,
that Wisconsin law alone governs the claim preclusive effect of the

dispositive ruling(s) of a federal court made with respect to the same
transactional claim,

The Decision ignored argument @ ACB, p. 2 including footnotes 5 and 6
that federal law governs the preclusive effect of a federal court ruling on the
merits. Restateﬁlent §87 provides that:

Federal law determines the effects under the rules of res Judicata of a judgment
of a federal court.

F.R.Civ.P. 54(b), in turn, provides in relevant part:

[A]ny order or other decision ... that adjudicates fewer than all ... the rights and
liabilities of fewer than all the parties does not end the action as to any of the
claimns or parties and may be revised at any time before the eniry of a Judgment
adjudicating ... all the parties’ rights and liabilities.

The District Court expressly determined not to adjudicate all of the parties rights
and labilities and therefore its rulings, particularly, those that erroneously and
egregiously misstated Wisconsin’s heightened constitutional protections for and of
the free exercise of religion, didn’t have preclusive effect per F.R.Civ.P. 54(b) .
The dismissal without prejudice of the Wisconsin state law ;:ertiorari count didn’t
constitute an adjudication of all th.e parties’ rights and ligbilities. Blair v.
Cleveland Twist Drill, 197 F.2d 842 @ 845 (7% Cir. 1952) (ACB, p.2, f. 5).

The WCA's error was pointéd out at the top of p. 3 of the M~Reconsider
which was inexplicably denied without analysis. The Decision’s sua sponte “cf.”

reference to Wisconsin Pub. Sery. Corp. v. Arby Constr., Inc. is inapposite; that

-37-
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case dealt with rulings of a federal court exercising diversity-of-citizenship
jurisdiction (2012 WI 87 @ *P30) not, as here, federal question jurisdiction

involving merits rulings under RLUIPA and the U.S. Constitution.

=38~
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o , ; ,,,._,,_d:LEék”gF,mébuﬁ.éoURT
el <o 2013CV000345
E OF WISCONSIN - CIRCUIT COURT ONEIDA COUNTY

¥ COVE CAMP & CONFERENCE CENTER, INC, et al.
o Plaintifl, - Case No. 2013 CV 00345

SR Code Nos, 30405, 30607
.. ONEIDA COUNTY BOARD OF ADJUSTMENT, et al.
A Defendants,

PLAINTIFFS’ REPLY MEMORANDUM OF LAW IN SUPPORT OF RENEWED
MOTION FOR RECONSIDERATION OF DECISION ON MOTIONS FOR JUDGMENT
ON THE PLEADINGS BASED, INTER ALI4, UPON APRIL, 2015 FEDERAL COURT
DEVELOPMENT AND IN OPPOSITION TO THE BRIEF OF DEFENDANTS ONEIDA
COURTY BOARD OF ADJUSTMENT AND ONEIDA COUNTY IN OPPOSITION TO
SAYD MOTION

Plaintiffs Eagle Cove Carp & Conference Center, Inc,, Arthur G, Jaros, Jr, Wesley A,
Jaros and Randall 8, I aros; by their aftorneys Arthur G, Jaro s, Ir. and Michael . Dean, LLC,
submit this memorandumn of law in fivthey support of their Renewed Motion for Reconsideration
of Decision on Motions for T udgmcnt' ot the Pleadings Based upon New Federal Court Develop-

ment and in opposition to the Bricf of the Oneida County Defendants filed on Febrary 9, 2016
(“OC Brief™),
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C.  Contrary to the OC Brief at p. 5 £, Plaintiffs Have Presented Valid Bases for

Relief under Wis, STAT, §806.07.
Plaintiffs coneur with the discusslon at s, 5 of the OC Brlef that Wisconsin case law in

interpreting Wis. Stat. §806.07¢1)(g) and (h) considers and commaonly follows federal case law

development under the F.R.Civ.P. 60(b) analogues thereto.

-




App. 219

Howeron it o ght be kept cleacly in mind that the Plaintiffs efforts to obtain relief iy the

federal oourt system e s ieljr di'.recfe_d at vacating the grant of summary judgment on federal

Count I, RLIHPA ﬁb§tanﬁai Bﬁrden” whereas the effort here is to obtain relief from the

preclusive effect hore of ¢

counts 6f the fedetal Amended Complaint o the raising of grounds arising under the Wisconsin

conéti_tuﬁbn bj{ the Amerds j lamt :inl'_fd_}i'_s state court proceeding,

i g
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3. The Violation of Federal and Wisconstn Constititio
of Due Process of Law and Equal Protection of the L
pp- 9 -10] . n

The OC Brief at p. 9 accurately observes:

Namely, plaintiffs argue that, hypothetically, if the federal district COoUr|
had not dismissed [without prejudics] their certiorar review claim when it -
dismissed their remaining claims in the federal acton fon summary
Judgment], then plaintiff would have been in a position to seek leave from’
the district court to reopen [in light of Schlemm v. Wall] one or mors of |

their dismissed claims based on changes in the law pursuant to Fed, R,
CivF. 54(b). |

Morever, even absent the tuling in Sehlemm . Wall, Plaintiffs would not have been prédiﬁﬂ;:d
from secking and being granted leave to further amend their foderal Amended, Cﬁiﬁﬁiéﬂiﬁf& |
pursuant fo FR. Civ.P. 15(a)(2) (“freely give leave when Justice so requires™) to add additional
grounds under Wisconsin law to the proceeding that continved to pend on federal Count XI,
State Law Certiorari Review, in the federal forum. Thus as a matter of equtal protection of the
laws and due process of law, the Plaintiffs here should not be precluded, as a matter of law, from

adding additional grounds undsr Wisconsin law to fheir pleading,

The text of Rule 54(b) clearty and plainly states that natfl there is an adjudication as to all

-16-
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of the claims and all of the rights and liabilities of all of the parties, any order or-decision “does

not.end the action as to any of the claims or parties and may be revised at any time before the

entry of a judgment adjudicating 21l the claims and all the parties’ rights and Habilities.” Given
the lack of federal and state court adjudication of federal Count XT and its continuing pendency
in this Circuit Court following the District Court’s dismissal without prejudice in the federa]
forum, Plaintiffs should not be barred as 2 matier of law from secking to add additional state law
grounds to their pénding case.

The Defendants have_not_provided any legal or policy reason why the substantive.
outcome as fo the ability fo amend thejr pleadings to raise additional state law grounds shounld be
different merely because the state law certiorari count i being beard by a state court forym
rather than in the federal court forum, Plaintiffs respectfully submwit that the Defandants’
position violates Plaintiffs’ rights fo substantive due process of law protected by the Fifth
Amendmert to the United States Constituticn and fheir tight to equal protection of the laws as
component of that Fith Amendment protection recognized by Bolling v. Sharpe, 347 U8, 497
(1954) and the similar protections afforded by the Wisconsin Constitution where the exercise of
o federal court’s discretion to exercise ot not exercige federal supplemental jurisdictioﬁ would

have great ingpact on the substantive rights of two otherwise identically situated sets of plaintiffs,

-17-
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C) By Applying Claim Preclusion, the Circuit Court Denied the
Plaintiffs Rights Guaranteed Them by the U.S. and Wisconsin
Constitutions to Due Process of Law in the Protection of their

Liberty Interest in Fair Judicial Process and in Equal Protection of
~ the Laws. - :

Under either of two different scenatios, the District Court either would have
- or could have tried federal Count XI state law certiorari (instead of dismissing it
without prejudice to refiling in Wisconsin’s courts).

F.R.Civ.P.54(b), operative in that situation, authorizes the District Court to
revise its summary judgment ruling on federal Count III in light of the case law
development in Schlemm v. Wall, because Claim Preclusion is never-operative within

the same case. The two scenarios are as follows:

1) The District Court’s summary judgment rulmg stated that it would have

retained jurisdiction over Count XI, “State Law Certiorari” if:

dofendants are unwilling to waive any statute of limitation defense they may have
in state court by virtue of plaintiffs choosing to file in this court first. (SA2 atp. 48)

2) Inthe exercise of its discretion, the District Court could have simply chosen

to retain supplemental jurisdiction over Count XT.

~35-
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- The upshot of this is that by virtue of the District Court’s not retaining of
Jurisdiction over Count XI, Claim Preclusion— plainly ;1;(.)_1; available to prevent
. revigsion of the summary judgment ruling on Count IT if that coﬁrt retained
jurisdiction over Count XT-has now been imposed against the Plaintiffs to their
| prejudice, - What this means is that the application of substantive law in terms of
. modification of fhe summary judgment ruling on Count IIf, “RLUIPA Substantial
| Burden,” is now different for two identically situated litigants,'*® one whose pendent
Count XT was tried to the District Court and one whose pendent Count XI was
dismissed without prej udice for the purpose of being tried in the state Circuit Court.
Such disparate treatment based merely on the forum violates Plaintiffs’ rights under
the U.S. and Wisconsin Constitution to equal protection and to substantive due
process. (County of Kenosha v. C&S Management, Inc., 223 Wis.2d 373 at 393
(P.31); Bolling v. Sharpe, 347 U.S. 497 (1954)).

Moreover, when an adequate remedy does not exist to pr_ovide due process,
Wisconsin courts are to fashion an adequate remedy. [Wisconsin Constitution, Art.
L, §9; Collins v. Eli Lilly Co.; Bielski v, Schulze].

. This Court-—in considering STATS.§806.07--should also be guided by the

federal rule that would have applied had the federal district court not decided to split

"*The saime procedural posture would exist—except as to the forum in which federal Count XI

- continued to pend -- following the District Court’s same grant of summary judgment on Counts I-
X if interlocutory appeal to the Court of Appeals were taken under 28 U.S.C. §1292(b) and
FRAP. 5,

-36-
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Plaintiffs’ case between federal (as to federal Counts I ~ X) and state (as to federal
Count XT) forums. If, as it had authority so to do, the District Court could cotrect any

ruling on the merits for so long as Count XI remained unadjudicated, so can

Wisconsin courts as a matter of equity, due process and equal protection of the laws,

-37-
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1“AOBr” throughout designates Appellants’ opening Bricf. “OCBr” throughout designates
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E ' C) AOBr’s ArgumentI(C): Due Process and Equal Protection Denials.
(AOBr, pp.35-37; OCBr, pp.26-28)

Respon'dent attempts (p.27, full ) a refutation, incorrectly asserting the

District Court rejected “this” hypothetical “argument.” That court wasn’t called upon

to, and didn’t, decide whether:

(1)  F.R.Civ.P, 54(b) allows modifying its summary judgment ruling at any
time before Count XT, “State Law Certiorari” was adjudicated ifo-rather
than dismissing Count XI without prejudice-that court had instead
decided to retain supplemental jurisdiction; and/or

(2)  Federal law allows Wisconsin’s courts to modify a federal court’s
summary judgment grant where manifest error and/or intervening
change in controlling law is, as here, demonstrated.

?\.’?J‘%‘K‘f‘ﬁw‘lh o i
i

-13-




APPENDIX X




RECEIVED

App. 231 _ JAN 1 8 2020
39 THE SUPREME COURT
_ of the

- STATE OF WISCONSTH

EAGLE COVE CAMP & CONFERENCE CENTER, INC., a Wisconsin non-stock

- cotporation, ARTHUR G. JAROS, JR., as Co-Trustee of the Arthur G. J aros, Sr. and Dawn

-- L. Jaros Charitable Trust; and as Trustee of the Arthur G. J aros, St. Declaration of Trust and

" a8 Trustee of the Dawn L. Jaros Declaration of Trust, WESLEY A. JAROS, as Co-Trustee

~ of the Arthur G. Jaros, Sr. and Dawn L. Jaros Charitable Trust, and RANDALL 8. JAROS,
as Co-Trustee of the Arthur G. Jaros, Sr. and Dawn I.. Jaros Charitzble Trust

Plaintiffs/Appellants/Cross-Respondents/Petitioners,

V.
COUNTY OF ONEIDA, Defendant/Respondent,

TOWN OF WOODBORO, - Defendant/Respondent/Cross-Appellant.
and :

ONEIDA COUNTY BD. OF ADJUSTMENT, Defendant.

- ONFURTHER APPEAL FROM THE WISCONSIN COURT OF APPEALS, THIRD DISTRICT
2018AP000940

subsequent to

.7 APPEAL FROM THE ONEIDA COUNTY CIRCUIT COURT
No.2013CV345 L

PETITION FOR REVIEW

of '
. PLAINTIFEFS-APPELLANTS-CROSS RESPONDENTS

Michael D. Dean, Counsel of Record Arthur G. Jaros, Jr., Counsel of Record
Michael D, Dean, LLC - The Law Office of Arthur G. Jaros, Jr,
350 Bishops Way #201 1200 Harger Road, #330

Brookfield, WI 53005 Oak Brook, IL 60523

(262) 798-8044 (630) 574-0523

miked@michaelddeantle.com agjlaw@earthlink.net




App. 232

STATEMENT OF ISSUES.

BACKGROUND
WHERE:

® Defendant Town’s Board voted to adopt Oneida County’s zoning

ordinance that creates use classifications based upon the Town’s own Land
Use Plan’s map;'

® On advice of the County’s Staff that it was necessary, Petitioners submitted

a rezoning application for a year-round religious camp on long-owned and
undeveloped family riparian property;*

® After public meetings, the County’s Planning & Zoning Committee and the
County Board in mid-2006 denied the rezoning application, informing
Petitioners it was not necessary and that they could instead proceed under
Conditional Use Permit procedure to accomplish “most or all of their stated
objectives” without “delay, uncertainty or added expense”; 2

® Petitioners then spent over $200,000 and years of time pursuing a
Conditional Use Permit Application that was in compliance with all
technical requirements only to have the App11cat1on denied by the same
committee on the basis that rezoning was necessary;*

® Defendant Oneida County Board of Adjustment affirmed denial of the
CUP;? '

® Petitioners brought a federal action alleging both federal law grounds
(including multiple RLUIPA counts) and pendent state law counts

'pp. 5-8, infra.
op. 4,8, infra.
*pp. 89, infra.
*pp. 9-12, infra.

5p. 12, infra.
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(including Wisconsin Constitution, Art. 1, §18 and certiorari review
counts);’

Federal courts dismissed, on summary judgment, all federal counts with
prejudice as well as the Wisconsin constitutional count based on a grossly
superficial analysis equating Wisconsin religion clause law with federal
protections, despite Wisconsin’s courts’ declining to follow the
Employment Division v. Smith regime on multiple occasions’ and plainly
declaring that Wisconsin constitutional protections of religious liberty are
more expansive than those afforded by federal law;’

Federal courts dismissed the state certiorari count without prejudice because
it raised “factual and legal issues ... sufficiently unique to state law”, °

Petitioners continued their case by filing an action in Circuit Court that
included not only the dismissed—without—prejudice certiorari count but also
multiple Wisconsin constitutional counts that, in any event, are also mtegral
to the certiorari action under the “incorrect theory of law” criterion;"

The Circuit Court dismissed the multlple Wisconsin constltutlonal counts
on the basis of Claim Preclusion;'! and

The Circuit Court denied the Town’s Motion for Sanctions for Petitioners’
pleading of those multiple Wisconsin constitutional counts™ but the Court
of Appeals reversed that denial on its own sua sponte grounds:"

Spp. 12, infra.

Te.g., State v. Miller, 202 Wis. 2d 56 at 66-69 (1996).
Sop. 13, infra.

°fn. 106 at p.12,infra.

Ron. 16, infra.

"pp. 17, infra.

Zpp. 17, infra.

Ppp. 21, infra.
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ISSUES

~iii-
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7)  InLight of 2 Change in Federal Case Law Directly Applicable to the
Federal District Court Outcome, Did the Courts below Deny the
Plaintiffs-Appellants Equal Protection of the Laws by.Allowing a
Continuing Restraint on Their Religious Exercise to Stand While
Prohibiting the Same Restraint from ATl Future Similarly Situated
Land Use Applicants Within Woodboro?

Method or Manner of Raising the Issue in the Court of Appeals:

By Argument I(C) at Appellants’ opening Brief,” pp.
35-37 and Appellants’ Combined Brief,* p. 13.

How the Court of Appeals Decided the Issue:

At Decision, Y161-62, the argument was rejected as “difficult
to comprehend,” as undermining “finality” and as not being
cognizable under the Constitutional equal protection texts in
the absence of prior case precedent.*’

B Appendix 4, alk/a SA4.
“Appendix 6, a/k/a SAS.
“Appendix 1, a/k/a SAL.

Appendix 8, a/k/a SAS,

-viii-
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VII) Im Light of a Change in Federal Case Law Directly Applicable to the
District Court OQutcome, the Courts below Denied the Plaintiffs-
Appellants Equal Protection of the Laws by Allowing a Continuing
Restraint on Their Religious Exercise to Stand While Prohibiting the
Same Restraint from All Future Similarly Situated Land Use .
Applicants Within Woodboro.

Petitioners set forth their argument based upon the equal protection texts of

the U.S. and Wisconsin Constitutions as their Argument I(C) @ AOB, pp. 35-37

and ACB, p. 13. The WCA declined to accept the argument on the bases that: it

was “difficult to comprehend”; the continuing disparate restraint on religious

-30.
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liberty was merely “hypothetical”; and “finality” would be undermined. The
Decision didn’t consider that the federal proceeding didn’t provide finality but

instead expressly reserved to Plaintiffs the right to proceed in Wisconsin’s Circuit

Court.

40~
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App. 23g

H) The Opinion Misapprehends the Applicable Wisconsin Statute re: ‘Woodbora’s
anthority in Iand use decisions. L -

Footnote 24's second paragtaph incorrectly Teasons, sug spante, that Wis, Stats, 59.69(3)(b) - not
59.69(1) --is the relevant statute. There’s no indication of any pre-litigation county “development
plan®s0 §59.69(3)(b)’s inapposite, not merely populationally inapplicable, §59.69(1)y’s overlooked

text reads;

[the county’s] board may plan for the physical development® and zoning® ... as set

forth, in this section and shall tncorvorate therein .., the official map of any ..
village ... .

2859.69(3).
*§59.69(5) exercised by Oneida County,

wm
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I’s undisputed* Woodboro exercised village powers in adopting its official map facially barring
Appellants’ religious use from the entire Town and that the declaratory relief sought was to facially
invalidate® the zoning scherne based upon the exclusionary map, The Opinion also overlooks that
the zoning scheme thﬁ?arted Appellants’ use on their land lying beyond the shoreland areq only
because Woodboro affirmatively adopted the County’s zoning ordinance per§59.69(5)(c) and/or (d).
(Appendix 4, 4§55, 68-74). Thus, the Opinion’s §59.69 analytical predicate’—reached without
benefit of oral argument and aﬁy opportuﬁity fér Cross-Respondents to bg-heard'f--for imposing

sanctions properly denied by the trial court doesn’t exist,

WMJJW

g4 ).

“Appendix 4, 1966-74.
*Appendix 4's Connts T-VI, VI, XILXTV,

Sthe Town “had no authority over land use decisions that thwarted its desired Bible
camp.”

Tpotentially a procedural due process violation,

-5
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STATEMENT OF ISSUES.
BACKGROUND
WHERE:
® Defendant Town’s Board voted to adopt Oneida County’s zoning

ordinance that creates use classifications based upon the Town’s own Land
Use Plan’s map;!

® On advice of the County’s Staff that it was necessary, Petitioners submitted
a rezoning application for a year-round religious camp on long-owned and
undeveloped family riparian property;?

® After public meetings, the County’s Planning & Zoning Committee and the
County Board in mid-2006 denied the rezoning application, informing
Petitioners it was not necessary and that they could instead proceed under
Conditional Use Permit procedure to accomplish “most or all of fheir stated
objectives” without “delay, uncertainty or added expense”;’

& Petitioners then spent over $200,000 and years of time pursuing a
Conditional Use Permit Application that was in compliance with all
technical requirements only to have the Application denied by the same
committee on the basis that rezoning was necessary:*

e Defendant Oneida County Board of Adjustment affirmed denial of the
CUP;?

® Petitioners brought a federal action alleging both federal law grounds
(including multiple RLUIPA counts) and pendent state law counts

Lpp. 3-8, infra.
‘pp. 4.8, infra.
*pp. 8-9, infra.
4pp. 9-12, infra.

e

*p. 12, infra.
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(including Wisconsin Constitution, Art. 1, §18 and certiorari review
counts);

] Federal courts dismissed, on summary judgment, all federal counts with
prejudice as well as the Wisconsin constitutional count based on a grossly
superficial analysis equating Wisconsin religion clause law with federal
protections, despite Wisconsin’s courts’ declining to follow the
Employment Division v, Smith regime on multiple occasions’ and plainly
declaring that Wisconsin constitutional protections of religious liberty are
more expansive than those afforded by federal law;?

® Federal courts dismissed the state certiorari count without prejudice because
it raised “factual and legal issues ... sufficiently unique to state law™":?®

® Petitioners continued their case by filing an action in Circuit Court that
included not only the dismissed-without-prejudice certiorari count but also
multiple Wisconsin constitutional counts that, in any event, are also integral
to the certiorati action under the “Incorrect theory of law” criterion;™

e The Circuit Court dismissed the multiple Wisconsin constitutional counts
on the basis of Claim Preclusion;! and

° The Circuit Court denied the Town’s Motion for Sanctions for Petitioners’®
pleading of those multiple Wisconsin constitutional counts' but the Court
of Appeals reversed that denial on its own sug sponte grounds: '3

*op. 12, infra,

"e.g, State v. Miller, 202 Wis. 24 56 at 66-69 (1996),
*pp. 13, infra.

fn. 106 at p.12,infra.

®op. 16, infia.

"op. 17, infra.

12pp. 17, infra.

13pp. 21, infra,

“1i
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ISSUES

Did the Court of Appeals Misapply the Clear Provisions of STATS,
895.044, Violate STATS. 802.05(3)(2)(2) and 809.22(2) and/or Deprive
Petitioners of their Property Without Affording Procedural Due
Process of Law in Reversing, Without Notice or Prior Opportunity for
Petitioners to Be Heard, the Circuit Court’s Denial of Sanctions on
Grounds Raised Neither in the Circnit Court Nor in the Appellate

Briefs but Rather Raised Suq Sponte and Where Such Grounds Were
Plainly Erroneous?

Method or Manner of Raising the Issue in the Court of Appeals:
By Point H (including, but not limited to, footnote 7)
of Petitioners’§809.24 Motion for Reconsideration that
was timely filed on December 9, 20191

How the Court of Appeals Decided the Issue:

By Order dated December 12, 2019, the Court summarily
denied Petitioners’ Motion for Reconsideration without any
analysis or substantive reasons being stated.!

“Appendix 8, a/k/a SAS.

"> Appendix 2, a/l/a SA2.

-iii-
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ARGUMENT AMPLIFYING REASONS SUPPORTING REVIEW

D The Court of Appeals Misapplied the Clear Provisions of STATS.
895.044, Violated STATS. 802,05(3)(a)(2) and 809.22(2) and/or Deprived
Petitioners of their Property Without Affording Procedural Due
Process of Law in Reversing, Without Prior Notice or Opportunity for
Petitioners to Be Heard that Included Unlawful Dispensing With of
Oral Argument, the Circuit Court’s Denial of Sanctions on Grounds
Raised Neither in the Circuit Court Nor in the Appellate Briefs but
Rather Raised Sua Sponte and Where Such Grounds Were Plainly
Erroncous, :

Woodbero’s Circuit Court sanctions motion (SA3) was based solely on its
argument that Petitioners’ arguments opposing claim preclusion were meritless.
That court disagreed, making multiple express findings.'* Woodboro’s cross-
appeal asserted the same (and no other) grounds in both its briefs. (SA3, 7)

WCA'’s Decision didn’t reverse the Circuit Court’s findings, stating:

.. the circuit court found that some of Eagle Cove’s argument for avoiding claim
preclusion arguably demonstrated good faith ... (]74)

But the Decision then reversed and remanded the ganctions denial under

STATS. §895.055(2)(b), irrespective of Woodhoro’s motion’s content, on the fol-

lowing basis and supporting grounds raised sua sponte after rejecting oral
argument:
Basis:

Even aside from the applicability of claim preclusion, it
should have been obvious to Eagle Cove that the Town had

495413, pp. 12-14.

9.
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no authority over the land use decisions that thwarted its
desired Bible camp.

Supporting Grounds:

A) “Although Eagle Cove notes the Town did approve
the County zoning ordinance with respect to the non-
shoreland areas, Eagle Cove does not argue the Town
had any authority to grant or deny its rezoning or CUP
applications.” (fn. 24, last paragraph);

B) “Alternatively, Eagle Cove suggests the County was
a mere instrumentality of the Town because the County
was required to adopt the Town’s land use plan under
Wis. Stat. §59.69(1). The subsection discussing the
relationship between a county’s development plan and
a town’s master plan is §59.69(3)(b), not subsec. (1),
and it states a county’s development plan must
incorporate a town’s master plan only in counties
[unlike Oneida County] with a population of at least
485,000.”

C) At Decision 73, the Seventh Circuit U.S. Court of
Appeals had found that “Woodboro chose to be
subordinate to Oneida’s zoning ordinance, and thereby
relinquished its jurisdiction over land use regulations
to the County.”

D) At Decision 74, fn. 24, first paragraph, “... the Seventh Circuit’s
decision does not mention any unique attributes of an as-applied
challenge; rather the court noted that “Eagle Cove’s “total
exclusion’™ argument ‘was predicated, and in fact depends, on the
assumption that Woodboro has jurisdiction to implement land use
regulations on the subject property.” *** the court ... flatly rejected
that contention. *** Eagle Cove fails to explain why any argnable
distinction between its as-applied and facial challenges makes a
difference as to the issue of the Town’s land use authority.”

SORLUIPA-based per SA9, Count I, p. 47.

23
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Each ground ((A)-(D)) is erroneous and/or irrelevant, was never briefed, and was

addressed by Petitioners’ M~Reconsider (Point H):

A)

Ground A is correct but irrelevant. Referring to STATS. §59.69(5)(c)
and/or (d) relied upon by the Plaintiffé, the Seventh Circuit also
wrote: “In this case, Woodboro was able to exercise its Jurisdiction
in approving the OCZSPO. ‘A county ordinance enacted under this
section shall not be effective in any town until it has been approved
by the town board.” ” 734 F.3d @ 680. The “land use decision” by
Woodboro complained of by Plaintiffs (Appendix 12, 455, 68-74)
was Woodboro’s very approval of the OCZSPO including its
exclusionary zoning map responsible for the complete exclusion of
year round Biblé Camps from the whole town. This was the basis of
the facial challenge under Wisconsin law against the OCZSPO that
was adopted by both the County and Town. Thus, the Decision’s
statement that the “T'own had no authority over the land use
decisions that thwarted its desired Bible camp” is palpably
erroneous. But for Woodboro’s adoption action, the OCZSPO
wouldn’t have been applicable to bar development of a year round

Bible camp on ECC&CC’s non-shoreland land. Because facial

24
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invalidation of the OCZSPO including its zoning map challenged
both County and Town approval actions, Petitioners have a good

faith argument that Woodboro was properly joined.

The Decision is hyperbolically inaccurate in attributing to
Petitioners the position that the County is the Town’s “mere
instrumentality.” More importantly, footnote 24's second paragraph
incorrectly reasons, sua sponte, that Wis. STATS. 59.69(3)(b) -- not
59.69(1) -- is the relevant statute. A county “development plan” is
dehors the record so, contrary to the Decision’s sua sponie
discussion, §59.69(3)(b)’s inapposite, not merely populationally

inapplicable. §59.69(1)’s text unquoted by the WCA reads:

[the county’s] board may plan for the physical development!s!
and zoning'® ... as set forth in this section and shall

incorporate therein ... the official map of any ... village ..,

It’s undisputed'™ Woodboro exercised village powers in adopting its
own official map that, when incorporated into the county’s zoning
ordinance, facially barred Appellants’ religious use from the entire

Town and that the declaratory relief sought by the Amended

B1859.69(3).

152859.69(5) exercised by Oneida County.

BISA12, 1966-74.
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Complaint was to facially invalidate'™ the zoning scheme based
upon the exclusionary map.'s*
As just noted in Ground A), the Seventh Circuit also wrote: “In this
case, Woodboro was able to exercise its jurisdiction in approving the
OCZSPO.” In incompletely quoting the Seventh Circuit Opinion,
the Decision failed to consider the importance of the word
“relinquished.” That is, Woodboro did exercise land use authority
in adopting the OCZSPO—the very action complained of by
Plaintiffs--but in doing so relinquished certain as-applied powers to
the County (e. g'. CUP approval) on a going forward basis. Thus, the
sentence quoted by the Decision is plausibly irrelevant.
First, the Decision’s reference to the Seventh Circuit’s view of
Woodboro’s authority with respect to the operation of RLUIPA’s
ban on total exclusion is irrelevant to the facial challenges to total
exclusion made by the Amended Complaint based on the unigque
provisions of Wisconsin law.'* Second, the Decision errs in

alleging that the Seventh Circuit’s decision doesn’t mention any

%SA12's Counts TI-VI, VIII, XT-XTV.

S3Petitioners have a good faith argument that “the official map of any ... village.” includes the
official map adopted by a town that has been granted and is exercising village powers,

SSAOB, pp. 29-30.

26~
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unique attributes of an as-applied challenge; to the contrary, the
Seventh Circuit, rightly or wrongly, considered the RLUIPA Total
Exclusion challenge to be viable only as an “as-applied” challenge as
evidenced by its discussion at length of the Town’s lack of authority
over CUP applications (734 F.3d @ 680).'%
See, also, impact of the Town’s Land Use Plan on Petitioners (text @ n.99).
Therefore, the Decision erred in concluding sua sponte that Woodboro “had no
authority over the land use decisions that thwarted its desired Bible camp,”

The Decision @ 72 also points to the mandatory “shall” language of
STATS. 895.044(2)(b) to reverse the sanctions denial but ignores STATS.
895.044(1)’s permissive “may” language. The Decision doesn’t consider that
§895.044(2)(b)’s “shall” only applies “Upon either party’s motion made at any
time during the proceeding... .” The Decision nonsensically without authority
assumes that the motion’s content (i.e., grounds) are irrelevant such that a court
can impose sanctions sua sponte without notice and opportunity for the Cross-

Respondent to defend against grounds outside the sanctions motion.

"""The Seventh Circuit also imprecisely stated Wisconsin law: “Whether or not the town
approves a change in zoning is merely one of the factors considered by the County in making its
determination.” Contrariwise, STATS. 5 9.69Xe %3), (3m) and (6) grants to towns absolute veto
power over a zoning change favored by a county. Petitioners also provided authority to the
WCA @ AOB, p. 42 that Wisconsin courts aren’t bound by erroneous pronouncements of
Wisconsin law by the federal courts.

27-
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But, notice and hearing are basic elements of the constitutional requirement
of due process of law. Powell v. Alabama, 287 U.S. 45 (1932).

Moreover, the WCA could’ve raised its own grounds at oral argument
thereby comporting with the requirements of procedural due process of law.1%
Instead, by violating the “only if” requirement of STATS. 809.22(2), it unlawfully
denied'®® Cross-Respondents notice and oppottunity to be heard at oral argument.
To wit:

(1) §809.22(2)(a)(1) and (2) weren’t satisfied because Woodboro’s
arguments as the [cross] “appellant” weren’t found to be violative of
either;

(2)  §809.22(2)(a)(3) wasn’t satisfied becausé the sanctions issue didn’t
involve questions of fact; and

()  §809.22(2)(b) wasn’t satisfied because the WCA’s resort to
unbriefed sua sponte grounds to impose sanctions proves the briefs
didn’t fully develop the “theories and legal authorities” over
Woodboro’s “issue on appeal,” namely, the sanctions denial.

In fact, what the WCA did was to impose both sanctions for services of

Woodboro’s attorneys at both the Circuit Court (§75) and appellate (§76) levels on

13878, Constitution, Amendment Fourteen, §1; Wisconsin Constitution, Art. 1, §1 per Reginald
D. v. State, 193 Wis.2d 299, 306-307 (1995).

1$993/5/2019 Notice.

28-
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its own grounds noted above. Imposition of sanctions by a court on its own
initiative is governed by STATS. 802.05(3)(a)(2) that requires the court to afford
the proposed “sanction-ee” to show cause why he shouldn’t be sanctioned.

If it be thought that unilateral sanctions for appellate level services is
authorized by STATS. 895.044(5), Petitioners maintain:

1) §895.044(5) must be read in pari materia with §802.05(3)(a)(2)’s
requirement of opportunity to defend and be heard; or

2) else, §395.044(5)--as applied to a case, as here, where no sanctions
motion was filed in the WCA, where the Circuit Court sanctions motion didn’t
assert grounds raised sua sponte by the WCA, and where oral argument wasn’t
afforded, then §895.044(5) — constitutes an unconstitutional taking of Petitioners’

liberty and/or property without the affording of procedural due process.

-29-
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B) Opinion, Footnote 10, Last Sentencs, Overlooks Authorities at AOB, pp. 41-42,

D)  The Opinion Overlooks Appellants’ Argument that the Disteiet Court Clearly
Wouldn’t Have Retained Furisdiction over Wisconsin Substantive Due Process Counts

Not Raised in the Federal Proceeding but Pleaded as Counts 1T, V, VIII, and XT1T at
Appendix 4,

Opinion, footnote 16, admits the District Court “might well have dismissed” “withoyt prefudice”
theories of recovery predicated upon “Wis, Const. art.T, §18" (pleaded by federal count VII) “had
Eagle Cove argued in the federal fornm?” ag to the uniqueness of Wisconsin law. But‘Parks’
application 0fR2d, §25, comment (e), required this Court fo determine per ACB, pp. 29-30 whether )
Wisconsin Constitution substantive due process theories under Article 1, §8 {and not §18) and not

pleaded to thefederal district court would’ve been dismissed without prejudice by the District Court

as being unique,
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) Opinion Y59 Overlooked and Improperly Dida’t Rule on the “Continning Restraint”
Portion of Appellants® Appeal, (AOB, pp. 30-31, Argument I(B)(3); ACB,p.9)

)  The Opinion Overlooked and Improperly Didn’t Rule on Argument I, (AOB, p.45)
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B) Even if Claim Preclusion Had Prima Facie Applicability,

Recognized Exceptions to its Operation and/or Applicability Were
Present.

. 2) The Circuit Court Erred as a Matter of Law in Making a Ruling
that It Was “Not Clear” That the Federal District Court Would
Have Declined to Exercise Supplemental Jurisdictional Over
Counts Contained in the state court Amended Complaint Unique

to Wisconsin Law Had They Been Pleaded in the Federal Court
_ Forum,

-28-
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Parks v. City of Madison, 171 Wis. 2d 730 at 736 (Ct. Ap. 1992) applied the
rule laid down on comment e. of Restatement §25 that where the first court “would
clearly have declined to exercise it as a matter of discretion, then a second action

in a competent court presenting the omitted theory or ground should be held not

precluded.”

The summary judgment opinion'” of the federal district court clearly explained
the basis of its decision not to exercise supplemental jurisdiction over Count XI. The
Circuit Court below disreg.arded that clear explanation and instead ruled that it wasn’t
clear that the District Court would not have exercised jurisdiction over various counts
added by the Amended Complaint that are undisputedly grounded on Wisconsin law
that is unique and divel"gent from federal law. Tor example, Count V, a facial
challenge to the OCZSPO on substantive due process protections afforded by the
Wisconsin Constitution and not pleaded as a count in the federal forum, was grounded
specifically in Wisconsin case law holding that total exclusion from a local

jurisdiction ofa given mode of religious exercise violates the Wisconsin Constitution:

The ordinance adopted in July, 1954, appear to exclude churches from the cntire
village. We do not hesitate to say that the ordinance in that form was invalid.
(State ex vel. Lake Drive Baptist Church v. Bayside Bd. of Trustees, 12 Wis.2d 585
at 601 (1961)).

The federal District Court'"® and appeals court'!! ruled that such town-wide

exclusion imposed by the OCZSPO and its zoning map for Woodboro doesn’t violate

'%Relevant excerpt at SA14.
HOp, 14, 15, supra.
111734 F.3d 637 at 679-680.

-29.
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federal law. Thus, this ground of relief is clearly unique to Wisconsin law and the
District Court would, under its own clearly articulated standard, clearlyhave declined
to exercise supplemental jurisdiction had it been raised in a federal pleading.

Other counts added by the Amended Complaint but likewise stricken that are

unique to Wisconsin law and not presented in the federal forum include Counts 111,

IX, X, X1, XIII and XTV.

3) The Circuit Court Erred as a Matter of Law in Refusing to
Consider and/or Rule Upon Plaintiffs’ Argument under the
Restatement that the Defendants’ Zoning Scheme Constitutes an
Impermissible Continuing Restraint on the Plaintiffs’ Personal
Liberty Interest in the Exercise of their Religious Beliefs.

Restatement §26(1)(f) states “the general rule of §24 does not apply to

extinguish the claim” where:

(f) It is clearly and convincingly shown that the policies
favoring preclusion of a second action are overcome for an
extraordinary reason, such as the apparent invalidity of a
continuing restraint or condition have a vital relation to
personal liberty... .

Here, the policy reason for favoring preclusion of a second “action™-arguendo, the
proceeding in the Wisconsin courts—was entirely non-existent because the federal
District Court expressly permitted and contemplated that such a proceeding would be
filed and prosecuted in any event by the Plaintiffs as a continuation of federal Count

XI. On the other hand, it is likewise plain that the OCZSPO, on its face and as

-30-
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applied, continues to prohibit the Plaintiffs from constructing a new year round Bible
camp on cherished long-held family lands and anywhere else in Woodboro. Such
restraint is invalid under Wisconsin law. (p. 29. supra) Although acknowledging this

argument’s existence'’?, the Circuit Court failed to analyze or consider it.!"

24t pp. 12 and 15 of R.115.
13At p, 27 of R.33;R.45;R.46 and again at pp. 19-20 of R.50.

l
-31-
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Under Restatement §28(5), at p. 39 ,supra, the public interest in Wisconsin is

not served by permitting a grossly erroneousrinterpretation by a federal court of

-41-
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"strict scrutiny” under Wisconsin law to stand. State courts are the principal
expositors of state law. (Moore v. Sims, 442 U.8. 415 at 429 (1979)). When the issue
of state law decided incorrectly by a federal courtis a question of law rather than of
fact, the prior federal court determination is not conclusive on state courts either if
injustice would result or if the public interest requires that relitigation not be
foreclosed. (City of Sacramento v. State of California, 50 Cal. 3d 51 (1990); Scott v.

Bank One Trust Co., 62 Ohio St.3d 39 (1991)).

Pppoer o

A5
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HI) THE CIRCUIT COURT ERRED WHEN IT HELD THAT THE RLUIPA
“SUBSTANTIAL BURDEN” GROUND RAISED BY COUNT HI OF
PLAINTIFFS’ FEDERAL AMENDED COMPLAINT “WOULD NEVER
HAVE BEEN LITIGATED IN THIS STATE COURT ACTION®,

In its ruling of February 21, 2018 at R.116, pp. 8-9 the Circuit Court stated:

.. the specific claim that was affected by Schlemm versus Wall would never have
been litigated in this State court action, and the plaintiffs have acknowledged as
much in the final footnote in their amended and updated memorandur ... .

Here, the Court committed two additional errors.
First, the Circuit Court misread and/or misunderstood Plaintiffs’ “final
footnote” (R.#84 atp.12) as to what it “acknowledged.” That footnote merely stated

that Plaintiffs acknowledged they could not continue their effort to obtain reliefunder

RLUIPA byseeking “independent relief within their statutory certiorari review count”
but didn’t state that Plaintiffs could not seek to obtain RLUIPA relief in state court
by seeking “independent relief” within a non-certiorari count,

Second, the Court below erred in stating:

-45.
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the plaintiffs' federal RLUIPA claim, the specific claim that was affected by
Schiemm versus Wall, would never have been litigated in this State court action

If the proceeding below is determined to be the “same case” as that which
pended in the federal forum, then there is no such impediment.

However, if the proceeding below is a different “case,” then Claim Preclusion
is inapplicable per Argument I, supra. In such case, submitting what had been federal
Count 1L, “RLUIPA Substantial Burden” as an additional count in the Circuit Court
would be precluded only if Issue Preclusion applied. But, Issue Preclusion wouldn’t

apply because Restatement §28(2) provides that

Although an issue is actually litigated and determined by a valid and final judgment,
and the determination is essential to the judgment, relitigation of the issue in a
subsequent action between the parties is not precluded

where:

(2) The issue is one of law and ... (b) a new determination is warranted in order to take
account of an intervening change in the applicable legal context or otherwise to avoid
inequitable administration of the laws; '

Both elements of (b) are present.

Comment c to this section states that: “Refusal of preclusion is ordinarily
justified if the effect of applying preclusion is to give one person a favored position
in current administration of a law.” To wit, another, different applicant for a
religious camp to be situated in Woodboro with identical legally-relevant
characteristics to Plaintiffs’ proposed camp would receive RLUIPA substantial

burden protection (under Schlemm) greater than that now afforded to the Plaintiffs

-46-
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unless Plaintiffs are given relief from preclusive effect of summary judgment on

federal Count I11.

-47.
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STATEMENT OF ISSUES.

BACKGROUND
WHERE:

® Defendant Town’s Board voted to adopt Oneida County’s zoning

ordinance that creates use classifications based upon the Town’s own Land
Use Plan’s map;!

On advice of the County’s Staff that it was necessary, Petitioners submitted
a rezoning application for a year-round religious camp on long-owned and
undeveloped family ripatian property;?

® After public meetings, the County’s Planning & Zoning Committee and the
County Board in mid-2006 denied the rezoning application, informing
Petitioners it was not necessary and that they could instead proceed under
Conditional Use Permit procedure to accomplish “most or all of their stated
objectives” without “delay, uncertainty or added expense™;’

® Petitioners then spent over $200,000 and years of time pursuing a
Conditional Use Permit Application that was in compliance with all

technical requirements only to have the Application denied by the same
committee on the basis that rezoning was necesgary:*

®  Defendant Oneida County Board of Adjustment affirmed denial of the
CUPy®

® Petitioners brought a federal action alleging both federal law grounds
(including multiple RLUIPA, counts) and pendent state law counts

'pp. 5-8, infra.
“pp. 4.8, infra.
*pp. 8-9, infia.
“op. 912, infra.

*p. 12, infra,

-
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(including Wisconsin Constitution, Art, 1, §18 and certiorari review
counts);

® Federal courts dismissed, on summary judgment, all federal counts with
prejudice as well as the Wisconsin constitutional count based on a grossly
superficial analysis equating Wisconsin relj gion clause law with federal
protections, despite Wisconsin’s courts’ declining to follow the
Employment Division v, Smith regime on multiple occasions’ and plainly
declaring that Wisconsin constitutional protections of religious liberty are
more expansive than those afforded by federal law;®

® Federal courts dismissed the state certiorari count without prejudice because
it raised “factual and legal issues ... sufficiently unique to state law”;?

® Petitioners continued their cass by filing an action in Circuit Court that
included not only the dismissed-without-prejudice certiorari count but also
multiple Wisconsin constitutional counts that, in any event, are also integral
to the certiorari action under the “incorrect theory of law” criterion;1®

® The Circuit Court dismissed the multiple Wisconsin constitutional counts
on the basis of Claim Preclusion:!! and

® The Circuit Court denied the Town’s Motion for Sanctions for Petitioners’
pleading of those multiple Wisconsin constitutional counts™ but the Court
of Appeals reversed that denial on its own sug sponte grounds:®

*op. 12, infra.

Te.g., State v. Miller, 202 Wis. 2d 56 at 66-69 (1996).
8pp. 13 infra.

’fn. 106 at p.12,infra.

10pp. 16, infra.

Uop. 17, infra.

Yop. 17, infra.

pp. 21, infra.

i-
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ISSUES
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8) By Dispensing with Oral Argument contrary to STATS. §09.22(2), by an
Unreasoned Summary Denial of a Motion for Reconsideration, and by
Refusing to Address Issues and Arguments Raised on an Appeal as of
Right, Did the Court of Appeals Deny Petitioners their Liberty Interest
in and to Fair Adjudicative Process and/or in and to Free Exercise of

their Religion Without Affording them Procedural Due Process of
Law?

Method or Manner of Raising the Issue in the Court of Appeals:

By Points B, D, F and G of the §809.24 Motion for
Reconsideration of Appellants/Cross-Respondents. s

[
“Appendix 8; a/k/a SAS.

~viii-




App. 272

How the Court of Appeals Decided the Issue:

The Court denied the Motion for Reconsideration without
providing analysis or substantive reasoning.”’

4 Appendix 2, a/k/a SA2,

~1X-
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VII) By Dispensing with Oral Argument contrary to STATS. 809.22(2), by an
Unreasoned Summary Denial of a Motion for Reconsideration, and by
Refusing to Address Issues and Arguments Raised on an Appeal as of
Right, the Court of Appeals Denied Petitioners their Liberty Interest in -
and to Fair Adjudicative Process and/or in and to Free Exercise of
their Religion Without Affording them Procedural Due Process of Law.
Although state governments aren’t constitutionally required to provide for

appellate review,' when a choice to provide it is made, then adjudicative state

action of the reviewing courts is subject to constitutional protections of due

process and equal protection. (M.L.B. v. S.L.J, 519 U.S. 102@110 (1996)).
Petitioners appealed to the WCA “as of right” per STATS. 808.03(1); it

brought before that court all judgments, orders and ruling “adverse to the

appellant.” STATS. §09.10(4).

If the WCA had issued a four word “Decision” reading: “Plaintiffs-

Appellants’ appeal is denied,” could there be any doubt Plaintiffs would’ve been

denied meaningful appellate review and that such conduct would constitute both

" Contrariwise, “availability of judicial review” is one of eleven essential due process elements.
(Friendly, Some Kind of Hearing, 123 U.PA. I.. REV. 1267@1279-1295 (1975)).

-40-
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an abdication of appellate adjudicative responsibilities'” and arbitrary state action?
Wis. Const. Art. I, §1 affords protection against arbitrary exercise of government
power. State v. Brown, 85 Wis.2d 341 (Ct.App. 1978), aff’d 96 Wis.2d 238
(1980).

The WCA’s Decision failed and that court, in inexplicably denying the
M-~Reconsider, refused to even mention and therefore address the following issues
and arguments raised by the Petitioners’ Appeal as of Right:

1) Their argument from Parks and Restatement §25 at Argument I1,

Supra.

2)  Their argument' that, even if Claim Preclusion had prima facie
applicability, an additional exception prohibits its imposition to the
extent imposition constitutes a “Continning Restraint” on Plaintiffy’
religious liberties exercise.

3)  Their argument™ that the Circuit Court made an erroneous finding

regarding what Plaintiffs would never litigate,

"SCR 60.04(1)(2), (b) and (hm).
" Argument I(B)(3) @ AOB, pp.30-31; ACB, p. 9; M~Reconsider, Point F.

" Argument TIT @ AOB, pp. 45-47; M~Reconsider, Point G.

41~
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4)  Their argument'” that the District Court outcome didn’t yield a
coherent disposition such that Claim Preclusion shouldn’t be
imposed per Restatement §26(1)(f).1

Moreover, notice and hearing are basic eiements of the constitutional

requirement of due process of law. Powell v, Alabama, 287 U.S. 45 (1932).
Imposition of sanctions (Argument I, supra) on grounds raised sua sponte without
benefit of oral argument and/or compliance with STATS. 802.05(3)(a)(2)~ either of
which procedures could’ve afforded Cross-Respondents due process— coupled
with an unreasoned, arbitrary denial of Reconsideration Point H-denied the

Petitioners procedural due process.

"> Argument I(B)(4) @ AOB, pp. 31-32; ACB, pp. 9-10.

76 Decision, 60, p. 31 incorrectly posits without reasons the §26(1)(f) argument is “merely
duplicative.”

-4)-
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Case: 3:10-cv-00118-wme  Document #: 16

Filed; 04/27/2010 Page 1 of 54

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

EAGLE COVE CAMP & CONFERENCE CENTER, INC.,

a Wisconsin noo~stock corporation,

ARTHUR G. JARCS, JR., individually, and as Co-trustee

of the Arthur G, Taros, Sr. and Dawn L. Jaros
Charitable Trust, and as Trustee of the Arthur G,
Jaros, 8r, Declaration of Trust, and as Trustes of
the Dawn L. Jaros Declatation of Trust,

WESLEY A. JAROS, as Co-trustes of the Arthur G. Jaros,

St, and Dawn L. Jaros Charitable Trust,

RANDALL 8, JAROS, individually, and ag Co-trustee
of the Arthur G. Jaros, Sr, and Dawn L. Jaros
Charitable Trust,

CRESCENT LAKE BIBLE FELLOWSHI?,
a Wisconsin non-stock corporation,

and
KiM WILLIAMSON,
Plaintiffs
Vs, |

TOWN OF WOODBORO, Wisconsin, a body corporate
and politic,

and
COUNTY OF ONEIDA, Wisconsin, a bedy cotporate
and
ONEIDA COUNTY BOARD OF ADJUSTMENT,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AMENDED COMPLAINT

No. 10-CV-118

JURY TRIAL DEMANDED
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AlMENDED COMPLAINT
Plaintiffs EAGLE COVE CAMP & CONFERENCE CENTER, INC. (“ECCCC"),
ARTHUR G. JAROS, JR., WESLEY A. JAROS, RANDALL S. JAROS, CRESCENT LAKE
BIBLE FELLOWSHIP (“CLBE"), and KIM WILLIAMSON, by their undersigoed attorneys and
amending their Complaint a3 of right pursuant to Federal Rule of Civil Procedure 15(2)(1)(B),
complain of Defendants TOWN OF WOODBORO (“TOWN”), COUNTY OF ONEIDA
(“COUNTY") and ONEIDA COUNTY BOARD OF ADJUSTMENT (“BOA™) as follows:

INTRODUCTION

1. Plzintiffs intend to use certain land- owned by the Jaros family for ovet sixty years
and located in the “Northwoods™ lakes region of north-central Wisconsin, specifically within the
jurisdictions of Defendants TOWN OF WOODBORO and COUNTY OF ONEIDA, as a year-
round Bible Camp, which will serve, among others, youth with medical disabilities. The
Defendants have unlawfully and unconstitutionally prevented the use and operation of the Bible
Camp through their discriminatory laws and a four-year pattern of hostile, capricious and
irrational actions, Prohibiting the Bible Camp use outright on the Jaros property and completely
from the TOWN OF WOODBORO, while permitting similarly situated uses such as churches,
schools, libraries, community buildings, museutns and commmunity living arrangements, violates
federal and state constitutional protections of religious freedom, and of equal protection of the law,
the Religious Land Use and Institutionalized Persons Act of 2000, 42 U.8.C. §§'2000cc, et seq.,
the Rehabilitation Act of 1973, 29 U.8.C. § 794, and the Americans with Disabilities Act of 1990,

42 U.B,C. §§ 12131, et seq., both on the face of the land use regulations themselves and as
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applied by the Defendants. Defendants have farther acted in bad faith toward the Plaintiffs by
falsely declaring and informing Plaintiffs that their use was permitted on the property as cutrently
woned as a conditional use (which was the basis for rejecting a rezoning application), thereby
inducing them to comply with time-consuming and costly procurement of site~-specific permits
from the State of Wisconsin (requited by the COUNTY OF ONEIDA as a condition of processing
the conditional use pemit application), only to later inform Plaintiffs that such use was in fact not
eligible under the applicable zoning ordinance as a conditional use and rejecting the conditional
use permit application on that basis. Finally, Defendants have explicitly taken the position that
Bible Camps used as a modality to evangelize is tiot entitled to the same protection as “churches™
and -“religious sohoals,” contraty to the Wisconsin Constitution’s protection of freedom of

worship.

PARTIES

2. Plaintiff EAGLE COVE CAMP & CONFERENCE CENTER, INC. is a non-stock
cotporation formed under the Laws of the State of Wisconsin on Deceiber 27, 2004 under the
original name of Squash Lake Christian Camyp, Inc.

3. Pleintiff ARTHUR G. JAROS, JR. is a co-ttustes of the ARTHUR G. JAROS, SR.
AND DAWN L. JAROS CHARITABLE TRUST (“CBARITABLE. TRUST"}, and suoccessor
trustes under the ARTHUR G, JAROS, SR, DECLARATION OF TRUST, and successor frusteo
under the DAWN L, JAROS DECLARATION OF TRUST.

4, Plaintiff WESLEY A. JAROS is & co-trustes of the CHARITABLE TRUST.

3. Plaintiff RANDALL S. JAROS is a co-trustee of the CHARITABLE TRUST.
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6. Pleintiff CRESCENT LAKE BIBLE FELLOWSHIP is a non-stock corporation
formed under the laws of the State of Wisconsin.

7. Plaintiff KIM WILLIAMSON is a resident of the Defendant TOWN OF
WOODBORO,

8. Dsfendant TOWN OF WOODBORO is a civil fown, possessing its own elected
town board and taxing and other powers, and a body corporate and politic under Wisconsin
Statutes § 60,01, whose territory is almost but not quite contiguous with that cerfain regular,
geographic township surveyed ﬁursuant to, or it accordance with, the Land Ordinance of 1785
and known as Township 36 North, Range 7 East of the Fourth Principal Meridian of
approximately 6 miles square, all Iylng within the Defendant COUNTY CF ONEIDA.

9. Defendant COUNTY OF ONEIDA is a body corporate under Wisconsin Statutes
§ 59.01, sitnated entirely within the State of Wisconsin and within a geographic region densely
populated with lakes and forest known as “The Northwoods.”

10,  Defendant ONEIDA COUNTY BOARD OF ADJUSTMENT is a board authorized

by Wisconsin Statutes § 59,694, created by action of the Defendant COUNTY OF ONEIDA.

JURISDICTION AND VENUE
11,  The subject matter of this Coutt is founded upon 28 U.S.C. § 1331 (federal
question jurisdiction) in that this action is brought under 42 U.8.C. § 2000cc ef seq., 29 U.S.C.
§§ 794 & 7944, 42 U.S.C. § 12131, et seq., and 42 U.8,C. § 1983, This Court also has pendent
jurisdiction of Counts VIIL and XI under 28 U.8,C, § 1367(a) for claims brought, respectively,

under the Constitution of the State of Wisconsin and Wisconsin statutes,
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12, Venue is proper in this Court pursvant to 28 U.S,C. § 1391(b) in that all of the
events glving tise to the claims hetein occurred in this Distrlot and Defendants are subject to

personal jurlsdiction in this District a3 of the commencement of this action.

FACTUAL ALLEGATIONS
The Bible Camp
13, Since 2004, various of the Plaintiffs have been attempting to develop and wse
certain propetty described infre as a religious Bible Camp, This use constitutes religious
exercise, and is motivated by the Plaintiffs’ Protestant evangelical Christian religious faith.
14,  Christian Bible camp ministries are a vital form of religions exercise, separate and

distinet from organized churches and play key roles in bringing persons to Christian faith and in

-strengthening and maturing the Christian faith of persons who have already professed

Christianity, As described in detail ‘below, an important aspect of the Bible Camp will be to
specifically minister to youth suffering from serlous disabling medical conditions that preclude
them from attending many other established Bible camps.

15.  The chjectives of the Bible Cemp are to provide a year-round Bible camp facility
with one principal structure, & multi-function lodge building, that will contain (1) a chapel for
worship of the triune God, as understood by the orthodox creeds of the Chrlstian church; (2)
classrooms for religions instruction, including topics related to events or occurrences recorded
and/or depicted in the Holy Bible; (3) boarding accommodations, primarily in the form of
bunkrooms; (4) food service facilities including dining hall an;l commercial kitchen; and (5)
recroational amenities including soccer field(s), softball field, swimming beach, and cross-countiry

ski and walking nature trails. The majority of the Bible Camp’s activity will involve evangelism,
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worship, prayer, meditation, devotional Sctipture reading, discipleship and trole-modeling and
Christian educational instruction,

16, The Bible Camp’s summer season ministry for school age youth will involve their
attending on & weekly basis, segregated by gender and age, what ate known as Youth Camps,

17, During the non-summer seasons of the year, the Bible Camp will minister mainly
to adults and will include the same ministries of wotship in the beauty of God’s creation,
evangelism, discipleship and role-modeling, and education including Chdstlan theology,
Christian apologetics and the relation of science to Christian belief,

18, Plaintiffs ARTHUR G. JAROS, JR., WESLEY A. JAROS and RANDALL 8.
TAROS, ages 59, 56 and 51, respectively, sach a resident of the St.ate of Illinois, have their life-
long secondary residences at Squash Lake tn the TOWN OF WOODBORO, almost immediataly
adjacent to the SUBJECT PARCEL.

19, Plaintiffs ARTHUR @. JAROS, JR. and RANDALL 8. JAROS desite and intend
to parsonally teach Christizn education courses at the Bibls Camp, both to youth and to adulis, in
order to exercise their sincere and long-held fsligidus beliefs. The topics of such courses will
include: “Bible Survey (Cid Testament andfor New Testamentj,” “The Bible and Law-the
Interaction of God’s Law and American Civﬂ Law,” “Law and Grace-Analyzing the Antinomian
Tendencies of Contemporary Protestent Christianity,” “The Palestinian-Isréeli Conflict-Causes &
Solutions from a Multi-faceted Biblical Pefsi:ective: Theology, Morality & Law,” “Christian
Apologetics, Epistemology and Metaphysics (honors high school and older only),” “The Basics of
Christianity for Young Children: Using the Holidays as Tools for Understanding the Christian

Faith,” and “Jesus’ Teaching on Divoree and Remattiage-~Tough and Ovetlooked Teachings of
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the Lord Jesus Christ and How Couples Bngaged to be Married May Implement Them with Force
and Conviction,” The Bible Camp will provide the Jaros Brothers with a forum of exptession in
which. these Christian theological bellefs will be able to be freely communicated,

20.  Plaintiffs ARTHUR G, JAROS, JR., WESLEY A. JAROS, and RANDALL S,
JAROS are Trustees of the Arthur G, Jaros, 8r. and Dawn L. Jaros Charitable Trust (the
“Chatiteble Trust”). The Declaration of Faith that forms fhe basis of the Charitable Trusi’s
policies and is set forth in the charitable trust agreement dated May 15, 2002, states:

DECLARATION OF FAITH

1)  We believe in the Sectiptures of the Old and the New
Testaments as verbally inspired by God and inetant in the
origihal writing, and that they are of supteme and final
authority in faith and life.

2} We believe in one (od, etemnally existing in three Persons: Father,
Son and Holy Spirit.

3) We believe that Jesus Christ was begotten by the Holy Spirit, born
of the Virgin Mary, and is true God and true man.

4) We believe that man was created in the image of God; that he
sinned, and thereby incutred not only physical death, buf also that
spiritual death which is separation from God; and that all human
beings are bormn with a ginful nature, and, in the case of those who
teach moral tesponsibility, become sinners in thought, word and
deed, :

5) - We believe that the Lord Jesus Christ died for our sins, according
to the Soriptures, as a representative and substifutionary
sactifice; and that all who believe in Him are justified on the
ground of His shed blood.

6) We believe in the physical resnrrection of the crucified body of our
Lotd, in His ascension lnto Heaven, and in His present life there
for us, as High Priest and Advocate,

7}  We believe in "that blessed hope,” the personal return of our Lord
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and Savior Jesus Cheist,

8) We believe that all who receive by faith the Lord Jesus Christ are
born again of the Holy Spirit, and thereby become children of
God, having their status before God chaoge from unjust and lost to
justified by the gracious imputation of Christ’s righteousness,

9N We believe that a child of God, to retain Jjustified status, must
diligently endeavor to obey the Commandments of the Lord, must
persevere in the profession of Faith and process of sanctification,
and must overcome the temptation to be given over to a lifestyle
disgraceful to the Lord,

10)  We believe in the bodily resurrection of the just and the unjust,
the everlasting blessedness of the saved and the everlasting
punislunent of the lost,

21, Plaintiffs ARTHUR G, JAROS, JR,, WESLEY A. JAROS, and RANDALL 8.
TAROS are the sole directors of the Plaintiff EAGLE COVE CAMP & CONFERENCE
CENTER, INC. The Statement of Faith of Plaintiff EAGLE COVE CAMP & CONFERENCE
CENTER, INC., adopted during 2006, provides as‘f'oliows:

1) We believe in the Scriptures of the Old and New Testaments as
vetbally inspired by God, and inerrant in the original writings, and
that they are of supreme and final guthority in faith and life. (2
Timothy 3:16, 17; 2 Pater {:21)

2) We believe in one God etemally existing in three persons: Father,
Son and Holy Spirit, (Mark 12:29; 2 Corinthians 13;14; Matthew
28:19, 20, 1 John 5:7)

3) We believe that Jesus Christ was begotten by the Holy Spirit and
born of the Virgin Mary and is true God and true man, (Matthew
1:18-20; Tsaiah 7:14)

4) We believe that man was created in the image of God, that he
sinned and thereby incurmred not only physical death, but also
spiritual death which is separation frotn God; and that all human
beings are born with a sinful nature, and in case of those who reach
moral responsibility, become sinners in thought, word and deed.
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(Genesis 1:26; John 5:40, 6:33; Ephesians 2:1-3)

5) We believe that Jesus Christ died for our sins according to the
scriptures as a representative, and substitutionary sacrifice, and
washed us from our sins in His own blood. All who by faith
receive Him as their personal Savior are justified on the ground of
His death, bural and resurrection, They are born of the Holy Spitit,
and thereby become the children of God, (John 1:12, 3:3-5, 16; 1
Corinthians 15:3-5 Ravelation 1:5)

6) We believe in the resurrection of the crucified body of our Lord
Jesus Christ, in His ascension into heaven, and His present life
there for us as High Priest and Advocate, (Luke 24:36-46; Acts
'2:22, 24; 1 Corinthians 15:3-5)

7 We believe in that "Blessed Hope," the personal, pre-millennial
and imminent return of our Lord and Savior Jesus Christ for His
redeeimned ones; and in His subsequent pre-millennial return to
earth with His saints, to establish His millennial kingdom, (John
14:1-3;  Acts 1:11; Luke 12:40; 1 Thessalonians 4:13-18;
Ravelztion 19:11-16, 20:1-6)

8) We belleve in the bodily resutrection of the dead; the saved to
eternal life and blessedness, the unsaved to etethal conseious
suffering and woe. (John 5:28-29; Revelation 20:4-5, 12-13; 1
Corinthians 15:51-53)
9 We believs in the preaching of the gospel to every person, and the
edification of the individual members of the body of Christ.
(Matthew 28:18-20; Acts 1:8)
22, 'The Bible Camp would be operated in accordance with the Statement of Faith
described above,
23,  BAGLE COVE CAMP & CONFERENCE CENTER, INC, and the JAROS
CHARITABLE TRUST are both charltable organizations approved by the United States of
America, Department of the Treasury, Internal Revenue Sexvice, as private foundations, with the

former being additionally designated as a private operating foundation.

24,  Plaintiff CRESCENT LAKE BIBLE FELLOWSHIP has directly or indirectly
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operated its own Bible camp undet the name Crescent Lake Bible Camp ("CLBC”) situated in the
Town of Crescent, County of Oneida, Wisconsin since the 1930%s, The Town of Crescent is
adjacent fo the TOWN OF WOODBORO.,

25, CRESCENT LAXE BIBLE FELLOWSHIP has for many years devoted most of
the summer season to what are known ag Family Camps, where entire families come to be
nurtured, as families, in Christian growth and discipleship.

26, In recent yoars, Plaintiff CRESCENT LAKE BIBLE FELLOWSEHIP desired to
expand its ministry to provide for Youth Camp ministries during the entire summer season.

27.  CRESCENT LAKE BIBLE FELLOWSHIP lacks the physical capacity at its own
facility in the Town of Crescent in tile COUNTY OF ONEIDA to accommodate and serve those
interested in Christlan camping and in particular to meet the needs of youth campers.

28,  CRESCENT LAKE BIBLE FELLOWSHIP intends to serve youth with medical
disabilities and their families, and intends to devote sevetal weeks over the summer for such
camps,

23, In ordet to accomplish its own Youth Camp ministry objective, Plaintiff
CRESCENT LAKE BIBLE FELLOWSHIP eptered into an Operating Agreement with the
CHARITABLE TRUST and BAGLE COVE CAMP & CONFER.ENCE CENTER, INC, in
August, 2006, In accordance with the agreement, CRESCHNT LAKE BIBLE FELLOWSHIP
will provide staff and programming services for the proposed Bible Camp,

30, CRESCENT LAKE BIBLE FELLOWSHIP infends fo sorve youth with medical
disabilities at the Bible Camp because the type of construction planned for the Bible Camp

petmits the accommodation of such youth with special needs, CRESCENT LAKE BIRLE

10
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FELLOWSHIP’s current facilities at Crescent Lake cannot accommodate such youfh because of
its age and the construction types of the catnp buildings.

31.  The operation of the Bible Camp will be pure teligious exercise including
evangelism, worship, devotional reading of the Holy Seriptures, prayer and meditation,
discipleship and role-modeling and wholesome recreation in the beauty of, and therefore
permitting reflection on and thanldfulness for, God’s Northwoods creation. |

32, The Opetating Agreement, which references Bagle Cove Camp & Conference
Center, Inc. by its original name, namely, Squash Lake Christian Camp, Ine, (“SLCC”), contains

a doctrinal statement of fuith and further states, infer alia:

. “All programming by CLBC will be in accordance with the Camp’s
doctrinal statement.”

* “Tt will be the intention of CLBC and SLCC to attract unbelioving campers
to the camp and communicate the Gospel of Jesus Christ to them in hope
that they will accept Him as their personal Savior and make Him the Tord
of their lives,”

. “Tt will be the intention of CLBC and SLCC to sitract campers from all
denominations and faiths for the putpose of instructing them in actual
righteoustess (i.¢., holy living) and faith according to God’s Word.”

. “All instructors including counselors and any camp chaplain shall profess
this Statement of Faith,”

33.  The Operating Agreement states that the purpose of the Bible Camy is to “carry]]
on, thereon, based on the teachings of God’s Word, a Christian Bible Camp wiﬂﬁn that certain
Protestant tradition within the Christian religion broadly described and known as ‘evangelical® for
the purposes of evangelizing non-Christians, providing opportunities to worship the triune God in
the special setting of the beauty of His Northwoods creation and with due consideration and

respect for the residents of Squash Lake, fosteting discipleship and sanctification and equipping

11
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Chrigttans for the wotk of ministry and for the apologetics task . ., .”

34, KIM WILLIAMSON has been and is presently employed at the CRESCENT
LAKE BIBLE CAMP but desires to be employed at the proposed Bible'Ca.mp. Her principal
motivation to do so is her personsl desire, as an evangelical Christian, to minister to youth who
have special needs,

35, The Bible camp will attract and serve youth and adults from throughout the State
of Wisconsin as well as the Twin Cities area of the State of Minnesota and the metropolitan areas
of northern Illinols including greater Chicago and Rockford,

36, In furtherance of Plaintiffs’ mission to serve campers with. serious disabling
medical conditions, the Bible Camp would have a climate-controlled environmené that would be
of particular importance to campers whose conditions cteate respiratoty, cardiac or other
problems when exposed to uncontrolled outdoor environments, Heat, cold or humidity would not
affect a campet’s experience when they have an environmentally protected space if weather
conditions would affect their health, Dust, mold or other outdoor irritants can be controlled,
offeting relief to the t'zampers.

37 The Bible Camp would include an indoor recreation area that would allow
recreation and learning when outdoor conditions are not healthy or safe for campers with serious
disabling medical conditions, A planned greenhouse will allow the Bible Camp to bring the
outdoors inside to teach outdoor' education programs to children who cannot go outside because
of their disabilities. A library and classrooms enable teaching biblical principles to those whose
handicaps prevent them from receiving such instraction outside,

38.  The Bible Camp would have paved pathways. Mobility is frequently a problem for

12
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a medically challenged camper, and the pathways to the lake and recreation areas will be safe for

‘ the unstable camper to walk on and would allow whes!chair a.ccess that dirt paths would not. It
also will provide a transportation system featuring a self-propelled rail car providing ADA-
acceptable mobility to and from the parking lot and recreation areas. Golf carts will be available
to serve the campers on the paved pathways, ADA-compatible elevators will be available to
transport children who are unable to use stairs. Restrooms will be ADA-certified providing all the
room and handles that a disabled child would need to negotiate effectively.

39.  The Bible Camp would alsc provide a Medical Facility/Nurses Station that can be
desipned to provide the ne;ads of a first responder, if & camper required medical emergency
treatment, It would also have a security systsm controlling corridors and rooms, allowing
notification in case of a medical emergency. Access is controlled by security codes and alarms,
furf;her protecting the camper from unwanted guests, a concetn for children who cantiot physically
protect themselves,

40.  The Bible Carnp’s food service area will store und prepare special dietary products
required by the campets.

41, The aforementioned desiga featutes will allow the Bible Camp to serve youth who
suffer from medical disabilities that limit their mobility and/or prevent them from safely engaging
in & wide variety of activities in the outdoors. These individuals are unable to attend most other
Biblé camps. Upon information and belief, after investigation, the Plaintiffs believe that there are
no Bible catps in the upper Midwest that have the facilities for Christian programming, where
the Gospel is presented and hope can be imparted to youth and their families who are strupgling

with questions about life and their medical conditions, and meet the needs of children with

13
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inedical disabilities that Ragle Cove Camp would provide, There are very fow camps of any kind
that deal with children who have serious medical problems, such as cancer, heart and fung
problems,

42, Based on the foregoing, the Plaintiffs believe that many disabled children are
unable, because of their disabi]ities, to find access to Bible camp services in other locations.
Under those circumstances, the Defendants’ actions in refusing to make a reasonsble
accommodation to their zoning scheme to permit the Plaintiffs to operate the Bible Camp
prevents seriously medically disabled children from éecessing Bible camp services by reason of

their disabilities, in violation of the Americans with Disabilities Act and the Rehabilitation Act.

The Subject Property

43, Plaintiff EAGLE COVE CAMP & CONFERENCE CENTER, INC. presently
- owns and at all relevant timeé has owned approximately 29 acres lying entirely within the Town
of Woodboro, having between 550 and 600 feet of lake frontage on Squash Lake, an
approximately 400-acre clear water publicly owned intand lake, and is directly served by United
States Highway Route 8, a main eﬁst-west artery a.cross northern Wisconsin. The western portion
of Squash Lake Hes in the Defendant Town of Woodbora and the eastern portion lies in the Town
of Crescent, both towns lying within the Defendant County of Oneida,

44, There is held in the CHARITABLE TRUST approximately 5 acres, consisting
principally of & large natural ravine (the “Amphitheater”) contiguous to the aforesaid 29 acres.

45, The 29 acre parcel and the 5 acre parcel aré devoted to the exclusive use of the

Bible Camp and are hereinafter reforrsd to as “Exclusively Charitable Acres.,” A substantial

14
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portioh of the Exclusively Chariteble Acres lies greater than 1000' from the ordinary high water
mark of Squash Lake,

46, ﬁaintiff Arflor G, Jaros, 1., as trustee of the Jarog Fatuily Trusts, also owns
api:roxhnately 25 acres, adjacent and immediately to the north of the Exclusively Charitable
Acres, which 25 acres have in excess of 1800 feet of additional lake frontage on Squash Lake and
arg intended to be made available on a non-exclusive bagis to EAGLE COVE CAMP &
CONFERENCE CENTER, INC, 1o provide additional open space for various of the Bible Camp’s
putposes set forth above.

47,  Together, the approximately 34 Exclusively Charitable Acres and the 25 acres
owted by the Jaros Family Trusts are referred to as the “Subject Property” or “Subject Parcel.”

48.  The eastern portion of the Exclﬁsively Charitable Acres is rugged and heavily
wooded with two ridges running approximately parellel to the shore of Squash Lake. The wéstern
portion of the Exclusively Charitable Acres consists of flat field along with “the Amphitheater,”
the bottom of which is dry even though below the surface of Squﬁsh Lake.

49.  The Subject Property is particularly well-suited for a Bible carap land use.

50.  Plaintiff Arthur G, Jaros, Jr., as trusies of the Jaros Family Trusts, has agreed to
add approximately one {1) acre to the Exclﬁsively Chatitable Acres in order to accommodate the
placement of the multi-fonction lodge and an ancillary structure away from the nearest residential
neighbors o the south by being detached via conveyance from the adjacent property held in the
Jaros 'Famﬂy Trusts, upon the securing of the requisite land uvse approvals.

51.  In order to minimize impact to the environment, the parking lot for the Bible camp,

instead of being located on rugged, heavily wooded acres near the multi-function lodge, has been

15
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located adjacent to U.8, Highway 8, which will provide direct ingress and egress for the Camp;
ordinary access to the multi-function lodge from the parking lot will be on foot or by an

accessible, standard gauge self-propelled railcar operating on an insular short-line railroad to be

constructed on the Exclusively Charitable Acres. -

The Applicable Land Use Regulations and Existing Land Uses

52, Plaintiffs are subject to the laws and regulations of the Defendants COUNTY OF
ONEIDA and TOWN OF WOODBORO in the use of the Subject Property.

53, The Defendant TOWN OF WOODBORO, by: its electorate, has chosen to possess
“Village Powers,” pursuant to Wisconsin Statutes §§ 60.10(2){c) and 60.22(3).

54, As a result, the TOWN OF WOQODBORDO is empowered to engage in land use
planning pursuant to Wisconsin Statutes §§ 60.22(3), 61.35, and 62.23.

55, On November 11, 1997, the TOWN OF WOODBORO adopted (and subsequently
revised on January 13, 1998 and February 4, 1998) its own Land Use Plan (1997 WB~LUP™)
containing “Goals and Policies” and a Jand use map with respect to land use within its jurisdiction
and which setves as a guide for local offioials to coordinate future development of the TOWN,
pursuant to Wisconsin Statutes §§ 60.62(4) and 62.23(2).

56.  The 1997 WB~LUP provided that “The Zoning Map under Oneida County Zoning
for the Town of Woodboro should be amended to reflect the land use plan map,”

57. Pumsuant to Wisconsin Statutes § 59.69(1), the Defendant COUNTY OF
ONEIDA’s zoning scheme for propetty lying within the TOWN OF WOODBORO was required

to “incorporate” the TOWN"s 1997 WB~LUP.
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58,  The 1997 WB~LUP made no reference to religlous use anywhere within the
TOWN OF WOODBORO, The 1997 WB~LUP was never amended to reflect any requirements
of the Religious Land Use and Institutionalized Petsons Act of 2000, 42 U.8.C. § 2000cc et segq.

59, buring the first half of 2000, the Defendant COUNTY OF ONEIDA. adopted,
pursuant to Wisconsin Statutes § 59.69(5)(d), a comprehensive revision fo its existing zoning
ordinance, such tevision being titled the “Oneida County Zoning and Shoreland Protection
Ordinance” (“OCZSPO") effective no earlier than May 15, 2000, and containing the pet_:t:rﬁtted—as—
of-tight uses by district, discretionaty (i.e., adtinistrative review and oontiitional) nses by district,
and zoning map applicable to the dispute which is the subject of this civil action.

60, Under Wisconsin law, Wisconsin Statutes § 59.69(5)(c)-(d}, nefther a county’s
initial zoning ordinance nor any comprehensive revision thersto (e.g., the OCZSPO) is allowed to
take effect in any Town, including the Defendant TOWN OF WOODBORO, in existence
pursuant to Article IV, Section 23 of the Wisconsin Constitution and subject to Chapter 60 of the
Wisconsin Statutes until and unless the Town agrees to adopt, and be bound by, same.

61. By its Resolution dated May 8, 2001, the TOWN OF WOODBORO approved and
agreed to be bound by the COUNTY OF ONEIDA’s OCZSPO includix_lg the zoning districts and
zoning map provided for thereby. The Resolution states in part:

WHEREAS, the Onpeida County Planning and Zoning Committee
proposed a comnprehensive revision to the Oneida County Zoning and

Shoreland Protection Ordinance as Resolution #35-2000/Crdinance
Amendment #597; and

WHEREAS, the Oneida County Board of Supervisors did enact Ordinance
Amendment #3597, Resolution #35-2000 on April 3, 2000; and

WHEREAS, Section 4 of Ordinance Amendment #597 states, in. part “For
all towns in Oneida County, approval of the comprehensive revision shafl

17
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be accomplished by the passage of a resolution and the filing of a certified
copy of the resolution approving the comprehensive revision with the
County Clerk,”

NOW, TﬁEREFORE, BE IT RESOLVED THAT the Town Board of
the Town of Woodboro does hereby acoept and approve Oneida County
Ordinance Amendment #597 end will uphold all provisions of said
ordinance therein.

The TOWN OF WOODBORO therefore has approved: (i) the zoning districts and zoning map
for the TOWN contained in the OCZSPO at the time of the TOWN's aforesaid May 8, 2001
resolution; and (ify COUNTY OF ONEIDA’s enforcement of land use regulations within the
TOWN OF WOODBORO's jurisdiction,

62.  Under Wisconsin law, the Defendant TOWN OF WOODBORO possesses veto
power over any rezohing of property, other than shoreland areas (which shoreland areas include
land within 1000' of the ordinary high water matk of Squash Lake), within its jurisdiction
otherwise epproved by the Board of Supervisors of the Defendant COUNTY OF ONEIDA,
pursuant to Wisconsin Statutes §§ 59.69(5)(e)3) and (e)(6), by taking preliminary disapproval
action and by talding final disapproval action within 40 days of County Board approval.

63, | Duting eatly 2009, the TOWN OF WOODBORO was engaged in adoption of a
Comprehensive Plan pursuant to Wisconsin Statutes § 66.1001(a}2),

G4, That TOWN OF WOODBORO’s Comprehensive Plin ‘was required by
§ 66.1001(2)(h) to have a “land-uss element,”

65.  That Comprehensive Plan, ag proposed and submitted to the public for comment,

stated:

The Town will maintain the existing Land Use Plan {adopted November
11, 1997), which will serve as a guide for future land use and zoning

18
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deoisions
ard ,

[t]he Town will actively participate in zoning and subdivision review
decisions at the County level, which affect the Town, This includes
zoring amendment and subdivision requests acted on by the County
Platining and Zoning Commiitee, as well as varlance and conditional use
requests acted on by the County Zoning Board of Adjustment, ‘This plan
will be cited ag the basis for all such actions including 'disapproval' of
proposed zoning amendments undet § 59.69 Wisconsin Statutes.

66,  Plaintiff EAGLE COVE CAMP & CONFERENCE CENTER made written
objection it early 2009 to the continving omission from the TOWN OF WOODBORO’s land use
plan of any religious uses.

67.  Such objection was ignored or rejected dnd the TOWN OF WOODBORQ’s
Comprehensive Plan, including its Incorporation by reference of the 1997 WB~LUP, was adopted
by the TOWN OF WOODBORO's governing board on April 14, 2009,

68, In the context of one of Plaintiffs’ land use applications, the Planning & Zoning
Committes of the Defandant COUNTY OF ONEIDA on June 14, 2006 stated in the Committec’s

making of “Findings, which is basically a checklist of questions™

Has the Town of Woodboro adopted a land use plan?

Comments :

Committee unanimously agrees that the Town of Woodboro has adopted a
land use plan,

“YES?!

In what manner is the requested rezone consistent and/or inconsistent with
the Land Use Plan of the Town of Woodboro?

Comments
Mr, Scott Holewinski, “I would feel that the requested rezome is
inconsistent with the Land Use Plan of the Town. of Wooboro [sic].”

Full consensus by the committes.

19
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69,  The TOWN OF WOODBORO has appointed a Town Plan Cominission, pursuant
to Wisconsin statutes. The Defendant TOWN OF WOODBORG’s Plan Commission (sometimes
referred to by one or more of the Plaintiffs as the TOWN OF WOODBORO'’s “Land Use
Committee”) holds public proceedings on Petitions for Rezoning, and issued recommendations to
the TOWN’s Board on the same,

70, The Defendant TOWN OF WOODBORO'’s Tows Board holds public proceedings
on Petitions for Rezoning, |

71, Defendant ONEIDA COUNTY BOARD OF ADJUSTMENT is a board authorized
by Wisconsin Statutes § 59.694, It was created bj/ action of the Defendant COUNTY OF
ONEIDA to, among other things, hear appeals from denials of applications for conditional use
permits from the Defendant COUNTY"s Planning & Zoning Committee, and is suable and lisble
in civil litigation for a judicial award of costs pursuant to Wisconsin Statutes § 59.694(10) and
(14), respectively.

72, The southwest portion of the Subject Property is designated “Residential and
Farming” (District 4) under the OCZSPO. The remalnder of the Subject Property is designated
“Single Family Residential” (District 2) under the OCZSPO.

73, The District 2 “Single Family Residential” zoning district under the OCZSPC

allows the following uses, among others, as of right:

. Single family dwellings including long-term single-family rental
and leage arrangemests requiring a 30 consecutive day minimum
length of stay, ’

. Communify and other living arrangements as allowed by sec.
39.69, Wis. Stats., that are properly licensed by the appropriate
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state agency and that have the capacity for elght or fewer persons,

74, Uses permitted as of right in District 4 “Residential and Fatming” include all of the

uses permitied as of right in District 2,

75, The District 2 Single Family Residential zoning disttict permits the following uses

by administrative review or conditional use permit:

Cemeteries

Day care centets if a home occupancy, and only in accordance with
provision of the ardinznce pertaining to home occupations

Telephone and public utility lines and transmission facilities and
governmentally-owned or governmentally-contracted
communication struciures

Bed and breakfast sstablishments with no limit on the tmmber of
guest rooms

Churches

Schools

Libraties
Community buildings
Museums

Community living arrangements with no limit on the number of
residents

Governmental uses without limitation

Public parks and playgtounds of unlimited size

76, Uses authorized by administrative review or conditional use permit procedure in

District 4 include all of such administrative review or conditional uses authorized for District 2

plus the following:

21
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. Boarding and lodging houses;
. Tourist rooming house (1 rental unit);

. Hospitals;

* Sanitariyms;

. Clinlcs;

* Convalesoent and nursing homes not including correctional
institutions;

. Multiple faﬁily dwellings of an unlhﬁited nimber of units;

. Qolf grounds;

. Commercial agriculture, horticylture and farming operations;
. Commercial stables or riding academies;

s Alports and landing fields;

. Trap and skeet shooting and rifle, pistol, and archery ranges;

® Contractor storage yards;

. Retail or wholesale business;
. Nou-metallic mining;

. Metallic mineral exploration;

. Dog ketmels and/or cat boarding facilities;

. Certain animal shelters;

. Certain wildlife rehabilitation centers;

¢ Veterinary clinics or animal hospitals;

. Communication structures subject to Section 9.54 of the
Ordinance,

22
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77.  The zoning ordinance contains the terms “churc ” and “school” for which no
definitions ate pfovided within the OCZSPO, including in ifs Atticle X, “Definitions.”

78, Under Wisconsin law, “Schools” may include dormitorles to house students as part
of the principal use or as an accessory use to the principal vse.

79, Both “Schools™ and “Churches” méy include recreational facilities as part of their
prinocipal use,

80.  Processing of épplications for Administrative Reviéw Use and Conditional Use
Pormits are indﬁidualized assessments resulting in the discretionary approval or disapproval of
the application either by the Department (in the case of an Administrative Review Use) ot in the
case of a Conditional Use, by the COUNTY OF ONEIDA’s Planning & Zoning Committee,
which consists of verfain members of the elected County Board of Supervisors, with participation,
as glleged within paragraph 65, supra, and as provided for by § 9.42(B) of the OCZSPO, by the
TOWN OF WOODBORO,

81,  Applications for rezoning parcels of land are individualized assessments involving
the discretionary approval of the COUNTY OF ONEIDA and TOWN OF WOODBORO, |

82,  Neither the District 2 zoning district nor the District 4 zoming distriot permits
“Bible camyps,” “recreational camps,” or any other catups, whether as of right or by administrative
review or conditional use permit.

83,  Only the following zoning districts exist within the Town of Woodboro: (1)
District 1-A Rorestry; (2) District 2 Single Pamily Residential; (3) District 4 Residential and
Fatming; (4) District 7 Business B-2; (5) District 8 Maoufacturing and Industrial; and (6) District

15 Rural Resldential.
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84, There {a no zoning district within the Town of Woodboro that permits year round
Bible camps or year round tecreational camps,

85, The Plaintiffs’ proposed use of the Subject Property as 2 year round Bible camyp ig
prohibited outright on the Subject Property, prohibited everywhere else within the District 2 and
District 4 zoning districts, and prohibited everywhete else in the Town of Woodboro.

86.  While Wisconsin statutory law expressly recognizes “Bible camps” (Wis, Stat.
§ 70.11(11)) as a separate modality of religious exercise, the OCZSPO, as adopted, does not
- utilize the term “Bible camp,” or permit land use expressly dencted ag a “Bible camp” anywhere
within its jurisdiction, and does not expressly recognize Bible camps as a separate modality of
religious exercise,

87.  The land use denoted year-round “recreational camﬁs” is permitled in certain
locations gutside of the TOWN OF WOODBORO within the COUNTY OF ONEIDA only as
Administrative Review or Conditional Uses but are nowhere perinitted as of right in areas subject
to the OCZSPO. More specifically, the OCZSPO permits year-round “recreational camps” as
Adwministrative Review or Conditional Uses only in District 5 “Recreational” or District 10
“General Use.”

88,  The zoning map promulgated by the COUNTY OF ONEIDA for application to the
TOWN OF WOODBORO does not contain any land zoned District 5 or District 10 within ahy ;f)f
the Town’s approximately 36 square miles, As such, year round Recreational Camps are not
provided for by the OCZSPO anywhere within the Defendant TOWN OF WOODBORG,

89,  Article X of the County’'s OCZSPO provides the following definition of

“Reoreation Camps™
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Atreas of land improved with buildings or tents, and sanitary
facilities used for the accommodation of groups for educational or
recreational purposes.

90,  Throughout the Defendant COUNTY OF ONEIDA’s jursdiction, what litile
“IYistrict 5, Recreational” land exists almost always abuts, in whole or ln patt, Single Family
District 2 land.

91, Varous other properties fronting Squash Lake, some in the TOWN OF
WOODBORO and some it the adjacent Town of Crescert, ate 2oned for B-1 and/or B-2 Business
Use (Distriots 6 and/or 7). Thess uses include three for-profit apartment buildings and several
rental houses in the TOWN OF WOODBORO,

92,  Approximately 20 acres of property consisting of a peninsula extending into
Squash Lale approximately 1,000 foet directly to the east of the SUBJECT PARCEL lying in the
Town of Crescent is zoned by the COUNTY OF ONEIDA for Business Use.

93, The COUNTY OF ONEIDA and TOWN OF WOODBORO have previously
jointly appraved a public park that, like the Subject Parcel, abuts both the governmentally owned
right-of-way on which U.8. Highway 8 lies and the shore of Squash Lake and that lies in a Single
Pamily Residential District (District 2) entirely within the TOWN OF WOODBORO.

94;  There are at least four lakefront Jots located on Hancock Lake within the TOWN
OF WOODBORO that are zoned “Business” and are located adjacent to parcels zoned residential,

95, Cutrent land uses in the Town of Woodboro include one (1) -acre of
“Government/Institution,” twenty-nine (29) actes of “Commercial,” and three (3) actes of
“Outdoor Recreation” (being a public park at Perch Lake located inside the Oneida County

Forest), which constitute 0.004%, 0.013%, and 0.122% of the tand in the Town, respectively.
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Applications to Use the Property

96.  The Plaintiffs bave spent more than four years applying for rezoning and
conditional use permits to allow them to use the Subject Property as a year tound Bible Camp.
They have exhausted all available legislative and administrative means of converting fallow (apart
from occasional baying and timber removal) teal estate—which has been controlled by the thres
Jaros Brothers and their ancestors for si;( decades—located in the TOWN OF WOODBORG to a
developed year tound Bible Camp. The Defendants oollectively have now, as of February 11,
© 2010, taken final actions that deny the Plaintiffs such use and leaving Plaintiffs with no recourss
other than seeking judicial refief,

37.  In the confext of such efforts, the Defendants have acted arbitrarily and
capriciously, demonstrating both (i) great hostility to the proposed use and to the Plaintiffs, end
(i} the Defendants' determination that such nse will never be 'i)ermitted. The Defendant
COUNTY OF ONEIDA arbitrarily changed its position on the permissibility of the Plaintiffs’ -
proposed use, first stating that the land would need to be rezoned, then denying a petition for
rezoning based on its position that rezoning was unnecessary as the use would be permitted as &
conditional use under ourrent zoning, and finally denying the conditional use permit based on &
determination that it was not a permissible conditional use under current zoning,

98.  Petition for Rezoning (May 2005 fo Aupust 2006). On May 20, 20085, the

Defendant COUNTY OF ONEIDA’s Planning Manager Steven Osterman informed Plaintief
ARTHUR G, JAROS, JR. that, in order to operate the Bible Camp on the Subject Property, the

Property would need to be rezoned from “District 2, Single Family” (applicable to all of the
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acreage abutting the lake) and from “District 4, Farming and Residential” (applicable to some of
the land abutting U.8. Highway 8) to either “Disirict 5, Recreation” or “District 10, General Use.”

99.  Under the ordinances of the Defendant COUNTY COF ONEIDA, its Planning
Manager has authority to enforce the OCZSPO pursuant to Section 9.80(C)(2) thereof,

100, On December 13, 2005, the BAGLE COVE CAMP & CONFERENCE CENTER,
INC,, then known undet its original nasme of Squash Lake Christian Camp, Inc. and the
CHARITABLE TRUST filed & Petition to Rezone the Bxclusively Charitable Acres to “District 5,
Recreation District” with the Defendart COUNTY OF ONEIDA, su’bjeot.to the TOWN OF
WOODBORO’s veto ove;r the portion of the Exclugively Charitable Acres greater tﬁan 1000 feet
from the ordinary high water mark of Squash Lake,

101. The Defendant TOWN OF WOODBORO's Plan Commission (sometimes referred
~ to by one or more of the Plaintiffs as the TOWN OF WOODBORO's “Land Use Committee™)
held public proceedings on the Petition for Rezoning on February 7, 2006 and February 20, 2006.
I Febroary 2006, the TOWN OF WOODBOROs Plan Commission members consisted of Kurt
Zalewski, Sherry Tischendorf, Pat Zatopa, Mike Barnes and Virginia Amerena.

102, The TOWNI OF WOODBORO’s Plan Commission held the authority to make a
recommendation to the Defendant TOWN OF WOODBORO’s elected Town Board. On
February 20, 2006, the Plan Commission adopted a negative recommendation concerning the
Petition for Rezoning, |

103, ‘The Town Board of the Defendant TOWN OF WOODBORO, then comprised of
Mike Barnes, Kurt Zalewskl and Sue Johnson, conducted proceedings on the said Petition on

March 14, 2006, April 18, 2006, and May 11, 2006,
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104, On April 19, 2006, the Plasning & Zoning Committee of the Defendant COUNTY
OF ONEIDA conducted a public heating on the Petition for Rezoning,

105, The Defendant TOWN OF WOODBORO adopted and submiited to the COUNTY
OF ONEDA Planning and Zoning Committee a formal Recommendation dated May 15, 2006
that the Committee deny the petition to rezone.

106.  In early August 2006, the Defondant COUNTY OF ONEIDA’s Planning & Zoning
Committee forinally recotnmended denial of the rezoning petition by the full 21-person elected
County Board of Supervisors by the Committee's formal Report dated August 2, 2006 which
memorialized and incorporated the results of that Committes’s “deliberative session” held on
June 14, 2006, _

107. The Defendant COUNTY OF ONEIDA’s Planning & Zoning Committes
(“Committee) stated and fourd at its June 14, 2006 deliberative session on the rezoning petition
that the Plaintiffs “could achieve most or all of their stated objectives” without the petitioned-for
rezoning but rather “[based on the current zoning of the parcel subject to the te-zone request” as
a conditicnal use or uses and echoing the Report dated June 13, 2006 jointly issued by Steve
Osterman, Planning Manager of the Onelda County Planning & Zoning Department of the
Defendant COUNTY and Karl Jennrich, Zoning Director of the Defendant COUNTY and
executive head of the said Department stating: “It is staffs position that the proposed rezone is
unhecessary .., !

108. The “objectives” of the rezone pefitfoners which had been “stated” to the
Committee by the rezoning petitionets were the development and operation of a year-round Bible

Camp located on the Exclusively Charitable Acres which included having one principal structure;
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a multi-function lodge containing chapel, olassrooms for religious instruction, boarding and food
service accommodations for campers, and recreational facilities,

109.  On June 14, 2006, the Defendant COUNTY OF ONEIDA’¢ Planoing & Zoning
Cominittee also found that “there would be no delay, uncertainty or added expense born [sic] by
the parties secking this rezons” “given that ‘religious exercise’ is allowed on the property with a
conditional use permit {n the distrlcty that the property is currently zoned.” The County did not
state that the Plaintiffs’ proposed form of religlous exercise would not be permitted by a
conditional use permit on the Exclusively Charitable Acres,

110, Also on June 14, 2006, the Defendant COUNTY OF ONEIDA’s Planning &

Zoning Committee stated on the tecord that Ehe Plaintiffs can “have a churoh and also have living

quarters and . . . exercise their religion.” Defendant COUNTY OF ONEIDA thus changed its

position from its May 20, 2005 statement that rezoning the Exclusively Charitable Acres to
District 5 or District 10 would be necessary in order to use it for a year-round Bible Camp. The
Defendant COUNTY OF ONEIDA’s Planning & Zoning Committee stated on the record that it
had previously approved Conditional Use Permit applications in Single Family/Residential
districts for religious entities which allowed for playground type areas, park type areas, meeting
r‘ooms, and classrooms,

111, On August 11, 2006, ARTHUR Q. JAROS, JR. sent a letter to the Defendant
COUNTY OF ONEIDA’s Board of Supervisers’ Chairman Andrew Smith, with copies o various
other membets of the Board of Supervisors and to Planning & Zoning Department Director XKarl
Tenntich, which stated in part:

For the first time at the Planning and Zoning Committee meeting on June

14, statements were made by certain individual Supervisors who serve as
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committee members that based on cusrent zoning, we, the petitioners
could “achieve most or all of their stated objectives [plural]l”  (See,
proposed finding #9). Such a statement had never been made to us by
Staff of the Department.  Moteover, we have only one overall stated
objective: development of a Bible camp. One of those Supervisors,
namely Committee Chalrman Metropulos, opined without explanation ot
reference to your zoning ordinance that we “can have a church and alse
have living quarters®” (See, comment to proposed finding #3).  Another
‘committee metnber, Mr. Holewinski, twice commented that religious
exercise of some sort is allowed by ourrent zoning but “maybe not to the
magnitude that they would want ... “ (See, comments to proposed findings
#3 and #9),  Unfortunately, Mr, Holewinski did not provide any details of
his syrmise (we say, “surmise” because of his own use of the word
“maybe) as to what components of the Bible camp we seek are not
allowed by current zoning and therefore left the matter vague,

*What Mr, Metropulos’ basis is for agserting we can have
living quarters under present zoning remains a mystery, ~We
understood that we were not permitted to seek clarification dusing
the committee meeting because this statement was made during the
deliberative phase of that meeting.

Immediately following the June 14 Committes meeting and
directly contrary to Mr. Metropulos’ comment on “living quarters”
reproduced in the comment to proposed finding #3, Mz, J ennrich stated to
me inside the same committee room that he had doubts that living quarters
for Bible campers could be the subject of a building permit without a
change in zoning classification. '

If it i now the County Board’s position that a Bible camp
including chapel, religious classrooms, recreational areas including both
playing fields for activitiss such as soccer and softball and nature and
cross-country ski trails, food service and sleeping accommodations for
campets Is allowed under existing zoning, then please make that clear to
us by formal action of the County Board, 'We may then conchude that the
Board is placing a far different interpretation on the zoning ordinance than
that placed on it by the Staff. We would also then conclude that we have
wasted the better part of & year in going through unnecessary rezoning
procecdings despite being directed to do so by Staff.  Of course, we
would also need to know under what specific provisions of the zoning
ordinance out Bible camp is currently allowable (e.g., as a “church,” as a
“school” or as samething else) so that we may know how to apply for a
building permit as a permitted use, administrative use or conditional use,
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(Again, as both we and the Staff have read the County’s zoning ordinancs,
only “churches” and “schools”-« neither of which is afforded a definition
within Article 10~-are potential religious uses, with 2 CU.P., of our lands
under curtent zoning but a Bible camp, providing for housing for shott
term campers and providing for siguificant private playground areas is
1not.)

LES S

Accordingly, we urge the County Board not to adopt the proposed
findings in their present form and request clarification as set forth above.

112, No response which expressly referenced the aforesaid letter of August 11, 2006,
was issued by Chairman Smith or anyone else on behalf of the Defendant COUNTY to the
request for clarification contalned in that letter,

113, On August 15, 2006, the Defendant COUNTY OF ONEIDA’s Board of
Supervisots accepted the recommendation of its Planning & Zoning Committes and denied the
Petition to Rezone by a vote of 20 to 0, with I member not voting,

114, Hostility and -opposition to the proposed Bible Camp which preceded the aforesaid

denial was rife within the surrounding community. Examples of such hostility included:

e In late December, 2005, an anonymous lefter was circulated
without the knowledge of eny of the Plaintiffs among vatious local
landowners,

. A membership organization called the “Squash Lake Association”

was formed at least in part to beocome available as a platform for
opposing (as the Association, in fact, thereafter did) the proposed
Bible Camp.

] Virginia Amerena, a member of the TOWN OF WOODBORO’s
Plan Commission, an owner of property adjacent to the
Exclusively Charitable Acres, and an avowed opponent of the

- Bible Camp, weas instrumental in incorporating the aforesaid
Squash Lake Asaociation,
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. Public opposition to the Bible Camp was manifest by extensive
written submissions to the TOWN and to the COUNTY OF
ONEIDA. by tiparian property ownets during January-March,

~ 20086,

. Public opposition to the Bible Camp was expressed at the County's
public heating conducted by the Committes on April 19, 2006 on
the petition to rezone.

. The Committee expressly found on June 14, 2006, that there was
“overwhelming” community opposition to the Petition to Rezone.

115, Inmaking ard incorporating into their decision the aforementioned express finding
that there was overwhelming community opposition to the Petition to Rezone, the Committee
members violated their oath of office and abridged Plaintiffs’ copstitutionally protectf;d rights by
adopting private biases and hostility, |

116, Application for Conditional Use Permit (Late Summer, 2006 through February 11,
2010). Inreliance on the Defendant COUNTY OF ONEIDA's finding on June 14, 2006, that the
Plaintiffy could achieve “most or all of [onr] stated objectives” and can “have living quartets and .
. . exercise their religion,” the Plaintiffs began the process for applying for a Conditional Use
Permit. |

117. Durﬁg late summer and early autumn of 2006, the Plaintiffs interviewed teams of
architectural and engineering firms for the purposes of formulating the specifics required by the
Defendant COUNTY s instructions for completing an Application for a Conditional Use Permit,
Plaintiffs refained the services of the Wausau-based firm of Becher-Hoppe which, in tutn,
engaged various sub-contractors including the Madison-based landscape architectural firm of Ken
Saiki Design.

118, The cost to prepare and to prosecute before the Defendant COUNTY and
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Defendant BOARD the site-specific Application for Conditional Use Permit was approximately
$205,000 exclusive of time devoled by the principals of EAGLE COVE CAMP &
CONFERENCE CENTER, INC, including its attorney ARTHUR G. JAROS, JR.

119, On December 29, 2006, the Plaintiffs filed their Application for a Conditional Use
Permit with the Defendant C;)UNTY OF ONEIDA’s Planning & Zoning Department.

120.  Upon receipt of the App_lication by the County, its Planning & Zoning Department
refused to forward the Application to the Planning & Zoning Committee for consideration but
instead required that the Applicants obtain several site specific permits from various departments

of the State of Wisconsin, including;

] Por a potable water well (from the Wisconsin Department of
Commerce);
e To construct a pri#ate onsite wastewater treatment system

(“POWTS™) (from the Wisconsin Department of Commerce with
concutrence from - the Wiscongin Department of Natural
Resoutrces);

e For operation (f.e., discharge into the ground) from such POWTS
(from the Wisconsin Departiment of Natural Resources);

. For ingress and egress directly from U.8, Highway 8 (from the
Wisconsin Department of Transportation)

’ For grading of land within 1000' of Squash Lake (from the
Wisconsin Department of Natural Resources).

121, While § 9.42(A)(1) of the OCZSPO provides that an Application for a Conditional
Use Permit be “reviewed by the Zoning Administrator for completeness,” the published
instructions for completensss of such an Application did not require, as a condition of
completeness, actual procurement of site-specific State permits for a potable water well, for

construction of a POWTS, for operation -of such POWTS, or for a DOT permit for ingress and
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egress, The published instructions for an Application for a Conditional Use Permit did tequire a

grading petmit from the Wisconsin Department of Natural Resources,

122, By letter dated February 1, 2007, the Defendant COUNTY OF ONEIDA’s

Planning Depattment required that the Plaintiffs obtaln such pertmits:

This Department has had an opportunity [to] review your conditional use
permit epplication,  This initial review has deemed your application
incomplete for the following reasons. Pursuant to Section 9.424(2) of the
Oneida, County Zoning and Shoreland Protection Ordinance you must
provide all Wisconsin Department of Natural Resources permits and
include them with your conditional use permit application. *** [Sleveral
permit approvals will be necessary including a Chapter 30 Permit;
Wisconsin Pollufion Dischatge Elimination Permit . ... You must obtain
those perinits and provide ug with copies, *** The Department does not
have documentation that the Wisconsin Depattment of Transportation
(DOT) approved the access, *** These dotails need to be included in the

application, *** Opce you have provided this additional tnformation the
department will resume our review,

No mention was made by the Department’s letter that the proposed Bible Camyp use detailed in
the Application was not an allowable conditional use(s) for the Subject Propetty as presently
zZoned.

123, The Defandant COUNTY OF ONEIDA continued to act in bad Faith by
'demanding, through its Department, that the CUP Applicants prooure site specific permits, which
were riot legally mandated conditions to the sending of their application to the COUNTY’s
Planning and Zoning Committee for decision, since the Department in fact believed that the
application should be denied based on zoning irrespective of the Applicants’ future costly and
successtul procuting of such permits, -

124.  However, In reliance on the Defendant COUNTY OF ONEIDA’s new position

expressed on June 14, 2006 regarding the permissibility of the proposed Bible Camp use under
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current zoning of the Subject Parcel, the Plaintiffs proceeded to jump through (in what later
became clear to be futile) administrative hoops in furtherance of thelr Application,

125. The Plaintiffs obtained such permits as required by the Defendant COUNTY OF
ONEIDA. at great cost and delay.

126. The Plaintiffs obtained the site-specific grading permit from the State of
Wisconsin’s Departinent of Natural Resources (“WDNR"j on November 15, 2007, The WDNE
determined that the Bible Camp “will not adversely affect water quality, will not increase water
pollution in surface waters, ... will not cause envirommental pollution as defined in s. 283.01(6m),
Wis. Stats., ... will not affect wetlands if constructed as proposed, ... [and] that the impasct to
natural scenic beauty will not be significant if the applicant complies with the permit conditions
and their plan to screen the development using native vegetation,” The written tuling of the
Wisconsin DNR's hearing officer more specifically stated;

The issue of aesthetics or natural scenic beauty was also raised, The

Department considets hatural scenio beauty a public interest in the respect

that impacts to it are reviewed for grading applications, The proposed site

of the Squash Lake Bible Camp is not a unique site on the lake. Other

sites have been developed on steep gradients, some with manicured lawns

to the water’s edge. Many lots on the lake contain Jarge homes or other

buildings readily visible from the lake and from the opposite shorelines.

The Squash Lake Bible Camp proposes to screen the building from the

lake's viewshed using native vegetation to the extent possible.
None of the Defendants and no private person appealed from such determination, even though the
TOWN and private person objectors were given notice by the WDNR of their right to appeal.

127,  The Plaintiffs obtained a site-specific permit to construct & POWTS from the State

of Wisconsin’s Department of Commerce on October 31, 2007 with concurrence received, in

advance, from the WDNR on August 29, 2007. The cost of obtaining such permit was
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approximately $22,000 which is included in the overall cost figure set forth iI{ paragraph 118,
supra.

128. By letter dated November 16, 2007, the Plaintiffs obtained petmission from the
WDNR. to operate the site-specific POWTS, The Plaintiffs obtained the site-specific potable
water well permit frotn the WDNR by leiter dated July 27, 20067. The cost of obtaining such
petmit was approximately $4,000, which is included in the overall cost amount set forth in
patagtaph 118, supra,

129, The Plaintiffs obtained a site-specific permit for ingress and egress directly from
U.S, Highway 8 from the Wisconsin Depattment of Transportation dated September 11, 2008,
The cost of obtaining such permit was approximately $31,500, which is included in the overall
cost amount set forth In paragraph 118, supra.

130. On Decem.ber 18, 2008, the Plalntiffs supplemented and amended their December
2006 Application for a Conditional Use Permit by providing all of the site-specific permits
required by the Defendant COUNTY OF ONEIDA and by narrative respouse to other points
contained in the COUNTY OF ONEIDA’s February 1, 2007 letter,

131, The Defendant COUNTY OF ONEIDA responded to the supplemented
Application by letter on February 18, 2009 and by e-mail on July 6, 2009, by which it raised site-
specific objections, -

132, However, in ite February 18, 2009 letter, the Defendant COUNTY OF ONEIDA
by its Planning & Zoning Depattment for the first time advised the Plaintiffs that it was now
changing its position pnee again and taking the position that the Application should not be granted

* because the use(s) described in the Application wete not allowable for the Subect Property as
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L

currently zoned, The Depertment failed and refused to address the statement made in open
session by the Planning & Zoning Cotmmittes on June 14, 2006 wherein the COUNTY, by that
Committee which has jurisdiction over CUP Applications, had communicated to the Plaintiffs that
they could achieve “most ot all of their stated objections” without a change in zoning using the
conditional use permit procedure and without delay, uncertainty or added expense.

133, On July 29, 2009, the Defendant COUNTY OF ONEIDA acknowledged in g
memorandum that all such site-specific technical objections or concetns raised by the Department
had been satisfactotity tesolved.

134, At the July 29, 2009 “deliberative session,” the Defendant COUNTY OF ONEIDA.
by its Committee 1made an arbitrary and unreasonable determination that the proposed Bible
Camp would substantially impair the enjoyment of neighboring property. Cornmittes members
admitted that with respect to this finding and conclusion, they had “no evidence” and “nothing to
base” this finding and conelusion on,

135, On July 29, 2009, the Defendant COUNTY OF ONEIDA, by its Committee also
made an. arbitrary and unreasonable determination that fthe proposed Bible Camp was
incompatible with: (a) adjacent “Single Family” uses, and (b) any adopted local plans for the area.
The Comumittee gave no reasons for its determination as to the latter conclusion.

136, Othetr than the two findings described above, the Defendant COUNTY OF
ONEIDA’s Committes otherwise found that the Application cornp_lied with all General Standatds
get forth in the OCZSPO for Conditional Use Permits,

137.  The Plaintiffs have repeatedly offered to reduce the scale of the proposed Bible

Camp facility, even though the full-sized structure, as finally propased, fully complied with all
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generally applicable neutxal zoning requirements, including setback and height limitations.
Howover, at no time did any of the Defendants respond to the reduced-size submission. The

County also failed to consider the Plaintiffs’ written invitation to discuss any legitimate

App. 313

governmental concerns aver the scale of the project,

138,

for Conditional Use Pettnit in its entirety and adopted written findings and conclusions consistent

At the July 29, 2009 deliberative session, the Comimittee denied the Application

therewith on August 19, 2009,

139.  Public opposition {o the granting of the Conditional Use Permit by the Commiitee

was rife:

140.

Plaintiffy timely appealed the denjal of their Application for Conditional Use Permit to the

Extensive public opposition to the Bible Camp was orally
expressed at a public hearing conducted on the prading permit
application by the Wisconsin Department of Natura] Resources on.
October 29, 2007,

A large number of written submissions fo the COUNTY OF
ONEIDA’s Platning & Zoning Committee wete made by
protestors during March and April, 2009, _ .

Extensive oral objections wets presented at the April 29, 2009,
public hearing conducted by that committes on the application for
conditional use permit and protestors at that hearing were so
mumerous that they spilled out into overflow seating set up in the
hallway setving the largest meeting room in the County building
where the hearing was being conducted.

The Woodboro Town Board issued an Advisory Recommendation
dated March 3, 2009, to the County Planning and Zoning
Department (received by the Department on April 23, 2009)
recommending denial of the Conditional Use Permit Application.

By Appeal Petition filed September 16, 2009 and docketed as No. 09-005, the
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Defendant ONEIDA COUNTY BOARD OF ADJUSTMENT (“BOAM),

141, On December 2, 2009, the BOA. conducted a limited scope public hearing confined
to the following two issues; (a) “May the Board find, in this case, that the OCZSPO violates the
Federal Religious Land Use and Institutlonalized Persons Act of 2000 (RLUIPA), or
alternatively, based on RLUIPA, may the Board, in this case, approve an “exemption” to the
Ordinance?”; and (b) “Is the proposed camp and conference center an allowed conditional use
withinn the meaning of Section 9.22(D)(1) of the Ordinance, ie. a church, school, library,
comumunity building or museum?”

142,  Within their Appeal Petition reforenced by paragraph 140 above, various of the
Plaintiffs informed the BOA of their tights under the Religious Land Use and Institutionalized
Petsons Act, and the County government’s obligation to abide by federal civil rights laws.

143, On Jaguary 12, 2010, at its sessfon called f‘or the purpose of deliberating upon the
two limited questions described above, the BOA, by three separate motions, deterimined: (1) the
proposed Bible Camp was not an allowable conditional vse(s) in the zouing districts for which the
Subject Property was ourrently zoned; (2) not to grant the Plaintiffs any relief under fhe
exemption powsr conferred upon it by the “Governmental Discretion in Alleviating Burdens on
ReligitlJus Exercise™ provision of RLUIPA, 42 U.8.C. § 2000cc-3(e); and (3) to deny and affirm
the Cominitiee’s complete denial of the Application for Conditional Use Permit and dismiss the
eppeal from the Committea’s decision to the BOA,

144, The COUNTY OF ONFIDA’s Boatrd of Adjustment detetinined that it “ha[d] the

.authority to approve an exception” for the Bible Camp use under RLUIPA, “acknowledged the

application of RUUIPA,” and acknowledged RLUIPA’s provision “which allows exemptions to
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be made under certain circumstances.” The Boad’s Chalrperson stated: “Certalnly we're allowed
to make an exemption,”

145.  The COUNTY OF ONBIDA’s Board of Adjustment determined that no exemption
vnder RLUIPA should be made for the Bible Camp use because the OCZSPO permits a “church”
and a “school” and thersfore, according to the Board members, “This to me would not indicate
that there is no exercise for them for religious liberty” (Board Chairperson Robert Rossi), and
“Therefors, on the basis that the ordinance does allow & church, it does allow a school, I don’t
think there’s any violation of REUIPA™ (Board Member Harland Lee),

146.  On February 11, 2010, the BOA adopted a written resolution in conformity with its
actions taken on January 12; 2010,

147, The COUNTY OF ONEIDA’s Board of Adjustment, which took the final agency
action on the application for CUP or exemption for religiéus land use under RLUIPA,
disctiminates in favor of churches and religious schools, and against other forms of religious
exercise, and discriminates against those that practice an Evangelical Christian belief system from
other religious traditions.

143, The BOARD OF ADJUSTMENT refused to employ its discretion to place
reasonable conditions on the Bible Camp use, such as allowing portions of the proposed use or to
the scaled-down multi-function lodge proposal provided by the Plaintiffs, that would constitute a
less restrictive means of achieving aty governmental interest,

149, The written decision of the BOA states: “The BOA 1is obligated to apply RLUIPA
in rendering its decision in this appeal” and “The BOA has authority under RLUIPA to change a

olicy or practice ‘that results in a substantial burden on religious exercise, . . . by providin
b B 5 i g
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exemptions from the policy or practice for applications that substantially burden religious

iL

exercise. ...’
150,  The written decision of the BOA. states “Zoning Disttict 2 does not contemplate &
use of the nature or extent described in the CUP application as a conditional use, . . . .»
151, The BOA decided in its written decision that “religious exercise” constitutes only
church and school uses, thereby discriminating against the teligious modality of a Bible camp:
“Zoning District 2, Single Family Residential, does not prohibit religious exetcise, as if allows for

use of property for a ‘chiarch’ or *school” upon issuance of & CUP in that district.”

Yegal Claims

152, The *Onelda County Zoning and Shoreland Protection Ordinance” (“OCZSPO”)
and the enforcement of the OCZSPO is a land use regulation and an implementation of a land use
regulation within the meaning of 42 U.8,C. § 2000cc-5(5). |

153, The TOWN OF WOODBORO’S Comprehensive Plan and Land Use Plan, and its
Resolutions and other actions taken with respect to land use regulation comstitute land use
regulation and an implementation of Iand use regulation within the meaning of 42 U.8.C.
§ 2000cc-5(5).

154. 'The Defendants, by their actions, have implemented the Town of Woodboro’s land

uge plan, which is a “land use regulation.”

155, The TOWN OF WOODBORO i3 a “government” whose clectorate possesses
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direct powers enumerated in Wisconsin Statutes § 60.10(1) and has an elected Town Board with
vatlous powers and duties including those enutnetated in Wisconsin Statutes § 60.22.

156, Tho TOWN OF WOODBORO fs a “jutisdiction” within the meaning of 42 U.8.C,
§ 20000a(b)(3)(A) and (B).

157.  The COUNTY OF ONEIDA is a “government.”

158, 'The Bible Camp use of the Subject Propetty constitutes religions exercise within
the meaning of 42 U.8.C. § 2000ec-5(7),

139, Plaintiffs have no basis within the OCZSPQ for seeking & Conditional Use Permit
for their use within the TOWN OF WOODBORO; to wit, no year-round “Recteational Camps”
and no yeat-round Bible Catmips, can be a conditional use (1} on the Subject Propetty, (if) on other
land within the TOWN which is classified as belng in the same zoning distrigts in which the
Subject Property is located, or (iff) in fact, en any land anywhere within the TOWN OF
WOODBORO,

160.  The treatment of Plaintiffs by the Defendants has been contradictory, arbitrary and
malicious.

161, Specifically and not by way of limitation, repeated detailed submissions by
EAGLE COVE CAMP & CONFERENCE CENTER, ‘INC., which called to the Defendants’
attention the various independent protections ‘contained within RLUIPA, were repeatedly and
continuously ignored by the Defendants, thereby manifesting their reckless disregard of federal
law and of Plaintiffs’ rights thereunder.

162.  Defendants’ inconsistent and malicious application of their land use regulations

has caused Plaintiffs to suffer severe hardship,
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163, The cumulative impact of the Defendant COUNTY OF ONEIDA’s and TOWN
OF WOODBORO’s laws, both on their face and as applied to the Plaintiffs with respect to the
Plaintiffs’ proposed use, constitutes a completo denial of Plaintiffs’ ability to operate the Bible
Camp.

164, ‘The delay of in excess of 4 years from the filing of the Petition to Rezone in
December 2005, and expenditures on the magnitude of $200,000, together with the concomitant
inabilities to engage in the Bible Camp's development and applied-for use and to provide such
religious ministry to youth and adults while pursuing futlle applications made in reliance on the
Defendants® vatious and contradictory assertions about the permitted uses on the Subject Property
constitutes a substantial burden on the Plaintiffs’ religious exercise,

165,  Prohibiting the Plaintiffs from converting to religlous use property that has been
held in tﬁe- Jaros family for 60 ysars, which the State of Wisconsin, as to all required site-specific
petmits, has determined is suited for such use, and for which on the order of $200,000 has been
expended in furtherance of the proposed Bible Catmyp use on the Subject Property, and to require
Plaintiffs to search for other land outside of the Town of Woodboro to locats the Bible Camp
would subject the Plaintiffs to delay, uncertainty, and expense that constitutes a substantial burden
on their ability to engage in their rsligious exercise.

166.  The lack of any zoning districts under the OCZSPO (even outside the TOWN OF
WOODBORQ) within the COUNTY OF ONEIDA that permit such use by right, and the fact that
the justifications employed to deny the Bible Camp in the rezoning and conditional use
appligations would apply at any location within the COUNTY OF ONEIDA where such use may

be permitted as a conditional use, constitute a substantial burden on Plaintiffs’ religious exercise.
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167. At no time did the Defendants identify any genuine compelling governmental
interest that justifies prohibiting the Bible Camp use on the Subject Property.

168. 'The Defendants posséss no tational, important ot compelling governmental interest
that is furthered by prohibiting the Bible Camp use on the Subject Property.

169.  The Defendants possess no rational, important or compelling governmental interest
that is furthered by prohibiting year-round Bible Camp use in the TOWN OF WOODRORO.

170,  The Defendants did not use the loast restrictive means of furthering any
govetnnental interest by prohibiting the Bible Catup use on the Subject Property,

171, The Defendant_s did not wse the least testrictive means of ﬁ;ﬁheﬁng any
governmental interesi by prohibiting year-round Bible Camp use In the TOWN OF
WOODBORO.,

172, Plaintiffs were end are willing to accept any reasonable, nondiscriminatory
limitations on their Bible Camp use designed to protect public health and safety on and near the
Subject Parcel.

i73. The Defendants refused to employ the‘ir discretion to alleviate the burden on
Plaintiffs’ religious exercise, as permitted by 42 U.S.C. § 2000cc-3(g).

174, Tho proposed Bible Camp use will be constructed in substantial part from
materials purchased and/or that have moved in interstate commerce including from states which
neighbor the State of Wisconsiﬁ.

175, The denial of the Plaintiffs” requests for rezoning and for a CUP involved a system
of formal or informal procedures or practices that permit the government to make individualized

assessments of the proposed uses for the property involved,
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176,  The Defendants were influenced by community opposition against the Bible Camp
that demonstrated serious animus against the Plaintiffs throughout all of their governmental
processes,

177, The Defendants, on the face of their land use regulations and as applied to the
Plaintiffs, discriminate in favor of certain-forms of religious exercise such as church and religious
school wuses and against missionary, outreach, and evangelistically oriented religious exercise
cartied out by Bible camps it the TOWN OF WOODBORO and on the Subject Parcel.

178. The Defendants, on the face | of their land use regulations and as applied to
Plaintiffs, freat Plaintiffs’ proposed Bible Camp use on less than equal terms with other assembly
and institutional land uses that are permitted by right or as administrative review or conditional
uses on the Subject Property or portions thereof that have equal or- greater land use impacts than

the Bible Camp, including schools, libraries, community buildings, rouseums, community living

arrangements licensed by the State of Wisconsin, subject to no maximum number of occupants by

the OCZSPO, public parks, public playgrounds, and bed and breakfast establishments, subject to

no maximum mumber of occupants by the OCZSPQ; day care centers; churches; boarding and
lodging houses; hospitals; sanitariums; clinics; convalescent and nursing homes not including
correctional fnstitutions; multiple family dwellings of an unlimited pumber of units; commercial
stables or riding academies; airports and landing fields; trap and skeet shooting and rifle, pistol,
and archery ranges; retail or wholesale business; and veterinary clinics or animal hospitals.

179. The proposed Bible Camp would have far less impact on the community and
nearby landowners than an allowable as-of-right residential gubdivision on the Subject Property.

180. The Defondants on the face of their land use regulations and as applied to
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Plaintiffs, treat Plaintiffs’ proposed Bible Camp use o less than equal terms with other assembly
and institutional land uses throuébout both the TOWN OF WOODBORO and the COUNTY OF
ONEIDA. in other zoning districts

181,  Some or all of the Defendants have permitted other land uses on similar properties
within their jurisdictions that have land use impacts equal to or greater than the Bible Camp,

182. No rational basis exists to prohibit the Bible Camp use outright on the Subject
Property (i) whe; other property on Squash Lake is zoned for business (which allows for-profit
uses such as resort hotels); {ii) wllmn o large riparian tract of such business-zoned property at
Squash Laks is served by far inferior roads than the Bible Camp which is to be served by direct
access from U.S. Highway 8; (iif) when other similarly situated rural tiparian property in both the

TOWN OF WOODBORO end the COUNTY OF ONERIDA allows for business nses or similar

nonresidential uses including public parks; (iv) when permitted-as-of-right uses on the Subject'

Property including residential subdivision would have greater land use impacts than the Bible
Camp; and (v} when lakefront Bible camps are perfectly compatible with adjacent single family
uses, as similar Bible camps exist in the COUNTY that are adjacent to single family uses, such as
Camp Luther on Range Line Lake, Honey Rock Camp on Long Lake, Crescent Lake Bible Camp
on Crescent Lake, and Ft. Wilderess on Spider Lake,

183, It would be futile fo seek further administrative remedies to aperate the Bible
Camp on the Subject Property, as the Defendants lack discretion to permit the use,

184,  The Defendants have become recalcitrant and entrenched in their position adverse
to the Plaintiffs’ religions wse of a year-round Bible Camp of the Jaroses® long-held land,

demonstrating that any futute application to use the Subject Property as a Bible Camp would be
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denied and futile,

185.  Plaintiffs seek infunctive, declaratory, compensatory and punitive damage relief
for their injutles suffered as a result of Defendants’ unlawful conduct. In particular and not by
way of limitation, they seek a judgment: (1) an injunction preventing the Defendants from
interfering with Plaintiffs’ use of the Subject Property as a Bible camp; (2) anmulling and setting
aside the August 19, 2009, determinafion of the Committee and the February 11, 2010,
determination of the BOA which, respectively denied, and affiumed the denial of, the CUP
Applicants’ Application for Conditional Use Permit, and (3) ordering the immediate
unconditional issnance of ihe Conditional Use Permit. Plaintiffs also, and not by way of

limdtation, seek an award of costs and reasonable attorneys® fees,

COUNT]
RLUIPA, 42 U.S.C. § 2000ce(b)(3)(A)
“EXCLUSION AND LIMITS: TOTAL EXCLUSION”
186. Paragraphs 1 through 185 are incotporated by reference as if set forth fully herein.
187. Defendants have deprive& and continue to deprive Plaintiffs of their right to the
free exercise of religion, as secured by the Religlous Land Use and Institutionalized Persons Act,
by imposing and implementing a land use regulation that fotally excludes their proposed year-

round Bible Camyp use from the jurisdiction of the TOWN OF WOODBORO.
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COUNTII
RLUIPA, 42 U.8.C, § 2000¢ce(b)}{3)(B)
“EXCLUSION AND LIMITS: UNREASONABLE LIMITATION?
18-8. Paragrapha 1 through 185 are incorporated by reference as if set forth fufly herein,
189.  Defendants have deprived and continue to deprive Plaintiffs of their right to the
free exercise of rellgion, as secured by the Religlous Land Use and Institutionalized Persons Act,

by imposing and implementing a land use regulation that unreasonably limits religious

assemblies, institutions, or structures within a jurisdiction,

COUNT II
RLUIPA, 42 U.5.C. § 2000cc(a)
“SUBSTANTIAL BURDENS”
190,  Paragraphs 1 through 185 ars incorporated by reference as if set forth fully herein,
191, Defendants have deprived and continue to deprive Plaintiffs of their right to the
free exercise of religion, as secured by the Religious Land Use and Institutionalized Pefsons Act,
by imposing and implementing land vse regulations that place a éubstantial burden on f‘laintiffs’
religious exercise without a compelling governmental interest, and without vsing the least

restrictive means of achieving any governmental interest,
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COUNT IV
RLUIPA, 42 U.8.C. §2000ce(b)(1)
“EQUAL TERMS*
192.  Paragraphs 1 through 185 are incorporated by reference as if set forth fully herein.
193. Defendants have deptived and continue to deprive Plaintiffs of thelr right to the
froe exercise of religion, as secured by the Religious Land Use and Institutionalized Persons Act,
by imposing and implementing a land use regulation that treats a religious éssembly and

institution on less than equal terms with a nonreligious assembly and institution,

COUNT V
RLUIPA, 42 U.S.C. § 2000ce(b)(2)
“NONDISCRIMINATION”
194,  Paragraphs 1 through 185 are Incorporated by reference as if set forth fully herein,
195, Defendants have deprived and continue to deprive Plaintiffs of their right to the
free exercise of religion, as secured by the Religious Land Use and Institutionalized Persons Act,
by imposing and implementing land use regulations that discriminate against Plaintiffs on the

basis of religion or religious denomination.

49




App. 325

Case: 3;10-cv-00118-wmc Documentr#: 16 Filed: 04/27/2010 Page 50 of 54

COUNT V1
UNITED STATES CONSTITUTION
EQUAL PROTECTION CLAUSE, FOURTEENTH AMENDMENT
42U.8.C. § 1983
196.  Paragtaphs 1 through 185 are incorparated by reference ag if set forth fully hetetn.
197, Defendants have deprived and continue to deprive Plaintiffs of their right to equal
protection of the laws, as secured by the Fourtesnth Amendment to the United States
Constitution, by discriminating against Plaintiffs in the imposition and implementation of their
land use regulations,
COUNT VII
UNITED STATES CONSTITUTION
FREE EXERCISE OF RELIGION, FIRST AMENDMENT
42US.C. § 1983
198. Paragraphs 1 through 185 are incorporated by reference as if set forth fully herein,
199,  Defendants have deprived and continue to deprive Plaintiffs of the:ir free exercise
of religion, as secured by the First Amendment to the United States Constitution and made
applicable to the Stales by the Fowfeenth Amendment, by substantially burdening Plaintiffs’

religious exercise without a compelling governmental interest and by discriminating against

Plaintiffs,
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COUNT VIIL
WISCONSIN CONSTITUTION
ARTICLE I, SECTION 18
200. Paragtaphs 1 through 185 ate incorporated by reference as if set forth fully herein,
201, Defendants have deprived and continue to deprive Plaintiffs of their freedom of
worship, as secured by Article I Section 18 of the Wisconsin Constitution by interfering with the

Plaintiffs’ tights of conscience, and by preferring other religious establishments and medes of

worship,

COUNT IX
AMERICANS WITH DISABILITIES ACT
42 US.C. §§ 12131 et seq.
202, Paragraphs 1 through 185 are incorporated by reference as if set forth fully hersin.
203, Defendants have excluded from participation in or denied the benefits of the
services, programs, or activities of a public entity, or subjected to discrimination individuals with
a digability, by reason of their disebilities in violation of the Americans with Disabilities Act, 42

U.8.C. §§ 12131, et seq., and the implementing regulations.

COUNT X
REHABILITATION ACT
20 U.S.C. § 794

204, Paragraphs 1 throngh 185 are incorporated by reference as if set forth fully herein,
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205. Defendants have excluded from participation in or denied the benefits of the
services, programs, ot activities of a public entity, or subjected to discrimination individuals with
a disability by reason of their disabilities in violation of Section 504 of the Rehabilitation Act, 29

U.S.C. § 794, by reason of failing to make reasonsble accommodations.

COUNT XI
STATE LAW CERTIORARI REVIEW
Wis. Stats, § 59.694(10)
206. Paragraphs 1 through 185 are incorporated by reference as if set forth fully herein.
207. In denying the Application for Conditional Use Permit referenced by this
Complaint, Defendants COUNTY OF ONEIDA and ONEIDA COUNTY BOARD OF
ADJUSTMENT have erred by misinterpreting the OCZSPO and/or by making findings of fact

contraty to the manifest weight of the evidence,

REQUEST FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that this Court grant the following relief:
(8 A declaration that the Defendants’ laws and regulations preveniing the Plaintiffs’
Bible Camp use on the Subject Property, both on their face and as applied to the
Plaintiffs, aro illegal and unconstitutional as violating the United States and
- Wisconsin Constitutions, the Religions Land Use and Institutionalized Persons Act

of 2000, the Americans With Disabilities Act, and the Rehabilitation Act;
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(b)

(©)

@

(e)

®

A declaration that the Defendants’ actions preventing the Bible Camp use on the
Subject Property, including the denial of the Plaintiffs’ CUP and rezoning requests,
are llegal and wnconstitutional as violating the United States and Wisconsin
Constitutions, the Religious Land Use and Institutionalized Persons Act of 2000,
the Americans With Disabilities Act, and the Rehabilitation Act;

Preliminary and permatent injunctive relief preventing Defendants from illegally
and unconstitutionally applying the laws and regulations of the Defendanis to
Plaintiffe® vse of the Subject Property it Woodborto, Wisconsin, including, but not
limmted to, enjoining Defendants from applylng their laws in a manner that
substantlally burdens Plaintiffs* religious exercise, enjoining Defendants from
applying their ordinances and adopted land use plans in a disorimiﬁatory manner,
and otherwise enjoining Defendants from preventing Plalntiffs’ exercise of
constitutional and statutory rights;

An award to Plaintiffs against each of the Defendants for compensatory and
punitive damages in an amount to be determined at trial;

An order reversing both the Planning & Zoning Committee decision of August 19,
2009, and the Board of Adjustment's Decision, Order and Determination of
February 11, 2010 and instead granting or commanding the granting of the
Conditional Use Permit as applied for;

An awerd fo Plaintiffs of full costs, disbursements and attorneys’ fees, fo the extent
permitted by law, arising out of Defendants’ laws, actions and land use decisions

and out of this litigation; and
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(g)  Suchother and further relief as this Court may deem just and approptiate,

DEMAND FOR JURY

Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiffs hereby demand a

trial by Jury in this action of all issues so triable.

Respectiully submitted by the Plaintiffs this 27th day of April, 2010.

LAW OFFICE OF ARTHUR G, JAROS, JR.

WQW f

Arthur G. Taros

1200 Harger Road
Suite 830

Oak Brook, TIl, 60523

Attorney for Al Plaz'nﬁﬁ%

STORZER & GREENE, P.L.L.C.
Roman P, Storzer

Robert L, Greene

110 Wall Street

11" Ploos

New York, N.Y. 10005

Attorneys for all Plainkiffs except
Crescent Lake Bible Fellowship and
Kim Williamson
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

EAGLE COVE CAMP & CONFERENCE CENTER, INC.,
a Wisconsin non-stock corporation,

ARTHUR G. JAROS, IR, individually, and ag Co-trustee
of the Arthur G. Jaros, Sr, and Dawn L, Jaros
Charitable Trust, and as Trustee of the Arthur G,
Jaros, St. Declaratior. of Trust, and as Trustee of
the Dawn L, Jaros Declaration of Trust,

WESLEY A, JAROS, as Co-trustee of the Arthur G. Jaros,
Sr. and Dawn L, Jaros Charitable Trust,

RANDALL 8, JARQS, individually, and as Co-trustee
of the Arthur G. Jaros, St. and Dawn L. Jaros
Charitable Trust,

CRESCENT LAKE BIBLE FELLOWSHIP,
a Wisconsin non-stock corporation,

and
KIM WILLIAMSON,
Plaintiffs
Vs,

TOWN OF WOODBORO, Wisconsin, a body corporate
and politic,

and

COUNTY OF ONEIDA, Wisconsin, a body corporate
and |

ONEIDA COUNTY BOARD OF ADJUSTMENT,

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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PLAINTIFFS’ NOTICE OF ADDITIONAL AUTHORITY RE: COUNT VIIX!
Plaintiffs respectively direct the Court’s attention to;

Willow Creek Ranch, L.L.C. v. Town of Shelby, County of LaCrosse, and Wisconsin
Municipal Mutual Insurance Company, 235 Wis, 2d 409 (8.Ct. 2000} at 429 (“although
immunity serves as a bar fo both money damages and injunctive relief based in tort,

municipalities do not benefit from the shield of immunity in actions seeking declaratory
relief”).

LAw OFFICE OF ARTHUR (5. JAROS, IR,

By:  [s/ Arthor G. Jaros, Jt.

Arthur G. Jaros, Jr
1200 Harger Road
Suite 830

Oak Brook, H1, 60523

Attorney for All Plaintiffs

'This submission is occasioned by the new argument contained at Point VI,(B) on p. 57 of the Defendants
County’s and BOA’s Reply Brief (ECF Doc. #97) that the County and the BOA are “thus entitled to
summary judgment® on Count VIII whereas their supporting memorandum (ECF Doc, #52) at point VIII,
pp. 51-53, merely urged they were "entltled fo Immuniiy” (presumably insofar as immunity is lawfully
available) but did not argue entitfement to summary judgment as to the entirety of the relief, including
especlally declaratory relief, sought by Count VIIL. Moreover, their suppotting memorandum only
requested immunity for only two of the defendants” detertination acts, namely “whether or not to” (1)
“rezone the subjeot property; or” (2} “grant the requested corditienal use permit” (ECF Doo, #52, p. 52,
last paragraph) but (3)-did not argue for immunity as to Plaintiffs’ challenge to the face of the zZoning
ordinance and its zoning map, as originally adopted by the County and the Town, which facially
“preferred”-- throughout the Town of Woodboro--year round churches as a “mode of worship” over year
round Bible caraps, As to (3), the Court’s attention is further respectfully directed fo the same case
authotity, namely, 235 Wis.2d 409 but at 417, 424-427 (“abscluta and certain ministerial duty to defer to
the state™).

Ry,
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United States Court of Appeals

Jor the

Seventh Circuit |

Case No, 13-1274

'YE CAMP & CONFERENCE CENTER, INC,,
in non-stock corporation, ef af.,

Plaintiffs-Appellants,

TOWN OF WOODBORO, WISCONSIN, et al.,

Defendants-Appeliees.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN, NO. 3:10-CV-001 18-WMC,
WILLIAM M. CONLEY, CHIEF DISTRICT JUDGE

BRIEF AND REQUIRED SHORT APPENDIX
OF PLAINTIFFS-APPELLANTS

ROMAN P, STORZER

ROBERT L. GREENE

STORZER & GREENE, P,L.L.C.
Attorneys for Plaintiffs-Appellants
11 Broadway, Suite 615

New York, New York 10004
(212) 943-4343
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V.  THE DISTRICT COURT ERRED IN GRANTING SUMMARY

JUDGMENT ON PLAINTIFFS’ WISCONSIN CONSTITUTION
CLAIM - MOTION FOR CERTIFICATION.

A. Wisconsin’s Protection of Religious Exercise is Considerably Broader
than That of Federal I.aw.

The text of the Wisconsin Constitution’s protections of réligious freedom
diverges considerably from its federal counterpart. Article I, § 18 provides:

The right of every person to worship Almighty God according to the
dictates of conscience shall never be infringed; nor shall any person
be compelled to attend, erect or support any place of worship, or to
maintain any ministry, without consent; nor shall any control of, or
interference with, the rights of conscience be permitted, or any
preference be given by law to any religious establishments or modes
of worship; nor shall any money be drawn from the treasury for the
benefit of religious societies, or religious or theological seminaries.

(Emphases added.) Itis both stronger and more specific.

[Tlhese provisions, though sharing some similarities with the federal
provisions, are not the same. ... The protections and prohibitions in
the Wisconsin Constitution are far more specific. ... [TThis clause
contains extremely strong language, providing expansive protections
for religious liberty. Thus, we are not limited to current First
Amendment jurisprudence when interpreting our own constitutional
protections for religious liberty; rather, we are required to give effect
to the more explicit guarantees set forth in our state constitution.

Coulee Catholic Schools v. Labor and Review Comm’n, 768 N.W.2d 868, 887
(Wis. 2009); see also State v. Miller, 549 N.W.2d 235, 239 (Wis. 1996) (same).
Additionally, while the lower court accurately cited a decision of the

Wisconsin Supreme Court that held that the provision requites strict scrutiny

45




App. 334

Case: 13-1274  Document: 14 Filed: 05/09/2013  Pages: 127

review of any burden (not just “substantial” burdens) on religious beliefs,'® it erred
in summarily rejecting such claim merely by reference to its RLUIPA “Substantial
Burdens” decision. SA-48. Therefore, the district court’s failure to apply
independent analysis to the text of the Wisconsin Constitution in light of Count
VIII’s express invocation of that text constitutes plain and reversible error of law in

granting Defendants summary judgment on that count.

B. All Burdens on Religious Worship, and Not Merely Those That Are _
Described as “Substantial” Under Federal Jurisprudence, Are Subject to -
Strict Scrutiny Under Article 1, § 18 of the Wisconsin Constitution.

The lower court’s opinion erroneously concluded that there was no reason to
hold that “the protections offered Wisconsin citizens under Article I, § 18, are in
any way greater than its federal counterpart, much less RLUIPA’s additional
protections,” SA-48, which contradicts the passage from Coulee Catholic Schools
it quoted:

See also Coulee Catholic Schs. v. LIRC, 2009 WI 88, { 60, 768 N.W.2d

868, 768 N.W.2d 868 (applying “compelling state interest/least

restrictive alternative test” to a claim that a freedom of conscience

claim, which requires the plaintiff to prove “(1) that it has a sincerely

held religious belief, and (2) that such belief is burdened by the
application of the state law at issue....”).

1% Defendants’ motions below did not brief or argue against the applicability
of the Preference clause. See Doc. 57 at 44-47; Doc. 52 at 53-54. Instead, the sole
argument interposed piecemeal by the County Defendants against this cause of
action was an “immunity defense.” See Doc. 52 at 51-53. The lower court did not
rule on the immunity argument. Op. 48 n.26.
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SA-40 (emphasis added). See State v. Miller, 549 N.W.2d at 239-40 (same). The
County Defendants acknowledged the Same in their own brief. Doc, 52 at 53-54.
As the court held in Coulee Catholic Schools: “The Wisconsin Constitution
uses the strongest possible language in the protection of this right, Tt provides that
the right to worship as one is so convinced ‘shall never be infringed.’ It goes even
further, stating, ‘nor shall any control of, or interference with, the rights of
conscience be permitted.” It is difficult to conceive of language being stronger than

this.” Coulee Catholic Schools, 768 N.-W.2d at 885. (Emphases added.)

C. Having Found That Plaintiffs’ Religious Exercise Was Burdened. the
Court Frred In Not Applying Strict Scrutiny Review.

The District Court did not find that the Plaintiffs had not been “burdened” at
all, lrather that the Plaintiffs had not been “substantially burdened.” SA-33-39. It
acknowledged that Plaintiffs’ religious exercise was restricted. SA-28. However,
and without citation to any authority or argument of the Defendants, it then applied
the “substantial” component of RLUIPA to the analysis. SA-39 n.21. Thus, given
that Plaintiffs’ ability to worship as they see fit was burdened, and that the
Wisconsin Constitution protects against such burdens, the District Court erred in
analyzing the Wisconsin Constitution claim as being in pari materia with the

federal claims,
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The district court also failed to make the requisite findings under Wiscoﬁsin
law that the exclusion of year-round religious camps from the zoning districts in
which Plaintiffs’ land was situated would “promote the general welfare” and that
the burden from such exclusion was “commensurate with the promotion of the
general welfare.” State ex rel. Lake Drive Baptist Church v. Vill. of Bayside Bd. of
Trustees, 108 N.W.2d 288, 296 (Wis. 1961). Lake Drive Baptist Church also
requires “the closest scmtiny'r to the question whether the exclusion of a church

)
from a district is justified.” Id. at 297,

D. The District Court Frred in Failing to Address the “Preference” Clause of
Article I, § 18.

Among its specific provisions, the Wisconsin Constitution also forl:;ids “any
preference ... by law to any religious establishments or modes of worship.” The
County and Town land use regulations prefer certain “modes of worship” and
“religious establishments,” namely churches and religious schools, over religious
camps within their jurisdictions. See supra, § TII(B)(2)(b).

The court failed to address the unique provisions of the “Preference” clause
at all. Instead it erroneously adopted its holding on the federal claims as
dispositive. “[P}laintiffs’ claim for violation of the Wisconsin Constitution’s Free

Exercise Clause, Article I, § 18, is indeed ‘doomed’ for all the same reasons as its

federal constitutional equivalent ....” SA-48 (emphasis added). The Plaintiffs

48




App. 337

Case: 13-1274  Document: 14 Filed: 05/09/2013  Pages: 127

contend that the Defendants’ zoning permitting churches and religious schools but
prohibiting Bible camps is precisely the sort of impermissible preference between
different types of religious establishments or modes of worship prohibited by the
Preference clause. Doc. 16 147, 177, 201. However, there do not appear to be
any reported cases from Wisconsin’s courts that address the scope of the terms

“religious establishments” or “modes of worship,”

E. Motion For Certification to the Wisconsin Supreme Court

In order to permit the Wisconsin Supreme Court to address this important
provision of state constitutional law, the Plaintiffs hereby move this honorable

Court to certify the following question to the Wisconsin Supreme Court pursuant

to Seventh Circuit Rule 52:

Whether land use regulations, as adopted pursuant fo Wisconsin
Statutes §§ 61.35, 62.23(2) & (3), 66.1001, 59.69(1), (4) & (5), and
59.692, and implemented by County governments and by Town
governments authorized to exercise village powers, that explicitly or
effectively prohibit and/or greatly restrict certain forms of religious
worship such as religious camps based on such governments’ stated
preferences for other forms of religions worship, namely “churches”
and “schools,” implicates Article I, Section 18 of the Wisconsin
Constitution’s provision that no “preference be given by law to any
religious establishments or modes of worship,” and, if so, to what
standard of judicial review should such preferences be subject?

Should the Defendants prevail on all the federal law claims this question could be

dispositive of this action.
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V. DEFENDANTS FAIL TO REBUT THAT THE WISCONSIN

CONSTITUTION INCLUDES BROADER PROTECTIONS OF
RELIGIOUS EXERCISE.

A. Summary Judgment on the Merits of Plaintiffs’ Distinet,
State Constitution Claims by Mere Reference to Their
* Federal Claims Wag Error.

Wisconsgin’s protections of religious exercise are broader than
those of the federal constitution or RLUIPA, since they apply to any
burden on religious exercise, not merely “substantial” burdens. Wis,
Congst. Art. I, § 18. Both Coules Catholic Schools v. LIRC, 162 N.W.24
841, § 60 (Wis. App. 2008}, and State v. Miller, 549 N.W.2d 235, 239-40
(Wis. 1996), so state and require application of striet sorutiny without
imposing a requirement that the burden on religious exercise is

“substantial” See Miller, 543 N.W.2d at 241 (discussing “burden on

their sinderely held religious beliefs.”), Wisconsin's courts have atruck

- down such apparently slight burdens as a reflective triangle on Amish

buggies. Id,

The County arid Town appear to agree the protections ars broader
(CB48, TBE2) but shift to suggest that there is no burden on Eagle

Cove's religious exercise whatsoever, CB47. However, the district court
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acknowledged both the legitimacy of the “plaintiffs’, . , sincere belisf
that they have been called to bujld a Bible camp on the land in issus,”
and that such religidus exercise was “restrictfed]” SA-2, SA-98; see
alsoDoc. 77 19 71-75, Prohibiting Platntiffs from building a Bible comp
on their property must burden that sincere belief. Soe State ex rel
Lake Drive Baptist Church v Village of.Béijde, 108 N.W.2d 288, 299
(Wis. 1961) (plaintiff unable +o build a church on specific property),
The County further argues that Bagls ‘Cove’s" c]a:tm uhder the
“Preferante ‘Olause” of Article T, § 18 was “w awed s 0]347 -48. This i i8
nop_m‘_:;jg__a,f. It wasg ‘the County that did not address it in their opening
summary, jud_gme_,nt brief, although it was ‘included in Plaintiffy’
Amaiide’&.ééﬁ:bléirit. Doc. 52 at 53-54, Doc. 16 at {7 1, 86, 147, 177,
201, Neithey ~did the County argue for imniunity ‘o1 the claim of
violation that provision. Doc. 52 at 51-53, In lepiy the County ralsed

the Dew argument that it was e,ntltled to Summary Judgment” on the

-entivety “of Count VIII (Doc 97 at b57), Bagle Cove responded by

submitting & notics of additional authority, which included -another

reference to its Preforence Olause argument, Doe, 108 at 2.
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Additionally, the County admitted that strict serutiny review was
applicable under Article I, § 18 (Doc. 52 at 58+54), and Bagle Cove
explicitly agreed (Doc. 91 at 109 and adopted by reference its other
arguments, whbere it did address the mode of worship preforence issue,
See id. at 44-46. See U.S. v. Cortwright, 528 F.2d 168 (7th Cir, 1975)
(acc_epting arguments adepted by reference in briefs).

It is the district court that then disagreed with all parties, holding

that the Wisconsin provisions were “doomed’ for all the same reasons as

its foderal constitutional equivalent .., .” SA~48. Thére is no quaestion
that certain modes. of worship are preferred over Bible camps in the’

zomng ""él'istrict, in the Town, and throughout the County., Sse

supra, § VI; CB34. The lower court’s decision was error and should be

revaersed,

B. Wisconsin's Notice é)f Claim. Statute Does Not Bar This
Action, '

The County argues in the alternative that Fagle Cove failed to
»
comply with Wisconsin's notice of ¢laim provisions, This Court hag

previously ruled that commencement of an action constituteés actual

notice of a claim sufficient to comply with section 893.80, This is true'
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both in civil rights actions, Brockert v. Skornicka, 711 F.24 1876, 1380

.3 (7th Cir, 1983) (‘plaintiff commenced his state court suit within 120
days of his dismiggal, thug giving defondants ‘actual notice’ of his claim
in satisfaction of §§ 893.80 and 62,957, and damage claims. Orthmann
v. Apple River. Campground, Inc., T57 F.2d 909, 911-12 (7th Cir, 1985).
Wisconsin courts also found ‘actual notice excusing strict
compliance with the notice provisions of section 893,80 in two cases that
bear many similarities to this action. One ig Fcker Bros. v, Calumet
County, 321 Wis, 2d 51 (Wis. App. 2009), cited by the County, which
£ails to note that the court found “letters lover two years] to the county
plaming office, board and corporation counsel” containing their names,
addresses and their objections to the goning ordinance “provided
substantial compliance with § 898.80(1)(k). We conclude there was
actual notice.” Id. at 60; see also Siate v, Town of Linn, 556 N.W.2d
894, 400 (Wis. App. 1996) (“Village was aware of the State’s claim and.-
was 1ot prejuiiced by the State’s failure to comply with the
particulavities of § 493.80(1)(a), State” where Wisconsin DNR letters
were sent to the Town about a- dispute concerning a lakeghore access

ordinance). Here, Plaintiffs sent far more numerous lebters and
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communications over more years. Doce. 63-83, 63-34 at 9-10, 63-55,

The County fails to identify any specific written claim requirements

that ware not met. CB48S.

- 0. Defondants Are Not Immune From Suits For Declaratory
Judgment Under the Wisconsin Congtitution, '

Finally, the County argues that it is immune from suits for
damages and injunctive relief based on actions that are discreticnary,
OB48. However, “municipalities do not benefit from the shield of
immunity in actions seeking declaratory relief.” Willow Creok Eanch,
L.L.C. v. Town of Shelby, 611 N.W.2d 693, 702 (Wis. 2000). SesDoc. 16
at 52-53 (seeking declaratory relief under Wisconsin Constitution).
Their claims f;)r injunctive relief and damages are under federal law,
which is not subject to Wisconsin’s immunity statutes. The grant of

declaxatory relief would be of speciai gignificance because the

infringement of a fundamental right protected by a state constitution .

ghould ba gseen as constituting a per se “unreasonable limitation” under
w

that particular provision of RLUIPA.
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JURISDICTIONAL STATEMENT,

District Court's Jurisdietion

The District Court had jﬁrisdiction over this case as a civil action, commenced on March 10,
2010, arising under the laws of the Unjted States pursuant to 42 U.S.C. §1331 (federal question
Jurisdiction) for counts I-VIT, IX and X, which covnts alleged violations of 42 U.S.C. §82000cc ef

seg. (Counts I-V), 29 US.C. §§794 & 794a (Count X),42U.8.C, §§12131 e seg. (Count IX), and
42 US.C. §1983 (Counts V1-VID).

The District Court properly exercised supplemental jurisdiction over Counts VI and X1
under 28 U.S.C. §1367(a). Count VI alleged a violation of Article L, §18 of the Wisconsin
Constitution, Count X1 sought Certiorari Review under Wisconsin Statutes §59.694(10),

II. Jurisdiction of the Court of Appeals

This appeal is taken from the Opinion and Order denying both (i) Plaintiffs-Appellants
Motion under F.R.Civ.P. 54(b) and 60(b)(6) filed on May 13,2015 as District Court Dag. #171, and
(i) Plaintiffs-Appellants’ Mol:ion under F.R.Civ.P, 60(b)(5) filed on June 13, 2015 as District Court
Doc. #177. Thiswas an adjudication of all matters pendmgmﬂw Distriet Court, Nomotions tollmg
the time within which to appeal were filed,

This Court has jurisdiction, nnder the collateral order doctrine, to decide this cage pursuant
1028 U.5.C. §1291 and §1294, Browder v, Director, Department of Corrections, 434 U.S. 257 a )

263 (1978), and Monzidelis v. World’s Finest Chocolate, 92 Fed. Appx. 349 (Seventh Cir., 2004).

In that regard and pursaant to Circuit Rule 28(2)(3)(i1), Appellants state that the underlying Order

and Tudgment issned in _February, 2013 (see, Part IV, infra) were deemed sufficiently final for pur-

.1-
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poses of the prior appeal to this Court referenced in Part IV because Counts I - X were acijillélicated
by the District Court on the merits and Count X1 was dismissed without prejudice to the PIa_inﬁfféﬁi_ .

right to have the adjudication of that state law count performed in the Wisconsin state court system; - - :

!:-ie which litigation is presenfly j;;ending as civil action 13-CV-345 in the Cirouit Court for Oneida
4+ County. (Moses H, Cone Memorial Hospital v. Mercury Construction Corp., 460 US, 1 at 11
(1983); Quackenbush v, Allstate Insurance Company, 517U.8, 706 at 713 (1996); Moniano v, Ciry
of Chicago, 375 F.3d 593 2t 598 (7" Cir, 2004)). The state law count was deemed separable fiom
action in the District Court as that court’s Opinion and Order of February 1, 2013 so concluded
(District Court Doe. #155 at p. 48) in dismissing that count without any adjudication of the merits
' thereof and without prefudice, The previous grant on Febroary 1, 2013 of summary judgment on
all counts except Count X1, that ié, on CountsI- X, was practically unréviewable—-because that2013
ruling, as a matter of practical effect, ended the federal court proceedings'-unless there wers an

o immediate right of appeal to this Court which appeal this Court entertained on the merits (see, Part

IV).

IM. Notice of Appefl

The Notice of Appeal was filed with the District Court on August 17, 2016, within 30 days
of the entty of the August 11, 2016 Opinion and Order.

'But did not end the Plaintiffs® “case. The federal and state court proceedings are buta single
. “case™, Montano v. City of Chicago, 375 F.3d 593 at 600 (7" Cir. 2004): “Further, it is clear that only
one constitutional ‘case’ is present here ... . Had this been a case that reached federal court through
remaval, it is doubtful that the court would have had the anthority to remand only the state claims,
becaugs they are not ‘separate and independent,™ (emph, added)
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STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY
EAGLE COVE CAMP & CONFERENCE CENTER, INC,, w
a Wisconsin non-stock corporation, '
AHG 9 g 2114
ARTHUR G. JAROS, JR., o
as Co-trustee of the Arthur G. Jaros, Sr. and Dawn L. ' N —
Jaros Charitable Trust, and as Trustee of the Arthur G. CLERK GF CIRCUIT COURT

Jaros, 8r. Declaration of Trust, and as Trustee of the
Dawn L. Jaros Declaration of Trust,

WESLEY A. JAROS,
as Co-trustee of the Arthut G. Jaros, Sr. and Dawn L.
Jaros Charitable Trust,

and
RANDALL 8. JAROS,

as Co-trustee of the Arthur G. Jaros, S, and Dawn L.
Jaros Charitable Trust,

Plaintiffs,
Vg
ONEIDA COUNTY BOARD OF ADJUSTMENT,
Oneida County Coutthouse
P.O.Box 400
Rhinelander, W1 54501,
COUNTY OF ONEIDA, and
1 South Oneida Avenue
Rhinclander, Wi 54501,
TOWN OF WOODBORO,
8672 Soo Lake Road
Rhinelander, W1 54501,

Defendants,

Case No. 13-cv-345

For Certiotari Review and
Other Relief

Case Code: 30405

Amount in Controversy
Exceeds $10,000

AMENDED SUMMONS




App. 348

THE STATE OF WISCONSIN
To each person named above as a defendant:

You are hereby notified that the Plaintiff named above has filed a lawsuit or other legal action
against you, The Complaint, which is attached, states the nature and basis of the lega) action,

Within forty-five (45) days of receiving this Summons, you must tespond with a written
answer, as that term is used in chapter 802 of the Wisconsin Statutes, to the complaint, The court
may reject ot disregard an answer that does not follow the requirements of the statutes. The
answer must be sent ot delivered to the court, whose address is:

Clerk of Circuit Court
Oneida County Courthouse
P.O. Box 400
1 8. Oneida Ave.
Rhinelander, Wisconsin 54501

and fo Michael D. Dean, the Plaintiff’s attorney, whose address is

Michael D. Dean, LLC
P.O, Box 2545
Brookfield, WI 53045

You may have an attorey help or represent you.

If you do not pravide a proper answer within forty-five (45) days, the court may grant
judgment against you for the award of money or other legal action requested in the Plaintiff’s
Complaint, and you may lose your right to object to anything that is or may be incorrect in the

Plaintiff's Complairt. A judgment may be enforced as provided by law. A judgment awarding
money may become a lien agamst any real estate you own now or in the future, and may also be
enfotced by garnishment or seizure of property.

Dated this 29th day of August, 20 ;4.

ATTORNEYS FOR PLAINTIFFS

SCHMIDT & T, 8.C.
123 Grand Avenue /

PO Box 146 /

Wausau WI 54402-0146 / 77}

(715) 845-9621 Tyson V. Cain, SBN 1061878
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STATE OF WISCONSIN CIRCUIT COURT

ONEIDA COUNTY

EAGLE COVE CAMP & CONFERENCE CENTER, INC.
a Wisconsin non-stock corporation,

ARTHUR G. JAROS, JR.,
a3 Co-trustee of the Arthur G. Jaros, St, and Dawn L.
Jaros Charitable Trust, and as Trustee of the Arthur G.
Jaros, Sr, Declaration of Trust, and as Trustee of the
Dawn L. Jaros Declaration of Trust,

WESLEY A. JAROQS,
as Co-trustee of the Arthur G, Jaros, Sr, and Dawn L.,
Jaros Charitable Trust,

and

RANDALL S. JAROS,
a3 Co-trustee of the Arthur G, Jaros, Sr. and Dawn L.,
Jaros Charitable Trust,

Plaintiffs,
-VS-

ONEIDA COUNTY BOARD OF ADJUSTMENT,
Oneida County Courthouse
P, O, Box 400
Rhinelander, W1 54501,

COUNTY OF ONEIDA, and
I South Oneida Avehue
Rhinelander, WI 54501,

TOWN OF WOODBORO,
8672 Soo Lake Road -
Rhinelander, W1 54501,
Defendants'.

Case No, 13-CV-345

For Certiorari Review and
 Other Relief

Case Code; 30405

Amount in Controversy
Exceeds $10.000

FILED

ONEIDA COUNTY

AlG 9 9 X014

LTINS TRV |

GLERK OF GIRGUIT QUAF

AMENDED COMPLAINT

! With notice to Lhe Wisconsin Atllorney General per WS, STATS, §806.04(11),
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Plaintiffs EAGLE COVE CAMP & CONFERENCE CENTER, INC, (“ECCCC"), ARTHUR
G. JAROS, JR., WESLEY A. JAROS, and RANDALL 8. JAROS, by their -undersigned
attorneys, amend their Complaint, pursuant to the Court’s Scheduling Order dated August [6,
2014 and entered on the docket on Angust 18, 2014, for certiorari review pursuant to WIS, STAT,
§39.694(10) and for other relief, complaining of lj.efendant ONEIDA COUNTY BOARD OF
ADJUSTMENT (“BOA”) and, with respect 1o Counts [I-XV], for declaratory judgment pursuant
to Wis, STAT, §806,04 and for other relief, also complaining of Defendants COUNTY OF
ONEIDA a_nd TOWN OF WOODBOQORO, as follows:

INTRODUCTION

1. Plaintiffs intend to use certain land owned by the Jaros family for over sixty yeats and
located in the “*Northwoods™ lakes region'of north-central Wisconsin, specifically within the
jurisdictions of TOWN OF WOODBORO (“TOWN” or “WOODBORO™ and COUNTY OF
ONEIDA ("COUNTY?"), a3 a year-tound Bible Camp. which will serve, among others, youth
with medical disabilities,

2.. The Defendant ONEIDA COUNTY BOARD OF ADJUSTMENT has unlawfully and
unconstitutionally prevented the use and operation of the Bible Camp by violating its own
procedural orders and notices, by proceeding upon an incorrect theory of law, and by acting in
atbitrary, oppressive and unreasonable fashion, hostile to the protections of religious liberty
guaranteed by the Constitution of the State of Wisconsin and in a manner dismissive of the
advice of its own independent legal counsel.

3. [Interpreting the "ONEIDA COUNTY ZONING AND SHORELAND PROTECTION

ORDINANCE (“OCZSPO") -- in & manner not required by its text and in & manner w.hich
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violated the dictates of the Constitution of the State of Wisconsin to prohibit the Bible Camp use
outright on the Jaros property and completely from the TOWN OF WOODBOROQ, while
permitting similarly situated uses such as institutional churches, institutional diploma-oriented
parochial and/for public boarding schools, libraties, community buildings, museums and
community living arrangements - violates state constitutional protections of teligious freedom,
due process and equal protection of the law, both on the face of the land use regulations
themselves and as applied by the Defendant BOA.,

4. The COUNTY, as affirmed by the Defendant BOA, has further acted in bad faith
toward the Plaintiffs by falsely declaring and informing Plaintiffs that their use was permitted on
the propetty as currently zoned as a conditional use (which was the basis for rejecting a rezoning
application), thereby inducing them to comply with time-consurning and costly procurement of
site-specific permits from the State of Wisconsin (required by the COUNTY OF ONEIDA as a
condition of procéssing the conditional use permit application), only to later inform Plaintiffs
that such use was in fact not eligible under the applicable zoning ordinance as a conditional use
and rejecting the conditional use permit application on that basis.

5. Finally, Defendant BOA has explicitly taken the position that Bible Camps, as a
modality of religious exercise to evangelize, is not entitled to the same protection as
fnstitutionalized “churches” and institutionalized diploma-oriented “religious schools,” contrary
to the Wisconsin Constitution’s protection of freedom of worship and/or exp;'ess prohibitions on
preferring one “mode of worship” over another and on preferring one type of “religious

establishment™ over another.
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PARTIES AND THOSE IN PRIVITY OR OTHERWISE DIRECTLY INTERESTED

6, Plaintiff EAGLE COVE CAMP & CONFERENCE CENTER, INC. is a non-stock
corporation formed under the Laws of the State of Wisconsin on December 27, 2004 under the
original name of Squash Lake Christian Camp, Inc,

7. Plaintiff ARTHUR G. JAROS, JR. is a co-lrustee of the ARTHUR G. JAROS, SR,
AND DAWN L. JAROS CHARITABLE TRUST (“CHARITABLE TRUST™), and successor
trustee under the _ARTHUR {, JARGS, SR, DECLARATION QF TRUST, and successor trustee
under the DAWN L, JAROS DECLARATION OF TRUST,

8. Plaintiff WESLEY A, JAROS is a co-trustes of the CHARITABLE TRUST.

9. Plaintiff RANDALL S, JAROS is a co-trustee of the CHARITABLE TRUST.

10. CRESCENT LAKE BIBLE FELLOWSHIP is a non-stock corporation formed under
the laws of the State ’of Wisconsin,

11, Defendant TOWN OF WOODBORO is a civil town, possessing its own elected town
board and taxing and other powers, and a body corporate and politic under Wisconsin Statutes
§ 60.01, whose territory is almost but not quite contiguous with that certain regular, geographic
township surveyed pursuant to, or in accordance with, the Land Ordinance of 1785 and known as
Township 36 North, Range 7 East of the Fourth Principal Meridian of approximately 6 miles
square, all lying within the COUNTY OF QNEIDA.

12, Defendant COUNTY OF ONEIDA is a body corporate under Wisconsin Statutes
§ 59.01, situated entirely within the State of Wisconsin and within a geographic region densely
populated with lakes and forest known as *“The Northwoods,”

13. Defendant ONEIDA COUNTY BOARD OF ADJUSTMENT is a board authorized by
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Wisconsin Statutes § 59,694, created by action of the COUNTY OF ONEIDA.

14. For ease of reference, Plaintiffs* Causes of Action are summarized as follows. Cuauses
of Action IT - XVI present issues of law arising under the Wiscﬁnsin Constitution that may
properly be considered under Plaintiffs’ Cause of Action L, for certiorari review under § 59.694,
stats. Plaintfifs state those Causes of Action Il - XV for declaratory judgment as separate Counts
for the sake of clarity to assist the Court and Parties in identifying and addressing the distinct
legal issues, and because Plairitiffs are entitled to pursue such declaratory judgment actions
separately apart from their action for certiotarl, E.g., Willow Creek Fam:h, LLC. v. Town of
Shelby, 224 Wis, 2d 269, 284-85, 592 N.W.2d 1§, 22 (Ct, App. 1998) affd, 2000 WI 56, 235
Wis, 2d 409, 611 N.W.2d 693,

15, Plaintiffs are entitled to pursue Causes of Action II - XVI because the federal courts in
prior federal litigation between the parties declined or failed to address or dispose of specific
issues of state law raised by Plaintiff in relation to protection from government “preferences”
under Wisc. Const. art. I, §, and would have further have rdeclined to consider due process and
equal protection issues peculiar to Wisconsin state law. See, e.g., State ex rel. Lake Drive Baptist
Church v. Vill, of Bayside Ea‘. of Trustees, 12 Wis, 2d 585, 108 N.W.2d 288 (1961). See also

Parks v. City of Madison, 171 Wis.2d 730, 738-39, 492 N.W.2d 365 (Ct.App.1992), Aldrich v.

Labor & Indus. Review Comm'n, 2008 WI App 63, 310 Wis. 2d 796. 801-02, 751 N.W.2d 866, ‘

8685.
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SUMMARY OVERVIEW OF CAUSES OF ACTION

COUNT I CAUSE OF ACTION ARISING FROM
BOARD OF ADJUSTMENT AFFIRMING DENIAL OF CUP APPLICATION

I.  ACTIONFOR CERTIORARIREVIEW
§ 59.694, STATS., PARS. 170.-202,

COUNTS II-I1I: CAUSES OF ACTION FOR DECLARATORY JUDGMENT ARISING FROM
TOTAL EXCLUSION OF SINGLE PRINCIPAL RELIGIOUS STRUCTURE CAMPS
FROM ALL ONEIDA COUNTY AREAS SUBJECT TQ OCZSPO

II.  RELIGIQUS PREFERENCE, FACIAL CHALLENGE
WIS. CONST. ART. I, § 18, PARS. 203.-228,

II, SUBSTANTIVE DUE PROCESS, FACIAL CHALLENGE
Wis, CoNST, ART. [, § 8, PARS. 229,230,

COUNTS IV-V: CAUSES OF ACTION FOR DECLARATORY JUDGMENT ARISING FROM
TOTAL EXCLUSION YEAR ROUND RELIGIOUS CAMPS
FROM THE ENTIRE TOWN OF WOCDBORO AND/OR ENTIRE ZONING DISTRICTS

IV, RELIGIOUS PREFERENCE, FACIAL CHALLENGE
Wis, ConsT, ART. I, § I8, PARS. 231,-234.

VY. SUBSTANTIVE DUEPRGCESS, FACIAL CHALLENGE
Wis, ConsT. ART. ], § 8, PARS. 235,236,

COUNTS VI-XI: CAUSES OF ACTION FOR DECLARATORY JUDGMENT ARISING
FROM PREFERENTIAL TREATMENT OF INSTITUTIONALIZED CHURCH AND NON-
SEASONAL PAROCHIAL SCHOOLS IN THE TOWN OF WOODBORO

V1. RELIGIOUS PREFERENCE, FACIAL CHALLENGE
Wis. CONST, ART. I, § 18, Pars, 237.-241.

VII. RELIGIOUS PREFERENCE, AS APPLIED CHALLENGE
Wis, CONST. ART. I, § 18, PARS, 242,243,

VI, SUBSTANTIVE DUR PROCESS, FACIAL CHALLENGE -
WIS, CONST. ART. I, § 8, PARS. 244.-245,

[X. SUBSTANTIVE DUE PROCESS, AS APPLIED CHALLENGE
WIS, CONST. ART. [, § 8, PARS. 246,-259.
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X, EQUALPROTECTION, FACIAL CHALLENGE
Wis. CONST. aRT. I, § 1, PARS. 260.-261. '

X1, EQUALPROTECTION, AS APPLIED CHALLENGE
WIS, CoONST. ART. I, § 1, PARS, 262,-263,

COUNTS XI1I-XIV: CAUSES OF ACTION ARISING FROM
PREFERENTIAL TREATMENT OF INSTITUTIONALIZED CHURCH AND
NON-SEASONAL PAROCHIAL SCHOOLS IN THE COUNTY OF ONEIDA

XiI. RELIGIOUS PREFERENCE, FACIAL CHALLENGE
Wis, CONST, ART. I, § 18, PARS. 264.-269,

XIIT. SUBSTANTIVE DUE PROCESS, FACIAL CHALLENGE
WIS, CONST. ART, |, § 8, PARS, 270,-271,

X1V, EQUAL PROTECTION, FACIAL CHALLENGE
WIS, CONST, ART. |, § 1, PARS, 272.-273,

COUNTS XV-XVL CAUSES OF ACTION ARISING EROM -
ADMINISTRATION OF OCZSPO APPLICATION PROCEDURES

XV. RELIGIOUS BURDEN
Wis, CONST. ART. I, § 18, PARS, 274.-284.

XVIL PROCEDURAL DUE PROCESS
Wis, CONST. ART. L, § |8, PaRrs, 285.-288.
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JURISDICTION AND VENUE

16. This court has certiorari review power conferred upon it by Wis, STAT. §59.694(10)
including the powers to take evidence, appoint 4 referee to take evidence and report findings of
fact and conclusions of [aw, and reverse or otherwise partly or wholly modify the decision of the
Board of Adjustment brought up for review by this certiorari actioﬁ.

17. The décision of the Defendant BOA was dated February 11, 2010, On the 27 day
tileraafter, namely, March 10, 2010, Plaintiffs filed a civil action docketed as #10-cv-00118 in
the United States District Coutt for the Western Disirict of Wisconsin and Count X1 of which
sought certiorari review now being sought by Count 1 hetein.

18. On February 5, 2013, the District Court entered a judgment upon a memorandum
opinion dated February 4, 2013, which dismissed Count XI without prejudice to re-filing in this
Court. On February 5, 2013, Plaintiffs filed their Notice of Appeal to the Seventh Circuit U.S,
Court of Appeals which appealed, inter alia, the dismissal of Count X1, On Qetober 30, 2013, 2
panel of the Seventh Circuit U.8, Court of Appeals issued an opinion which affirmed such
dismissal. This state court ci';li] action is commenced within 30 dé.ys of October 30, 2013,

19. This court also has plenary power over the additional counts for declaratory judgment
under § 806.04, Stats., set forth herein, Neither are such cou;lts barred by law-of-the-case, issue
preclusion. or claim preclusion.

20. Venue is proper in this Court in that all of the events giving rise to the claims herein
oceurred in this Circuit and Defendants ate subject to personal jurisdiction in this District as of

the commencement of this action,
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FACTUAL ALLEGATIONS COMMON TO AND INCORPORATED IN EACH COUNT

21, The allegations of fact provided in this and other scctions of this Complaint are
comprehensive but not exhaustive, and Plaintiffs intend and preserve their right to provide
additional facts and evidence for consideration of the Court during litigation of this action,

The Bible Camp

22, Since 2004, various of the Phau.intiffs frave been attempting to develop and use certain
property described infra as a year-round religious Bible Camp. This use constitutes religious
exercise, and is motivated by the Plaintiffs’ Protestant evangelical Christian religious faith which
mandates, Including but not limited to the reasons set forth in 4 61 and 62, below, that they use
the Exclusively Charitable Acres (infra  55) for such purpose,

23. Christian Bible camp ministries are a vital form of religlous exercise, separate and
distinct from organized churches and play key roles in bringing persons to Christian faith and in
strengthening and maturing the Cheistian faith of persons who have alveady professed
Christianity. As described in detail below, an important aspect of the Bible Camp will be to
speciftcally minister to youth suffering from serious disabling medical conditions that preclude
them from attending many other established Bible camps.

24. The objectives of the Bible Camp are to provide a year-round Bible camp facility with
one principal structure, a multi-function lodge building, that will contain (1) a chapel (i.c..
church structire) for worship of the triune God, as understood by the orthodox creeds of the
Christian church; (2) classrooms, identical to those of an ingtitutional- school. for religious

ingtruction, including topics related to events or occurrences recorded andfor depicted in the
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Holy Bible; (3) boarding accommodations, pritarily in the form of bunkrooms; (4) food setvice
facilities including dining hall and commercial kitchen, both identical to those of an institutional
school; and (5) recreational amenities including soccer field(s), softball field, swimming beach,
and cross-country ski and walking nature trails. The majority of the Bible Camp’s activity will
involve evangelism, worship, prayer, meditation, devotionat Sctipture reading, discipleship and
role-modeling and Christian educational instruction,

25, The Biblhe Camp’s summer season ministry for school age youth will involve their
attending on a weekly basis, segregated by gender and age, what are known as Youth Camps.

26. During the non-summer seasons of the year, the Bible Camp will minister mainly to
aduolts and will include the same ministries of worship in the beauty of God's creation,
evangelism, discipleship and role-modeling, and education including Christian theology,
Christian apologetics and the relation of sctence to Christian belief,

27. Plaintiffs ARTHUR G, JARQS, JR,, WESLEY A. JAROS and RANDALL S, JAROS,
ages 63, 60 and 35, respectively, each a resident of the State of Hlinois, have their life-long
secondary residences at Squash Lake in the TOWN OF WOODBOROQ, almost immediately
adjacent to the SUBJECT PARCEL.

28. Plaintlffs ARTHUR G. JAROS, IR, and RANDALL 8. JAROS desire and intend to
personally teach Christian education courses at the Bible Camp, both to youth and to adults, in
order to exercise their sincere and long-held religlous beliefs. The topics of such courses will
include: “Bible Survey (Old Testament and/or New Testament),” “The Bible and Law-the
Interaction of God’s Law and American Civil Law,” “Law and Grace — Analyzing the

Antinomian Tendencies of Contemporary Protestant Christianity,” “The Palestinian-Isrueli

10
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Conflict-Causes & Solutions from a Multi-faceted Biblical Perspective: Theology, Morality &
Law,” “Christian Apologetics, Bpistemology and Metaphysics (honors high school and otder
only),” “The Basics of Christianity for Young Children: Using the Holidays as Tools for

Understanding the Christian Faith,” and “Jesus” Teaching on Divorce and Remarriage-Tough

and Ovetlooked Teachings of the Lord Jesus Christ and How Couples Engaged to be Married

May Implement Them with Force and Conviction”* The Bible Camp will provide the Jaros
Brothers with a forum of expression in which these Christian theological beliefs will be able to
be freely communicated.

29. Phintiffs ARTHUR G. JAROS, JR., WESLEY A. JAROS, and RANDALL §. JAROS
are Trustees of the Arthur G, Jaros, St, and Dawn L. Jaros Charitable Trust (the “Charitable
Trust™. The Declaration of Faith that forms the basis of the Charitable Trust's policies and iy set
forth in the charitable trust agreement dated May 15, 2002, states: |

DECLARATION OF FAITH
1) 'We believe in the Scriptures of the Old and the New Testaments as verbally
tnspired by God and inerrant in the original writing, and that they are of

supreme and final anthority in faith and life.

2) We believe in one God, etemally existing in three Persons: Father, Son and
Holy Spitit.

3) We believe that Jesus Christ was begotten by the Holy Spirit, born of the
Virgin Mary, and is true God and true man,

4) We believe that man was created in the image of God; that he sinned, and
thereby incuired not only physical death, but also that spiritual death
which is separation from God; and that all human beings are born with a
sinful nature, and, in the case of those who reach moral responsibility,
becotne sinners in thought, word and deed.

5) We believe that the Lord Jesus Christ died for our sins, according to the
Scriptures, as a representative and substitutionary sacrifice; and that all
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who believe fn Him are justified on the ground of His shed blood.

6) We believe in the physical resurrection of the crucified body of our Lord, in
His ascension into Heaven, and in His present life there for us, as High
Priest and Advocate.

7) We believe in “that blessed hope,"” the personal return of our Lord and Savior
Jesus Christ.

8) We believe that all who receive by faith the Lord Jesus Christ are born again
of the Holy Spirit, and thereby become children of God, having their status
befote God change from unjust and lost to justified by the gracious
imputation of Christ’s righteousness.

9) We believe that a child of God, to retain justified status, must diligently
endeavor to obey the Commandments of the Lord, must persevere in the
profession of Faith and process of sanctification, and must overcome the
temptation to be given over to a lifestyle disgraceful to the Lord.

10} We believe in the bodily resurrection of the just and the unjusi, the
everiasting blessedness of the saved and the everlasting punishment of the
lost.

30, Plaintiffs ARTHUR G, JAROS, IR., WESLEY A. JAROS, and RANDALL S. JARGQS
are the sole directors of the Plaintiff EAGLE COVE CAMP & CONFERENCE CENTER, INC.
The Statement of Faith of Plaintiff EAGLE COVE CAMP & CONFERENCE CENTER, INC,,
adopted duedng 2006, provides as follows:

1) We believe in the Scriptures of the OI& and New Testaments as verbally
inspired by God, and inerrant in the original writings, and that they are of

supreme and final authority in faith and life. (2 Timothy 3:16, 17: 2
Peter 1:21) : '

2) We believe in one God eternally existing in three persons: Father, Son and
Holy Spirit, (Mark 12:29; 2 Corinthians 13;14; Matthew 28:19, 20, |
John 5:7)

3) We believe that Jesus Christ was begotten by the Holy Spirit and born of the
Virgin Mary and Is ttue God and true man. (Matthew [:18-20; Isaiah
7:14)

- . e A n
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4) We believe that man was created in the image of God, that be sinned and
thezeby incurred not only physical death, but also spiritual death which is
separation from God; and that all human beings are born with a sinful
nature, and in case of those who reach moral responsibility, become
sinners in thought, word and deed. (Genesis 1:26; John 5:40, 6:33;
Ephesians 2:1-3)

5) We believe that Jesus Christ died for our sins according to the scriptures as a
representative, and substitutionary sacrifice, and washed us from our sins
in His own blood, All who by faith receive Him as their petsonal Savior
are justified on the ground of His death, burial and resurrection. They are
born of the Holy Spirit, and thereby become the children of God. (John
1:12, 3:3-5, 16; 1 Corinthians 15:3-5 Revelation 1:5)

6) We believe in the resurrection of the crucified body of our Lord Jesus Christ,
in His ascenslon into heaven, and His present life there for us as High
Priest and Advocate. (Luke 24:36-46; Acts 2:22, 24; 1 Corinthians 15:3-
5) :

7) We believe in that “Blessed Hope,” the personal, pre-millennial and
imminent return of our Lord and Savior Jesus Christ for His redeemed
ones; and in His subsequent pre-millennial return to earth with Mis
saifts, to establish His millennial kingdom, (John 14:1-3; Acts I:t(;
Luke 12:40; | Thessalonians 4:13-18; Revelation 19:1 1-16, 20:1-6)

8) We believe in the bodily resurrection of the dead: the saved to eternal life and
blessedness, the unsaved to eternal conscious suffering and woe. (John
5:28-29; Revelation 20:4-5, 12-13; 1 Corinthians 15:51-53)

9) We believe in the preaching of the gospel to every person, and the edification
of the individual members of the body of Christ. (Matthew 28:18-20;
Acts 1:8)

31, The Bible Camp would be operated In accordance with the Statement of Faith described

32. EAGLE COVE CAMP & CONFERENCE CENTER, INC. and the JAROS
CHARITABLE TRUST are both charitable organizations approved by the United States of

Ametica, Department of the Treasury, Internal Revenue Service, as private foundations, with the

13
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former being additionally designated as a private operating foundation,

33. CRESCENT LAKE BIBLE FELLOWSHIP has directly or indirectly operated its own
Bible camp under the name Crescent Lake Bible Camp (*CLBC") situated in the Town of
Crescent, County of Oneida, Wisconsin since the .i93b’:.;. The Town of Crcscent is adjacent to
the TOWN OF WOODBORO.

34, CRESCENT LAKE BIBLE FELLOWSHIP has for many years devoted most of the
summer season to what are known as Family Camps, where entire families come to be nurtured,
as families, in Christian growth and discipleship.

33. In recent years, CRESCENT LAKE BIBLE FELLOWSHIP desired to expand lis
ministry to provide for Youth Camp ministries ch'xring the entire summer season,

36. CRESCENT LAKE BIBLE FELLOWSHIP lacks the physical capacity at its own

facility in the Town of Crescent in the COUNTY OF ONEIDA to accommodate and serve those

interested in Christian camping and in particular to meet the needs of youth campers.

37. CRESCENT LAKE BIBLE FELLOWSHIP intends to serve youth with medical
disabilities and their families, and intends to devote several weeks over the summer for such
camps.

38. In order to accomplish its own Youth Camp ministry objective, CRESCENT LAKE
BIBLE FELLOWSHIP entered into an Operating Agreement with the CHARITABLE TRUST
and EAGLE COVE CAMP & CONFERENCE CENTER, INC. in August, 2006, In accordance
with the agreement, CRESCENT LAKE BIBLE FELLOWSHIP will provide staff and
programining services for the proposed Bible Camp.

39. CRESCENT LAKE BIBLE FELLOWSHIP intends to serve youth with medical

14
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disabilities at the Bible Camp because the type of construction planned for the Bible Camp
permits the accommodation of such youth with speéial needs. CRESCENT LAKE BIBLF
FELLOWSHIP’s current facilities at Crescent Lake cannot accommodate such youth because of
its age and the construction types of the camp buildings.

40. The operation of the Bible Camp will be pure religious exercise including evangelism,
worship, devotional reading of the Holy Scriptures, prayer and meditation, discipleship, role-
modeling, teaching of moral virtues (including good citizenship} and against moral vices, and
wholesome recreation in the beauty of, and therefors permitting reflection on and thankfulness
for, God’s Nerthwoods creation,

41. Bible camps generally and the instant Bible Camp in particular promote the general
welfare and play a positive role in promoting and protecting healthy sutroundings for family life,

42. The Operating Agreement, which references Fagle Cove Camp & Conference Center,
Ine, by itsroriginai name, namely, Squash Lake Christian Camp, Inc. (“SLCC™), contains a

doctrinal statement of faith and further states, infer qlia:

*  “All programming by CLBC will be in accordance with the Camp’s doctrinal
statement.”

¢ “It will be the intention of CLBC and SLCC to attract unbelieving campers to

- the camp and communicate the Gospel of Jesus Christ to them in hope that

they will accept Him as their personal Savior and make Him the Lord of theis
lives,”

*  “It will be the intention of CLBC and SLCC to attract campery from all
denominations and faiths for the purpose of instructing them in actuat
righteousness (i.e., holy living) and faith according to God's Word."

* “All instructors including counselots and any camp chaplain shall profess this
Statement of Faith.”

43, The Operating Agreement states that the purpose of the Bible Camp is to “carry|] on,

15
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thereon, based on the teachings of God's Word, a Christian Bible Camp within that certain
Protestant tradition within the Christian religion broadly described and known as *evangelical’
for the purposes of evangelizing non-Christians, providing opportunities to worship the triune
God in the special setting of the beauty of His Nerthwoods creation and with due consideration
and respect for the residents of Squash Lake, fostering discipleship and sanctification and
equipping Christians for the work of minlstry and for the apologetics task . ., "

44, The Bible camp will attract and serve youth and adults from throughout the State of
Wisconsin including the TOWN and COUNTY as well us the Twin Cities area of the State of
Minnesota and the metropolitan areas of northern liinois including greater Chicago and
Rockford.

45. In furtherance of Plaintiffs’ mission to serve campers with serious disabling medical
conditions, the Bible Camp would have a climate-controlled environmeni that would be of
particular importance to campers whose conditions create respiratory, cardiac or other problems
when exposed to uncontrolled outdeor environments, Heat, cold or humidity would not affect a
camper’s experience when they have an environmenially protected space if weather conditions
would affect their health, Dust, mold or other outdoor irritants can be controf.ied, offeting relief
to the campers. |

46, The Bible Camﬁ would include an indoor recreation area that would aliow recreation
and learning when outdoor conditions are not healthy or safe for campers with serious disabling
medical conditions. A planned greenhouse will allow the Bible Camp to bring the outdoors
inside to teach outdoor education programs to children who cannot go outside because of their

disabilities. A library and classtooms enable teaching biblical principles to those whose

16




App. 365

handicaps prevent them from receiving such instruction outside.

41. The Bible Camp would have paved pathways. Mobility s frequently a problem for a
medically challenged camper, and the pathways to the lake and recreation areas will be safe for
the unstable camper to walk on and would allow wheelchair access that dirt paths would not, It
also will provide a transportation system featuring a self-propelled tail car providing ADA-
acceptable mobility to and from the parking lot and recreation areas. Golf carts will be available
to serve the campers on the paved pathways, ADA-compatible elevators will be availabls to
transport children who are unable to use stairs. Restrooms will be ADA-certified providing all
the room and handles that a disabled child would need to negotiate effectively.

48. The Bible Camp would also provide a Medical Facility/Nurses Station that can be
designed to provide the needs of & first responder, if a camper tequired medical emergency
treatment. It would also have a security system controlling corridors and rooms, allowing
notification in case of a medical emergency. Access is controlled by security codes and alarms,
further protecting the camper from unwanted guests, a concern for children who cannot
physically protect themselves.

49. The Bible Camp’s food service area will store and prepare special dietary products
required by the campers.

50. The aforementiotied design features will allow the Bible Camp to serve youth who
suffer from medical disabilities that limit their mobility and/or prevent them from safely
engaging in a wide variety of activities in the outdoors. These individuals are unable to attend
most other Bible camps, Upon information and belief, after investigation, the Plaintiffs believe

that there are no Bible camps in the upper Midwest that have the facilities for Christian

17
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programming, where the Gospel is presented and hope can be imparted to youth and their
families who are struggling with questions about life and their medlcal conditions, and meet the
needs of children with medical disabilities that Eagle Cove Camp would provide, There are very
few camps of any kind that deal with children who have serious medical problems, such as
cancer, heart and lung problerms,

51, Based on the foregoing, the Plaintiffs believe that many disabled children are unsble,
because of their disabilities, to find access to Bible camp services in other locations. Under those
circumstances, the Defendant’s actions in refusing to make a reasonable accommodation to their
zoning scheme to permit the Plaintiffs o opetate the Bible Camp prevents seriously medically
disabled chiidren from accessing Bible camp services by reason of their disabilities, in violation

of the Americans with Disabilities Act and the Rehabilitation Act,

52, The camp’s dining hall and chapel were designed for a maximum of 300 persons and-

the camp’s capacity in all regards is average among existing year round Bible camps situated
elsewhere in the COUNTY.
The Subject Property

53. Plaintiff EAGLE COVE CAMP & CONFERENCE CENTER, INC. presently owns and
at all relevant times has owned approximately 29 acres lying entirely within the Town of
Woodboro, having between 550 and 600 feet of Jake fro‘ntagc on Squash Lake, an approximately
400-acre clear water publicly owned 'mland’ lake, and is directly served by United States
Highway Route 8, a main east-west artery across northern Wisconsin, The western portion of
Squash Lake lies in the Town of Woodboro and the eastern portion lies in the Town of Crescent,

both towns lying within the County of Oneida.
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54, There is held in the CHARITABLE TRUST approximately 5 acres, consisting
principally of a large natural ravine (the “Amphitheater”) contiguous to the aforesaid 29 acres,

53. The 29 acre parcel and the 5 acre parcel are devoted to the exclusive use of the Rible
Camp and are hereinafter referred to as "Exélusivcly Charitable Acres.” A substantial portion of
the Exclusively Charitable Acres lies greater than 1000’ from the ordipary high water mark of
Squash Lake,

56. Plaintiff Arthur G. Jaros, Jr., as trustee of the Jaros Family Trusts, also owns
approximately 25 acres, adjacent and immediately to the north of the Exclusively Charitable
Acres, which 25 acres have in excess of 1800 feet of additional lake frontage on Squash Lake
and are intended to be made available on a non-exclusive basis to EAGLE COVE CAMP &
CONFERENCE CENTER, INC. to provide additional open space for various of the Bible
Camp's purposes set forth above.

57. Together, the approximately 34 Exclusively Charitable Acres and the 25 acres owned
by the Jaros Family Trusts are referred to as the “Subject Property” or “Subject Parcel,”

58. The eastern portion of the Exclusively Charitable Acres is rugged and heavily wooded
with two ridges running approximately parallel to the shore of Squash Lake. The western
portion of the Exclusively Charitable Acres consists of flat field along with “the Amphitheater,”
the bottom of which is dry even though below the surface of Squash Lake,

59. The Subject Property was purchased by the paternal grandparents of the three JARQS
plaintiffs in the eatty 1940s.

60. Ownership and/or control of the Subject Property passed to the generation represented

by the three JAROS brother plaintiffs in 2004,
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61. The Exclusively Charitable Acres represent the prime portion of the JAROS plaintiffs’
inheritance which they regard as the Biblical “firstfruits” of their inheritance and analogous to
the “Tamb without blemish.”

6'2. The Subject Property is particularly well~suited for a Bible camp land use.

63. Plaintiff Arthur G. Jaros, Jr., as trustee of the Jaros Family Trusts, has agreed to add
approximalely one (1) acre to the Exclusively Charitable A.cres in order to accommodate the
placement of the multi-function lodge and an ancillary structure away from the nearest
residential neighbors to the south by being detached via conveyance from the adjacent property
held In the Jaros Family Trusts, upon the securing of the requisite land use approvals.

64. In order to minimize Impact to the environment, the parking lot for the Bible camp,
instead of being located on tugged, heavily wooded acres near the multi-function lodge, has been
located adjacent to U.S. Highway 8, which will provide direct ingress and egress for the Camp;
ordinary access to the multi-function lodge from the parking lot will be on foot or by an
accessible, standard gauge self-propelled railear operating on an Insular short-line railroad to be
constructed on the Exclusively Charitable Acres,

The Applicable Land Use Regulations and Existing Land Uses

65, Plaintiffs are subject to the laws and regulations of the COUNTY OF ONEIDA and
TOWN OF WOODBORO in the use of the Subject Property.

66. The TOWN OF WOODBORO, by its electorate, has chosen to possess “Village
Pawers,” pursuant to Wisconsin Statutes §§ 60.10(2)(c) and 60,22(3).

67. As a result, the TOWN OF WOODBORO is empowered to engage in [and use planning

pursuant to Wisconsin Statutes §§ 60,22(3), 61,35, and 62.23.
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68. On November 11, 1997, the TOWN OF WOODRBORO adopted (and subsequently
revised on January 13, 1998 and February 4, 1998) its own Land Use Plan (%1997 WB~LUP™)
containing “Goals and Policles” and 4 land use map with respect to land use within its
Jurisdiction and which serves as a guilde for local officials to coordinate future developﬁent of
the TOWN, pursuant to Wisconsin Statutes §§ 60.62(4) and 62,23(2).

69. The 1997 WB-LUP provided that “The Zoning Map under Oneida County Zoning for
~ the Town of Woodboro should be amended to reflect the land use plan map,”

70. Pursuant to Wisconsin Statutes § 59.69(1), the COUNTY OF ONEIDA’s zoning
scheme for property lying within the TOWN OF WOODBORO was required to “incorporate”
the TOWN's 1997 WB~LUP,

71. The 1997 WB~LUP made rio reference to religious use anywhere within the TOWN OF
WOGDBORO,

72, During the first half of 2000, the COUNTY OF ONEIDA adopted, pursuant to

Wisconsin Statutes § 59.6%(5)(d), a comprehensive revision to its existing zoning ordinarce,
such revision being titled the “Oneida County Zoning and Shoreland Protection Qrdinance”
(“OCZSPO") effective no earlier than May 15, 2000, and containing the permitted-as-of-right
uses by district, discretionary (i.e., administrative review and conditional) uses by district, and
zoning map applicable to the dispute which is the subject of this civil action.

73. Under Wisconsin law, Wisconsin Statutes § 59.69%(5)(c)-(d), neither a county’s initial
zoning ordinance nor any comprehensive revision thereto (e.g., the OCZSPQ) is allowed to take
effect in any Town, including the TOWN OF WOODBORO, in existence pursuant td art, 1V, §

23 of the Wisconsin Constitution and subject to Chapter 60 of the Wisconsin Statutes until and
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unless the Town agrees to adopt, and be bound by, same.

74. By its Resolution dated May 8, 2001, the TOWN OF WOODBORO approved and
agreed to be bound by the COUNTY OF ONEIDA’s GCZSPO including the zoning districts and
zoning map provided for thereby. The Resolution states in part:

WHEREAS, the Oneida County Planning and Zoning Committee proposed a
comprehensive revision to the Oneida County Zoning and Shoreland Protection

Ordinance as Resolution #35-2000/Ordinance Amendment #597; and

WHEREAS, the Oneida County Board of Supervisors did enact Ordinance
Amendment #597, Resolution #35-2000 on April 3, 2000; and

WHEREAS, Section 4 of Ordinance Amendment #3597 states, in part “For all
towns in Oneida County, spproval of the comprehensive revision shall be
accomplished by the passage of a resolution and the filing of a certified copy of
the resolutlon approving the comprehensive revision with the Couaty Clerk.”

NOW, THEREFORE, BE IT RESOLVED THAT the Town Board of the
Town of Woodboro does hereby accept and approve Oneida County Ordinance
Ameadment #597 and will uphold all provisions of said ordinance therein.

The TOWN OF WOODBORO thetefore has approved: (i) the zoning districts and zoning map
for the TOWN contained in the OCZSPO at the time of the TOWN’s aforesaid May 8, 2001
resclution; and (i) COUNTY OF ONEIDA’s enforcement of land use regulations within the
TOWN OF WOODBORO's jurisdiction,

75. Under Wisconsin [aw, the TOWN OF WOODBOROC possesses veto power over any
rezoning of property, other than shoreland areas (which shoreland areas include land within
1000" of the ordinary high water mark of Squash Lake), within its jurisdiction otherwise
approved by the Board of Supetvisors of the COUNTY OF ONEIDA, pursuant to Wisconsin
Statutes §§ 59.69(5)(e)(3) and (e)(6), by taking preliminary disapproval action and by taking

final disapproval action within 40 days of County Board approval.

22




App, 371

76. During early 2009, the: TOWN OF WOODBORO was engaged in adoption of a
Comprehensive Plan pursuant to Wisconsin Statutes § 66,1001(a)(2).

77. That TOWN OF WOODBORO's Comprehensive Plan was required by § 66.1001(2)(h)
to have a “‘land-use element.” -

78, That Comprehensive Plan, as proposed and submitted to the public for comment, stated:

The Town will maintain the existing Land Use Plan (adopted November {1,
1997), which will serve as a gnide for future land use and zoning decisions

and

|tihe Town will actively participate in zoning and subdivision review decisions at
the County level, which affect the Town, This includes zoning amendment and
subdivision requests acted on by the County Planning and Zoning Committee, as
well as vartance and conditional use requests acted on by the County Zoning
Board of Adjustment. This plan will be cited as the basis for all such actions
including ‘disapproval’ of proposed zoning amendments under § 59.69 Wisconsin
Statutes. :

79. Plainiiff EAGLE COVE CAMP & CONFERENCE CENTER made written objection in
early 2009 to the continuing omission from the TOWN OF WOODBORQ's land use plan of any
religious uses,

80, Such abjection was ignored or rejected and the TOWN OF WOODBORO's
Comprehensive Plan, including- its incorporation by reference of the 1997 WB~LUP, was
adopted by the TOWN OF WOQODBORO's governing board on April 14, 2009,

81. In the context of one of Plaintiffs’ land use applications, the Planning & Zoning
Commitree of the COUNTY OF ONEIDA on June 14, 2006 stated in the Committee’s making of

“Findings, which is basically a checklist of questions™;

Has the Town of Woodboro adopted a land use plan?
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Comments

Committee unanimously agrees that the Town of Woodboro has adopted a land
use plan,

E‘YES"’

[o what manner is the requested rezone consistent and/or inconsistent with the
Land Use Plaa of the Town of Woodboro? -

Comments

Mr, Scott Holewinski, “I would feel that the requested rezone is inconsistent with
the Land Use Plan of the Town of Woodboro [sic].”

Full consensus by the committee,

82. The TOWN OF WOODBORO has appointed a Town Plan Commission, pursuant to
Wisconsin statutes. The TOWN OF WOODBOR®'s Plan Commission (sometimes referred to
by one or more of the Plaintiffs as the TOWN OF WOODBORO's “Land Use Committee™)
holds public 'proceedings on Petitions for Rezoning, and issued recommendations to the
TOWN'’s Board on the same.

83. The TOWN OF WOODBORO's Town Board holds public proceedings on Petitions for
Rezoning.

84. Defendanit ONEIDA COUNTY BOARD OF ADJUSTMENT (“BOA" or "BOARD") is
o board authorized by Wisconsin Statutes § 59.694, 1t was created b}'r action of the COUNTY
OF ONEIDA to, among other things, hear appeals from denials of applications for conditional
use permits from the COUNTY's Planning & Zoning Committee, and is suable and liable in civil
litigation for a judicial award of costs pursuant to Wisconsin Statutes § 59.694(10) and (14),

respectively.
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85, Wis. STAT. §59.694(1) provides that the COUNTY may confer upon the BOARD the
power to “in appropriate cases and subject to appropriate conditions and safeguards, make
special exceptions to the terms of the ordinance in harmony with its general purposes und intent
and in accordance with general or specific rules therein contained.”

86. §9.83(B) of the OCZSPO states in relevant part: “The Board of Adjustment shall have
the powers:

], Ao

2. To authorize upon appeal in specific cases, special exceptions to and
variances from the terms of the ordinance as will not be contrary to the public
interest, when owing to special conditions, a literal enforcement of the provisions
of the ordinance wiil result in unnecessary hardship and which shall be in
harmony with the spirit and gensral purposes of the ordinance and will result in
substantial justice being dote.

3, wkE

4, #en

87. §9.11 of the OCZSPO provides, in part, that: “it is the purpose of this ordinance to
promote the ... general welfare *** and to protect healthy surroundings for family life.”

83. The southwest portion of the Subject Property is destgnated “Residential and Farming”
(District 4) under the OCZSPO. The remainder of the Subject Property is designated “Single
Family Residential” (District 2} under the OCZSPO.

89. The District 2 “Single Family Residential” zoning district under the OCZSPO allows

the following uses, among others, as of right:

* Single family dwellings including long-term single-family rental and lease
arrangements requiting a 30 consecutive day minimum length of stay.

¢ Community and other living arrangements as allowed by sec. 59.69, Wis,
Stats., that are properly licensed by the uppropriate state agency and that have
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the capacity for eight or fewer persons,
90, Uses permitted as of right in District 4 “Residential and Farming” include all of the uses
permitted as of right in District 2.
91. The District 2 Single Family Residential zoning district permits the following uses by
administrative review or conditional use permit;
¢ Cemeteries

¢ Day care centers if a home occupancy, and only in accordance with provision
of the ordinance pertaining to home occupations

* Telephone and public utility lines and transmission facilities and
governmentally-owned ot  governmentally-contracted communication
structures

¢ Bed and breakfast establishments with no limit on the number of guest rooms

e  Churches

¢  Schools

s Libraries

¢  Community buildings

s Museums

¢ Community living arrangements with no limit on the number of regidents

*  Governmental uses without limitation

*  Public parks and playgrounds of unlimited size

92. Uses authorized by administrative rasview or conditional use permit procedure in
District 4 include all of such administrative review or conditional uses authorized for District 2

plus the following:

¢ Boarding and lodging houses;

26




App. 375

¢ Tourist rooming house {1 rental unit);

*  Hogpitals;

«  Sanitariums;

»  (Clinics:

¢ Convglcscsnt and nufsing homes not including correctional institutions;

¢ Multiple family dwellings of an unlimited number of units;

»  Golf grounds,

»  Commercial agriculture, horticulture and farming operations:

»  Commercial stables or riding academies;

*  Airports and landing fields;

* Trap and skeet shooting and rifle, pistol, and archery ranges;

*  (Contractor storage yards;

®  Retail or wholesale businéss;

+«  Non-metallic mining;

. -Metallic mineral exploration;

*  Dog kennels and/or cat boarding facilities;

¢  Certain animal shelters;

s Certain wildlife rehabilitation centers,

*  Veterinary clinics or animal hospitals;

*  Communication structures subject to § 9.54 of the Ordinance,

93. The zoning ordinance utilizes the terms “church™ and “school® but for which no

definitions are provided within the OCZSPQ, including in its Article X, “Definitions,”

94, The terms “church” and *school” each have dual meanings; an institutional meaning
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and a physical structure meaning,

95. Under Wisconsin law, “Schools”, in both the institutional and physical structure
meanings of that term, may include dormitories to house students as part of the princ'ipa] use or
as an accessory use to the principal use.

96. Both “Schools” and “Churches”, in both the institutional and physical structure
meanings of those terms, may include recreational facilities as part of their principal use,

97. Proces;ging of applications for Administrative Review Use and Conditional Use Permits
are individualized assessments resulting in the discretionary approvat or disapproval of the
application either by the Department {la the case of an Administrative Review Use) o, in the
case of a Conditional Use, by the COUNTY OF ONEIDA's Planning & Zoning Commitiee,
which consists of certain members of the elected County Board of Supervisors, with
participation, as alleged within 9 69, supra, and ay provided for by § 9.42(B) of the OCZSPO, by
the TOWN OF WOODBORO.

98, Applications for rezoning parcels of land are individualized assessments involving the
discretionary approval of the COUNTY OF ONEIDA and TOWN OF WOODBORO,

99. Neither the District 2 zoning district nor the District 4 zoning district permity “Bible
camps,” “recreational camps,” or any other camps, whether as of right or by administrative
review or conditional use permit.

100.0nly the following zoning districts exist within the Town of Woodboro; (1} District 1-A
Forestry; (2) District 2 Single Family Residential; (3) District 4 Residential and Farming, (4)
District 7 Business B-2; (3) Di_strict 8 Manufacturing and Industrial; and (6) District 15 Rﬁral

Residential.
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101, While Wiscpnsin statutory law expressly recognizes “Bible camps” (WIS, STAT.
§ 70.11(11}) as a separate modality of religious exercise, the OCZSPO, as adopted, does not
utilize the term “religious camp” or “Bible camp,” or permit, as of right, land use expressly
denoted as a “religious camp” or “Bible camp” anywhere within its jurisdiction, and does not
expressly recognize religious camps including Bible camps as a separate modality of religious
exercise,

102, Article X of the County’s OCZSPO provides the following definition of “Recreation
Camps™;

Areas of land improved with buildings or tents, and sanitary
facilities used for the accommodation of groups for edueatwnal or
recreational purposes. .

103, The principal function of the Bible camp will be to provide group worship, other
religious devotional activities and personal spiritual development, none of which are aptly
referred to as “educational or recreational purposes.” However, the Bible camp will also provide
religious education and a time-limited amount of recreation in a spititzal environraent.

104. The land use denoted year-round “recreational camps” is permitted in certain locations
outside of the TOWN OF WOODBORO within the COUNTY OF ONEIDA only as
Administrative Review or Conditional Uses but are nowhere permitted as of right in areas
subject to the OCZSPO. More specifically, the OCZSPO permits year-round “recreational
camps” as Administrative Review or Conditional Uses only in District 5 “Recreational” or
District 10 “General Use,”

105. The zoning map promulgated by the COUNTY OF ONEIDA for application to the

TOWN OF WOODBORO does not contain any land zoned District 5 or District {0 within any of
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the Town's approximately 36 square miles, As such, year round Recreational Camps are not
provided for by the OCZSPO anywhere withln the TOWN OF WOODBORO.

106. Thronghout the COUNTY OF ONEIDA's jurisdiction, what [ittle “District 35,
Recreational” land exists almost always abuts, in whole or in part, Single Family District 2 land,

107. Under the interpretation plz}ced upon the OCZSPO by the TOWN, COUNTY and
Defendar;t BOA, there is no zoning district within the Town of Woodboro that permits year
round Bible camps or year round recreational camps,

108. A non-compelled interpretation of the OCZSPO which results in an exclusion of a
particular type of religlous use from an entire Town violates the Wisconsin Constitution ags
construed by Wisconsin judicial decisions and is impermissible.

£09. A non-compelled interpretation of the OCZSPO which results in an exclusion of a
particular type of religious use from an entire zoning district violates the Wisconsin Constitution
as construed by Wisconsin judicial decisions.

110. The Plaintiffs’ proposed use of the Subject Property as a year round Bible camp has
beeﬁ prohibited outright o the Subject Propetty, prohibited everywhere else within‘ the District 2
and District 4 zoning districts, and prohibited everywhere else ln the Town of Woodboro by the
various actions, as alleged herein, of the TOWN, COUNTY and Defendant BOARD.

L1, Various other properties fronting Squash Lake, some in the TOWN OF WOODBORO

and some in the adjacent Town of Crescent, are zoned for B-1 and/or B-2 Business Use (Districts

. 6 and/or 7). These uses include three for-profit apartment buildings and several rental houses in

the TOWN OF WOODBORO.

12, Approximately 20 acres of property consisting of 4 peninsula extending into Squash
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Lake approximately 1,000 feet directly to the east of the SUBJECT PARCEL lying in the Town
 of Crescent is zoned by the COUNTY OF ONEIDA for Business Use. |

113, The COUNTY OF ONEIDA and TOWN OF WOODBORO have each previously
given their approvals to the dedication of a public park that, lfke the Subject Parcel, abuts both
the governmentally owned right—of-Way on which U.S, Highway 8 lics and the shore of Squash
Lake and that lies in a Single Family Residential District (District 2) entirely within the TOWN
OF WOODBORO.

114, There are at least four lakefront lots located on Hancock Lake within the TOWN OF
WOODBORO that are zoned “Business” and are located adjacent to parcels zoned residential,

[15. Current land uses in the Town of Woodboro include one (1) acre of
“Government/Institution,” tv.flenty-nine (29) acres of "Commercial,” and three (3) acres of
“Outdoor Recreation” (belng a public park at Perch Lake located inside the Oneida County
For;:st), which constitute 0.004%, 0.013%, and 0.122% of the land in the Town, respeetively,

Applications to Use the Property

[16. The Plaintiffs speat mote than four years applying for rezoning and conditional use
permits to allow them to use the Subject Property as a year round Bible Camp. They have
exhausted all available legislative and administrative means of conriverting fallow (apart from
occasfonal haying and timber removal) real estate—which has been controlled by the three Jarog
Brothers and their ancestors for six decades—Ilocated in the TOWN OF WOODBORO to a
developed year round Bible Camp. The TOWN, COUNTY and Defendant BOARD collectively
have now, as of February 11, 2010, taken final actions that deny the Plaintiffs such use and

leaving Plaintiffs with no recourse other than seeking judicial relief,
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117, In the conteit of such effbrts, the TOWN, COUNTY and Defendant BOARD have
acted arbitrarily and capriciously, demonstrating both (i) great hostility to the proposed use and
to the Plaintiffs, and (ii) the Defendant’s determination that such use will never be permitted.
The COUNTY OF ONEIDA arbitrarily changed its position on the permissibiliy of the
Plaintiffs’ proposed wvse, first stating that the land would need to be rezoned, then denying a
petition for rezoning based on its position that rezoning was unnecessary as the use would be
permitted as a conditional use under current zoning, and finally denying the conditional use
permit based on a determination that it was not a permissible conditional use under current
zoning.

Petition for Rezoning (May 20085 to August 2006). |

118. On May 20, 2005, the COUNTY OF ONEIDA’s Planning Manager Steven Osterman
informed Plaintiff ARTHUR G. JAROS, JR, that, in order to operate the Bible Camp on the
Subject Property, the Property would need to be rezoned from “District 2, Single Family”
- (applicable to all of the acreage abutting the lake) and from “District 4, Farming and Residential”
(applicable to some of the land abutting U.S. Highway 8) to either “District 5, Recreation” or
“District 10, General Use.”

119, Under the ordinances of the COUNTY OF ONEIDA, its Planning Manager has
authority to enforce the OCZSPO pursuant to § 9.80(C)(2) thereof,

120. On December 13, 2003, the EAGLE COVYE CAMP & CONFERENCE CENTER,
INC., then known under its original name of Squash Lake Christian Camp, Inc. and the
CHARITABLE TRUST filed a Petition to Rezone the Exclusively Charitable Acres to “District

5, Recreation District” with the COUNTY OF ONEIDA, subject to the right of the TOWN OF
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WOODBORO to veto rezoning over the portion of the Exclusively Charitable Acres greater than
1000 feet from the ordinary high water mark of Squash Lake,

[21. The TOWN OF WOODBORQO’s Plan Commission (sometimes referred to by one or
more of the Plaintiffs as the TOWN OF WOODBORO's “Land Use Committee”) held public
proceedings on the Eetition for Rezoning on I-":ebruary 7, 2006 and Pebrnary 20, 2006. In
February 2006, the TOWN OF WOODBORQO’s Plan Commission members consisted of Kurt
Zalewski, Sherry Tischendorf, Pat Zatopa, Mike Barnes and Virginia Amerena,

122. The TOWN OF WOODBORO’s Plan Commission held the authority to make a
recommendation to the TOWN OF WOODBORO's elected Town Board. On February 20,
2006, the Plan Commission adopted a negative recommendation concerning the Petition for
Rezoning,

123, The Town Board of the TOWN OF WOODBORO, then comptised of Mike Barnes,
Kurt Zalewski and Sue Johnson, conducted proceedings on the said Petition on Match 14, 2004,
April 18, 2006, and May 11, 2006,

124, On April 19, 2006, the Planning & Zoning Committee of the COUNTY QF ONEIDA
conducted a public hearing on the Petition for Rezoning,

125, The TOWN OF WOODBORO adopted and submitted to the COUNTY OF ONEIDA
Planning and Zoning Committze a formal Recommendation dated May 15, 2006 that the
Committee deny the petition to rezone,

126. Prior to August 15, 2006, the COUNTY OF ONEIDA's Planning & Zoning
Cormmittee formally recommended denial of the rezoning petition by the full 21-person elected

County Board of Supervisors by the Commitiee's formal Report dated August 2, 2006 which
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memorialized the results of that Committee’s session held on June 14, 2006,

127. The COUNTY OF ONEIDA's Planning & Zoning Committee (*Committee™) stated
and found at its June 14, 2006 deliberative sesston on the rezoning petition that the Plaintiffs
“could achieve most or all of their stated objectives” without the petitioned-for rezaning but
rather “[blased on the current zoning of the parcel subject to the re-zone request” as a conditional
use of uses.

i28. The only *‘objectives” of the rezone petitioners which had been “stated” to the
Committee by the rezoning petitioners were the development and operation of a year-round
Bible Camp located on the Exclusively Charitable Acres which included a multi-function lodge
containing chapel, classrooms for religious instruction, boarding and food service
-accommodations and recreational facilities,

129, On Yune 14, 2006, the COUNTY knew that the “stated objectives” of the Plaintiffs
were as set forth in the preceding paragraph and not an institutional “church” and not an
institutional “school.”

130. On June {4, 2006, the COUNTY OF ONEIDA’s Planning & Zoning Committee also
found that “there would be no delay, uncertainty or added expense born [sic] by the parties

A Y

seeking this rezone” “given that ‘religious exercise’ is allowed on the property with a conditional
use permit in the districts that the property is currently zoned,” The County did not state that the
Plaintiffs' proposed form of religious exercise would not be permitted by a conditional use
permit on the Exclusively Charitable Acres,

131, Also on June 14, 2006, the COUNTY OF ONEIDA's Planning & Zoning Committee

stated on the record that the Plaintiffs can “have a chorch and also have living quarters and | , |
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exercise their religion.” COUNTY OF ONEIDA thus changed its position from its May 20,
2005 statement that rezoning the Exclusively Charitable Acres to District 5 or District 10 would
be necessary in order to use it for a year-round Bible Camp, The COUNTY OF ONEIDA’s
Planning & Zoning Committee stated on the record that it had previously approved Conditional
Use Permit applications in Single Family/Residential districts for religious entities which
allowed for playground type areas, park type areas, meeting rooms, and classrooms,

132, On August 15, 2006, the COUNTY OF ONEIDA’s Board of Supervisors accepted the
recommendation of its Planning & Zoning Committee and denied the Petitlon to Rezone by a
vote of 20 to 0, with | member not voting, |

133. Hostility and opposition to the proposed Bible Camp which preceded the aforesaid

denial was rife within the surrounding community, Examples of such hostility included:

* In latc December, 2005, an anonymous letter was circulated without the
knowledge of any of the Plaintiffs among various local landowners.

* A membership organization called the “Squash Lake Association” was
formed at least in part to become available as a platform for opposing (as the
Association, in fact, thereafter did) the proposed Bible Camp,

¢ Virginia Amerena, 2 member of the TOWN OF WOODBORO’s Plan
Commission, an owner of property adjacent to the Exclusively Charitable
Acres, and an avowsd opponent of the Bible Camp, was instrumental in
incorporating the aforesaid Squash Lake Association,

¢ Public opposition to the Bible Camp was manifest by extensive written
submissions to the TOWN and to the COUNTY OF ONEIDA by tiparian
property owners during January-March, 2006.

® Public opposition to the Bible Camp was expressed at the County’s public

hearing conducted by the Committee on April 19, 2006 on the petition to
Tezone,

* The Committee expressly found on June 14, 2006, that there was
“overwhelming” community opposition to the Petition to Rezone.
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{34, In making and incorporating into their decision the aforementioned express finding

that there was overwhelming community opposition to the Petition to Rezone, the Committee

members violated their oath of office and abridged Plaintiffs’ constitutionall ¥y protected rights by -

adopting private biases and hostility.

Application for Conditional Use Permit (Late Summer, 2006 through February 11, 2010),

[35. In reliance on the COUNTY OF ONEIDA's finding on June 14, 2006, that the

Plaintiffs could achieve “most or all of [our] stated objectives” and can “have living quarters and
+» « eXercise their religion,” the Plaintiffs began the process for applying for a Conditional Use
Pertnit.

136. During late summer and early autumn of 2006, the Plaintiffs interviewed teams of
architectural and engineering firms for the purposes of formulating the specifics required by the
COUNTY’s instructions for completing an Application for a Conditional Use Permit, Plaintiffs
retained the services of the Wausau-based firm of Becher-Hoppe which, in turn, engaged various
sub-contractors including the Madison-based landscape architectursl ﬁr-m of Ken Saiki Design,

[37. The cost to prepare and to prosecute before the COUNTY and Defendant BOARD the
site—spéciﬁc Appliéation for Conditional Use Permit was approximately $205,000 exclusive of
time devoted by the principals of EAGLE CDVE CAMP & CONFERENCE CENTER, INC.
including its attorney ARTHUR G, JAROS, JR.

138. In late December, 2006, the Plaintiffs filed their Application for a Conditional Use
Permit with the COUNTY OF ONEIDA’s Planning & Zoning Department.

139. Upon receipt of the Application by the County, its Planning & Zonh-*lg Department

refused to forward the Application to the Plahning & Zoning Committee for consideration but
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instead required that the Applicants obtain several site specific permits from various departments

of the State of Wisconsin, including:

¢  Fora potable water well (from the Wisconsin Department of Commerce);
*  To construct a private onsite wastewater treatment system (“POWTS™) (from

the Wisconsin Department of Commerce with concurrence from the
Wisconsin Department of Natural Resources);

¢ For operation (i.e., discharge into the ground) from such POWTS (from the
Wisconsin Department of Natural Resources);

*  FPor ingress and egress directly from U.S. Highway 8 (from the Wisconsin
Department of Transportation) -

* For grading of land within 1000’ of Squash Lake (from the Wisconsin
Department of Natural Resources).

140. While § 9.42(A)(1) of the OCZSPO provides that an Application for a Conditional Use
Permit be “reviewed by the Zoning Administrator for completeness,” the published instructions
for completeness of such an Application did not require, as a condition of completeness, actual
procurement of site-specific State permits for a potable water well or for a DOT permit for
ingress and egress. The published instructions for an Application for a Conditional Use Per;nit
did require ;1 grading permit from the Wisconsin Depatiment of Natural Resources.

141. By letter dated February 1, 2007, the COUNTY OF ONEIDA’s Planning Department

stated:

This Department has had an opportunity [to) review your conditional use permit
application. This initial review has deemed your application incomplete for the
following reasons. Pursuant to Section 9,42A(2) of the Oneida County Zoning
and Shoreland Protection Ordinance you must provide all Wisconsin Department
of Natural Resources permits and include them with your conditional use permit
application. *** [Sleveral permit approvals will be necessary including a Chapter
30 Permit; Wisconsin Pollution Discharge Elimination Permit . . .. You must
obtain those permits and provide us with copies. **+ The Department does not
have documentation that the Wisconsin Department of Transportation (DOT)
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approved the access. *¥¥ These details need to be included in the application.

#k% Once you have provided this additional information the department will

resume our review,
No mention was made by the Department’s letter that the proposed Bible éamp use detailed in
the Application was not an allowable conditional use(s) for the Subject Property as presently
zoned.

142, The COUNTY OF ONEIDA continued to act in bad faith by demanding, through its
Department, that the CUP Applicants procure site specific permits, which were not legally
mandated conditions to the sending of their application to the COUNTY"s Planning and Zoning
Committee for decision, since the Department in fact believed that the application should be
denied based on zoning irrespective of the Applicants’ future costly and ‘successful procuring of
such permits.

143. However, in reliance on the COUNTY OF ONEIDA’s new position expressed on June
[4, 2006 regarding the permissibility of the proposed Bible Camp use under cutrent zoning of
the Subject Parcel, the Plaintiffs proceeded to jump through (in what later became clear to be
tutile) administrative hoops in furtherance of their Application.

144. The Plaintiffs obtained such permits as required by the COUNTY OF ONEIDA
substantial site-specific engineering cost,

145, The Plaintiffs obtained the site-specific grading permit from the State of Wisconsin's
Department of Natural Resources (“WDNR"™) on November 15, 2007. The WDNR determined
that the Bible Camp “will not adversely affect water quality, will not increase water pollution in

surface waters, ,.. will not cause environmental pollution as defined in s. 283.01(6m), Wis.

Stats., ... will not affect wetlands if constructed as proposed, ... [and] that the impact to natural
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scenic beauty will not be significant if the applicant complies with the permit conditions and
their plan to screen the development using native vegetation.,” ‘The written ruling of the
Wisconsin DNR's hearing officer more specifically stated:

The issue of aesthetics or natural scenic beauty was also raised. The Department

considers natural scenic beauty a public interest in the respect that impacts to it

are reviewed for grading applications. The proposed site of the Squash Lake

Bible Camp is not a unique site on the lake. Other sites have been developed on

steep gradients, some with manicured lawns (o the water's edge. Many lots on the

lake contain large homes or other buildings readily visible from the lake and from

the opposite shorelines. The Squash Lake Bible Camp proposes to screen the

building from the lake’s viewshed using native vegetation to the extent possible,
Neither the TOWN, COUNTY nor any private person appealed from such determination, even
though the TOWN and private person objectors were given notice by the WDNR of their right to
appeal,

146, The Plaintiffs obtaired a site-specific permit to construct a POWTS from the State of
Wisconsin’s Department -of Commerce on October 31, 2007 with concutrence received, in
advance, from the WDNR on August 29, 2007. The cost of obtaining such permit was
approximately $22,000 which is included in the overall cost figure set forth in § 137, supra.

147, By letter dated November 16, 2007, the Plaintiffs obtained permission from the
WDNR to operate the site-specific POWTS, The Plaintiffs obtained the site-specific potable
waler well permit from the WDNR by letter dated July 27, 2007. ‘The cost of obtaining such
permit was approximately 84,000, which is included in the overall cost amount set forth inq 137,
supra.

148. The Plaintiffs obtained a site-specific permit for ingress and egress directly from U.S.

Highway 8 from the Wisconsin Department of Transportation dated September 11, 2008, The

cost of obtaining such permit was approximately $31,500, which is included in the overall cost
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amount set forth in Y 137, supra.

149, On December 18, 2008, the Plaintiffs supplemented and amended their December
2006 Application for a Conditional Use Petmit by providing all of the site-specific permits
required by the COUNTY OF ONEIDA and by narrative response to other points contained in
the COUNTY OF ONBIDA’s February 1, 2007 letter,

150, The COUNTY OF ONEIDA responded to the supplemented Application by letter on
February 18, 2009 and by e-mail on July 6, 2009, by which it raised site-specific concerns.

151. However, in its February 18, 2009 letter, the COUNTY OF ONEIDA by its Planning
& Zoning Department for the first time after the initial filing of the application for Conditional
Use Permit advised the Plaintiffs that it was now changing its position once again and taking the
position that the Application should not be granted because the use(s) described in the
Application were not allowable for the Subject Property as currently zoned. The Department
failed and refused to address the statement made in open sesslon by the Planning & Zoning
Committee on June 14, 2006 wherein the COUNTY, by that Committee which has jurisdiction
over CUP Applications, had communicated to the Plaintiffs that they could achieve “most or all
of their stated objections” without a change in zoning using the conditional use permit procedure
and without delay, uncertainty or added experse,

152, On July 29, 2009, the COUNTY. O ONEIDA acknowledged in a memotrandum that
all such site-specific technical objections or concerns raised by the Department had been
satistactorily resolved.

153, At the July 29, 2009 “deliberative session,” the COUNTY OF ONEIDA by its

Committee made an arbitrary and unreasonable determination that the proposed Bible Camp
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would substantially impair the enjoyment of neighboring property. Commitice members had no
evidence and admitted that with respect to this finding aud conclusion, they had “nothing to base
iton”

154. On July 29, 2009, the COUNTY OF ONEIDA by its Commiltee also made an
arbitrary and unreasonable determination that the proposed Bible Camp was incompatible with:
(a) adjacent “Single Family” uses, and (b) any adopted local plans for the area, The Commitiee
gave no reasons for its determination as {o the latter conclusion,

155. Other than the two findings described above, the COUNTY OF ONEIDA’s Committee
otherwise found that the Application complied with all General Standards set forth in the
OCZSPO for Conditional Use Permits.

[56. The Plaintiffs have offered to reduce the scale of the proposed Bible Camp facility,
even though the full-sized structure, as finally proposed, fully complied with all generally
applicable neutral zoning requirements, including setback and height limitations. However, at no
time did the TOWN or COUNTY respond to the reduced-size submission. The County also
failed to consider the Plaintiffs’ written invitation to discuss any legitimate governmental
concerns over the scale of the project,

157, At the July 29, 2009 deliberative session, the Committee denied the Application for
Conditional Use Permit i its entirety and adopted written findings and conclusions consistent

therewith on August 15, 2009,

158. Public opposition to the granting of the Conditional Use Permit by the Committee was

rife;

* Extensive public opposition to the Bible Camp was orally expressed at a
public hearing conducted on the grading permit application by the Wisconsin
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Department of Natural Resources on October 29, 2007,

¢ A large number of written submissions to the COUNTY OF ONEIDA’s
Planning & Zoning Committee were made by protestors during March and
April, 2009,

¢ Bxtensive oral objections were presented at the April 29, 2009, public hearing
conducted by that committee on the application for conditional use permit
and protestors at that hearing were so numnerous that they spilled out into
overflow seating set up in the hallway serving the largest meeting room in the
County building where the hearing was being conducted.

¢« The Woodboro Town Board issued an Advisory Recommendation dated
March 3, 2009, to the County Planning and Zoning Department (received by
the Department on April 23, 2009) recommending denial of the Conditional
Use Permit Application,

Proceedings Before the Defendant Board of Adjustment (Sept, 2009-FEebruary 2010)

159. By Appeal Petition filed September (6, 2009 and docketed as No. 09-003, the
Plaintiffs timely appealed the denial of their Applicalion for Conditional Use Permit to the
Defendant ONEIDA COUNTY BOARD OF ADJUSTMENT as authorized, inter alia, by
$9.42(C)(4) of the OCZSPO,

160, On Decemb.et 2, 2009, the BOA conducted a limited scope public hearing confined to
the following two Issues): (i) “May the Board find, in this case, that the OCZSPO violates the
Federal Religious Land Yse and Institutionalized Persons Act of 2000 (RLUIPA). or
alternativety, based on RLUIPA, may the Board, in this case, approve an “exemption” to the
Ordinance?” (referred to herein as Limited lssue A); and (i) “Is the proposed camp and
‘conferenice center an allowed conditional wse within the mesning of § 9.22(DXI) of the
Ordinance, i.e. a church, school, library, community building or moseum?” (referred to herein as

Limited Issue B).




App. 391

161, Within théir Appeal Petition referenced by § 159 above, various of the Plaintiffs
informed the BOA of their rights under the federal Religious Land Use and Institutionalized
Persons Act, and the County government’s obligation to abide by federal civil rights laws,

162, With respect to Limited lssue A, the Defendant BOARD determined that it “ha{d] the
authority to approve an exception” for the Bible Camp use under RLUIPA, “ucknowledged the
application of RLUIPA,” and acknowledged RLUIPA’s provision “which allows exemptions to
be made under certain circumstances.” The Board’s Chairperson stated: “Certainly we're
allowed to make an exemption,”

163. On January 12, 2010, at its session called for the purpose of deliberating upon the two
limited questions described above, the BOA, by three separate motions: (i) determined with
respect to Limited Issue B that the proposed Bible Camp was not an allowable conditional use(s)
in the zoming districts for which the Subject Property was currently zoned (hereinafier, “Motion
™, (ii)lnot to grant the Plaintiffs any relief under the exemption power conferred upon it by the
“Governtnental Discretion in Alleviating Burdens on Religious Exercise™ provision of RLUIPA,
42 U.S.C.'§ 2000cc-3(e) (hereinafter, “Motion 2'); and (i) to deny (and affirm the Committec's
completé denial of) the Application for Conditional Use Permit and dismiss the appeal from the
Committee’s decision to the BOA (hereinafter, “Motion 3™,

[64. The COUNTY OF ONEIDA’s Board of Adjustment determined that no exemption
under RLUIPA should be made for the Bible Camp use because the OCZSPO permits a “church”
- and a “school™ and therefore, according to the Board members, “This to me would not indicate
that there is no exercise for them for religious liberty” (Board Chairperson Robert Rossi). and

“Therefore, on the basis that the ordinance does allow a church, it does allow & school, I don't
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think there's any violation of RLUIPA" (Boatd Member Harland Lee),

165, On February 11, 2010, the BOA adopted a written resolution in conformity with its
actions taken on January 12, 2010,

166. The COUNTY OF ONEIDA’s Board of Adjustment, which took the final agency
action on the application for CUP or exemption for religious land use under RLUIPA, adopted an
unnecessary interpretation of the OCZSPO which interpretation resulted in a preference for
religious exercise in the form of institutional churches and institutional diploma-otiented
religious schools over year-around religious camps on the Subject Property and throughout the
Town of Woodboro. The BOARD OF ADJUSTMENT refused to employ Its discretion to place
reasonable conditions on the Bible Camp use, such a3 allowing portions of the proposed use or to
the scaled-down muiti-function lodge proposal provided by the Plaintiffs, that would constitute a
less restrictive means of achieving any governmental interest,

167. The “Decision of the Oneida County Board of Adjustment” states in part: “The BOA
is obligated to apply RLUIPA in rendering its decision in this appeal” and “The BOA has
authofity under RLUIPA to change a policy or practice ‘that results in a substantial burden on
religious exercise, . . . by providing exemptions from the policy or practice for applications that
substantiolly burden religious exercise. ., '

168, The written decision of the BOA states “Zoning District 2 does not contemplate & use
of the nature or extent described in the CUP application as a conditional use, . . . -

169. The BOA deciﬁed in its written decision that “religious exercise” constitutes only
church and school uses, thereby discriminating against the religions modality of a Bible camp:

“Zoning District 2, Single Family Residential, does not prohibit religious exercise, as it allows
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for use of property for a ‘church’ or ‘school’ upon issuance of a CUP in that district.”

CAUSES OF ACTION

COUNT I! CAUSE OF ACTION ARISING FROM
BOARD OF ADJUSTMENT AFFIRMING DENJAL OF CUP APPLICATION

COUNT L ACTION FOR CERTIORARI REVIEW
' § 59,654, STATS.

Legal Claims--Primary

170. Preceding allegations are incorporated by reference,

[71. The Board did not proceed on a corract theory of law and/or did not keep within the
jurisdiction it prescribed for itself by denying Plaintiffs bath an opportunity to be heard and due
process of law by exceeding the limited two-issue scope of proceeding conducted on Tanuary 12,
2010 by considering and voting upon Motions 2 and 3 as set forth in { 163, above.

[72. With respect to Motlon 1 set forth in 163, above, the Board proceeded on an
incorrect 'theory of law in construing the OCZSPO in a manner \;vhich favored and preferred
institutional churches and Institutional religious schools over Bible camps, even though the
physical structures of the Bible cafnp would be identical to those of a parochial boarding scheof,

and in construing and/or applying the OCZSPO facially as complained of in Causes of Action I

- XVI,

173, Specifically, the TOWN, COUNTY and Defendant BOA, on the face of their land use
regulations and/or as interpreted and applied to the Plaintiffs, give preférence to certain types of
religious establishments and modes of worship such as churches and religious schools in the
institutional senses of ‘“church” and “school” and against missionary, outreach, and

evangelistically otiented religious exercise carried out by Bible camps in the TOWN OF

A5
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WOODBORO and on the Subject Parcel.

174. The Board’s interpretation of the OCZSPO -- which unnecessarily interpreted the
terms “church” and “school” {terms left undefined by the OCZSPQ) in their institutional rather
than physical structure senses -- was unreasonable in light of the requirements of the Wisconsin
constitution and the cases decided thersunder requiring strict construction of a county zoning
ordinance against the government and the Board’s erroneous belief that Plaintiffs' religious
liberties were not unlawfully abridged represented its will and not 4 judgment based upon the
requirements of Wisconsin law including the protections of the Wisconsin Coanstitution,

175. The Board and/or various of its members acted arbitrarily, oppressively, and/or
unreasonably in making findings of fact that were false based upon subjective opinion and/or
personal experience without taking any, and not based upon any, evidence (e,g., that institutional
churches would never have a commercial kitchen of the type proposed for the Bible camp} and
also erved in moisstating Plaintiffs’ testimony given during the limited scope public hearing

conducted on Decembar 2, 2009.

[76. The Board proceeded on an incotrect theory of law in assuming that the only relevant

concept fegarding protection of religious liberties is that of *substantial burden.”

[77. The Defendant BOA acted arbitrarily, oppressively, and/or unreasonably -~ based
upon its unlawful interpretative preference for institutional churches and institutional schools --
in refusing to employ its discretion to alleviate the burden on Plaintiffs’ religious exercise, as
authortzed by § 9.83(BX2) of the OCZSPO and as required by art. I, § 18 of the Constitution of
the State of Wisconsin and the cases decided thereunder.

[78. In denying the Application for Conditional Use Permit referenced by this Complaint,
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the COUNTY and Defendant ONEIDA COUNTY BOARD OF ADJUSTMENT erred, as o
matter of law, by misinterpreting the OCZSPO (including, but not limited to, placing an unlawtul
interpretation upon it which contravenes the Constitution of the State of Wisconsin by preferting
institutional churches and institutional parochial schools over religious camps throughout the
Town of Woodboro, totally excluding year round religious carﬁpwmo matter how small and even
i their physical structures were identical to & parochial boarding school--from zoning districts 2
and 4, and by making findings of fact without taking evidence and/or contrary to the manifest
weight of the evidence teceived by the COUNTY during its Committee’s proceedings on the
application for CUP.
Legal Claims--Additional

179, Preceding allegations are incorporated by reference,

180. The “Oneida County Zoning and Shoreland Protection Ordinance™ (“*OCZSPO™ and
the enforcement of the OCZSPO is # land use regulation and an implementation of a land use
regulation.

181. The TOWN OF WOODBORO’'S Comprehensive Plan and Land Use Plan, and its
Resolutions and other actions taken with respect to land use regulation constitute land use
regulation and an implementation of land use.

182. The TOWN, COUNTY, and Defendant BOA, by their actions, have implemented the
Town of Woodboro®s land use plan, which is a “land use regulation.”

(83, The TOWN OF WOQODBORO is a “government” whose electorate possesses dir;:ct
powers enumerated in Wisconsin Statutes § 60.10(1) and has an elected Town Board with

various powers and duties including those enumerated in Wisconsin Statutes § 60,22,
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184. Plaintiffs have no basis, due to the unlawful interpretation placed upon the OCZSPO
by the TOWN, COUNTY and Def"endant BOARD, within the OCZSPO -- a8 so interpreted -- for
secking anew a Conditional Use Permit for their use within the TOWN OF WOODBORO: (o
wit, under such'irilterpretutiqh no year-round “Re-creational Camps” and no year-round Bible
Camps, can be a conditional use (i) on the Subject Property, (ii) on other land within the TOWN
which is classified as being in the same zoning districts in which the Subject Property is located,
or (iii) in fact, on any land anywhere within the TOWN OF WOODBORO.

185. The treatment of Plaintiffs by the Defendant COUNTY and Defendant BOA ims been
arbitrary, oppressive, and/or contradictory and capricious.

186. The TOWN's, COUNTY’s and Defendant BOARD’s arbitrary, oppressive, and/ot
contradictory and capricious application of their tand use regulations has caused Plaintiffs to
suffer severe hardship, |

. 187, The cumulative impact of the COUNTY OF ONEIDA’s and TOWN OF
WOODBORO's laws, both on their face and as applied to the Plaintiffs with respect to the
Plaintiffs’ proposed use, constitutes a complete denial of Plaintiffs' ability to operate the Bible
- Camp on the Subject Property for which various site-specific permits have been procured from
the State at substantial cost as required by the COUNTY as a condition of even processing the
Plaintiffs’ Application for Conditional Use Permit.

188, The delay of in excess of four years from the filing of the Petition to Rezone in
December 2005, and expenditures on the magnitude of $200,000, together with the concomitant
inabilities to engage in the Bible Camp's development and applied-for use and to provide such

religious ministry to youth and adults while pursuing futile applications made in reliance on the
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COUNTY’S various and contradictory assettions about the permitted uses on the Subject
Property constitutes a burden on the Plaintiffs’ religious exercise.

189, Prn_:hibiting the Plaintiffs from converting to religious use property that has been held
in the Jaros family for 60 years, which the State of Wisconsin, as to all required site-specific
permits, has determined is suited for such use, and for which on the order of $200,000 has been
expended in furtherance of the proposed Bible Camp use on the Subject Property, and to requlre
Plaintiffs to search for other land outside of the Town of Woodboro to locate the Bible Camp
would subject the Plaintiffs to delay, uncertainty, and expense that constitutes a burden on their
ability to engage in their religious exercise.

190. The lack of any zoning districts under the OCZSFO {even outside the TOWN OFR
WOODBORO) within the COUNTY OF ONEIDA that permit such use by right, and the fact
that the justifications employed to deny the Bible Camp in the rezoning and conditional use
applicatiohs would apply at any location within the COUNTY OF ONEIDA where such use may
be perrﬁitted as & conditional use, constituie a burden on Plaintiffs’ religions exercise,

I91. At no time did the Defendants identify any genuine compelling governmental interest
for purposes of Wisconsin constitutional Yaw that justifies prohibiting the Bible Camp use on the
Subject Praperty,

192. The Defendants possess no rational, important or compelling governmental interest for
purposes of Wisconsin constitutional law that is furthered by prohibiting yeat-round Bible Camp
use in the TOWN OF WOODBORO,

193. The Defendants did not use the least restrictive means under Wisconsin constitutional

law of furthering any governmental interest by prohibiting the Bible Camp use on the Subject
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Property including on the basis of its alleged “extent” and/or “scope”.

194, The Defendants did not use the least restrictive means under Wisconsin constitutionaj
law of furtheting any governmental interest by prohibiting year-round Bible Camp use in the
TOWN OF WOODBORO,

195. Plaintiffs were and are willing to accept any reasonable, nondiscriminatory limitations
on their Bible Camp use designed to protect public health and safety on and near the Subject
Parcel.

196. The denial of the Plaintiffs’ requests for rezoning and for a CUP involved a system of
formal or informal procedures or practices that permit the government to make individualized
assessments of the proposed uses for the property involved.

197. The TOWN, COUNTY and Defendant BOA were influenced by commmunity
opposition against the Bible Camp that demonstrated serious animus against the Plaintiffs
throughout all of their governmental processes.

198, The proposed Bible Camp would have far less impact on the community and nearby
landowners than an allowable as-of-right residential subdivision o the Subject Property.

199. The Defendants on the face of their land use regulations and as applied to Plaintiffs,
treat Plaintiffs’ proposed Bible Camp use on less than equal terms with other assembly and
institutional land uses throughout both the TOWN OF WOODBORO and the COUNTY OF
ONEIDA.

200. Some or all of the Defendants have permitted other land uses on similar properties
within their jurisdictions that have land use impacts equal to or greater than the Bible Camp.

201. No ratonal basig exists to prohibit the Bible Camp use outright on the Subject
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Property (i) when other property on Squash Lake is zoned for business (which allows for-profit
uses such as resort hatels); (i) when a large riparian tract of such business-zoned property at
Squash Lake is served by far inferior roads than the Bible Cam p which is to be served by direct
access from U.S. Highway 8; (lii) when other similarly situated rural riparian property in both
the TOWN OF WOODBORO and the COUNTY OF ONEIDA allows for business uses or
similar nonresidential uses including public parks; (iv) when permitted-as-of-right uses on the
- Subject Property including residential subdivision would have greater land use impacts than the
Bible Camp; and (v) when lakefront Bible camps are perfectly compatible with adjacent slngle
family uses, as similar Bible camps exist in the COUNTY that are adjacent to single family uses,
such as Camp Luther on Range Line Lake, Honey Rock Camp on Long Lake, Crescent Lake
Bible Camp on Crescent Lake, and Ft. Wilderness on Spider Lake,

202, in sum, for the f_oregoiﬁg reasons, Defendant BOA (i) failed to keep within its
jurisdiction, (i) failed to act a'ccording to law, (iii) acted in an arbitrary, oppressive,
contradictory and unreasonable manner that represented its will and not its judgment, and (iv)
lacked evidence supporting Its determination sufficient to make it reasonable,

COUNTS LI-LII: CAUSES OF ACTION FOR DECLARATORY JUDGMENT ARISING FROM

TOTAL EXCLUSION OF SINGLE PRINCIPAL RELIGIQUS STRUCTURE CAMPS

FROM ALL ONEIDA COUNTY AREAS SUBJECT TO OCZSPC

COUNT 1I: RELIGIOUS PREFERENCE, FACIAL CHALLENGE
Wis. CONST. ART. L, § 18

203. Preceding allegations are incorporated by reference,
204. Section 9.16(B) of the OCZSPO provides, in part, that “(tthe provisions of this

ordinance . . . shali be liberally construed ir favor of the County, ., "

205. Such provision is invalid under Wisconsin law in that county zoning ordinances are in
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derogation of the free use of property and in tension with the public policy that favors the free

and unrestricted use of property, Cohen v. Dane Cnty. Bd. of Adjusiment, 74 Wis. 2d 87, 91, 246

N.W.2d 12, 114 (1976); Hansmar v. Oneida Cnty., 123 Wis. 2d 511, 514, 366 N.W.2d 901,903

(Ct. App. 1985), especially for religious purposes. Wisc, CONST,, art. 1, § 18.

206. Section 9.25(C)(3) of the OCZSPO lists “Recreational camps with more than |
principal structure” as being an “Administrative Review Use” for “Recreational (District 5)."

207. Section 9.2[{A)4)(b) tists “Seasonal recreations] camps with more than t principal
structure”™ as being an “Administrative Review Use” for “District 1-A Forestry”,

208, Section 9.21(B)(3)(b) lists “Seasonal recreational camps with more than | principal
structure” as being an “Administrative Review Use” for “District 1-B Forestry”,

209, The foregoing three sections ate the only sections of the OCZSPO that make reference
to any type of recreational camp being either a “Permitted Use™ {as of right), an *“Administrative
Review Use” or a “Conditional Use."

210. The text of the OCZSPO does not make provision in any zoning district for a year-
round Recreation or Recreational Camp having but only one principal structure,

211, Section 9.20(F) of the OCZSPO provides that:

Unclassified or unspecified uses are presumed to be prohibited unless authorized
by the Commitiee after review and recommendation of the Zoaing Administritor,
provided that such uses are compatible with the permitted uses, administrative
review uses, or conditional uses allowed in that district,

212, The Plaintiffs’ application for Conditional Use Permit provided for only one principat

structure, namely, a main, multi-function lodge,

213. The Defendants or either of them construe the facial text of the OCZSPO, not only
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with respect to Plaintiffs’ application but purportedly generally, by intentionally disregarding
and/or refusing to enforce the language “more than 1 principal structure” from § 9.25(C)(3) as
well as from § 9.21{A)(4)(b) and (B)(3)(b) of the OCZSPO.

214. Such disregard of the plain text of the ordinance was without basis in Yaw and/or

unlawful in that, on information and belief, the County’s Planning & Zoning Committee the

Comnmittee has never acted pursuant to § 9.20(F) of the OCZSPO to authorize for any zoning

district either a recreational camp having but only one principal structure or a seasonal
recreational camp having but only ome principal structure.

2135, A year round religious camp in land zoned Single Family Residential (District 2) need
not have land use impact more severe than churches, schools, libraries, community buildings,
community living arrangements for unlimited numbers of residents, any type and size of
governmental building, bed and breakfast establishments having an unlimited number of guest

rooms, and public parks and playgrounds, all of which are listed as Conditional Uses for such

District 2.

216, In the alternative to the second preceding paragraph, if the Defendants had authorized,

.under the exception and proviso provisions of § 9.20(F), recreational camps having only but one

principal structure, then the Defendants could have granted the Plaintiffs’ CUP Application even
though a year round religious camp having only one princi pal structure is not expressly listed ag
a Permitted Use, Administralive Review Use or Conditional Use and their denial of the CUP on
the basis that the proposed conditional use “would not conform to the applicable regulations of
the district” [namely, Districts 2 and/or 4] “in which it would be located” and/or that the

proposed use as & year round Bible camp “js not a use allowed as a permitted or conditional use
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in either Zonlng Districts 2 or 4" was untrue and constituted an etror of law,

217, The practice or conduct described in the fourth preceding paragraph was intended to
permit the Defendants to make the claim that Plaintiffs’ applied-for land use and/or development
was allowable as a “Recreation Camp™ or “Recreational Camp” in Districts 5 and 10 50 a5 to
avoid a legal violation while furthering the subjective will of the Defendants to block the
Plaintiffs’ exercise of their religion and conscience in the form of a year round Bible camp on the
Subject Property.

218. Under the OCZSPO, a religious boarding school, as a particular type of “school™ that
is @ listed administrative teview use and/or conditional use in various zoning districts including
the two zoning districts applicable to Subject Property can structurally and functionally include
classrooms, chapel, sleeping accommedations, dining hall, commercia.l kitchens, library,
gymnasium and recreational playing fields,

219, Substantially all of the Plaintiffs’ proposed Bible camp development would consist of
the structural and functional components described in the preceding paragraph,

220. The remainder of the proposed Bible camnp development, if andfor to the extent not
falling within the definition of “School”, n desctibed by other conditional and/or administrative
review uses applicable to the Subject Property. For example, the proppsed Bible camp
development includes an air riflery range in the basin of the Amphitheater which is zoned
District 4, Residential and Farming, ard in which district rifle ranges are listed 4$ conditional
uses by § 9.24(A)4)g) of the OCZSPO,

221. The Defendants refused to treat and/or allow any aspect of the Plaintiffs’ applied-for

land use and/or development as “school” under the QCZSPO including specifically as a religious
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boarding school and/or as an independent category as permitted by the exception and proviso of
§ 9.20(F) of the OCZSPOQ,

222. The Defendants lawfully could have treated all or substantially all 6f the Plaintiffs’
applicd-for land use and/or development in whole or in substantial part as a religious boarding
school and, therefore, as 2 “School” in the structural and funetional sense of that term under the
OCZSPO.

223. Section 9.16(B) purports to confer power on the Defendants or either of them to
interpret and/or apply the GCZSPC in favor of the preferences of government officials,

224, As § 9.16(B) applies to Plaintiffs’ applied-for hmd use and/or development, the
OCZSPO was interpreted and/or applied in a manner which restricted the use of Plaintiffs’ land
and land anywhere in the entire Town of Woodboro as a year round Bible camp.

225, With respect to applications for religious land use- and/or development including that
of ‘the Plaintiffs, § 9. 16(]3) of the OCZSPO oﬁ its face violates csmbli.;;hed Wisconsin
constitutional law, |

226. The text of the OCZSPO makes no provision for religious camps having but only ons
principal structure, |

227. The OCZSPQ on its face prohibils religious camps having but only Ione principal
structure from the entire County,

228, Such prohibition violates art, I, § 18 of the Wisconsin Constitution,

COUNT I} SUBSTANTIVE DUE PROCESS, FACIAL CHALLENGE
W1s. CONST. ART. |, § 8

229. Preceding allegations are incorporated by reference,

230, The OCZSPO on its face violates the Wisconsin Constitution's protection of
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substantive due process of law.,
COUNTS IV-V: CAUSES OF ACTION FOR DECLARATORY JUDGMENT ARISING FROM
TOTAL EXCLUSION YEAR ROUND RELIGIOUS CAMPS
FROM THE ENTIRE TOWN OF WOODBORO AND/OR ENTIRE ZONING DISTRICTS

COUNTIV: RELIGIOUS PREFERENCE, FACIAL CHALLENGE
Wis, CoNST. ART. 1, § |8

231. Preceding allegations are incorporated by reference,

232, Absent relief by this Honorable Court, Plaintiffs have no basls, duc to the
interpretation placed upon the face of the OCZSPQ by the TOWN, COUNTY and Defendant
BOARD, within the OCZSPO--as so interpreted--for seeking anew a Conditional Use Permit for
their use within the TOWN OF WOODBORO; to wit, under such interpretation no year-round
“Recreational Camps” and no year-round Bible Camps, can be a conditional use (i) on the
Subject Property, (i) on other land within the TOWN which is classified as being in the same
zoning districts in which the Subject Property is located, or (jif) in fact, on any land anywhere
within the TOWN OF WOODBORG.

233. Such total exclusion violates the law of the State of Wisconsin.

234, In particalar but not by way of liﬁitation, the total facial exclusion of year round
religious camps even merely from zoning districts 2 and 4, let alone the entire Town of
Woodboro, violates Wisconsin’s prohibition on exclusion of religious assemblies from pasticular
zoning districts as constituting an impermissible infringement on the right to worship according
to the dictates of conscience and/or as an impermissible interference with the rights of
consclence, State ex rel. Lake Drive Baptist Church v. Vill. of Bayside Bd. of Trustees, 12 Wis,

2d 585, 607, 108 N.W.2d 288, 300 (1961) (J. Hallows concurring),
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COUNT V: SUBSTANTIVE DUE PROCESS, FACIAL CHALLENGE
W1s. CONST, ART. 1, § 8

235, Preceding allegations are incorporated by reference,
236, The OCZSPO, on its face, violates the Wisconsin Constitution's protection of
substantive due process.
COUNTS YI-XI: CAUSES OF ACTION FOR DECLARATORY JUDGMENT ARISING
FROM PREFERENTIAL TREATMENT OF INSTITUTIONALIZED CHURCH AND NON-
SEASONAL PARQCHIAL SCHOOLS IN THE TOWN OF WOODBORO

COUNT VI: RELIGIOUS PREFERENCE, FACIAL CHALLENGE
: Wis. CONST, ART. 1, § 18

237, Preceding allegations are incoxporated by reference.

238, “Churches” and “Schools”:are listed as conditional use and/or administrative review
uses in District 2 (“Single Family Residential”), District 3 (“Multiple Family Residential™,
District 4 ("Residential and Farming”) as to Schools only, District 5 (“Recreational”), District 7
(“Business B-2"), District 8 (*Manufacturing and Industrial”), District 10 (“General Use™), and
District 15 é“Rurai Residential”), all of which districts pertain to portions of the Town of
Woodboro.

239. According to the interpretation placed upon the facé of the OCZSPO by the
Defendants including its insistence that the undefined terms “church” and “school” can only be
assigncd_, for purposc;s of construing tﬁe OCZSPO, their iﬁstitutiona], rather than structural and
functional, senses of those terms, there is no land zoned within the Town of Woodboro as either
a Permitted Use (a3 of right), Administrative Review Use or Conditional Use that would allow
the County to issue a use permit for land situated anywhere within the Town of Woodboro for a

year round religious camp.
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240. As such, the face of the OCZSPO, a3 so construed, confers a preference upon certain
types of religious establishments and/or modes of worship, namely, institutional churches and
institutional parochial schools over religlous camps including Bible camps, which are thereby
unreasonably limited,

241, The face of the OCZSPO as so construed by the Defendants contravenes the “no
preference” provisions of art. 1, § 18 of the Wisconsin Constitution.

COUNT V1L RELIGIOUS PREFERENCE, AS APPLIED CHALLENGE
Wis, CONST. ART. [, § 18

242. Preceding allegations are incorporated by reference,
243. The OCZSPO, on ity face, violates the Wisconsin Constitution’s guaranty of
substantive due process of law,

COUNT VIII: SUBSTANTIVE DUE PROCESS, FACIAL CHALLENGE
Wis. CONST, ART. 1,8 8

244, Preceding allegations are incorporated by reference.
245. The OCZSPO, on its face, denies the Plaintiffs the equal protection of the laws
guaranteed by the Wisconsin Constitution.

COUNT IX: SUBSTANTIVE DUE PROCESS, AS APPLIED CHALLENGE
Wis, CONST, ART. I, § 8

246. Plaintiffs also incorporate by reference the paragrapbs of the Count V1 into this count.

247, During the proceedings conducted by various of the Defendants on Eagle Cove Camp
and Conference Center’s December, 2005 Petition for Rezone and December 2006 Application
for Conditional Use Permit (including appeal to the Defendant Board of Adjustment from the

denial thereof), the Defendants justified the denial of that Petition and that Application based
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upon their reasoning that the Plaintiffs could have a “church™ rather than a “Bible camp” in the
Town of Woodboro and/or on Subject Property,

248. Such reasoning gave preference to certaln types of religious establishments, namely,
institutional churches and institutional schools, including parochial schools, over religious carnps
including Bible camps.

249. Such reasoning gave preference to certain modes of worship, namely, worship
conducted at institutional churches and institutional schools, including parochial schools, over
worship conducted at religious camps includ'ing Bible catnps. |

250. The adjudicatory process applied by tﬁe Defendants to the aforesaid Petition and
Application (including appeal) contravened the “no preference” provisions of art. [§ 18 of the
Wiscongin Constitution.

251, Count VII of Plaintiffs” federal Amended Complaint in the preceding and now
concluded federal [itigation alleged that the “Defendants have deprived and continue to deprive
Plaintiffs of their freedom of worship, as secured by art. 1, § of the Wisconsin Constitution ... by
preferring other religious establishments and modes of worship.”

252. Although the District Court granted and the Seventh Circuit U,S. Court of Appeals
affirmed the grant of summary judgment on Count VIii, the Defendants’ motion for summary
judgment did not address the “no preference” provision of the Wiscongin Constitution and
neither the Opinion of the District Court nor the Opinion of the U.S. Court of Appeals addressed
that provision.

253, Issue preclusion does not apply where an issue is not actually submitted for ruling or

where the tribunal does not actuatly address the issue.

39




. e ————— L.

App. 408

254, In addition, the panel of the U.S. Court of Appeals ignored and did not expressly rule
on Plaintiffs’ motion, included in their Appellants’ Brief to certify a question pertaining to the
“no preference” provision to the Wisconsin Supreme Court pursuant to Seventh Circuit Rule 52,

233, Accordingly, the federal court grant of summary judgment on all of federal Count VIII
without considering the special, specific and unique prohibition on giving preference to one type
of religious establishment over another and/or one type of mode of worship over another
constituted a manifest misapplication of existing principles that resulted in substantial injustice.

256. Wisconsin courts and/or, in particular, the Wisconsin Supreme Court -- not the federal
courts -- are the ultimate arbiter of the scope of protections of religious liberties, including the
right to-devote and use private lands for the exercise of religious liberties, afforded by the
Wisconsin Constitution,

257. If this state court proceeding is considered to be a continuation of the federal court
proceeding and thus part of the “sﬁme case,“. then the Wisconsin courts are not bound by the
erfoneous grant and affirmance of summary judgment by the federal courts of important
Wisconsin constitutional jssues that went unaddressed by them, In particular, issue preclusion
does not apply within the “same case,” and the “law of the case™ doctrine does not bar the
Wisconsin courts from rufing on the issue of the “no preference” provision de novo. (See.
F.R.Civ.P. 54(b), last sentence; ¢f. WIS, STAT, §752.35).

258, On the other hand, even if this state court proceeding is considered not to be a
continuation of the federal court proceeding and thus not part of the “same case,” then “law of

the case” doctrine is inapplicable but “issue precluslon™ does not apply as set forth in § 253,

supra, andfor because, where an important state law issue has been decided etroneously by a
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federal district court or & U.S. court of appeals, principles of federalism and comity require that
the state court system not automatically accept the federal court's ruling, E.g., Koﬁp v. Fair Pol,
Practices Com., 11 Cal, 4¢th 607, 905 P,2d 1248 (1995); ¢f § 752,35, Wis. Stats,

259, Neither does “claim preclusion” apply because: (1) the federal courts did not
completely conclude the litigation on the Plaintiffs’ claim to be entitled to relief ay set forth in
their prayer for relief aﬁd did not rule that the Plaintiffs were entitled to no relief whatsoever on
the prayer contained in their federal complaint because fhe federal courts expressly dismissed
Count X1 without prejudice to refiling in the Wiscénsin slate court system pursuant to 28 U.S.C.
§ 1367(c)(3); andfor (2) the federal district court made clear that it would refuse to e#ercise
supplemental jurisdiction per the usual practice over any state law caL;ses of action except for
those whose contours were jdentical with, or Jess expansive than, rights under federal causes of
action that t-hat court was adjudicating, Parks, 171 Wis.2d at 738-39, 492 N.W.2d at 369-70:
Aldrich, 2008 W1 App at 14 5-7, 310 Wis, 2d at 801-02, 751 N.W.2d at 869,

COUNT X: EQUAL PROTECTION, FACIAL CHALLENGE
Wis, CONST. ART. L, § |

200, FPreceding allegations are incorporated by reference.

261, The OCZSPO, as applied to Plaintiffs’ Application for Conditional Use Permi,

violated the Wisconsin Constitution’s protection of substantive due process.

COUNT XI: EQUAL PROTECTION, AS APPLIED CHALLENGE
Wis, CONST. ART. L, § |

262, Preceding allegations are incorporated by reference,
263.The OCZSPO, as applied to Plaintiffs' Application for Conditional Use Permit, denied

the Plaintiffs the equal protection of the laws guaranteed by the Wisconsin Constitution.
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COUNTS XII-XIV: CA.USES OF ACTION ARISING FROM
PREFERENTIAL TREATMENT OF INSTITUTIONALIZED CHURCH AND
NON-SEASONAL PAROCHIAL SCHOOLS IN THE COUNTY OF ONEIDA

COUNT XII: RELIGIOUS PREFERENCE, FACIAL CHALLENGE
Wis. CoNsT, ART, 1, § 18

264, Preceding allegations are incorporated by reference,

265, “Churches” permitted to operate year round and “Schools™ permitted to operate year
round andfor non-seasonally are listed a$ conditional use and/or administrative review uses In
District 2 ("Single Family Residential™), District 3 (*Multiple Family Resideﬁtial”), District 4
(*Residential and Farming”) as to Schools only, District 5 {"Recreational), District 6 (“Business
B-17), District 7 (“Business B-2"), District 8 (“Manufacturing and Industrial™, District 10
(“General Use™), and District 5 (“Rural Residential™),

266. Non-seasonal Recreational camps Having more than one principal structure are listed
as administrative review uses in District 5 (“Recreational”) and District 10 (*General™).

267. The amount of land situated in the County of Oneida zoned, in aggregate, for Districts
2,3,4,5,6,7,8, t0and 15 dwarfs the amount of lund zoned, in oggregate, tor Districts 5 and (0.

268, Accordingly, on its face, the OCZSPO affords a preference to churches and parochial
schools, both permitted to operate year round, over religious camps that are permilted to Operate
year round.

269, The OCZSPO including its zoning maps therebyr on its face contravenes the “no

preference” provisions of art. I, § 18 of the Wisconsin Constilution,
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COUNT XI1: SUBSTANTIVE DUE PROCESS, FACIAL CHALLENGE
Wis. CONST. ART, L, § 8

270, Preceding allegations are incorporated by reference,
271. The QCZSPO, on its face, violates the Wisconsin Constitution’s protection -of
substantive due process.

COUNTXIV:EQ UAﬁ, PROTECTION, FACIAL CHALLENGE
Wis, CoNST.ART. [, § |

272, Preceding allegations are incorporated by reference,
273. The OCZSPO, on its face, violates the Wisconsin Constitution’s guaranty of equal

protection of the laws,

COUNTS XVY-XV1I: CAUSES OF ACTION ARISING FROM
ADMINISTRATION OF OCZSPO APPLICATION PROCEDURES

COUNT XV: RELIGIOUS BURDEN
Wis. COnNST. ART. L, § 18

274. Preceding allegations are incorporated by reference.

275. Plaintiffs’ consclences requires them to exercise their religious liberties on the
Exclusively Charitable Acreage in the form of a Bible Camp rather than an institutionalized
church or parochial school.

276. As set forth in the paragraphs above common to all counts, the conduct of the
Defendants burdened the Plaintiffs” exercise of religious liberties by interfering with their right
of conscience,

277, Under RLUIPA’s “as applied” provision (42 U.S.C. § 2000cc(a)). a plaintiff, whether
an individual or a religious assembly or religious tnstitution, bears the burden of persuasion that

a government’s land use regulation “substantiaily burdens” the plaintiff's religious exercise.
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278. Under Wisconsin constitutional law, the protections of religious exercise are both
“more expansive” than under federal law and “far moye specific.” State v. Milter, 202 Wis.2d 56
at 63-66 (1996),

279. In particular, under Wisconsin constitutional law applicable to the non-interference
with right of consclence portion of art. I, § 18 of the Wisconsin Constitution, a plalntiff beary
only the burden of showing that the land use regulation “burdens” rather than “substantially
burdens” the plaintiff's religious exercise. Coulee Catholic Sch. v. Labor & Indus. Review
Comm’n, Dep't of Workforce Dev., 2009 W1 88, 320 Wis, 2d 275, 310, 768 N.W.2d 568, 8385

280. The federal courts, during the federal court phase of fhis civil action, disregarded the
established Wisconsin case law set forth above and instead erroneously concluded, with respect
to the portion of federal Count VIII that asserted a violation of the no-interference-with-rights-
of-conscience prohvision (that forms part of att, 1, § 18 of the Wisconsin Constitution), that the
Wisconsin standard was identical to, and no more expansive in the protection of religious
liberties than, the federal “substantial burden” standard.

281, 1f this state court proceeding is considered to be a continuation of the’ federal court
proceeding and thus part of the “same case,” then the Wisconsin courts are not bound by the
erroncous grant and affirmance of summary judgment by the federal courts on the important
issue of the protection of Plaintiffs' rights of conscience under the specific and more expansive
Wisconsin Constitutional provision. In particular, issue preclusion does not apply within the
“same case,” and the “law of the case” doctrine does not bar the Wisconstn courts from ruling on
the issue of the *no-interference-with-rights-of-conscience” provision de novo. See, FR.Civ.P,

54(b), last seatence; ¢f, WIS, STAT, §752.35 (Wisconsin Court of Appeals authority to grant
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discretionary relief in the interest of justice or where the teal controversy had not been fully
{ried)

282, Further, although the Wisconsin Supreme Court is bound by federal determination of
federal law, in execution of its superintending and law-making functions, it nevertheless hag
constitutional authority and prerogative to grant relief where federal determination of state law is
erroneous or improvident and would otherwise result in injustice to a party and harm to the law
of this state and its general interest of Wis. Const. art, V1L, § 3. See alyo, e.g., City of Chicago v,
Morales, 527 U.S. 41, 61, 119 S. Ct. 1849, 1361, 144 L. Ed. 2d 67 (1999); Reetz v. Bozanich,
397 U.S. 82, 90 S.Ct. 788, 25 L.Ed.2d 68 ( !97{)) (federal district coutts bound to abstain from
deciding an unsettled issue of state law until state courts are given opportunity to address the
question),

283. On the other hand, even if this state court proceeding s considered not to be a
continuation of the federal court proceeding and thus not part of the “same case,” then “law of
the casc” doctrine is inapplicable and “issue preciusion” also does not apply as set forth in § 253,
supra, andfor becanse, where an important state law issue has been decided erroneously by a
federal districf court or a U.S. court of appeals, principles of faderalism and comity require that
the state court system not automatically accept the federal court’s ruling, (Kopp, et al. v. Fair
Political Practices Commission, 11 Cal, 4™ 607 (1995); ¢f, Wis. STAT. §752.35).

284. Neither does “claim preclusion” apply because the federal courts did not completely
conclude the litigation on the Plaintiffs’ claim to be entitled to relisf as sot forth in their prayer
for relief and did not rule that the Plaintiffs were entitled to no reljef whatsoever on the prayer

included in their federal complaint because the federal courts expressly dismissed Count XI
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without prejudice to refilng in the Wisconsin state court system pursuant to 28 U.S.C.
§1367(c)(3).

COUNT XVI1: PROCEDURAL DURE PROCESS
WIS, CONST. ART. I, § 18

285, Preceding allegations are incorporated by reference.

286, Defendants rejected Plaintiffs’ rezoning petition, stating that they were doing so on the
bagis that Plaintiffs could achieve most or all of their stated objec.tives through a Conditional Use
Permit application, and advising them to make such application,

287, When Plaintiffs thereafater filed their application for a Conditional Use Permit,
Defendants rejected the application, contrary to their prior statements,

288. Defendants thereby deprived Plaintiffs of Procedural Due Process guaranteed them by

" Wis. CONST. ART. 1,818,
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REQUEST FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court grant the following relief:

1) With respect to Count , an order reversing both the Planning & Zouning Committes
decision of August 19, 2009, and the Board of Adjustment's Dectsion, Order and Determination
of February 11, 2010 and instead granting or commanding the granting of the Conditional Use
Permit as applied:

2) Withrespect to the declaratory retief sought by Counts If through XVI;

iy A declaration that that pqrtion of § 9,16(B) reproduced in § 204, above, violates art.
I, § 18 of the Wisconsin constitution and/or Wisconsin judicial decisions and {s therefore
unconstitutional or otherwise violative of Wisconsin state law: and

(i} A declaration that the Plaintiffs’ applied-for land use and/or developed as set forth in
their conditional permit application and related submissions to the County constitutes a “school”
In the structural and/or functional senses of that term, specifically, a parachial boarding school,
and qualifies as a “school” under the OCZSPO; and

iii} In the alternative to (ii), declaration under Counts If and HJ that the face of the
OCZSPO does not  permit any religious camp land use and development including that of
Plaintiffs’ as applied-for consisting of only one principal structure in any zoning district and the
OCZ5PO on its face violates the Wisconsin constitution and/or Wisconsin case law and that the
land use permit requirements of the OCZSPO may not be enforced against the Plaintiffs” land
use and/or development described in their conditional use permit application and supporling

materials submitted to the County:

iv) A declaration under Counts IV and V that the face of the OCZSPO excludes year
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round religious camps from the entire Town of Woodboro and from each zoning district
applicable to any and every portion of the Town of Woedbaoro, that such exclusion violates the
Wisconsin Constitution as previously and consistently construed by Wisconsin case law
development thereunder;

v} A declaration that the OCZSPO on its face confers a preference on institutional year
round churches and year round and/or non-seasonal institutional parochial schools over vear
round religious camps with the Town of Woodboro (Counts V1 and VIII) andfor the broader
portions of the County of Oneida that are subject to the OCZSPO (Counts XII, X1l and X{V),
that such treatment violates the Wisconsin Constitution and that the Plaintiffs’ Application for
Conditional Use Permit may be treated no less favorably than as if it were an application for a
church and/or parochial school;

vi) A declaration under Count V1I, IX, and XI that in the Defendants' processing of the
Plaintiffs’ Application for Conditional Use Permit, the Defendants impermissibly expressed a
preference for the development of institutional churches and institutional parochial schools to the
derogation of religious camps, that such treatment violated the Wisconsin Constitution and that
the Defendants County and Board of Adjustments thereby erred as a matter of law in their
deliberative processes; and

.vii) A declaration under Count XVI that the Defendants County and Board of
Adjustment denied Plaintiffs rights protected by the Wisconsin Constitution by burdening the
Plaintiffs’ religious exercise through interfering with their rights of con;;cicnce and to procedural
due process of law, that the federal District Coust and U.S. Court of Appeals Fundamentally

misunderstood and misapplied Wisconsin constitutional law in imposing a requirement on
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plaintiffs of demonstrating a “substantial burden” on that portion of their federal Count VIII
pertalning to the “no interference” portion of art, 1, § 18 of the Wisconsin Constitution, and that
the Defendants failed to demonstrate a compelling governmental interest in denying the applicd-
for conditional use permit including on the alleged “nature” “of the project” or “of the proposed
use” and/or failed to apply the least restrictive alternative in rejecting the applied-for conditional
use permit on the basis of the “scope™ or “extent” of the project;

3) With respect to any and all counts, an award to Plaintiffs of full costs, disbursements and
attorneys’ fees, to the extent permitied by law, arising out of Defendants’ taws, actions and land
use decisions and out of this and related federal court predecessor litigation; and

4) Such other and further refief as this Court may deem just and appropriate.

Respectfully submitted by the Plaintiffs this 20" day of August, 2014,

/L/Pf‘\

Tyso'n V/Caln

Attorney for the Plaintiffs
State Bar No. 1061878
Schmidt & Schmidt, S.C.
P.O. Box 146

Wausau W1 54402-0146
(715) 845-9621

By: Wickael D, Dean
Michael D, Dean
Attorney for the Plaintiffs
State Bar No, 01019171
P.O. Box 2545
Brookfield, WI 53008
(262) 798-8044

By
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