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To:

Hon, Michael H. Bloom

Circuit Court Judge-

~ 1 Cowrthouse Square - -
- Rhinelander, WI 54501

- Brenda Behrle

‘Clerk of Circuit Court
Oneida County Courthouse

" 1 Courthouse Square, PO Box 400 |

Rhinelander, WI 54501

Charles H. Bohl
‘Husch Blackwell, LLP

555 E. Wells St., Ste. 1900
Milwaukee, WI 53202-3819

- Michael D, Dean

" Michael D. Dean, LLC
P.0.Box2545
Brookfield, WI 53008 -

AP

.. OFFICE OF THE CLERK

Suprenre Tort of Wisconsin
110 EAST MAIN STREET, SUITE 215

P.0. Box 1688
MADISON, WI 53701-1688

TELEPHONE (608) 266-1880
FACSIMILE (608) 267-0640

Weh Site: www.wicourts.gov

June 16, 2020

" Mark Hazelbaker
Kasieta Legal Group, LLC
559 D'Onofrio Dr., Ste. 222
Madison, WI 53719-2842

Arthur G, Jaros Jr.
. The Law Office of Arthur G. Jaros, Jr.
- 1200 Hatger Road, Ste. 830

Oak Brook, IL.-60523

Lisa M. Lawless

Husch Blackwell, LLP

555 E. Wells St., Ste. 1900
Milwaukee, WI 53202-3819

James C. Remington
Husch Blackwell LLP

5335 E. Wells St., Ste. 1900
Milwaukee, WI 53202

You are hereby notified that the Court has entered the following otder:

No. 2018AP40

Eagle Cove Camp & Conference Center, Inc. v Oneida County

Board of Adjustment L.C. #2013CV345 o

A petition for review pursuant to Wis. Stat. § 808.10 having been filed by plaintiffs-

appellants-cross-respondents-petitioners, Eagle Cove, et al., and a motion for sanctions against

- Defendant-Respondent-Cross-Appellant Town of Woodboro “having been filed by plaintiff-
- appellants-cross-respondents-petitioners, and considered by this court; -
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Page 2

June'16, 2020 : '
No. 2018AP940 . Eagle Cove Camp & Conference Center, Inc. v, Oneida County
- Board of Adlustment L.C. #2013CV345

IT IS ORDERED that the motion for sanctions is denied;

ITIS FURTHER ORDERED that the petition for review is denied, without costs.

' Sheila T. Reiff |
Clerk of Supreme Court
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COURT OF APPEALS
DECISION NOTICE
DATED AND FILED This opinlon ls subject to further editing, If

published, the official vorsion will appear in
the bound volume of the Official Reports,

November 19, 2019

A party aray flle with the Supreme Court a

Sheila T, Reift petitfon to review an adverse decision by the
Clerk of Court of Appealy Court of Appeals, Ses Wis, STAT. § 808,10
and RULE 809,62,
Appeal No. 2018@940 Cir, Ct. No, 2013CV34s
STATE OF WISCONSIN IN COURT OF APPEALS
: DISTRICT I

EAGLE COVE CAMP & CONFERENCE CENTER, INC., A WISCONSIN
NON-STOCK CORPORATION, ARTHUR G, JAROS, JR., AS CO-TRUSTEE
OF THE ARTHUR G. JAROS, SR, AND DAWN L. JAROS CHARITABLE
TRUST, AND AS TRUSTEE OF THE ARTHUR G. JAROS, SR.
DECLARATION OF TRUST, AND AS TRUSTEE OF THE DAWN L. JAROS
- DECLARATICN OF TRUST, WESLEY A. JAROS, AS CO-TRUSTEE OF
THE ARTHUR G. JAROS, SR. AND DAWN L. JAROS CHARITABLE
TRUST AND RANDALL 8, JAROS, AS CO-TRUSTEE OF THE ARTHUR G.
JAROS, SR. AND DAWN L. JAROS CHARITABLE TRUST,
PLAINTIFFS-APPELLANTS-CROSS-RESPONDENTS,
V.
COUNTY OF ONEIDA,
DEFENDANT-RESPONDENT,
TOWN OF WOODBOROD,
DEFENDANT-RESPONDENT-CROSS-APPELLANT,
ONEIDA COUNTY BOARD OF ADJUSTMENT,

DEFENDANT,
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APPEAT, and CROSS-APPEAL from an order of the circuit court
for Oneida County: MICHAFL. 1, BLOOM, Judge. Affirmed in part; reversed in

part and cause remanded with directions.
Before Stark, P.J., Hruz and Seidl, 7,

1  HRUZJ. Bagle Cove Camp & Conference Center, Inc., and
'Arthur, Wesley, and Randall Jaros, as trustees of various family trusts
(collectively, “Bagle Cove"), appeal an order dismissing their claims asserting
various violations of thejr rights under the Wisconsin Constitution These
- violations allegedly stem ﬁ‘om Oneida County’s and the Oneida County Board of
Adjustment’s refusal years ago to rezone certain real property on Squash Lake or

to grant a conditional use permit on that property so that Bagle Cove could

develop a year-round Bible camp,

12 Eagle Cove previously litigated numerous claims relating to these
demals in federal court, including a claim for a vmlatmn of Eagle Cove’s religious
hbert1es under arﬂcle I sectmn 18 of the Wxsconsm Constitntion. The federal
d1str10t coutt, exercising both federal questmn and supplemental junsdlctmn
dismissed all of Eagle Cove’s civil claims on their merits, mcludmg its claim
undet the W1sconsm Constitution.  The court declined, however, to take
Supplemental junsdxctlon of a certiorari claim Eagle Cove had advanced against
the board of ad;ustment prefemng to have that claim adjudicated in state court

given the Iimlted scope of certiorari review.,

13 Eagle Cove subsequently commenced the present action, seeking not
only certiorari review but also advancing a variety of civil claims under the
Wisconsin Constitution, The circuit court dismissed the non-cettiorari claims

based upon its conclusion that claim preclusion applied, insofar as Eagle Cove
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brought or could have brought the civil claims as part of its federal action.
Eagle Cove appeals this determination and the denial of its motion for
reconsideration, in which it asserted that claim preclusion should not apply
because of an intervening change in the case law governing one of its federal law

claims,

14  We conclude the circuit court propetly dismissed Eagle Cove's
noti-certiorari claims and dendied its motion for reconsideration. The parties in the
federal action were the same as in this action, the federal litigation tesulted in a
judgment on the merits, and the claims in the two actions all arise out of the same
transaction. Accordingly, Eagle Cove was rerqui'red to bring all of its claims in that
action, Further proceedings in state court are limited to Eagle Cove’s certiorari

claim, which the district court dismissed without prejudice.

95  The Town of Woodboro cross-appeals, asserting Eagle Cove’s
commencement and continuation of the state court action against it was frivolous.
Applying WIS, STAT. § 895.044 (2017-18),! we agtee that Eagle Cove’s action
against the Town was frivolous. Because Bagle Cove did not withdraw or correct
the frivolous ﬁlihgs after being served with a motion for sanctions, we conclude
the circuit court was required to award the Town damages consisting of the actual
costs it incurred as a result of the frivolous action, We affiem the circuit court’s
decision in all other respects, but we reverse on the issue of sanctions and remand

the matter to the circuit court for a determination of damages.

L All referenices to the Wisconsin Statutes are to the 2017-18 version unless otherwize
noted,
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BACKGROUND

6. . The procedural hlstory underlying this appeal is long, but an
o understandlng of that history ig necessary to our analysis of the arguments on

appeal. In particular, that history directly informs our application of principles of

claim prechision.

7 - The Jaros family has Iong owned real property on Squash Lake
“within the _]umsdw‘aons of the Town of Woodboro and Oneida County.? Eagle
Cove desires to use that land to operate a yea.r-round szle camp that will serve,
- among others, youth thh medical dlsa.bxhtws The proposed camp mcludos a
chapel,. classrooms, boardmg accommodatlons food setvice facilities moludmg a
~_commercial kitchen and dining hall, and recreatxonal amenities like a soccer field.
According to Eagle Cove, the “majority of the Blble Camp’s activity wiil involve
evangelism, = worship, = prayer, meditation, devotional Scripture  reading,

discipleship and role-modeling and Christian educational instruction,”

8  Under Oneida County’o zom'og ordinance, a portion of the subject
property is zoned as residential and farming (District 4) and the remainder is
zoned as smgle—famﬂy residential (District 2), The Town has accepted and
.approvcd the County 8- zomng ordinance as its own. It is undxsputed that the
zoning ordmanoo does not explicitly refer fo a “Blble camp” or “rohglous camp”

as an authonzed use m these or any other dlstncts

% The subject property consists of approxxmately 34 acres containing between 550 and
600 feet of shoreline, Two of the trusts involved in this litigation own an additional 24 acres of
undeveloped land directly to the north of the subject property. This addltlonal land is also
intended to be used for the benefit of the proposed Bible camp.
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- 19 In2005, Oneida County staff informed Arthur Jaros that recreational
camps, religious or otherwise, are not allowable uses in areas zoned District 2 or
District 4, Year-round fecreati onal camps are permitted in Oneida County only on
land that is either unzoned or zoned recreational (District 5) or general use
(District 10). It is undisputed that none of those zoning designations exist within

the Town,

Y10  Eagle Cove then submitted a petition.to have the subject property
rezoned as District 5. The Town’s plan commission and the Town board held
proceeding_s on the petition throughout the first half of 2006 and made a formal
recommendation that Oneida County deny the petition. The County’s zoning and
planning cbmmittee, too, recommended that the petition be denied, and the Oneida
County Board of Supervisors acceptéd the recommendations and denied the

petition in August 2006.

Y11 Eagle Cove asserts that following the rezoning petition denial, it
expended approximately $200,000 to prepare an application for a conditional use
permit (CUP) that would allow for the use of the subject property as a Bible camp
within the District 2 and District 4 classifications.’ Eagle Cove filed an original
application in 2006 and an amended application in 2008, and the application was
deemed complete in March 2009. The County forwarded the application to the
Town, but the County informed Eagle Cove that it did not expect the Town to
recommend approval because the proposed use was not consistent with the subject

property’s zoning districts. The Town ultimately recommended that the County

% Conditional uses for a zoning: district are those land uses that are allowed in the district
only with a CUP issued by the Oneida County Planning and Zoning Commitiee.
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deny the CUP application, as did a staff report prepared for the Oneida County

Zoning and Planning Commitiee,

712 Following a public hearing and a site visit, the zoning and planning
committee denied the CUP application, adopting the reasons provided in the staff
report. The committee speciﬁcaliy concluded that the proposed conditional use
“would not conform to the applicable regulations of the district in which it would
be located,” and that the proposed use was incompatible \#ith the subject
property’s existing zoning designations. The committee also concluded there were
other locations within the County where Eagie Cove could obtain approval to
construct the proposed Bible camp, and that the denial “would not make the

religlous exercise of the applicant effectively impracticable.”

113 In September 2009, Bagle Cove appealed the CUP denial to the
Oneida County Board of Adjustment, Following two public hearings and an
opportumty for written submissions, on Ianuary 12, 2010, the board of adjustment

voted to afﬁrm the denia, The dental was memorialized in a wtitten resolution on
February 11, 2010,

114  Eagle Cove then commenced an action agamst the Town, the
County, and the County’s board of adjustment in the United States District Court
for the Western District of Wisconsin, Invoking federal question jurisdiction
under 18 U.8.C. § 1331, Eagle Cove raised numerous claims under the Religious
Land Use and Instifutionalized Persons Act (RLUIPA), a claim under the
Americans with Disabilities Act, a claim 'under the Rehabilitation Act, ‘and claims
under the United States Constitution for violations of the Equal Protection Clause
and the First Amendment’s Free Bxercise Clause. Invoking supplemental

jurisdiction under 28 U.8.C. § 1367(a), Eagle Cove also brought state law claims
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for a violation of the right to freedom of worship under Wis, CONST. art, I, § 18-

and for certiorari review of the decisions of the County and its board of

adjustment,

15 In February 2013, the district court granted the defendants’ motion
for summary judgment, concluding Eagle Cove had “no right to relief under
RLUIPA, the United States Constitution or the Wisconsin Constitution.” The
court determined the undisputed facts showed that Eagle Cove did “not meet their
burden of establishing all the elements of proof under any of their claims.” After
determining the Town, the County, and the board of adjustment were entitled to
summary judgment on Eagle Cove’s federal claims, the district court noted it
would typically decline to exercise supplemontal jurisdiction to decide the state
law claims, However, the court concluded that Eagle Cove’s claim under the
Wisconsin Constitution was “‘doomed’ for all the same reasons as its federal
constitutional equivalent,” and there would be no purpose for expending additional
judicial resources to resolve the claim in state court. The coutt therefore dismissed
the state comstitutional claim with prejudice, but it declined to exorcise
supplemental jurisdiction over Eagle Cove's certiorari claim and dismissed that

claim without prejudice,

916 Eagle Cove appealed to the United States Court of Api)eals for the
Seventh Circuit, which affirmed the distriot cowt’s decision, Seze Eagle Cove
Camp & Conference Ctr., Inc. v. Town of Woodboroe, 734 F.3d 673 (7th Cir.
2013) (Eagle Cove I).* The Seventh Circuit denied Eagle Cove’s motion fqr

* As wo will explain, the Seventh Circuit’s analysis on one of the RLUIPA claims was
later called into question-by two decislons of the United States Supreme Court, See Schlzmm v,
Wall, 784 F.3d 362, 364 (7th Cir. 2015) (recognizing abrogation).
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rehearing and rehearing en banc. Eagle Cove then filed a petition for a writ of

certiorari in the United States Supreme Court, which the Court ultimately denied.

117  Meanwhile, on No{rember 27, 2013, Eagle Cove filed the pi'esent
action in the Oneida County Circuit Court against the Oneida County Board of
Adjustment, asserting a single count for certiorard review of the board’s
determinations, This action wag stayed by stipulation pending the Supreme
Court’s decision on Eagle Cove’s petition for a writ of certiorarl. After the
Supreme Court denied review, Eagle Cove filed an amended complaint adding the
County and the Town as defendants. In addition fo seeking certiorari review,
Eagle Cove’s amended complaint sought declaratory judgment on fifieen
additional due process, religious burden/preference, and equal protection claims

under article I of the Wisconsin Constitution.

Y18 The County (fogether with its board of adjustment) filed a motion to
dlSl‘nlSS all counts except the certloran claim. The County argued that claim
preclusmn and issue preclusion applied to each of Eagle Cove’s fifteen new clajms
in this action because those clauns had been or could have been litigated in the
antecedent federal actlon Add1t1ona11y, it argued that only the board of
adjustment was a proper party to Eagle Cove’s certiorari claim, and that the scope
of the certiorari claim was limited by the federal decisions i in the prior action (e.g.,
Eagle Cove could not assert that the board acted contrary to law in any manner

rejected as an independent claim in the federal lawsuit),

19 The Town joined in the County’s argnments, Additionally, the.
Town emphasized that the federal district coutt had determined that the Town had
no independent authority to grant or deny a zoning change or a CUP,

Accordingly, the Town asserted that it could not be liable to Bagle Cove for the




App. 1

No, 2018AP940

denials, the claims against it were properly dismissed by the federal district court,
and the parties were bound by thatf determination. Consequently, the Town moved
for judgment on the pleadings and for sanctions against Hagle Cove for filing an

action against it with no basis in fact ot law,’

{20  The circuit court decided the various motions on January 23, 2015.
In deciding these motions, the court observed that there was no dispute Eagle
"~ Cove was entitled to bring its certiorari claim in state court. It concluded,
however, that the remaining fifteen counts Eagle Cove raised in its amended
complaint arose out of the same transaction that gave rise to all of the civil claims
Eagle Cove had brought in the prior federal action, Thus, the court determined
that Bagle Cove could have raised the present claims in the federal action.
Moreover, the court concluded it was not clear that the district court would have
declined to exercise supplemental jurisdiction over the present claims, as it had
taken jurisdiction to decide Eagle Cove’s state law constitutional claim.® The
court dismissed the additional fifieen state law claims as claim precluded, but it
declined to limit the scope of cert_iora,ri review. Additionally, the court declined to
sanction Eagle Cove for filing a frivolous lawsuit, as it concluded there was a

good faith basis for Eagle Cove to attempt to raise its state law claims.

921  Eagle Cove filed a motion for reconsideration, asserting the circuit

court had erred in dismissing all but its certiorati claim. Specifically, Eagle Cove

% The County and board of adjusiment also filed a motion for sanctions asserting portions
of Bagle Cove’s action were frivolous, Ouly the Town’s motion for sanctions is at issue on
appeal. :

§ Indeed, the circuit court determined that the district court likely would have exercised
supplemental jurisdiction over these additional issues because they were “similar enough in
nature fo the federal issues that were actually raised and decided by the court.”
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contended, among other things, that the court had misapplied certain Wisconsin
case law regarding the preclusive effect given to certiorari claims, incorrectly
analyzed the issue of whether the district court would have exercised supplemental
jurisdiction over additional state law claims, and failed to consider whether it was
fair or just to give the federal judgment preclusive effect. Following responsive

briefing, the court denied the motion at a hearing on April 22,2015,

22 On May 14, 2015, Eagle Cove filed a “Renewed Motion for
Reconsideration” in the circuit court. By this revised motion, Eagle Cove
informed the court that in Schlemm v. Wall, 784 F.3d 362 (7th Cir. 2015), the
Seventh Circnit had acknowledged that subsequent United States Supreme Court
decisions established that it had incorrectly analyzed one of Eagle Cove’s
RLUIPA claims in the earlier federal action, Specifically, the Seventh Circuit
concluded that its definition of a “substantial burden” under RLUIPA in Eagle
éova’s appeal was too narrow; whereas it had defined a “substantial burden” as
something that makes religious obsefvanee “ef'fectively impracticable,” the
Supreme Coutt had held that a RLUIPA claim lies where thete is a “serious
violation” of one’s religious beliefs. Id, at 364 Eagle Cove advised the circuit
court that, as a result, it was seeking fo reopen the federal court proceedings, and

the state proceedings were stayed pending the outcome of those efforts.

23 The district court ultimately denied Bagle Cove’s motion for relief
from the judgment dismissing its federal lawsuit, See Eagle Cove Camp &
Conference Ctr., Inc. v. Town of Woodbore, No, 10-CV-118-wme, 2016 WL
6584687 (W.D. Wis. Aug. 11, 2016). Without commenting on whether the

changed “substantial burden” standard would have made a material difference, the

10
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district court eoncluded the Federal Rules of Civil Procedure did not provide an
avenue to reopen the judgment based upon a change in the law.” Id at *2-%3, In
Jamary 2017, the Seventh Circuit Court of Appeals adopted the district court’s
reasoning and affirmed the order denying refief. Eagle Cove Camp & Conference
Cer., Inc. v. Town of Woodbore, 674 F. App’x 566 (7th Cir. 2017) (Eagle Cove
ID). The Seventh Circuit subsequently denied Eagle Cove’s motion for rehearing
en banc, and in October 2017, the United States Supreme Court denied Bagle

Cove’s petition for a writ of certiorati.

924 Proceedings then resumed in the circuit court on Fagle Cove’s
renewed rnotion' for reconsideration. Eagle Cove, expressly invoking WIS, STAT.
§ 806.07(1)(g) and (h), contended it was inapproptiate to give the federal
judgment preclusive effect because it was “now obvious that Bagle Cove should

not have suffered summary judgment” on one of its RLUIPA claims.

125 Following responsive briefing, the circuit court denied Eagle Cove’s
renewed motion during an oral ruling on February 21, 2018, The court concluded
that absent a “sea change” in the law, a litigant may not avoid claim preclusion
merely because a court has modified itg approach to a particular legal question that
could have been raised in the eatlier proceeding.r The court, observing it had not
yet entered a final judgment, found no basis to apply Wis. STAT. § 806.07 or to
otherwise reconsider its decision on fairness grounds. The coutt subsequently

entered a judgment dismissing all claims in the amended complaint against the

7 The district court explained that under foderal case law, intervening developments in
the law rarely constitute extraordinary circumstances justifying relief from a judgment. See
Agostini v, Felton, 521 U.8. 203, 239 (1997), )
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County and the Town, but permitting the cettiorari claim against the board of

adjustment to proceed,

f26 Eagle Cove appeals the dismissal of its claims against the County
and the Town, as well as the dismissal of its non-certiorari claims against the
Oneida County Board of Adjustment, arguing that the circuit court improperly
gave the federal court proceedings preclusive effect.® Bagle Cove also argues that
because the disposition of one of its RLUIPA, claims in the federal action was
based on the federal court’s “admitted error”-regarding the proper legal standard,
the circult court here erroneously denied its “Renewed Motion for
Reconsideration” seeking to avoid preclusion on that claim. The Town
cross-appeals the circuit court’s denial of its motion for sanctions against Eagle

Cove,

DISCUSSION

L | The circuit couri properly applied claim preclusion to bar all but Eagle
Cove's certlorari claim against the Oneida County Board of Adjustment,
127  This case requires us to determine whether the circuit court propetly
gave the federal judgment preclusive effegt. Because the federal district court was
located in Wisconsin and exercising feﬁeral questiop jurisdiction, there is no
dispute that the Wisconsin law of claim preclusion applies to this. case. Cf
Wisconsin Pub. Serv. Corp. v. Arby Constr., Tnc., 2012 WI 87, 130, 342 Wis. 24
544, 818 N.W.2d 863. Whether claim preclusion applies to a given factual

¥ By order, we noted we have jurisdiction only to review the dismissal of the claims
against the County and the Town, as the certiorari claim remains to be litigated against the board
of adjustment and therefors the order is not final as to that party.
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scenario is a question of law that we review de novo. Teske v. Wilson Mut. Ins,
Ce., 2019 WI 62, 120, 387 Wis. 2d 213, 928 N, W.2d 555,

28  “The doctrine of claitn preclusion provides that a final judgment on
the merits bars parties from relitigating any claim that arises out of the same
relevant facts, transactions or occurrences.” Sopha v. Owens-Corning Fiberglas
Corp., 230 Wis. 2d 212, 233, 601 N.W.2d 627 (1999). In other words, “a final
judgment is conclusive in all subsequent actions between the same parties as to all
malters. which were litigated or which might have been litigated in the former
proceedings.” Teske, 387 Wis, 2d 213, 923 (quoting Lindas v. Cady, 183 Wis, 2d
547, 558, 515 N.W.2d 458 (1994)). The doctrine exists to distinguish between
metitotious claims and those that are merely vexatious or repetitious. Once a
litigant has had his or her day in court, the litigant may not indulge in the chaos of
ondless litigation, wastefully expending scarce judicial resources in an attempt to

produce inconsistent decisions. See id,, 24
A. All elements of claim preclusion are present.

129  Claim preclusion has three elements: (1) an identity between the
parties or their privies in the prior and present suits; (2) a final judgment on the
metits by a court of competent jurisdiction in the prior action; and (3) an identity
of the causes of action in the two suits, Kruckenberg v. Harvey,l 2005 WI 43, 921,
279 Wis, 2d 520, 694 N.W.2d 879. “In effect, the doctrine of claim preclusion
determines whether matters undecided in a prior lawsuit fall within the bounds of
that prior judgment” I, 22, The party asserting claim preclugion bears the
burden of proof on each of these elements. Pasko v City of Milwaukee, 2002 WI
33,916, 252 Wis. 2d 1, 643 N.W.2d 72.

13




App. 16

No. 2018AP940

L. Thereis an identity of parties between the two actions.

f30  There is no dispute that the parties are the same in both this action
and the prior federal action. Eagle Cove Camp & Conference Center, Inc., and
Arthui’, Wesley, and Randall Jaros (in their capacity as trustees of various trusts)
were plaintiffs in the federal suit, just ag they are here. The defendants here—
Oneida County, the Town of Woodboro, and the Oneida County Board of
Adjustment—were named defendants in the federal suit. The requirement that

there be an identity of parties has therefore been satisfied,
th. The federal action resulted in a final Judgment,

31 The second element of ¢laim preclusion is a final judgment on the
merits by a court of competent jurisdiction in the prior action. Kruckenberg, 279
Wis, 2d 520, §21. Citing various sections of the RESTATEMENT (SECOND) OF
JUDGMENTS (AM. LAW. INST. 1982), Bagle Cove attacks the circuit court’s
determination on this element in two ways. First, Fagle Cove contends claim
preclusion s inapplicable because the federal district court did not dispose of the
entire case. Second, Bagle Cove argues that its federal and state actions are all
part of a single case, such that claim preclysion i inapplicable. We reject both

arguments,

32 Eagle Cove misapprehends the Restatoment in asserting that the
federal district court did not dispose of the entire case. This argoment rests on
RESTATEMENT (SECOND) OF JUDGMENTS §20(1)(b) and a comment to that
section—neither of which has been adopted in Wisconsin, Section 20(1)(b) states,

as relevant here, that a personal judgment for the defendant, although valid and
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final,” does not bar another action by the plaintiff on the same claim “[wlhen ...
the court directs that the plaintiff be nonsuited (or that the action be otherwise
dismissed) without prejudice.” Comment e. to § 20 concerns situations in which a
dismissal is based on two or more “alternative” determinations, one of which

“would not render the judgment a bar to another action on the same claim,”

133  RESTATEMENT (SECOND) OF JUDGMENTS § 20(1)(b) and comment e,
are plainly inapplicable to the procedure that occurred in this case. Only Eagle
Cove’s certiorari claim in the prior action was dismissed without prejudice, and
there is no dispute that claim survives so as to be litigated in this state action. For
the remaiﬁing claims adjucficatcd in the federal district court—including Fagle
Cove’s claim under the Wisconsin Constitution—g§ 20(1)(b) does not aid Hagle
Cove because those clalms were dismissed with prejudice. - Comment e, is
similarly unavailing because the disttict court did not use “alternative

determinations” when dismissing those claims, Fach of the claims was dismissed

? Because RESTATEMENT (SECOND) OF JUDGMENTS § 20{1)}(b) presupposes the existence
of a prior valid and final judgment, it would be proper to frame it as an exception to the rule of
claim preclusion rather than as a matter analyzing whether a prior judgment in fact existed,
Nonetheless, we will follow Eagle Cove's framing of the {ssue and address it here,
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on summary judgment because the court determined the established facts did not

. give rise to a valid claim for relief, !

PB4 We also reject Eagle Cove’s contention that its federal and state
actions are one “case” 80 as to make claim preclusion inapplicable, As authority
for this propbsition, Bagle Cove cites primarily to Montano v. City of Chicago,
375 F.3d 593 (7th Cir. 2004),-in which the federal district court elected to keep
jurisdiction of the plaintiff’s federal claims but severed and dismissed without
prejudice the plaintiff’s state law claims, Id, at 594, After the plaintiffs filed their
dismissed claims in state court, the district court held a trial on the federal claims,
during which it dismissed all but two of the claims on theirl merits and ordered a
retrial on the remaining two federal counts. I4 at 596, The district court then
entered an order staying the federal litigation pending the resolution of the state
court action, later entering a further order dismissing what remained of the fedetal

case without prejudice, 7d.

135 Precisely how Eagle Cove believes Montano benefits it is unclear,
The Seventh Circuit Cowrt of Appeals called the procedure in that case a “mess”

and described its efforts to “put this Humpty Dumpty-like case back together

19 Eagle Cove attacks the foderal courts’ determinations for failing to specifically address
one of their religions liberty arguments—namely, the prohibition wunder the Wisconsin
Constitution of giving preference under the law to any religious establishments or modes of

- worship. See Milwaukee Cty. v. Carler, 258 Wis. 139, 142, 45 N,W.2d 90 (1950). Eagle Cove
also asserts the federal courts “gave only perfunctory, erropeous treatment™ to their religious
exercise claim under Wisconsin law. Even if both assertions are frue, the appropriate avenue for
relief is not the filing of a second setion in state court asserting the same claims, For the reasong
stated berein, the district court’s judgment was final and, as such, was appealable within the
federal court system, Indeed, the case has twice been litigated through the federal coutts to the
point of Bagle Cove petitioning the United States Supreme Court for a writ of certiorari, We
petceive no basis upon which Bagle Cove should be permitted fo raise new claims in this state
action based upon any perceived omissions or “perfunctory” treatment in the foderal courts®
analysis of Bagle Cove’s claims,
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again” Id, at 595, The Seventh Circuit first considered whether it had
jurisdiction to review any of the orders in the case, ultimately concluding that it
could exercise rarely used pendent appellate jurisdiction to review the order
dismissing the plaintiff’s state law claims. Id. at 599-600. The doctrine “allows a
court of appeals to review an otherwise unappealablé interlocutory order if it is
inextricably intertwined with an appealable one.” Jones v. InfoCure Corp., 310
F.3d 529, 536 (7th Cir. 2002). In this context, the Seventh Circuit noted in
Montano that pendent appellate jurisdiction was appropriate in part because the
plaintiffs had presented “only one constitutional ‘case’ ... even though [they] have

a number of theoties supporting their claim.” Montane, 375 F.3d at 600,

36  Contrary to Eagle Cove’s. argument, the “single case” consideration
appears to apply solely to the issue of the Seventh Circuit’s appellate jurisdiction
and the intertwinement of the district court’s orders dismissing without prejudice
the state and remaining federal claims. We do not read Montano to say that claim
preclusion cannot apply under the materially different circumstances present in
this case, where a federal court has dismissed all but a state law cettiorari claim on
the merits and with prejudice. Indeed, in addressing whether there was a final
appealable order, the Montane court remarked that the judgment in the parallel
state court proceedings might have a preclusive effect on the dismissed fedetal law
claims, Id. at 597, 599. The fact that the state and federal causes of action in
Montano were viewed as part of “one case” for purposes of pendant appellate
jurisdiction does not establish that Eagle Cove can now bring any claims it wants
regardless of its prior opportunity and efforts to litigate claims arising from the

same transaction.

17




App. 20

No, 2018AP940

it, The two causes of action share an identity.

137  For purposes of determining whether there is an identity of causes of
action between two lawsuits, Wisconsin has adopted the “iransactional approach”
set forth in RESTATEMENT (SECOND) OF JUDGMENTS § 24. Teske, 387 Wis. 2d
213, 131, Under this approach, all claims arising out of one transaction or factual
situation are treated as being part of & single cause of action and are required to be
litigated together. Id. (citing A.B.C.G, Entets., Inc. v. First Bank Se., N.4., 184
Wis, 2d 465, 480-81, 515 N.W.2d 904 (1994)). “The transactional apptoach
‘reflects the expectation that parties who are given the capacity to present their
entite controversies shall in fact do s0."” Id. (quoting Kruckenberg, 279 Wis, 2d
520, 127).

138 Iﬁ applying the transactional approach, we endeavor “to see a claim
in factual terms and to make a claim coterminous with the transaction, regardless
of the claimant’s substantive theories or forms of relief, regardless of the primary
rights invaded, and regardless of the evidence needed to support the theories or
rights.” Kruckenberg, 279 Wis. 2d 520, Y26. Claim preclusion may lie even
though the legal theories advanced, remedies sought, and evidence used may be
different between the first and second actions. T4, A “transaction” consists of a
common fucleus of operative facts. Id We determine what constitutes the
transaction pragmatically, considering whether the facts are related in time, space,
origin dr motivation, whether they form a convenient trial unit, and whether their

treatment as a unit conforms to the parties’ expectations. Id., |25,

139 This is not one of those cases where determining what factual
grouping constitutes a “transaction” is a difficult task, See id. Tt is apparent that

both Eagle Cove’s federal claims and its state claims arise from the same cluster of
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facts relating to the County’s and its board of adjustment’s refusal to allow the
development of the subject property for use as a year-round Bible camp. Even if
some of the legal theories Fagle Cove advances in this action to justify the relief it
seeks may be different from those it advanced in the federal action, all plainly

arise from that common nucleus of operative facts,

40  Even aside from the identical factual nexus for all of Bagle Cove’s
causes of action, many of the claims Eagle Cove raises in this action were actually
raised in the federal action. In federal court, Bagle Cove alleged various violations
of federal law—namely, RLUIPA and the First Amendment—that were unique to
that action. Eagle Cove emphasizes that the Wisconsin Constitution offers more
expansive protections for freedom of conscience than those offered by the First
Amendment, and that we are not limited to current First Amendment jurisprudence
when interpreting our own constitutional protections for religious liberty. See
Counlee Catholic Sch. v. LIRC, 2009 WI 88, 60, 320 Wis, 2d 275, 768 N.W.2d
868. Based upon this principle, Bagle Cove believes its claims under the

Wisconsin Constitution in this action survive.

W1 The problem with Eagle Cove’s attempt to avoid claim preclusion is
that in the federal action, in addition to its federal claims, Eagle Cove asserted that
the refusal to allow its year-round Bible camp violated Wis. CONST. art. 1, § 18
“by interfering with the Plaintiffs’ tights of conscience, and by preferring other
religious establishments and modes of worship.” In this action, Eagle Cove's
amended state court complaint asserts that the County, its board of adjustment, and
the Town each violated WIS, CONST, art, I, § 18 by excluding the proposed Bible

camp from zoned areas within the County and Town, by preferring other types of
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religious instifutions or modes of worship, and by violating ifs right of
conscience.'! The Wisconsin religious liberty claims therefore appear merely to
be slightly more specific variations of the general claim raised in the fedaral
action. To the extent any of these state claimsg espouse new legal theories not
advanced in the federal litigation, those claims nonetheless arise out of the same

factual grouping as the federal claims and are therefore barred,

942 Eaglé Cove also has attempted to advance equal protection
challenges in both actions, In federal court, Eagle Cove alleged that the refusal to
allow it to develop a year-round Bible camp violated the Fourteenth Amendment’s
Equal Protection Clause. The district court, observing that there was 2 substantial
ovetlap between the equal protection claim and various alleged violations of
RLUIPA, rejected the equal protection claim on its merits and dismissed it with
prejudice after concluding that the zoning determinations casily satisfied rational
basis review. In this action, Bagle Cove raises equal protection challenges under
the Wisconsin Constitution. But equal protection under the state constitution is
generally defined in the same manner as equal protection under the federal
constitution, and Bagle Cove provides us with no basis for distinguishing its
Wisconsin equal protection claims from the federal claim that has already been
resolved. See Milwaukee Cty. v. Mury F.-R., 2013 W1 92, 410, 351 Wis. 2d 273,
839 N.W.2d 581. |

143 Only one claim appears to be truly unique to the Wisconsin action,

and that is a procedural due process claim ostensibly advanced under Wis. CONST,

U The state court amended complaint also asserts dve process violations that, while
unique to the state court action, are largely derivaiive of the religiouns liberty claims Bagle Cove
advances under WIS, CONST. art. I, § 18, |
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art, I, § 18.% Eagle Cove explains that this claim is based upon the statements
“officials made, when rejecting the rezoning application, to the effect that most of
Eagle Cove’s stated objectives could be achieved through a CUP. Eagle Cove
believes it was denied procedural due process when 'the board of adjustment
“rejected the [CUP] application, contrary to [the board’s] prior statements,” This
procedural objection thus arises ocut of the common nucleus of facts that formed

the basis for Eagle Cove’s claims in the federal action and is therefore also

barred.B

Y44  Eagle Covoe also advanced a claim in the federal action for certiorari
review of the board’s denial under WIS. STAT. § 59,694(10), just as it does in this
action. “Certiorari is en extraordinary remedy by which courls exetcise
supervisory control over inferior tribunals, quasi-judicial bodies and officers.”
Acevedo v. City of Kenosha, 2011 WI App 10, 18, 331 Wis. 2d 218, 793 N.W.2d
300 (2010). On certiorari review, judicial inquiry is limited to four
topics: (1) whether the municipality kept within its jurisdiction; (2) whether it
proceeded on a correct theory of law; (3) whether its action was arbitrary,
oppressive, ot unteasonable; and (4) whether the evidence was such that it might
reasonably make the order or determination in question. Omnelda Seven
Generations Corp. v. City of Green Bay, 2015 WI 50, 41, 362 Wis, 2d 290, 865
N.W.2d 162. The municipality or agency is afforded a “presumption of

2 Contrary to what Eagle Cove’s amended complaint suggests, procedural due progess is
rooted in article I, § 1 of the Wisconsin Constitution, not article I, § 18, See State v. Wood, 2010
WI 17,717,323 Wis. 2d 321, 780 N.W .24 63,

B Indeed, the federal complaint included roughly five pages of factual allegations

detsiling the actions and statements of members of the Oneida County Zoning and Planning
Cowmittee and various other County officials in denying the rezoning petition.
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‘correctness and validity’” to its determination. Lemar Cent Outdoor, Inc. v,

Board of Zoning Appeals, 2005 WI 117, 16, 284 Wis. 2d 1, 700 N.W.2d 87

(citation omitted),

145 The circuit court praperly allowed Eagle Cove’s certiorati claim to
proceed pursuvant to Hanlon v, Town of Milton, 2000 WI 61, 235 Wis, 2d 597,
612 N.W.2d 44, Yet, Eagle Cove argues that the cirenit court misinterpreted
Hanlon, apparently under the belief that Hamlon affords “more generous
treatment of ... certiorari plaintiffs” than what the circuit coutt contemplated,
Congidered together with Eagle Cove’s assertion of various exceptions fo the
doctrine of claim preclusion (which we will soon address), we understand Bagle
Cove to be arguing that Hanlon endorses a view that would permit its new state
court claims to proceed alongside its yet-to-be-litigated claim for certiorari review.
We dis'égree- with Bagle Cove on this point given the procedural posture of this

case and the prior federal action.

Y46 In Hanlon, the plaintiff sought certiorari review of a CUP denial in
state court, Id., 795, 8. After those efforts to overturn the denial proved

unsuccessful, Hanlon filed an action in federal district court under 42 U.S.C,

§ 1983, seeking a money judgment based upon allegations that the defendants -

deprived him of his rights to due process and equal protection of the law by
denying the CUP application. Id., Y11, The federal case was dismissed .on
summary judgment, as the municipality argued that Hanlon’s failure to assert the
§ 1983 claim within the certiorari proceeding, or to join that claim with the
certiorari claitn arfsing from the same transaction, resulted in claim preclusion,
Id., J11-12,
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147 The Seventh Circuit Court of Ai)peals certified the following

question of law to the Wisconsin Supreme Court;

Whether a  litigant challenging an  administrative |
determination according to the [certiorari] provisions set

forth in [WIs. STAT.] Chapter 68 may bring an equal

protection claim and whether the reviewing Wisconsin

court may consider the merits of such a claim wnder this

chapter when the claim arises from the same transaction

forming the basis for the administrative determination so

that the failure to raise such a claim invokes the doctrine of

claim preclusion.

I, q1.

148  Our supreme court first concluded that although a litigant may raise
constitutional objections to municipal determinations in a certiorari proceeding,
that forom is not approptiate to advance a claim for money damages under 42
U.S.C. § 1983. Hanlon, 235 Wis, 2d 597, §13. Second, the court observed that
certiorari proceedings “are distinct from civil actions, which are filed to resolve a
controversy between the parties.” Id, 122, The court pointed out the limited
scope of certiorari review, finding it incompatible with the process of litigating a
ctvil claim, Id, §24-26. Although Hanlon could have joined his § 1983 claim
with his certiorari claim, the court determined that he was not required to do so
because making joinder mandatory would “unduly complicate the procedure
established by the legislature to provide for an orderly review of a municipality’s

determinations,” Id., §26.

W9  Hanlon shows that the circuit court used the correct procedure here
in dismissing the civil claims Eagle Cove brought in state court alongside its
certiorari claim. Given Hanlon’s holding that a litigant is not required to join
additional civil claims with a certiorari claim arising from the same transaction,

Bagle Cove would not have been precluded from pursuing the present claims had
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it sought only the remedy available by certiorari in the prior federal action. But,
having joined additional civil claims with its request for certiorari review in
federal court, and having received a determination on the merits of those civil
claims, the ordinary principles of claim preclusion apply. Bagle Cove cannot use
the limited Hanlon exception to gain new opportunities fo litigate additional

claims that could have been brought in the prior action.!4

B. The exceptions to claim preclusion argued by Eagle Cove gre
inapplicable, : :

{50 Eagle Cove proposes that a number of exceptions to claim
preclusion contained in the RESTATEMENT (SECOND) OF JUDGMENTS apply to
allow its non-certiorari state claims to survive, Eagle Cove first relies on
cotument e, to RESTATEMENT (SB_COND) OF JUDGMENTS § 25. Under § 25, claim
preclusion extinguishes a claim even though a plaintiff in the second action
endeavors to present evidence, grounds or theories of the case not presentéd in the
first action, or seeks remedies or forms of relief not demanded in the first action.'s

Comment ¢. illustrates how these general rules apply to separate state and federa)

theories of recovery:

* Bagle Cove appears to fault the circuit court for having used the phrase “two different
claims,” asserfing that this phrasing is incompatible with the transactional view that facuses o
the factual grouping, However, fhe various holdings in Hanlon v. TYawn of Milton, 2000 WI 61,
235 Wis. 2d 597, 612 N.W.2d 44, are predicated upon the assumption that both the certiotari
claim and the additional civil claims the plaintiff later desires to bring are roofed in the same facts
and would be otherwise barred, Hanlon merely carves out a narrow exception to the traditional
tule of claim preclusion given the limited scope of certiorari review-—an exception that is, as the
cirouit court recognized, focused on the nature of the claim ag arising in certiorar.

1 RESTATEMENT (SECOND) OF JUDGMENTS § 25 therefore mirrors Wisconsin law

regarding the scope of the preclusive effect, See Kruckenberg v. Harvey, 2005 WI 43, 926, 279
Wis. 2d 520, 694 N.W.2d 879,
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A given claim may find support in theories or grounds

arising from both state and federal law, When the plaintiff

brings an action on the ¢laim in a court, either state or

federal, in which there is no jurisdictional obstacle to his

advancing both theories or grounds, but he presents only

one of them, and judgment is entered with respect to it, he

may not maintain a gecond action in which he tenders the

other theory or ground,
RESTATEMENT {SECOND) OF JUDGMENTS § 23, cmt, e, In essence, comment e,
contains a cogent summary of our foregoing explanation of how the general rules

of claim preclusion apply to claims grounded in both state and federal law,

951 Comment e. also containg an exception to these general rules, on

which Eagle Cove relies:

If however, the court in the first action would clearly not

have had jurisdiction to enterfain the omitted theory or

ground (or, having jurisdiction, would clearly have

declined fo exercise it as a matter of discretion), then a

second action in a competent court presenting the omitted

theory or ground should be held not precluded.
Id. Jurisdiction is not the issue; Eagle Cove recognizes that the district court
would have had supplemental jurisdiction to consider all of the claims it attempts
to raise in this state action. Rather, Bagle Cove argues that the district court would
clearly have declined to exercise supplemental jurisdiction over the “new” claims

presented here.

52 Comment o. {0 RESTATEMENT (SECOND) OF JUDGMENTS § 25 has
been adopted as the rile in Wisconsin, See Parks v. City of Madisen, 171 Wis, 2d
730, 735—38, 492 NW.2d 365 (Ct. App. 1992). Federal courts have long
recognized that a determination on the merits of a federal claim in their forum may
have a preclusive effect on all other claims (including state claims) arising out of

the same transaction, See United Mine Workers of Am. v. Gibbs, 383 U,8. 715,
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725 (1966). Thus, Parks observed that federal courts “consistently have held that
when a federal claim is dismissed on a motion for summary judgment, the exercise
of sound discretion requires dismissal of the state claims as well, without prejudice
to the plaintiff’s right to litigate them in the proper state forum.” Parks, 171
Wis. 2d at 737; see also Cenco Inc, v. Seidman & Seidman, 686 F.,2d 449, 458
(7th Cir. 1982) (“The rule in pendent jurisdiction is that if the federal claim to
which the state-law claim is pendent is dismissed before'trial, the court will
decline jurisdiction over the state-law clait and remit the claimant to the state

courts.”).

153 Here, the district court acknowledged that it was departing from this
“usual practice” in retaining supplemental jurisdiction over Bagle Cove’s claim
under WIS. CONST. art. I, § 18, A district court is permitted to retain such
jurisdiction if the state law claim is clearly without merit, the justification being
that resolving the claim in federal court “spares overburdened state courts
additional work that they do not want or need.” In re Repository Techs., Inc., 601
F3d¢ 710, 725 (7th Cir. 2010). The district court stated it was retaining
supplemental jurisdiction because Bagle Cove’s claim under the Wisconsin
Constitution was ““doomed’ for all the same reasons as its federal constitutional
- equivalent,” and considerations of judicial economy watranted simply disposing of
the claim. Notably, the dismissal was partially due to Eagle Cove’s own failyres
in adequately distinguishing that cause of action, as the district court nioted Eagle

Cove had offered “no plausible argument that the protections offered Wisconsin
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citizens under Article I, § 18, are in any way greater than its federal counterpart,
much less RLUIPA’s additional protections,”!6

54 Given this background, it is astounding that Eagle Cove now argues
the district court “would clearly have declined to exercise” supplemental
jurisdiction over the religious liberty and other various claims it advances here.
The district court took pains to acknowledge the usual federal practice and explain
its departure .ﬁ*om that procedure. It found Eagle Cove’s religious liberty claim
under the Wisconsin Constitution so lacking in merit that it was more efficient for
the court simply to decide it than to allow it to be further litigated. On the other
hand, the district court recognized the “restrictive standard imposed for certiorari
review of a municipal body’s determination,” and it concluded that claim was
“sufficiently unique to state law” such that it would dismiss it without prejudice,
The notion that the district court would have applied these considerations to
non-certiorarl:i claims that largely mirrored claims the court had already found
meritless is untenable. The circuit court here properly concluded it ﬁvas not clear
the district court would have declined to exercise jurisdiction over the state law

claims.

155 Eagle Cove also asserts that three exceptions under RESTATEMENT
(SECOND) OF JUDGMENTS § 26 ate applicable. The first is § 26(1)(b), which states
that claim preclusion does not apply when “[t]he court in the first action has

expressly reserved the plaintiff’s right to maintain the second action.” For reasons

¥ Had Fagle Cove argued in the federal forum that Wisconsin law uniquely supported jts
Wis, CONST. art. I, § 18 claim, as it does now in this appeal, the district court’s reasoning
suggests It might well have dismissed that claim without prejudice. Nonetheless, Eagle Cove’s
arguable failure to properly litigate its olaim in the prior action is not a compelling reasen to
avaid the application of preclusion doctrines, and Eagle Cove does not argue as much,
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stmilar to those we addressed above regarding RESTATEMENT (SECOND) OF
JUDGMENTS § 20(1)(b), we conclude § 26(1)(b) is inapplicable, See suprg |{32-
33. Atbest for Bagle Cove, the federal district court judgment can be construed as
reserving only Eagle Cove’s right to maintain a second action on its dismissed
certiorari claim, not on all claims that were, or could have been, litigated in the
federal action. Further, Hagle Cove points to no language in any of the federal
court decisions exp;ressly authorizing it to assert clains in the second action that

could haye been raised in the prior action.

156 Next, Eagle Cove relies on RESTATEMB&T (SECOND) OF JUDGMENTS
§ 26(1)(d). Under § 26(1)(d), a plaintiff is not precluded ﬂ‘om' briﬁging a second
action if, as relevant here, “[tlhe judgment in the first action was plainly
incongistent with the fair and equitable implementation of a statutory or
constitutional scheme,” Eagle Cove views the federal judgment as inconsistent
with the Wisconsin constituiional protections for religious liberty, and it accuses
the federal courts of omitting discussion of, or insufficiently analyzing, certain

aspects of its claim under article I, § 18 of the Wisconsin Constitution.t”

157 | Nothing Eagle Cove has presented pe}suades us that RESTATEMENT
(SECOND) OF JUDGMENTS § 26(1)(d) applies here in any fashion. Again, to the

17 Bagle Cove's citatlons to authority for this argument are baffling, Neither of the
Wisconsin cases it cites dealt with issues concerning claim preclusion or the scope of
RESTATEMENT (SECOND) OF JUDGMENTS § 26(1)(d). In Mifwankee Metropolitan Sewerage
District v. DNR, 122 Wis. 2d 330, 362 N.W.2d 158 (Ct, App. 1984), gff'd, 126 Wis. 2d 63, 375
N.W.2d 648 (1985), the disposiiive issue was whether an administrative review statute created an
independent right o a contested oase hearing, Geinsenfeld v. Village of Shorewood, 232 Wis,
410, 287 N.W. 683 (1939), involved the reasonabieness of g local zoning defermination
classifying the plaintiff's property as residential, Further, we agree with Oneida County’s
criticism that “[t]he task of determining what Eagle Cove references in any of its citations to case
law is made more difficult, of course, by its counsel’s failure to utilize pinpoint citations.”
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extent the federal courts failed to consider unique aspects of Wisconsin
constitutional protections for religious liberty, that failure appears to have been
caused by Eagle Cove not sufficiently advancing any distinguishing argument,!3
As noted above, when retaining supplemental jurisdiction over Eagle Cove’s state
law constitutional claim, the district court expressly recognized that Eagle Cove
had failed to present any basis for distinguishing that ¢laim from the arguments it
had advanced in support of its federal claims. If Bagle Cove failed to raise with
sufficient prominence a meritorious issue regarding Wisconsin’s unique
protections for religious liberty, it can hardly be said that the federal judgment

unfairly or inequitably applied Wisconsin constitutional law.

958 Moreover, even assuming the federal courts were in some fashion
wrong in their determination regarding Eagle Cove’s claim under Wis, CONST. ari.
I, § 18, Bagle Cove has provided no authority for the proposition that this error
alone justifies a second action under RESTATEMENT (SECOND) OF JUDGMEﬁTS
§ 26(1%d). Certainly one component of a “fair and equitable” constitutional
scheme is the ability of a litigant to seek relief based upon a violation of
substantive legal principles, and Bagle Cove was provided an opportunity to
litigate its religious liberty claim during the initial federal litigation. Federal court

rules provide the opportunity to address errors in a judgment through motions for

® To the extent Eagle Cove accuses the defendants of “sandbagging” in the federal
litigation by not sufficiently arguing that its sutnmaty judgment motion was based on a lack of
evidence as opposed fo defenses or other matters, we are unpersuaded this approach demonstrates
that the district court’s determination was plalaly inconsistent with the fair and equitable
application of Wisconsin's protection of religious liberties. A motion for summary judgment puts
the plaintiff on notice that he or she must produce sufficient evidence to support a determination
in his or her favor on the merits of the claim. Hagle Cove acknowledges that the defendants
alleged in the federal action that Eagle Cove had “fail[ed] to show sufficlent burden under
Article I, § 18’5 freedom of conscience clavse.”
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relief ot appeals, avenues that Eagle Cove has repeatedly pursued,’® Abgent
citation to authority showing that an incorrect federal determination on state lasw
grounds provides the basis for a subsequent state action under RESTATEMENT
(SECOND) OF JUDGMENTS § 26(1)(d), we reject Eagle Cove’s reliance on that
exception to claim preclusion. See State v. Pettit, 171 Wis. 2d 627, 646, 492
N.W.2d 633 (Ct. App. 1992) (noting we typically do not address undeveloped
arguments or argumments unsupported by citations to applicable legal aufhority).

159 RBagle Cove also asserts that the exception under RESTATEMENT
(SECOND) OF JUDGMENTS § 26(1)(f) is applicable. Under that paragraph, claim

preclusion does not apply if

it is clearly and convincingly shown that the policies

favoring preclusion of 2 second action are overcome for an

extraordinary reason, such as the apparent invalidity of a

continuing restraint or condition having a vital relation to

personal liberty or the failure of the prior litigation to yield

a coherent disposition of the controversy.
Id. For example, in Sopha, our supreme court applied this exception to permit an
insulation wotker to maintain a second action based upon a 'mesothelioma
diagnosis despite his having unsuccessfully brought a prior lawsuit a decade
earlier based on nonmalignant injuries. Sopha, 230 Wis, 2d at 237-38. The court
has also applied § 26(i)(f) to allow a second action to determine the location of g
property boundary line where that issue was not explicitly determined by the prior

action. Kruckenberg, 279 Wis. 2d 520, Y41.

1 Ragle Cove admits that the Seventh Circuit Court of Appeals “corrected” an error in
the district cowrt’s analysis, but it argues the appeals court then went on to commit additional
etrors in its application of constitrtional principles to the facts of the case. Bven if the Seventh
Cirouit erred in some way, the remedy is not to bring a new action in state court in an effort to
obtain an inconsistent disposition.
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f60  These are narrow exceptions, however, and since Kruckenberg no
reported Wisconsin case has articulated any further “special circumstances” that
permit a litigant to avoid claim preclusion. Nonetheless, Eagle Cove argues two
“exfraordinary reasons” warrant allowing its civil claims to proceed: (1) an
“incoherent disposition” in federal court because the courts did not consider one
aspect of Eagle Cove’s religious liberty claim under the Wisconsin Constitution;
and (2) the district court’s decision to dismiss Bagle Cove’s certiorari claim
without prejudice. These reasons are merely duplicative of arguments that we
have already rejected and are without merit. 'We petceive no basis for relief from
the preclusive effect of the earlier action under RESTATEMENT (SECOND) OF
JUDGMENTS § 26(1)().2°

f61  Lastly, Eagle Cove vagusly asserts that applying claim preclusion in

this instance deprives it of ifs due process and equal protection rights. The
contours of this argument are difficult to comprehend. It appears Eagle Cove
believes it suffered “disparate treatment” because of the change in the applicable
RLUIPA. standard recognized by Schlemm. Essentially, Eagle Cove appears to
reason that it has been treated differently than a hypothetical litigant whose
certiorari ¢laim had been ttied in federal court, because under those circumstances,
the Federal Rules of Civil Procedure would have provided a mechanism to reopen

the judgment on the dismissed claims. Eagle Cove suggests that this court has the

% We observe that RESTATEMENT (SECOND) OF JUDGMENTS § 26 requires, as a basis for
proceeding with a second action under sybsee. (1)(f), that the plaintiff follow the procedure set
forth in §§ 78-82, including by filing a motion for relief in the court that rendered the first
Judgment, Tt does not appear any Wisconsin case applying § 26(1)(f) has discussed these
progedural requitements.
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authority to fashion a remedy for this perceived discrimination under Wis, CoNST.
art. I, § 9.

f62 We agree with the County that these “hypotheticals and vagus
invocations of due process, equal protection, and equity” ate not developed logal
arguments that require resolution. As an initial matter, the proposition that a
litigant can avoid preclusion doctrines because of an intervening change in the law
seems untenable on its face, as no litigation would truly be final. But ultimately,
Eagle Cove’s arguments contain scant citations to applicable legal authority, and
Eagle Cove does not even attempt to apply controlling due process or equal
protectidn caso law to the facts here,2! We decline to review arguments that
consist only of general statements and that lack citation to legal authority, See
Perit, 171 Wis. 24 at 646, | | |

I The circuit court properly denied Eagle Cove's “Renewed Motion Jor
Reconsideration.” '
163  Eagle Cove also argues that the circuit court etroncously denied its
“Renewed Motion for Reconsideration,” which asserted that claim preclusion
should not apply given the Seventh Circuit Court of Appeals’ decision in

Schlemm. Eagle Cove argues the circuit court erred because relief from the

*1 As just one example, nowhere does Eagle Cove discuss the applicable level of scrutiny
ot ifs burden of proof. See Mayo v. Wisconsin Injured Patients & Families Comp. Fund, 2018
W1 78, §428-29, 383 Wis. 2d 1, 914 N.W.2d 678,
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court’s earlier decision ap;ﬁlying claim preclusion was watranted pursuant to Wis.
STAT. § 806.07(1)(g) and (h).22 We disagree.

164 We review a circuit court’s decision denying relief under Wis. STAT.,
- § 806.07 for an erroneous exercise of discretion. Thoma v. Village of Slinger,
2018 WI 45, |11, 381 Wis. 2d 311, 912 N.W.2d 56. A circuit court’s exercise of
discretion will be upheld if it based its decision on the pertinent facts in the record,

applied the correct legal standard, and reached a reasonable determination. Jd.

f65 Eagle Cove first invokes WIS. STAT. § 806.07(1)(g). Under that
provision, relief is wartanted when “[i]t is no longer equitable that the judgment
should have prospective application.” Wisconsin law is clear that § 806.07(1)(g)
applies only in equitable actions, State v, Henley, 2610 WI 97, 69, 328 Wis, 2d
544, 787 N.W.2d 350, and this is not sach an action—Eagle Cove sought only

various forms of declaratory relief on the dismissed claims,

Y66  Furthermore, the federal and state rules dealing with relief from
judgments are analogous. DOC v. Kliesmet, 211 Wis. 2d 254, 260, 564 N.W.2d
742 (1997). The federal equivalent to WIs. STAT. § 806.07(1)(g) is FED. R. CIv. P.
60(b)(5). “Like the traditional equity rule on which it is based, Rule 60(b)(5)

applies only to judgments that have prospective effect ‘as contrasted with thoge

2 As the County observes, Eagle Cove’s motion for relief from the judgment was
premature, as the circyit court’s decision had not been reduced to a judgment at the fime of the
motion, The result of this appeal is the same regardless of whether one views the motion as one
for reconsideration or, as Eagle Cove argues, as one for relief from a judgment under WIS, STAT.
§ 806.07. To prevail on a motion for reconsideration, the movant must either present newly
discovered ovidence or establish a manifest error of law or fact. Koepself's Olde Popcorn
Wagons, Inc. v. Koepsell's Festival Popcorn Wagens, Ltd,, 2004 W1 App 129, 144, 275 Wis, 2d
397, 685 N.W.2d 853, Eagle Cove has not argued these points and, given the foregoing
discussion, we conclude Bagle Cove could not satisfy either standard,
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that offer a present remedy for a past wrong.”” Cook v. Birmingham News, 618
F.2d 1149, 1152 (5th Cir. 1980) (citation omitted); accord Norgaard v. DePuy
Orthopaedics, Inc., 121 F.3d 1074, 1077 (7th Cir. 1997) (holding that although
Rule 60(b)(5) permits the revision of an ongeing decree, it does not provide an
avenue for upsetting the disposition of a claim for a money judgment merely
because the law on which the judgment was founded has changed)., The judgment
in this action d'id not have any prospective effect; it merely disposed of Eagle

Cove’s declaratory judgment claims for alleged violations of the Wisconsin

Constitution,

67 Next, Bagle Cove suggests that relief was warranted under Wis,
STAT. § 806.07(1)(h), which is a “catch-all” provision that permits courts to
reopen a judgment for any other reason justifying relief. The federal analog to
§ 806.07(1)(h) is FED, R. Civ. P. 60(b)(6), but neither the state nor federal system
permits a litigant to obtain relief under these provisions based upon a subsequent
change in the law. See Shah v. Holder, 736 F.3d 1123, 1127 (7 Cir, 2013)
(“District courts cannot use Rule 60(b)(6) to apply new decisions refroactively to
- closed oivil cases.”); dlistate Ins. Co. v. Brunswick Corp., 2007 WI App 221, 77,
305 Wis. 2d 400, 740 N.W.2d 888 (noting the general tule that a change in the law
is not an extraordinary circumstance justifying relief from a final judgment);
Kovalic v. DEC Int’l, 186 Wis, 2d 162, 165, 519 N.W.2d 351 (Ct. App. 1994)
(rejecting a rule permitting an unsuccessful litigant to reopen a judgment based on

new law because such arule “would destroy the finality of many judgments”),

63 In a technical sense, Eagle Cove ig not directly atiacking the federal
court judgment; it is seeking relief from the preclusive effect of that judgment
based on a change in the way the federal courts dealt with one of its claims. The

federal courts, though, have alteady rejected Eagle Cove’s attempts to
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retroactively apply the new case law, see generally Eagle Cove II, 674 F. App’x
566, and Hagle Cove’s efforts to obtain relief from the judgment here effectively
constitute a collateral attack on those determinations. We disfavor such coltateral
challenges because they disrupt the finality of other judgments and thereby tend to
undermine confidence in the integrity of our procedures, as well as cause delay
and impair the orderly administration of justice. State v. Gudgeon, 2006 WI App
143, 16, 295 Wis, 2d 189, 720 N.-W.2d 114. The cireuit court did not erroneously
exercise its discretion in determining that these principles militated against

granting relief from the court’s January 23, 2015 decision.

Il Sanctions were warranted against Eagle Cove for prosecuting a frivelous
action against the Town. '
f69 The Town cross-appeals the denial of its motion for sanctions. In its
initial pleading, Eagle Cove sought only certiorari review, and therefore named
only the Oneida County Board of Adjustment as a defendant. The Town was

brought into this action when Eagle Cove filed its amended complaint, which

included the additional fifteen, now-dismissed counts. The Town argues it is

entitled to its actual costs incurred in defending the action pursuant to WIS. STAT.
§ 895.044, a relatively new statute which it appears no reported Wisconsin case
has yet applied. Whether an attorney made a fitvolous claim presents a mixed
question of fact and law, under which we review the circuit court’s findings of the
historical facts using the ¢learly erroneous standard, but we independently decides
the ultimate question of frivolousness. Elmakias v. Wayda, 228 Wis. 2d 312, 319,
586 N.W.2d 869 (Ct. App. 1999).

170 WISCONSIN STAT. § 895.044 was adopted in 2011. See 2011 Wis.
Act 2, § 28. B provides, as relevant here, that a party or a party’s attorney in most

civil actions “may be liable for costs and fees under this section for commencing,
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using, or continuing an action ... ot appeal” if the party or the party’s attorney
“knew, or should have known, that the action ... or appeal was without any
reasonable basis in law or equity and could not be supported by a good faith
argument for an extension, modification, or reversal of existing law.”
Sec. 895.044(1)(b). If a court concludes, based on clear and convincing evidence,
that the action has been frivolously commenced .or confinued—and if no
correction or withdrawal of the frivolous filing has occurred after at least 21 days
have elapsed since the service of the motion for sanctions—the court “shall”
award as damages to the party making the motion “the actual costs incurred by the
party as a result of the action ... including the actual reasonable attorney fees the
party incurred ....” Sec. 895.044(2)(b).

{71 The adoption of Wis, STAT. § 895.044 appéars to bave been a
legislative response to thé supreme court’s recognition that a cirouit court was not
required to impose sanctions for frivolous filings. The previous (and still existing)
manner for obtainlng relief from frivolons ﬁﬁngs was WIS, STAT. § 802.05,
Section 802.05(2)(b) states that by signing a paper, an é.ttorney or unrepresentad
litigant is representing to the court that the claims and legal contentions therein are
“warranted by existing law or by a nonfrivolous argument for the extension,
modification, or reversal of existing law or the establistrent of new law.” If,
upon a motion for sanctions ot on its own initiative, the cireuit court conclodes
this provision has been violated, the court “may impose an appropriate sanction,”
but only to the extent necessary to defer repetition of the conduct or comparable
conduct by others similarly situated. Sec. 802.05(3)(a), (3)(b). The sanction may
consist of nonmonetary measures, an order to pay a penalty, or, if the aggrieved
party so moves, an award of some or all of the party’s reasonable attorney fees and

expenses inourred as a direct result of the violation. Sec. 802.05 (3)(b).
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172 Our supreme court has recognized that, under Wis. STAT. § 802.05,
sanctions are not mandatory upon a circuit court’s finding of frivolousness, See
Trinity Petroleum, Inc, v. Scott Oil Co., 2007 WI 83, {28, 302 Wis. 2d 299, 735
N.W.2d 1. In contrast, WIS, STAT. § 895.044(2)(b) appears, by its plain languags,
to remove the citcuit court’s discretion not to sanction a party for frivolous filings
that are not withdrawn or corrected after being served with a motion for sanctions.
In other words, upon a finding of frivolousness under subsec, (2)(b), it is now
mandatory that a cirouit court award as damages the actual costs incurred “as a
result” of the frivolous action. This result is apparent because the circuit court
retaing discretion to award such damages even if a filing is withdrawn or

cotrected, as evidenced by the legislature’s use of “may” in subsec. (2)(a).

173  Here, the Town asserts that Hagle Cove’s amended complaint and its
continuation of the lawsuit, including the motions for relief from the judgment,
wete frivolous. The Town observes that the claim against it for a violation of WIS,
CONST. art. L, § 18 was litigated in the federal action, resulting in a final judgment
on the merits of that claim. According to the Town, Eagle Cove’s state coust
actlon against it is frivolous not just because the claims against it are all procluded,
but also because the federal courts have concluded that the Town was never
properly in the action, as it had no relevant land use authority regarding Bagle
Cove’s propetty. See Eagle Cove I, 734 F.3d at 680 (“Woodboro chose to be
subordinate to Oneida’s zoning ordinance, and thereby relinquished its jurisdiction

over land use regulations to the County.”), 2

B Bagle Cove does not present any argument regarding the construction of WIS, STAT.
§ 895.044, Its argument regarding sanctions is limited to the issue of whether its filings were, in
fact, frivolous.
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74  We conclude, as 2 matter of law, that the present action against the
Town was frivolously commenced and maintained. Even aside from the
applicability of claim preclusion, it should have been obvious to Eagle Cove that
the Town had po authority over the land use decisions that thwarted its desired
Bible camp.?* The fact that the circuit court found that some of Eagle Cove’s
arguments for avoiding claim preclusion arguably demonstrated good faith does
nothing to undercut the plain fact that Bagle Cove was suing the Town for

somefhing it had not dote and could not do.

# Eagle Cove argues the Town did, in fact, mainfain authority over -the zoning
regulations and was therefore a proper party. As an initial matter, Eagle Cove aftempts to cabin
the scope of the Seventh Cirouit Court of Appeals’ ruling regarding the Town’s Jurisdiction by
arguing that opinion addressed only an as-applied “total exclusion” challenge to the zoning
regulations, whereas the various clalms here include facial challenges, But the Seventh Circuit's
decision does not meniion any unique atilbutes of an as-applied challenge; rather, the court noted
that Bagle Cove’s “total exclusion” argument was “predicated, and in fact depends, on the
assumption that Woodboro has jurisdiction to implement land use regulations on the subject
property.” See Eagle Cove Camp & Conference Ctr., Inc. v. Town of Woodboro, 734 F.3d 673,
679 (7th Cir. 2013) (Eagle Cove I). The court, after substantial analysis, flatly rejected that
contention. Id. at 679-30, Bagle Cove fails to explain why any arguable distinction between jts
as-applied and facial challenges makes a difference as to the issue of the Town’s land use
authority,

. Alfernatively, Eagle Cove suggests the County was a mere instrumentality of the Town
because the County was required to adopt the Town’s land use plan under Wis, STAT, § 59.65(1),
The subsection discussing the relationship between a county’s development plan and a town’s
master plan is § 59.69(3)(b), not subsec. (1), and it states that a county’s development plan st
incorporate a town’s master plan oaly in counties with a population of at Jeast 485,000—well in
excess of Onelda County’s estimated 2018 population of 36,383, See Wisconsin Legistative
Refetence Bureau, Wisconsin Blue Book 2019-2020, at 535 (201 9).

Additionally, we fail to see the merit in Eagle Cove’s assertion that the Town somehow
cansed an independent injury by adopting the County ordinance. Eagle Cove does not dispute
that its proposed Bible camp required County approval because it affected shorelands, See Wi,
STAT. § 59.692(2)(a) (stating that county ordimances pertalning to shoreland zoning “shall not
requite approval or be subject to disapproval by any town or town board”™), Although Eagle Cove
notes the Town did approve the County zoning ordinance with respect to the non-shoreland areas,
Eagle Cove does not argue the Town had any authority to grant or deny its rezoning or CUP
applications. The denial of those applications is the fulerum on which all of Eagle Cove’s claims
pivot, and thoss were solely actions of the County,
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175 Accordingly, we conclude the circuit court erred by denying the
Town’s motion for sanctions under Wis. STAT. § 895.044, The Town, by its
motion to dismiss, notified Bagle Cove and the circuit court that Eagle Cove’s
amended complaint was frivolous under that section. The Town filed a formal
motion for sanctions on October 31, 2014, At no point did Bagle Cove correct or
withdraw ifs pleading; instead, it continued to litigate in an aftempt to avoid the
preclusive effect of the federal court judgment, including by filing the “Renewved
Motion for Reconsideration” that necessitated further response from the Town,
Under these circumstances, and given our deteﬁninatioﬁ as a matter of law that the
claims against the Town were frivolous, the circuit court was required to award the
Town damages under § 895.044(2)(b), measured by the actual costs the Town
incutred as a result of the commencement and continuation of Eagle Cove’s

frivolous action against the Town, beginning with the amended complaint’s filing,

776 We therefore reverse the portion of the circuit court’s Jamary 23,
2015 decision in which it denied the Town’s WIS. STAT. § 895,044 motion. The
case is remanded for a determination of the actual costs that the Town incurred as
a result of Eagle Cove’s frivolous commencement and continuation of the action
against the Town. See § 895.044(2)(b). Additionally, because we have concluded
that the action was frivolous, the Town is also entitled to damages in an amount
sufficient to compensate it for the reasonable attorney fees it incurred in this

appeal. See § 895.044(5). We affirm the order in all other respects,

By the Court—OQrder affirmed in part; reversed in part and cause

remanded with directions, -

Not recommended for publication in the official reports,
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" by the United States District Court for the Western Distriot of Wisconsin granting surmmary
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STATE OF WISCONSIN CIRCUIT COURT ONEIDA. COUNTY
Branch II

EAGLE COVE CAMP & CONFERENCE CENTER, INC., et al,

Plaintiffs,
'S : Cage Nn. 13-0V.345%
| : , ONElc%ﬂ_(é%UNTY
ONEIDA COUNTY BOARD OF ADJUSTMENT, et al,’ JAN 23 2015
Defendants,
CLERK OF GIRCUIT COURT

DECISION ON MOTIONS FOR JUDGMENT ON THE PLEADINGS

Introduction

On November 27, 2013, the plaintiffs, Fagle Cove Camp & Conference Center, Inc,,

Arthur G, Jaros, Wesley A. Jaros, and Raﬁﬁall S. Jaros, filed an action seeking cextiorari review

of the Oneida County Board of Adjustment’s decision to deny them a conditional use pertnit,

The plaintiffs’ action was filed shortly after the 7 Circuit Court of Appeals affirmed a decision

judgment in favor of the instan defends-mts-««and against the instant plaintiffs—on all matters
except a state law certiorari count, which was dismissed without prejudice. On August 29, 2014,
the plaintiff filed an amended complaint in this action, supplementing the original certiorari
count with 15 additional counts. The amended complaint added two defendants, Oneida County

and the Town of Woodboro, both of ‘-NIIQII} were defendants in the aforementioned federal actio'n.

" The Town has filed a motion for judgment on the pleadings and the County and Board of

Adjustment have filed a joint motion for partial jl.,ldg:mept on the pleadings, .
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Standard of Review

A paﬁy may bring a motion for judgment on the pleadhés when it appears that the
pleadings, on their face, indicate that the patty so moving is entitled to judgment as a matte;r of
law. Wis, Stat, § .802.06(3). A motion for j.udgment on the pleadings is essentially a sutunary
judgment motion without affidavits and ofher supporting documentation, Freedom from
Religion Found,. Inc. v. Thompson, 164 Wis, 2d 736, 741, 476 N.W.2d 318 (Ct. App. 1991). A
conrt must defermine whether a claim has been stated in the complaint such that relief may be
granted.  All factual allegations are accepted ds true and all reasonable inferences drawn from

them are drawn in favor of the non-moving party. Heintitz v, Lawrence Univ., 194 Wis. 2d 606,

601, 535 N.W.2d &1 (Ct. App. 1995).

“A court may consider judicially noticed documents without converting a motion to
dismiss into a motion for summaty judgment,” - Menominee Indian Tribe of Wis. V. Thompson,
161 F.3d 449, 456 (7. Cir, 1998), The consideration of historical documents, documents of
public record, and reports of administzative bodies does not convert a motion for judgment on the
pleadings to & inotion for summary judgment. Papasan v. Allain, 47_8 U.8. 265, 268 n. 1 (1986).

Noticed documents in this case include, among other things, various pleadings and decisions

) _ entered in the aforementioned federal action,

All three defendants argue that claim preclusion and issue preclusion apply to this case.
The Town asserts that claim. preclusios bars the entire action against them. The Counfy and the
Board of Adjustment assert that claim preciusion bars all issues except the state law cettiorari

issue and that issue preclusion bars certain components of the plaintiffs’ complaint relative to the
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certiorari issue. The plaintiffs contend that claim preclusion does not apply at all and that jssue
preclusion could apply, but, for various reasoxs, should not be applied in this case.

" Thers is no real dispute that the plaintiff have the right fo bring 5 state law certiorasi

-action in this case, The federal district court dismissed the certlorari count in the federal action

without prejudice, Clearly, thie plaintiffs have the right to raise the certiorari lssue in state court,
However, whether the plaintiffs can now assert additional issues not previously raised in the
federal action ag part of this state law certiorari action in this court is less clear. This is becauss
the faderal digtrict court both exerﬁz’sed and declined to exercise supplemental federal jurisdiction
over the state law issues raised in the federal action. As such, the issue presented by this case is
this: Does the fact that the federal distriet court both exercised anﬁ declined to exercise

supplementsl jurisdiction relative to state law issues allow the plaintiffs to raise issues in s

case that were not raised—but could have been raised—in the federal action? In ather words,

does claim preclusion apply to the non-certiorari counts raised in this case? If s0, then the
plaintiffs would be precluded from raising non-certiorari issues in this case if such issues could

have been taised in the prior federal action. If claim preclusion does not apply, then the

plaintiffs would ot be precluded from raising these additional issues in state coutt, provided

they are not barred by the doctrine of fssue preclusion,

I Clai;n Preclusion Bars All Counts Alleged in the Amended Complaint Except The
Certiorari Count, -

The County and the Board of Adjustment argue that the application of olaim preclusion

bars the entirety of this action, excep the state law cartiorar! claim, on the basis that the non-
certiorari counts raised in the plaintiffs’ amended complaint are issues that could have been
raised in the federal action, and that all three prongs of claim preclusion are met. The Town

argues that claim preclusion bars this emtire action, at least as it applies fo the Town. The

3




App. 45

plaintiffs argue that the defendants have Lrﬁ.sapprehended the term “claim” in the context of claim
preclusion and that cigim preclusion cannot, by definition, aﬁpfy. The plaintiffs argue thelt
application bf claim preclusion bars an entire second action, According to the plaintiffs, because
the state law certiorari count was dismissed by the fodetal court without prejudicé, a subsequent
action was a foregane conclusion and, thezefore, claim preclusion cannot and does not apply,
The doctrine of claim preclusion, formei'ly known as res judicata, operates to bar “all
subsequent actions between the same parties es to all matters which wero litigated or which

might have been litigated in the former proceeding.” Wis. Eub. Serv. Corp. v, Arby Constr., Inc.,

2012 WI 87, { 33, 342 Wis. 2d 544, 818 N.W.2d 863 (Emphasis supplied.). Claim preclusion
has three elements: (L) a common identity of the parties or their privies in the prior and present
suits; {2) the prior fitigation resulted in a final judgment on the merits by a coutt with
jurisdiction; and (3) common identity of the causes of action in the two suits. Kruckenberg v.
‘L-Imgx, 2005 'WI 43, § 21, 279 Wis, 2d 520, 694 N.W.2d 879, The doctrine of claim preclusion
is applied to promote efficiency, judicial economy, finality, and address concerns regarding the
“agources the parties would expend in repeated and needless litigation of issues that were, of

might have been resolved in a single prior action” Stuart v, Stuart, 140 Wis. 2d 455, 461, 410

N.W.2d 632 (Ct. App. 1987), aff’d 143 Wis.2d 347, 421 N.W.2d 505 (1988).

“The plaintiffs assert that claim preclusion simply does not apply in this case, The
+ plaintiffs present various arguments in sup.port of their assertion. The plaintiffs argue that there
was no final judgment on the merits as to all theories and/or grounds presented, relying on the
Restatement (Second) of Fudgments § 20{1)(b). The plaintiffs also argne that, “if a court having
jutisdiction would clearly have declined to ex'ercise it as a matter of discretion, then a second

action in a competent court presentisg the omitted theory or ground should be held not
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preciuded,”  The plaintiffs base this argument on corament e fo the Restatemen't (Seconc.l) of
Judgments § 25 and Pat'ks v, City of Madison, 171 Wis. 2d 730, 492 N.W.2d 365 (Ct. App.
1992) (review dended, 497 N.W.2d 131(Table)). The plaintiffs further argue, based on the
Restatement (Second) of Judgments § 26(1)(b), that the federal court “expressly reserved the
plaigtiff’s right to maintain the second action”  In addition, the plaintiffs rely on the
Restaternent (Second) of Judgments § 26(1)(d) to support their assertion that “[tlhe judgment in
the [federal] action was plainly Inconsistent with the fair and equitable implementation of 2
stat‘utory or constitutional scheme.,..” Finally, the plaintiffs argue that, if “it is clearly and
convincingly shown that the policles favoting preclusion of a second action are overcome for an
extraordinary reason, such as the apparent invalidity of s continuing restraint or condition having
a vital relation to personal liberty or the failwe of the prior Iitigaﬁon fo yleld a coherent

disposition of the confroversy.” This argument is based on the Restatement (Second) of

Tudgments § 26(1)(f), se¢ Sopha v. Owens-Corming Fiberglas Corp., § 57, 230 Wis. 2d 212, 601

N.W.2d 627 (1999),

“The plaintiffs’ claim preclusion analysis, specifically the first three bases referenced
dbove, is grounded in their assertion that, because the federal district ccl;urt did not dispose ;Jf the
federal case in fis entirety, a subsequent state court action was a contemplated result and, since
claim preclusic;n operates to bar a second action, olalm preclusion cannot apply. While
appealing in its simple straightforwardness, the plaintiffs” ar.gumcnt fails to account for the
treatment of certiorari actions in regards to claim preclusion under Wisconsin law.

In Hanlon v, Town of Mitton', the Wisconsin Supreme Court held that certiorari actions

and other civil actions “de not fit fogether within the fundaimental structure of bringing one

! Though the certlorar] action in Manlon was a certiorart action under Wis, Stat, § 68,13, and the certlorar! action It
the instant case is under Wis, Stat, § 59.694(10), I find that any distinction between the statutes doss not impact the

5
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judicial action, The objectives of claim preclusion, therefore, cannot be aitained.” Hanlon v,

Town of Milton, 2000 WI 61, § 24, 235 Wis2d 597, 612 N.W.2d 44, The I—Ian]og court alsa

held that “[c]ertiorari proceedings are distinet from clvil actions.” Jd at § 22 (citation omitted),
They are distinet from eivil acﬁons because of their limited scope of review. Id at {21, “Ifthe
scope of review on certiorar] is not enlarged by statute, then the traditional standards of common-
law cettiorari review apply: (1) whether the board képt within its jurisdiction; (2) whether it
acted according to faw; (3) whether its action was arbitrary, oppressive or unreasonable and
represented s will and not its judgment; and (4) whether the evidence was such that it might
reasonably make the order or determination in question,” Id at § 23 (citing State ex rel.

Rutherberg v. Annuity & Pension Bd., 89 Wis. 2d 463, 472, 474, 278 N, W.2d 835 (1979)).

Under Hanlon, certlorari actions are considered different enough from other civil actiong

to constitute a distinet form of action for purposes of claim preclusion, Thus, an action which

asserts a civil claim (or claims) and arises out of the same transaction which underlies a separate

action for certiorasi is permissible, [n the context of the instant case, the upshot of Hanlon is

that, for purposes of ¢laim preclusion analysis, the prior federal action was akin to fwo separate

applicability of the Hanlon declston to the instant case, Generally, the scope of review on certiorar] under both of
these statutes is the sarce! common-law certiorari review. See Murr v, 8t Crolx County Bd. of Adjugtments, 2011
WI App 29, 17, 332 Wis. 2d 172, 796 N.W.2d 837 (“Certlorar! review under Wis. Stat, § 59.694(10) is limited to:
(1) whether the board kept withiz its jurisdiction; (2) whether it proceed on a correct theory of law; (3) whether its
action was arbitrary, opprassive, or unrsasonable and represented its will and not its judgment; and {4} whether the
hoard might reasonably make the order or determination in question based on. the avidence,”(citing Klinger v,
Oneida Coty., 149 Wis, 2d §38, 843, 440 N, W.2d 348 ({989).) The only signifioant difference between the two
statutes Is that Wis. Stat, § 59.694(10 allows far the court to teks eyldence if It so decldes. Klinger v, Oneida
County, 149 Wis. 2d 838, 844-3435, 440 N, W.2d 3438 (1989), This distinction s of little significance hers. First of
all, none of the pariles have requested this cour! o take evidence in connection with the cectiorai review, More
importantly, # is unlikely, even if such a request were to bs made, that this court would grant it, considering the
extensive record that already appears to exist in this metter, Furthermore, even if'this court were to take evidenas, If
the evidence that is pravided is substantially the same ag tha evidence already contained in the record, the scope of
roview is still that of coromon-law certiorar] review, Klinger v, Oneida County, 149 Wis, 24 838, 845, 440 N, W.24
348 (1989) {“When,., the circuit court takes evidence that is substantially the same as that taken by-the Board,
doferenca to the Board demands that the evidentiary hearing should be freated as a nullity for purposes of
determining the standard of review to be applied to the Board's decfsfon™) As suely, any distinction between
certiorart review under Wis, Stat, § 68,13 and certiorari raview under Wis, Stat, § 59.694(10} does not impact the
applicability of the Hanlon desision to the instant case.
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actions—Ewo different claims for purposes of claim preclusion analysis: one raising multiple
civil issues, and the other a staxlte law certiorarl claim, Therefore, the multiple non-certiorarl
issues raised in the federal action constityte a separz;te and distinet action from the certiorari
claim for purposes of applylng the do.ctrinc of claim preclusion.

The issues raised in couuts 2 through 16 of the plaintiffs’ amended coh1plaint arise out of
the same transaction that gave rise to all of the non-certiorari civil issues brought by the plaintiffs

in the prior federal action. In light of Hanlon, claim preclusion bars litigation of any of those

issues, as well as any other issues that could have been raised by the plaintiffs in the foderal
case, but were not,
It is important to note that, if the instant case was on point factually and procedurally

with Parks v. City of Madison, 171 Wis, 2d 730, 492 N, W.2d 365 (Ct. App. 1992) (revi;ew

denied), there would be no question that glf of the issues raised by the plaintiffs in the amended
complaint could be ligated in the instant case, However, this case is not on point with Parks, In -
Parks, afier dismissing all of the federal issues raised in that c‘ase with prejudice, the federal
district court dismissea all of the state Jaw issues wfz‘ke;uf prejudics. Jd at 733 (emphasis added),
‘“When Parks filed his complaint in state court, he ratsed new issues that were not raised during
the pendency of the federal action. fd. The Cc;urt of Appeals held that since the district court did
not exercise pendent jurisdiction (now known as supplemental jurisdiction) over the related state
claims, and instead dismissed them without prejudice, Parks could bring those dismissed claims
with any additional state law claims because it was clear that such claims would also have been
dismissed by the federal court without prejgdice if they had, in fact, been brought. Id, at 739,
That is no# what happened here. The federal district court did exercise supplemental

jurisdiction over all of the state law {ssues raised by plainfiffs, except the state law certiorari
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issue, which it dismissed without prejudice. Therefore, 1t is not clear that the federal court
would have deol_'med to exercise supplermental jurisdic.tion over the additional counts now raised
. by the plainiiffs, Comment e to Restatoment (Second) of Judgments § 25 provides, in essence,
that clvaim preciusicn g not appl'icable “if,,.the court in the first action would clearly not have
had jurisdiction to entertain the omiited theory or ground (or, having jurisdiction, would cleardy
have declined fo exercise it as a matter of discretion)” (emphasis supplied). In this case, it is not
only possible, but Jkely that the federal district court would have exerolsed supplemental
jurisdiction over the issues raised in counts 2-16 of the plainfiffy’ amended complaint, This is
be;:ause it is likely that the federal court w.ould have seen the issues raised in counts 2-16 of the
plaintiffs’ amended complaint as similar enough in nature to the federal issues that wetrs actually
raised and decided by the court and likely would have seen the state consﬁimt'ional issues as
sufficiently equivalent to their federal cousterparts that the court would have exercised
supplemental jurisdiction aver such issues. Cranted, I cannot declare—with certainiy—ihat the
, federal district court would, In fact, have exercised supplemental jurisdiction over these 15
additional counts, Likewise, however, I definitely cannot say, with any degxe;e of certainty, that
the federal district court would have declinad to exercise supplentental jurisdiction over these 15
additional counts. Therefore, 1t Is far from clear that the federal distriet court would have
declined to exercise supplemental jurisdietion over the addition counts now raised by the

plaintiffs. ‘As such, the holding in Parks is inapplicable here,

The plaintiffs fourth. and fifth reasons for arguing that claim preclusion should not apply.

in this case are based on. equity and fairness. The plalntiffs’ main contention in that regard atises -

from their belief that the federa! district court and the 2 eGeouit did not address the “No

Proforence” olause issue asserted by the plainfiffs under Article 1, Section 18 of the Wisconsin
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Constitution, thus preventing it from being adjudicated “on the merits,” The plaintiffs note that
“[e]quating claim with transaction.... is justified only when the parties have ample procedyral

means for fully developing the entite action going to the merits,” clting Restatement (Second) of

Judgments, § 24, Comment . The record in this matter makes it abundanily clear that the .

plaintiffs litigated the foderal case quite exhaustively, even petitioning the United State Supreme
Coutt for review, It is hard to imagine that during the entire course of the federal litigation that
the plaintiffs were somehow denled ample procedural process to fully develop all of the issues
appl;opriately. The fact that the federal district court dismissed without prejudice the state layw
certiorari count is consistent with an acknewledgment that the procedural process is different in

certiorari actions than for civil actions. This is likely an acknowledgment of Hanlan, a case that,

like the instant action, has its origins in the Federal District Court for the Western District of

Wisconsin, The Hanlon decision arose out of an issue that was certified to the Wisconsin

Supreme Court by the 7" Cireuit Court of Appeals,

Though the federal district court did exp'ressiy reserve the plalntiffs’ ability to bring a
subsequent state court certloratl action, the. Wisconéin-Supreme Court has beld that certiorari
actions are different from other civil actions for purposes of applying the dootrine of claim
preclusion. Therefore, under the facts and cireumstance of this ocase, I am holding that the
doctrine of claim preclusion bats all counls in the plaintiffs’ amended complaint except for the
c;srtiorari court, A‘ll three prongs of claim preclusion are present. The parties to this action and
the prior federal action are the same, the prior federal action resulted in a final Judgment on thé;
metits, and there exists an id.entity between the causes of actioﬁ in both suits; The non-oertiorari
state law issues raised in the ptior federal court action atise out of the same transaction as the

non-certiorari issues raised in this case. As such, since the non-certiorarl issues raised in this




. App. 51

case could have been raised in the prior federal court action, claim preclusion bars counts 2-16 in
the plaintiffs® amended comp.]aiut and those counts are accor-ciingly di.smissed with prejudice.
1. Yssus Preclusion..
Having concluded that claim preciue;.ion bars all counts in the plaintiffs’ amended
- complaint excf;pt the certiorari count, the only ramaininé consideration regarding the application
of issue preclusion is whether to apply issue prec[usiofl to particular paragraphs of the certiorari
count. The County and the Board of Adjustment assert that issue preclusion bats f§ 23, 37, 39,
45-51, 166, 165-174, 176-78, 184, and 187-201 of the certiorari count. The plaintiffs argue that
these paragtaphs simply assert facts and may be taken into account during certiorati review of
the Board of Adjustment’s decision. The plaintiffs further assert that they are not trying to re-
litigate any of the issues alteady decided By the federa! district court, |
Issue preclusion, formerly known ag collateral estoppel, bars the re-litigation of issues in
a subsequent action that were actually litigated and deolded. “An fssue {s actually litigated when
it is propetly raised, by the pleadings or otherwlise, and is submjttgd for determination, and is
determined.” City of Sheboygan v. Nyisch, 2006 WI App 191, § 12, 296 Wis. 2d 73, 722

N.W.2d 626 (internal quotations omitted, citation omitted). “To apply issue preclusion, (1) the

igsus in hoth actions must be the same and have been actually litigated, and (2) the party against .

whom preclusion is asserfed must 1:1ave been a party, in privity with a party, or had an identity of
interest with the patty fo the previous litigation.” Kruczek v. Wisconsin Dey't of Workforge Dev,,
2005 WI App 12, § 28, 278 Wis. 2d 563, 579, 692. N.W.2d 286, 295, The application of issue
preclusion to a particular ;:ase is a two-step pracess: “(1) we ask whether issue preclusion cau, as

a matter of law, be applied, and if so, (2) whether the application of issue preclusion would be

fundamentally fair.” Flooting Brokers, Inc. v, Florstar Sales, Inc,, 2010 WI App 40, § 6, 324

10
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Wis, 2d 196, 781 N.W.2d 248 (citation omitted), Thelefore, the dGGISlOIl to actually apply issue
preclusion to a particular case is a discrstionary decis1on Mrozek v, Inra Financial Corp., 2005
WI73, 915,281 Wis. 2d 448, 699 N.W.2d 54,

All of the paragraphs that the County and the Board of Adjustment wish to exclude from
the certiorart olaim are eithér factual assertions made by the plaintiffs—statements of fact rather
than assertions of a legal issue or claim—or merely arguments regarding the plaintiffs* position.

Furthermore, there is a difference between asserting a claim that one’s equal protection rights

have been violated as a basis for an award of damages and asserting that one’s equal protection

rights have been violated in the context of certiorari review, Hanlon at § 15 (“there is a

distinetion between presenting an equal protection argument in a,,.certiorari proceeding and
_asserting an equal protection claim for money damages...”. 'The plaintiffs assert that they are
not atte;rrzpting to re-litigate the federal issues already adjudicated. They argus that this
ini-’omlation may nevertheless provide context for the certiorari review and should not be batred,
I agree and therefore, arm denying the County and the Boarci of Adjustment’s motion to bar the
abave-referenced paragga'phs from the plaintiffs’ certiorari claim on the basis of issue preclus.ion.
However, when addtessing these specific parageaphs in the future, this court will be cognizant of
the County and Board of Adjusiment’s position that several of the plaintiffs’ contentions are
contrary to findings made by the federal district cout.
Conclugion
* For fhe reasons stated above, the Town’s motion for judgment on the pleadings is
granted. The Coﬁnty’s and Boatd of Adjustment’s Jolnt motion for partial judgment on the
- pleadings is granted in part and denied in part, insofar as their motion to bar certaln paragraphs

from the plalntiffy’ certiorari claim on the basis of issus preclusion has been denied. As such,

1
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the sole issue remaining before this coutt is certiorati review of the Onelda County Board of

Adjustment's decision to deny the plaintiffs a conditional use i)ermit. Therefore, the Town of

Woodboro and Oneida County al'e'dismissed a3 defendents in thig action. Statutory costs afe
" awazded in favor the Town and the County and against the plaintiffs.

Motions for Sanctiong -

The defendants have filed motions for sanctions, asserting that the platntiffs’ claims (or,
in the case of the County and the Board of Adjustment, the bulk of the plaix.ltiffs’ claims) are
frivolous under Wis. Stat. §§ 802.06(2) e;nd 895.044(1), and that the plaintiffs should be
sanctioned accordingly. Wis, Stat. § 802.06(2)(b) requires that the “claims, defenses, and other
legal contentions® stated m a complaint must be “watranted by existiog law or by a nonfrivolous
argument for the extension, modiﬁcatipn, or reversal of existing law or the establishment of new
law.” Wis. Stat. § §95.044(1) provides that “a party or a party's altorney tay be liable for costs
and fees under this section for commencing.,.an action” if the “party or the party's atfornsy
knew, or should have known, that the an.;;tion.. was without any reasonable basis in law or equity
and could not be supported by a good faith argument for an extension, -modiﬁcation, or reversal
of existing law.”

The defendants argue, i essence, that the plaintiffs should have been aware that counts
2-16 in their amended complaint would be disa]lowc& on the basis of claim. preclusion, I zm
finding that the plaintiffs had a good faith ‘basis upon which to argue that they should be
permitted o include more than just the certlorati .issue whet pleading theit case before this court.
The plaintiffs cited an actual case, Peacock v. County of Orange, 2009 Cal. App. Unpub. Lexis
7999at *13-#14 (Fourth Agp. District 2009), and argued that I adopt the reasoning of the

California Court in that case, Though I was not ultimately persuaded to adopt the Californta

12
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court’s reasoning, it is not fifvolous to cite non-binding persuasive authority in an effort to try
and persuade a court 1o extend or modify the law to cover a novel scenario. In addition, to the
best of this court’s knowledge, Wisconsin’s appellaté courts have yet to decidé the precise issue
presentéd in this case, As such, the plainiiffs should not be precluded from making & good faith
argument that current law be extendad orl modified to cover scenarios like the instant case, where
a federal court bOﬂIVBXG‘IGiSGd and declined to exercise supplemental jutisdiction over state layy
issues. Finally, the plaiotiffs have cited various sections of the Resta.tement (Second) of
Judgments and certain comments to those sections in support of their argument that claim
preclusion should not be applied in this case. The Wisconsin Supreme Cowrt has adopted
portions .of the Restatement (Seéond) of Judgments for purposes of claim preclusion analysis,
Parks, 171 Wis, 2d at 735, 452 N.W.2d 365. Agaln, while the plaintiffs’ arguments in that
regard did rot carry the day in this case, I cannot in good conscience find that those arguments
were frivolous or otherwise not made in good faith for “the extension, modification, or reversal
of existing law or the establishment of new law.” ‘

The fact that the plaintiffs did not ultimately prevail in their effort does not render thejr
effort frivolou.s:. Perhaps i;i' the federal court bad dismissed multiple issues without prejudice, or
had dismissed some non-certiorari issues without prejudice along with the state law certiorari
issue, then I very well may have accepted the plaintiffs’ arguments regarding the application of
claim preclusion. However, the fact that the plaintiffs’ argoments did not ultimately prevail does
not mean that counis 2-16 in the plalntiffs’ amended complaint were frivolous or so without
merit that sanctions should be lmposed.

By sll appearances, the plaintiffs are acting on a sincere desire to pursue their rellgmus

calling—-on their own land—in the face of what is, from their perspective, restrictive government

13
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regulation. It is beyond dispute that counties and towns have the lawful authorily to engage in
land use regulation. However, I believe that it would be unjust to penalize the plaintiffs for
. pursuing every available legal avenue in lfurtherance of their perceived rights. While my ruling
has dismissed the bulk of that effort in this case, I do not find if to be frivolous, Therefore, the
defendants’ respective motions for sanctions are denled, without costs,

Dated this 23% day of J anuaty, 2015.

BY THE COURT:
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Cage: 3:10-cv-00118-wmc  Document #: 51-31  Filed: 06/03/11 Page 1 of 10

ONEIDA COUNTY PLANNING & ZONING 3 Exhibit 31
JUNE 14, 2006

1436 A.M. ~ CLOSED SESSION - COMMITTEE ROOM #2
42:30 P.M. REGULAR MEETING ~ COMMITTEE ROOM it2
_2"C FLOOR, ONEIDA COUNTY COURT HOUSE

Mernbers present: Chairman Bob Metropulos

Scott Holewinski
Frank Greb - Absent
“Ted Cushing
Larry Greschner
Department staff present: Karl Jennrich, Zoning Director

Pete Wegner, Assistant Zoning Director
Steve Qsterman, Planning Manager
Mary Bartelt, Typist il

Other County Staff: _ Larry Heath, Corporation Counsel
. Brian Desmond, Assistant Corporation Counse!

See Altached Guest List:

it is possible that a quorum of the County Board of Supervisors will be at this meeting fo gather
information about a subject over which they have decision-making responsibility. This constitutes a
meeting of the county board pursuant to State ex rel Badke v, Greendale Vilage Board. Wis 2d 553, 494
n.w. 2d 408 (1993), and must be noticed as such, aithough the county board will not take any format
actions at this meeting. '

1. Call to order.

Chairman Metropulos calied the meeting to order at 11:40 AM., In accordance with the Wisconsin Open
Meeting Law, '

2. Discussion/decision_to approve the agenda,

MOTION: {(Larry Greschner/Scott Holewinski) to approve the June 14™, 2006 agenda. With all
members present voting “aye™ motion carries.

2. It s anticipated that the Committee may meét in Clesed Session pursuant to Wisconsin Statuies,
Section 19,85 (1)(q), conferring with legal counsel conceming strategy to be adopted by the govemmental
body with respect to litigation in which it is oris Iike! to become involved. A rolt call vote will be taken to

go info closed session.

MOTION: {Lariy G{eschnerri'ed Cushing) to enter into CI_ti_se'd Session, Roll Call Vote: Scoit
Holewinski “aye”, Larry Greschner “aye™, Ted Cushing “dye” and Chair Metropulos “aye”, motion
carries. T . :

Time: 11:42 AM.

4. A roli call vote will be taken to returm to open session

MOTION: {Larry Greschner/Ted Cushing) to return to open session. Roll Call Vote: Scott
Holewinski *aye", Larry Greschner “aye”, Ted Cushing “aye” and Chair Metropulos “aye”, motion
caries. : . '

Time: 12:24 P.M.
For the record, the Committee conferred with legal counsel regarding possible litigation.
5. Discussion/decision conceming Rezone Petition #32-2005 of Squash Lake Christian Camp, Inc., and

the Arthur G. Jaros Sr. and Dawn L. Jargs Charitable trust, owners. {0 rezong iands from #02 Single
Famnily Zoning District and #04 Residential and Farming Zoning District to #05 Recreational Zoning
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District for property described as part of the SW NW and part of Govt Lot 4. Section 24, T36N, R7E. in
ihe Town of Woodboro, PIN# WB 357 & WB 357-5. Said lands are depicted on Oneida County Cerlified
Survey Map V13 P3107 & P3107A, Document #611861. A public hearing was held April 19, 2008,

Chair Bob Metropulos, Sr. gave a brief comment. “There will be no additional input or presentations to be
made by any of the parties on both sides of the Issue.” “The dacisions made by this committee on the
issue will be based on the May 15, 2006 and April 19, 2006 hearing and also on additional information
recelved by the deadline on or before June 15, 2006.° “We also will take in consideration any information
which was received after June 15, 2006 deadline prior to teday’s meeting.”

Mr. Steve Osterman, Planning Manager, explained to the committee that a public hearing was held on
April 19, 2006 and at the conclusion of the public hearing there was motion made and seconded that the
oral portion of the public hearing was closed and that written comments would be accepted until the end
of the work day on Monday-May 15, 2006 and that the Planning and Zoning Committee would copsider
this matter at 12:30 on Wednesday June 14, 2006. The written comments will include the rebuttal by the
Jaros's and that motion carried. ’ .

Mr. Osterman read for the record correspondences after the publiic hearing, 4/19/06. EXHIBIT #1)

Mr. Osterman read into the record via fax, dated June 9, 2006, from Attomey Gregory Harrold,
representing the Town of Woodbora to Kark Jennrich regarding an open records request for copies of any
official opinions given by Corparation Counsel to the Planning and Zoning Department regarding Arthur
G. Jaros (Squash Lake Christlan Camp, Inc.} (EXHIBIT #2) .

M. Osterman read into the record Mr. Jennrich's responding letter to Atty. Harrold, dated June 9, 2006.
(EXHIBIT #3) _ . ‘

Mr. Osterman read into the record letter dated May 15, 2006 from Attorney Hamold regarding the
recommendation from the Town Board of Woodboro, (EXHIBIT #4)

Mr. Osterman tead into the record a fax, dated May 8, 2006 received from Attorney-Hamold regarding a
restricted covenant, #630222, recorded on March 14, 2006 in the Register of Deeds Office. (EXHIBIT #5)

Mr. Osterman read Into the record a letter, dated May 10, 2006 from the Town of Crescent. (EXHIBIT # 6)

" Mr. Osterrnan read into the record a letter dated May 12, 2006 from Squash Lake Chuistian Camp to the
Planning and Zoning Committee regarding letter of response o May 1, 2006 letter of Dr. Jim Dyreby.

EXHIBIT #7)

Both Mr. Osterman and Mr. Karl Jeﬁnﬁch, Zoning Director read into the record a letier dated May 10,
2006 from Arthur G. Jaros, Jr. President for Squash Lake Chiistian Camp regarding response to letters of
objectors. (EXHIBIT #8) .

Mr. Larry Heath, Corporation Counsel, “Just for the record, did the Zoning Depariment send out copies of
those of what you just read to the committee members?”

Mr. Jennrich, Zoning Director, Yes."

Mr. Heath, *And it's my understanding that the Commitiee members have read that letter prior to this
meeting, i:; that a fair statement?”

Committee responds, “Certainly.”
Mr. Scott Holewinski, “Larry we have read everything accept what was received after the cutoff date.”

Mr, Heath, “Alright, thank you.”
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Mr. Jennrich reads into the record a letter from Squash Lake Christian Gamp Inc. Arthur G. Jaros, Jr.
President, dated May 185, 2006.

Mr. Heath, “Well fet me just interject here, is 1 satlsfactory fo present here that the commitiee has stated
they r_ead everything up to the cutoff date?” (Mr. Heath asking Mr. Arthur Jaros)

Mr. Jaros, “The May 15, 2006 letter is satisfactory, the letter that Kar is referring to now, that's finé.” "if
there are other ones, let's take them one at a time.”

r. Jennsich, “Yes, May 15, 2006, from Arthur G. Jaros, President and there is another letter here from
Wes Jaros by precedence Squash Lake Christian Camp, Inc. fax date 515/06.”

Mr. Arthur G. Jaros, “We'd liks those read because the objective letiers were read.”
Mr. Jennrich reads into the record fax letier dated May 15, 2006 from Wes Jaros. (EXHIBIT #9)

M. Steére Osterman, read into the record a faxed letter dated May 15, 2006 from Randall S, Jaros.
(EXHIBIT #10) .

Mr. Karl Jennich explained that correspondence was received afterthé deadlina date of May 15, 2006.

Mr. Jennrich read into the record a letter dated May 18, 2006, which was faxed to the Planning & Zoning

. Departrnent on May 17, 2000, letier directed 1o M, Larry Heath from Arthur G. Jaros. This letier was not

given to the Planning & Zoning Commitiee.

Mr. Larry Greschner, "Mr. Chairman, | think the motion reads, *cutoff May 15, 2008, all verbal and
written.” I have no problem if those are 0 the record, to the date, who to and who from, but | don' think
this should be something that we should be listening to, to be very honest with you." “Becauss it
contradicts our motion of May 15, 2008.7

Chair Bob Metropulos, i will refer to Counsel.”

Mr. Heath, “l would recomn;tend that if the one that you are referring to | think is in response 1o the Town’s
denial?” . ’

Mr. Jennrich, “Correct.”

Mr. Heath, “You did receive the Town's recommendation on either the deadline date or the next day, is
that right?” -

Mr. Jennrich, “Yes, on the deadline date.”

Mr. Heath, “So the applicants'here did not have an opportunity to respond to that by the deadtine date.”
=vau have read, or are aware of the Towns' recommendations, are you not?* {Mr. Heath asks the
committee)

Chair Metropulos, “Yes, | am and | think we alt are.”

Mr. Holewinski asks how many responses were received after the cutoff date,

Mr. Jenarich, “Well we have this letter of May 16, 2006 regarding sdditional legal consideration, Rezone
Petition #32-2005. Also received was a ten-page document dated June 8, 2008, which we received June
g, 2008 regarding this refutation from Arthur G. Jaros, Jr. President.”

Mr. Heath, "Has that already been read?” '

Mr: Jennrich, *No.”
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Mr. Heath, “Certainly make &t a record, but can we just refer to your (Mr. Jaros’s) specific refutation and
not have to read over again the town’s statement.”

Wir. Arthur G. Jaros, Jr., “Certainly, and if you use ihe one June 8, that would be appreciated.”
Mr. Heath, =Alright, so on the June 8™ one, just read what's in italics English.”
Mr. Jaros, "That would be great.”

Mr. Heath, *{ think those should be read into the record, the italic responses.” “I recommend that you
allow the respoenses from the applicants to be part of the record.” “Just read the italics.”

Mr. Kaid Jennrich reads into the record a letter dated June 8, 20086, via Federal Express,'from Mr. Arthur -
G. Jaros, Jr., President, Squash Lake Christian Camp, Inc. (EXHIBIT #11) :

Chair Metropulos asks if there are anymaore correspondence. There are none,

Cornmittee recessed — 2:25 P.M.

Committee reconvened — 2: 37 P.M.

Chair Metropﬁ_los asks for the staff's recornmendation on the Jaros Rezone Petition #32-2005.

Mr. Jennrich stated that both he and Mr. Steve Osterman had a chance to work on a position of the staff
to give to the committee. This is just a recommendation to the commiittee by stalf on what to do with the
rezone petition but it is ultimately the decision of the Planning & Zoning Commiitee. Mr. Jennrich reads for
the record the General Information to the committee. (EXHIBIT #12)

Rezoning Pefition #32-2005, change from Single Family Residential District and Residential & Fanming
District to District #05 Recreational for land described as Oneida County Certified Survey Map #003107
being part of the SW NW and Gov't Lot 4 Section 24 T36R 7E located in the Town of Woodboro. A public
hearing was held on April 19, 2006 and this report was prepared on June 13, 2006 by Steve Ostemman,
Planning Manager and Karl Jennrich, Zoning Director.

Staff recommendation Is to deny the rezone petition. Mr. Jennrich reviewed Section Q.BG-F General
Standards fo the committee. Mr. Jennrich reads the General Standards.

Chair Metropulos explains that the Planning & Zoning Commities received the Planning and Zoning
Committee Findings, which is basically a checkiist of questions and asks that the committee go through
all of them.

1. Whether the change is in accord with the purpose of this ordinance
» VWould the rezone, if granted, be consistent with the purpose staternents of the Oneida
County Zoning Code as referenced in the staff recommendations? :

Comments

Mr. Scott Holewinski, "Under 9.11 the purpose that Mr. Jennrich stated in his findings
under the next page, “It is further the goal of this ordinance to promote the following
specific purposes, under D1 it says “conirol buiiding sites, placement of structures and
land use through separating conflicting land uses.” "Therefore, it does not want those
mixed in with the residential.” "I don’t believe that under the zoning districts, when you
look at the purpose of recreational is teo far different then a single famity which is the
most restrictive.” “So, [ don't believe it does.”

Mr. Lairy Greschner, “Not whatsoever.”
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The committee agrees that the rezone would not be consistent with the purpose
statements of the Oneida County Zoning Code.

« Does the 7" Circuit Court of Appeals definition of “substantial burden on refigious
exercise,” s set forth in the C.L.1L.B. case and referenced in the staff recommendations
apply to this rezone request?” ‘

Comments

Mr. Brian Desmond, Assistant Corporation Counsel, explains that this bullet point s
getting at more of a procedural question in the law thal the 7™ Circuit Court of Appeals
declsions being that Wisconsin is a part of that circuit, that their decisions are binding
upon us and. their rulings are binding upon the actions of the Planning & Zohing
Commitiee. The procedural question is to whether or not the law that they have set out is
the law that we have to follow. : .

Mr. Scott Holewinski, “[ agree with that.” Committee unanimously agrees with the second
buflet (b). .

« Does the cutrent zoning aflow for “refigious exercise” in both of the zoning districts on the
property? In what form? :

Comments . .
Chalr Metropulos, “Well, we know that they can have a church and also have living

quarters and they are aliowed to do exercise their religion.”

Mr. Holewinski, “They are allowed to exercise their religion, but maybe not to the
magnitude that they would want, but they are allowed to doit”

Committee unanimously agrees with the third bullét {c).

« Has Oneida County previously granted Conditional Use Permits aliowing religious
exercise in the Zoning district, Single Family and Residential and Farming, that are
currently in place on the parcel that is subject to the rezone petition?

Commenis
Committee agrees with builet #4.

Mr. Jenprich, “Yes, we did some research and found four Conditional Use Permit
approved applications in Single Farnily/Residential.”

Mr. Heath, *I would suggest to you that there is a consensus or not.”
Committee unanimously agrees with bullet number four (d).

« Was the development allowed with the previously issued conditional yse permits for
religious institutions, similar or the same as allowed by governmental entities and secular
applicants? ' :

Comments

Mr. Brian Desmond, “That is in reference to what is allowed in Single/Family zoning
district where the issue has been raised that in Single Family you are allowed to have
recreation fields, government meeting halls.” “Community living arrangements and
governmental uses and public parks and playgrounds are discriminatory because it gives
more of a, it allows more uses for the government and non-religious entities.” *Have we
previously issued conditional use permits for religious entities that allow for playground
type areas, park type areas, meeting rooms, class rooms, things of that nature that these
secular and govemnmental uses are allowed?”
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Cormrnittee agrees fully with bullet number 5 (g).
+ Does the Oneida County currently have any Planned Unit Development Ordinance?

Commonts
Mr. Jennrich, "We do not.”

Committee agrees fully with Mr. Jennrich for bullet numberé ().

+ Does Oneida County have any other ordinance that would allow for development control
if the rezone were granted?

Commenis
Mr. Jenniich, “No.”

Committee agrees fully with Mr. Jennrich for bullet number 7 (g)

+ ‘Would any delay, uncertainty or added expense have to be born by the parties seeking
this rezone, given that "religious exercise” is aliowed on the property with a conditional
use permit in the districts that the property Is currently zoned?

Comments
Comrnitiee unanimously agrees that there would be no delay, uncertsinty or added
expense born by the parfies seeking this rezone. Bullet number 8 (h)

. Based on the current zoning of the parcel subject {o the re-zone request, could the
petitioner achieve most or all of their stated objectives?”

Comments
Committee unanimously agrees that the petitioner could achieve most or-all of their
.stated objectives,

Mr. Holewinski, “Maybe not to the magnitude which he has presented, but he could
achieve the objective.” Unanimously agreed, "yes” to builet number @ ()

» Based on the foregoing conclusions, would a "substantial burden on religious exerclse”
be effactuated by a denial of Rezone Petition #32-2005?

Comments .

‘Commitiee unanimously dgrees that the petitioner would not suffer substantial burden on
religious exercise be effectuated by a denial of Rezone Pefition #32~2005 Unanimously
agreed “no” to bullet number 10 {f)

o Does the Committee believe that & Compelling governmental interest exists in protecting
. the landowners affected by this rezone petition from thie inconsistent land uses that would
be available under a zoning classification of Recreational District #05

Comments ]
Committee unanimously agree with buflet #11 (k)

» What uses would be allowed In Recreationad District #5 that would be inconsistent with
the surrounding Single Family Residential district.

Comments

Mr. Jennrich, “Under the Recreational Zoning district we aliow all the permitied use in
District #3 Multi-Famity so you would be looking at multi-family develops that would be
allowed within that zoning district.” “Personal stables.” “Administrative Review Uses, all
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- the administrative review uses of District #3, Multi-family, boat liveries, boat storage and

sale of bait, recreational camps with more then one principal structure, commerclal riding
academies, gift and spedialty shops customary in a recreational district, servicing a. -
marina, snowmobile and other recreational vehicles.” “The CUPS that wouid be allowed
ara all the conditional uses of District #3, Mutti-family/Residential, hotels, motels and
resorts of five units or more, mobile Heme, manufactured homea and house traller parks,
restaurants, dinner club, tavemns and other private ciubs, amusement parks and drive-in
theaters, marinas for boat Jaunching areas, schools, campgrounds, tefephone exchanges
of right of ways, golf grounds, deg kennels, animal sheiters, wildiife rehabilitation centers
and veterinary clinics would all be allowed in the Recreational zoning district.” Whereas,
when you look at Single Family you are Jooking as single family uses primarily, gardens,
customary home occupations, harvesting of any wild crop and the conditional uses would
be the churches and schools, libraries, community bulldings, community living
arrangements, govemmental uses, bed and breakfasts, public parks and pre~existing
licensed resorts.” : -

*Reslidential Farming, the uses that are permitied, back to Multi-farily, you could have
livestock, sale of farm produce.” “Administrative Reviews of Multi-family, commercial
greenhouses.” “Conditional uses of District #3, Multi-Family/Residential would be
commercial agriculture/horticulture, commercial stables, airports and landing fields,
mobile home, manufactured homes, house trailer parks, schools, trapping, skeet,

- shooling the rifle, pistol and archery ranges, contractor storage yards, retail and

wholesale business, non-metallic mining, dog kennels and or cat shelier, animal shelter,
wildlife, veterinary clinics.”

No consensus by the Committee for bullet #12 ().
Given that religious exercise is allowed with a conditional use permit in the districts that

the subject parcel i5 currently zoned and that rezoning to a Recreational (District 5) zone
allows for a multitude of inconsistent uses with the surrounding, longstanding single

- family districts and the lack of development controls if the property is re-zoned, is there

any fess restrictive means to further the County’s compelliing governmental inferests In
this rezone besides following the staff recommendation of denial?

Comments

Committee unanimously agree with *no” that there would be any iess restrictive means to
further the County’s compelling governmental interests in this rezone beside following the
staff recommendation of denial. Bullet #13 (m)

. 2. Whether the change s consistent with land use plans of the County, the affected town, and
Towns adjacent fo the affected town.

Does the County curently have a land use plan?

- Gomments
- Committee unanimously agrees that the County does not have a land use plan.

Has the Town of Woodboro adopted a fand use plan?

Comments

Committee unanimousty agrees that the Town of Woodboro has adopted a land use plan.
“YES” '

In what manner is the requested rezone consistent andfor inconsistent with the Land Use
Plan of the Town of Woodboro?

Comiments
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Mr. Scott Holewinski, “I would feel that the requested rezone Is inconsistent with the Land
Use Plan of the Town of Woobero.”

Fuli consensus by the commitiee.

Mr. Brian Desmond, “Then you should put on the record with some reasons why you've
(Pianning & Zoning Committee) come to this conclusion or what you're reasoning is
behind that.”

Mr. Cushing, "Woadboro basically has Single Family Zonfng in lake districts on uiaterfront
property and they have no Recreational Zoning in their township.”

What if any recommendation has the Towh of Woodboro given to the County with regard
1o the requested rezone?

Comments : ,
The letter on record by the Town of Woodboro recommending denial.

Has any other town commented en the requested rezone?

Comment .
Yes, the letter on record by the Town of Crescent opposing the rezone petition.

3. .Whether conditions have changed In the area generally that justify the change proposed in the ‘
Petjtion. '

Have their been any recent changes that would justify the grariting of the rezone petition?

Comment
Committee unanimously agrees that there have been ng recent changes that would
justify the granting of the rezone petition.

4. Whether the change would be in the public inferest.

How was the public notified of Rezone Petition #32-2005

Comment
Mr. Jennrich stated that a notice of public hearing and a malling to the adjoining property
owners and the Town Board of Woodboro and published in the newspaper.

What was the public response to Rezone Petition #32-20057

Comiment

Overwhelming opposed to the rezone.

5. Whether the character of the area or neighborhood wotld be adversely affected by the change.

Again what uses would be available under District 5 recreational zoning?

Comment
This was discussed in bullet #12 () (See page T)

How would, if at all, the character of the area be changed if Rezone #32-2005 were
granted?

Comment
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Mr. Holewinski, “if the property was rezoned to District 5 and the camp was not built, the
area would be definitely changed.” “The whole residential area would change drastically.”

Mr. Heath, “Any of the uses in Recreation would be allowed if it were changed.”
6." Whether the uses permitted by the change would be appropriate in the area.
» What type of zoning does the Woodboro fown land use plan designate for this area?

Coment
Residential and RestdentialFarming

« Would this rezone petition, if granted, based on the staff recommendations and previous
conclusions be appropriate for the area?

Commeht
Commitiee unanimously agrees that the rezone petition, if granted would not be
appropriate for the area.

7.  Whether the town board of the fown In which the change would occur approves of the change.
o Does the Town of Woodboro object to the Rezone Petition #32-20057

Comment
Committee unanimously agreas that “yes” the Town of Woodboro does object fo the
Rezong Petition #32-2005 and that it is on record.

8. The size of the property that is the subject of the proposed change.

Comment
Mr, Holewinski, "This has been defined as thity plus acres.”

9. Whether the area to be rezoned is defined b v recognizable or clearly definable boundaries such
as those found in U.S.G.S. Land Office Survey maps or recorded plats, or those created by
highways, railroad rights-ofF-way, meandering streams or lakes.

Comment
" Mr. Ted Cushing, “This has already been defined and pointed out by staff under 9.86 (9}

10. Position of affected landowners.

Comment

Mr. Larry Greschner, “That is on record with documentatlon of alt of it.”

M. Holewinski, ‘it just déesn't affect the nearby landowners, it affects all the tandowners
around the lake”, .

Chair Metropulos asks the committee if they have any more discussion.

MOTION: (Scott Helewinski/Ted Cushing) that the General Standards of Approval of the rezone
have not been met and that the Planning & Zoning Committee foliow staff recommendation and
deny the rezone petition and forward on te the Full County Board, Roll Call Vote: Scott Holewinski
“aye" Larry Greschner “aye”, Ted Cushing “aye" and Bob Metropulos “aye™. All ®aye™, motion
carries.

Mr. Heath, “ would ask that you (Chair Metropulos) ask the commitiee whether if would be appropriate to
have findings prepared consistent with the committes’s ection foday 1o be signed by the chaiman in
behalf of the committee consistent with your actions today.” “The findings should be finalized and signed
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off by the committee so they could be of record based of your action today.* The Planning and Zoning
Committee directs Planning and Zoning Staff and the Corporation Counsel office to prepare the findings.

MOTION: (Ted Cushingfl.arry Greschner) to direct staff in conjunction with Corporation Counsel
-office to prepare a document of findings for Planning & Zoning Committee Chairman to sign. All
“aye” on voice vote, Motion carries,

5. Adjourn.

3:27 PM There being no further matters to lawfully come before the Committee, a motion was made by
Bob Metropulos, second by Ted Cushing o adjourn the meeting. With all membe present yoling “aye®,
the metion carried, |

Chairman Bob Metro Karl Jennrich,{Zoking Director
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~ State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Northern Region Headquarters

Jim Doyle, Governor 107 Sutliff Ave

Matthaw J. Frank, Secretary Rhinelander, Wisconsin 54501

WISCONSIN John Gozdzialski, Regional Director Telephone 715-365-8300

DEPT. OF NATURAL RESOURCES  } - ' FAX 715-365-8932
November 18, 2007 : ' IP-NO-2007-44076UW

Mr. Art Jaros

Squash Lake Christian Camp, Inc
1200 Harger Rd.

Oak Brook, IL 60523

Dear Mr. Jaros:

We have reviewed your application for Grading on the banks of Squash Lake, located in the Town
of Woodboro, Oneida County, Your application is approved with a few limitations.

| am attaching a copy of your permit which lists the conditions which must be followed. A copy of
the permit must be posted for reference at the project site. Please read your permit conditions
carefully so that you are fully aware of what is expected of you. Also, please provide a copy of
this permit to your contractor to ensure they know and understand what is expected,

Please note you are required to submit photographs of the completed project on the bank of
Squash Lake within 7 days after you've finished construction. This helps both of us to
document the completion of the project and compliance with the permit conditions.

Your next step will be to notify me of the date on which you plan to start construction and again
after your project is complete.

if you have any questions about your permit, please call me at 715-365-8991.

Sinceraly,

Jarges Grafelman

ter Management Specialist _

ce: Mike O'Keefe, Project Manager, (715)345-79811, Stevens Point, W1, U.S. Army Corps of
Engineers
Kart Jennrich, Onsida County Zoning Administrator
Jim Jung, Conservation Warden

dnr.wi.gov Quafity Nalural Resources Management
wisconsin.gov Through Excellent Customer Service Pt an

Papar
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STATE OF WISCONSIN o Grading PERMIT
DEPARTMENT OF NATURAL RESOURCES IP-NO-2007-44076UW

Squash Lake Christian Camp, Inc is hereby granted under Section 30.19(1g){(c), Wisconsin
Statutes, a permit for Grading on the banks of Squash Lake, Town of Woodbaro, Oneida County,
also described as the SWYa-NW¥: 8§29, T36N, R7E, subject to the following conditions:

PERMIT

1. You must notify James Grafelman at phone 715-365-8991 before starting construction and
again not more than 5 days after the project is complete.

2. You must complete the project as described on or before November 15, 2010. If you will
not complete the project by this date, you must submit a written request for an extension
prior to the expiration date of the permif. Your request must identify the requested
extenslon date and the reason for the extension. A permit extension may be granted, for
good cause, by the Department. You may not begin or continue construction after the
original permit expiration date unless the Department grants a new permit or permit
extension in writing.

3. This permit does not authorize any work other than what you specifically describe in your
application and plans, and as modified by the conditions of this permit. If you wish to alter
the project or permit conditions, you must first obtain written approval of the Department.

4. You are responsible for obtaining any permit or approval that may be required for your
project by local zoning ordinances or by the U.S. Army Corps of Engineers before starting
your project.

5. Upon reasonable notice, you shall allow access to your project site during reasonable
hours to any Department employee who is investigating the project's construction,
operation, maintenance or permit compliance.

6. The Department may modify or revoke this permit if the project is not completed according
to the terms of the permit, or if the Department determines the activity is detrimental to the
public interest,

7. You must post a copy of this permit at a conspicuous location on the project site, visible
from the waterway, for at least five days prior to construction, and remaining at least five
days after construction. This may be placed in a plastic bag or laminated and posted on
the project site. You must also have a copy of the permit and approved plan available at
the project site at all times until the project is complete.

8. Your acceptance of this permit and efforts to begin work on this project signify that you
have read, understood and agreed to follow all conditions of this permit and agree to
instruct your contractor(s) to follow it

9. You must submit a series of photographs to the Department, within one week of
completion of work on the site. The photographs must be taken from different vantage
points and depict all work authorized by this permit.




10.

11.

12

13.
14.
15.
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You, your agent, and any involved contractors or consultants may be considered a party
to the violation pursuant to Section 30.292, Wis. Stats., for any violations of Chapter 30,
Wisconsin Statutes or this parmit.

Construction shall be accomplished in such a manner as to minimize erosion and
siltation into surface waters. Erosion control measures such as silt fence and straw
bales must meet or exceed the standards in the Wisconsin Construction Site Best
Management Practices Handbook.

. Construction of the proposed retaining wall in front of the building shall incorporate native

vegetation transplanted from elsewhere on the property or provided by growers of spacies
native to Oneida County. The majority of shrubs and trees transplanted shall be native
evergreen specles in order to better screen the development.

Exotic or non-native species may not be used to stabilize the slopes or be incorporated
into the retaining wall.

The contractor shall develop and submit an Erosion Control Implementation Plan (ECIP)
to the Department for review at least 10 days prior to commencement of construction.
Ground may not be disturbed within 35 feet of the Ordinary High Water Mark (OHWM),
except as noted on the plans.

All equipment used for the project including but not limited to tracked vehicles, barges, boats, silt or
turbidity curtain, hoses, shest pile and pumps shall be de-contaminated for invasive and exotic virusas
and species prior to use and after use. Specific disinfection measures are required on Infested
waters and mus! be taken prior to moving to another waterbody. The most current de-
contamination protocols and a list of infested waters can be found at the following website
hitp://dnr.wi.gov/ under the Topic "WHSv".

If your project is on a non-infested water, the following steps should be taken every time you move
your equipment to avoid transporting invasive and exotic viruses and species. To the extent practicable,
equipment and gear used on Iinfested waters should not be used on other non-infested waters.

1.
2.

Inspect and remove aquatic plants, animals, and mud from your equipment.

Drain all water from your equipment that comes in contact with infested waters, including but not
limited to tracked vehicles, barges, boats, silt or turbidity curtaln, hoses, sheet plle and pumps

Dispose of aguatic plants, animals in the trash. Never release or transfer aquatic plants, animals
or water from ane waterbody to ancther.,

Wash your equipment with hot (>104° F) and/or high pressure water OR allow your equipment
to Dry thoroughly for § days. :

FINDINGS OF FACT

1. Squash Lake Christian Camp, Inc has filed an application for Grading on the banks of Squash
Lake, located in the Town of Woodboro, Oneida County, also described as in the SW of the
NW4 of Section 29, Township 36 North, Range 7E.

2. The project will consist of construction of a 42,225 square foot building complex with a
vegetated rock gabion retaining wall and emergency road access to the front of the building.
All other developments on the site are located away from the lake, are not on the banks of
the lake and are not part of this grading permit.
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3. The Department has completed an investigation of the project site and has evaluated the
project as described in the application and plans.

4. The proposed project, if constructed in accordance with this permit will not adversely affect
water quality, will not increase water pollution In surface waters and will not cause
environmental pollution as defined in s. 283.01(6m), Wis. Stats.

5. The project will not affect wetlands if constructed as proposed,

6. The Department conducted a Public Informational Hearing on October 29, 2007 at the request
of several members of the public. Twenty-eight individuals completed appearance slips and
spoke at the hearing. Thirty letters were received from the public within 10 days of the hearing
(4:30 pm, November 8, 2007). A majority of the Issues raised as a result of the hearing
pertainad to use of the lake, noise, privacy, exotic species, well water, wastewater,
developments away from the “bank” and other issues. These issues are more appropriately
addressed under local zoning rules or through other Department authorities. A request was
made that the Department complete an Environmental Assessment (EA) under Chapter NR
150, Wis. Adm. Code. Since grading is a Type IV action under Section NR 150.03(8)(f)2, Wis.
Adm. Code, this EA is not required. Issues raised regarding water quality, grading on the
bank or erosion control may be addressed through permit conditions. The issue of aesthetics
or natural scenic beauty was also raised. The Department considers natural scenic beauty a
public interest in the respect that impacts to it are reviewed for grading applications. The
proposed site of the Squash Lake Bible Camp is not a unique site on the lake. Other sites
have been developed on steep gradients, some with manicured lawns to the water's edge.
Many lots on the lake contain large homes or other buildings readily visible from the lake and
from the opposite shorelines. The Squash Lake Bible Camp proposes to screen the building
from the lake's viewshed using native vegetation to the extent possible. The Department
concludes that the impact to natural scenic beauty will not be significant if the applicant
complies with the permit conditions and their plan to screen the development using native
vegetation. '

7. The Department of Natural Resources and the applicant have completed all procedural
requirements and the project as permitted will comply with all applicable requirements of
Sections 1.11, 30.19(19)(c), Wisconsin Statutes and Chapters NR 102, 103, 115, 1186, 117,
150, 299 of the Wisconsin Administrative Code.

CONCLUSIONS OF LAW

1. The Department has authority under the above indicated Statutes and Administrative Codes,
to issue a permit for the construction and maintenance of this project.

NOTICE OF APPEAL RIGHTS

If you believe that you have a right to challenge this decision, you should know that the
Wisconsin statutes and administrative rules establish time periods within which requests to
review Department decisions shall be filed. For judicial review of a decision pursuant to
sections 227.52 and 227,53, Wis. Stats., you have 30 days after the decision is mailed, or
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otherwise served by the Department, to file your petition with the appropriate circuit court and
serve the petition on the Department. Such a petition for judicial review shall name the
Department of Natural Resources as the respondent.

To request a contested case hearing of any individual permit decision pursuant to section
30.209, Wis. Stats., you have 30 days after the decision is mailed, or otherwise served by the
Department, to serve a petition for hearing on the Secretary of the Department of Natural
Resources, P.O. Box 7921, Madison, W1, 53707-7921. The petition shall be in writing, shall be
dated and signed by the petitioner, and shall inciude as an attachment a copy of the decision for
which administrative review is sought. If you are not the applicant, you must simultaneously
provide a copy of the petition to the applicant. If you'wish to request a stay of the project, you
must provide information, as outlined below, to show that a stay is necessary to prevent
significant adverse impacts or irreversible harm to the environment. The filing of a request for a
contested case hearing is not a prerequisite for judiclal review and does not extend the 30-day
period for filing a petition for judicial review. If you are not the permit applicant, you must
provide a copy of the petition to the permit applicant at the same time that you serve the petition
on the Department.

A request for contested case hearing must meet the requirements of section 30.209, Wis.
Stats., and section NR 310.18, Wis. Adm. Code, and must include the following information:

1. A description of the Department'’s action or inaction which is the basis for the request;
and,

2. A description of the objection to the decision that is sufficiently specific to allow the
department to determine which provisions of Chapter 30, Wis, Stats., may be violated;
and

3. A description of the facts supporting the petition that is sufficiently specific to determine
how you believe the project may result in a viclation of Chapter 30, Wis. Stats.; and,

4. Your commitment to appear at the contested case hearing, if one is granted, and present
information supporting your objection.

5. Ifthe petition contains a request for a stay of the project, the petition must also include
information showing that a stay is necessary to prevent significant adverse impacts or
irreversible harm to the environment.

Dated at Northern Region Headquarters, Wisconsin on November 15, 2007.

STATE OF WISCONSIN DEPARTMENT OF NATURAL RESOURCES
For the Secretary

s Yl

mes Grafelman ﬂ
ater Management Specialist
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Transcript of Proceedings - July 28, 2008 1

IN THE MATTER OF THE

ONEIDA COUNTY PLANNING & ZONING COMMITTEE MEETING

P !

TRANSCRIPT OF PROCEEDINGS CONCERNING

AGENDA ITEM NUMBER 4:

Conditicnal Use Permit Applicatioen

Submitted by Arthur G. Jaros, Jr., Applicant.

DATE : July 295, 200¢
TIME: 1:00 p.m.
PLACE: Oneida County Courthouse

County Board Room
Rhinelander, Wisconsin

Reported by Holly J. Ford, RMR
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Transcript of Proceedings - July 29, 2009

APPEARANCES:

Planning and Zoning,Committee Members
Scott Holewinski, Chairman
Ted Cushing
Charles Wickman
Franklin Greb
Larry Greschner

Oneida County Corporation Counsel
Brian Desmond

Outside Legal Counsel
Andrew Jones, Attorney at Law
Whyte Hirschbeck Dudek, S.C.
555 E. Wells Street, Suite 1900
Milwaukee, WI 53202-3819

Planning and Zoning Personnel
Karl Jennrich, Director of Zoning
Peter Wegner, Assistant Zoning Director
Steve Osterman, Planning Manager
Nadine Wilson, Land Use Specialist
Kim Gauthier, Secretary

Becher-Hoppe Associates, Inc.
Dave Oberbeck, Architect

Applicant representatives
Arthur G. Jaros, Jr., Attorney at Law
1200 Harger Road
Oak Brook, TIL, 60523
Randy Jaros
Wes Jaros

Town of Woodboro representative
Gregory J. Harrold, Attorney at Law
Harrold, Scrobell & Daner, S.C.
315 Oneida Street
P.O. Box 1148
Minocqua, WI 54548-1148
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Transcript of Proceedings - July 29, 2009 3

PROCCEEDINGS

CHAIRMAN HOLEWINSKI: We will call the
meeting to ordéf. I"I'he agenda was properly posted on
July 23, 2009. Remind committee members to speak into
the microphone so everybody can hear.

ITtem 2: Approve the agenda.

MR. CUSHING: So move.

MR. GREB: Second.

‘CHAIRMAN HOLEWINSKI: We have a motion and a
second. All those in favor, say "aye."

COMMITTEE MEMBERS: (In unison) Aye.

CHATIRMAN HOLEWINSKI: Opposed? Carrigd.

Item 3: Approve public hearing meeting
minutes of April 29, 20009.

MR. GRESCHNER: So moved.

MR. CUSHING: - Second.

CHATRMAN HOLEWINSKI: Okay. A motion and a
second. Is there any corrections or changes? Hearing
nene all those in favor signify "aye."

- COMMITTEE MEMBERS: (In unison) aye.

CHAIRMAN HOLEWINSKI: Opposed? Carried.

Item 4: Condltlonal Use Permit appllcatlon

.rsubmltted by Arthur G, Jaros, Jr. ;rAppllcant N
consisting of the development of a'religious Bible

camp identified as Eagle Cove Camp and Conference

Www, GRAMARNRERORTING.COM » 414.972.7878 GRAMANN
Hmavation - Expertise - Iiegrity REPORTING
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Transcript of Proceedings ~ July 29, 2009 39

subject land for various religious and/or educational
purposes given the fact that churches and schools are
allowable useélund;r the current zoning. In other
words, the Committee correctly recognized that the
Applicant could use the property under its current
zoning for substantial components of the overall
proposed use by constructing a church or schoollwith
limited accessory uses.

Staff does not understand the Committee by
its comments during tﬁe rezone petition to have
indicated that the Applicant could simply resubmit the
proposal for the recreational camp virtwally unchanged
as a Conditional Use Permit application and obtain
approval. Mr. Holewinski, staff believes, correctly
stated, quote, "maybe not to the magnitude which he
has presented, but he could achieve the objective, "
end quote. The objective would be to allow the
Applicant to exercise their religious beliefs, even if
not as a recreational camp.

Staff also notes that the Applicant fully

understood the Committee's intent at the time of the

Committee's denial of the rezone petition (even i'f he

disagreed with the Committee). For instance, in an
August 9, 2006, letter to the Chair of the County

Board, Mr. Jaros states: Quote, "The Zoning

G
www.GRaMANNREPORTING.COM » 414,272,7578 GRAMANN
Junpvation « Expertise - integrity REPORTING
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: Oneida County

Planning & Zoning Department
Courthouse Building
PO Box 400
Rhinelander WI 54501-0400
Telephone 715/369-6130
FAX 715/369-6268

Email: zoning(@co.oneida. wius

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

August 19, 2009
Arthur G. Jaros, Jr.

1200 Harger Rd.
Qak Brook, I 60523

Page 1 of 6.

Exhibit 52

RE:  Your Conditional Use Permit Appiication consisting of the development of a
religious bible camp identified as “Eagle Cove Camp and Conference Center” for
property on Squash Lake, further identified as part of Gov't Lots 2, 3 and 4 and
part of the SW NW, Section 24, T36N, R7E, PIN#s 354-12, 355-1, 356-3, 356-4,

356, 357, 357-5 and 357-4 all in the Town of \Woodboro.

Dear Mr. Jaros;

‘As you are aware the Oneida County Pianning and Zoning Committee held a public

hearing on your Conditional Use Permit Application on April 29, 2009. The Committee

also performed an on-site inspection of your property on June 26, 2009,

- The Planning-and Zoning Committee met today and finalized their decision to deny your

Conditional Use Permit Application. Their decision is based on the Findings of Facts

included in the attachment.

If you wish, you may appeal the denial of your application {o the Oneida County Board of
Adjustment. The form is enclosed and the appeal fee is $500.00. If you infend fo appeal
you must have the completed form in the office no later than thirty days (30) in receipt of

o

this letter.

Cc:  Brian Desmond, Oneida County Corporation Counsel
Attomey Andrew Jones .. .. .
Attomey Greg Harrold
Elmer Goetsch, Secretary Board of Adjustment
. Kurt Zalewski, Town of Woodboro Chairman

D%@EHMED

AUG 2 1 2009

WHYTE HiRSCHIRESK DUDEK 8.0,
MAMWALEE Wi
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ONEIDA COUNTY PLANNING AND ZONING COMMITTEE
FINDINGS AND CONCLUSIONS

EAGLE COVE CAMP AND CONFERENCE CENTER
CONDITIONAL USE PERMIT APPLICATION

WHEREAS, the applicant, through its agent, Arthur G, Jaros, Jr., originally submitted én

* application for a conditional use permit on December 28, 2006 seeking approval to construct a

recreational camp (termed a "religious bible camp” by the applicant) on the subject property
located in the Town of Woodboro, Oneida County; -~ .

. WHEREAS, the applicaht thereafcer providéd further submissions to the Committee
supplementing its original conditional use permit application on various dates through and
including March 4, 2009;

WHEREAS, the application was first deemed complete by the Planning & Zoning
Department pursuant to § 9.42(A) of the Oneida County Zoning Code on March 4, 2009;

WHEREAS, an advisory recommendation was thereafier sought by the Committee from
the Town of Woodboro pursuant to § 9.42(B) of the Oneida County Zoning Code;

WHEREAS, the Town of Woodbors provided a written advisory recommendation to the
Committee on April 23, 2009 recommending that the Committee deny the requested conditional
use permit application, which advisory recommendation is incorporated herein by reference;

WHEREAS, the Committee held a duly noticed public hearing regarding the conditional
use permit application pursuant to § 9.42(B) of the Oneida County Zoning Code on April 29,
2009, at which public hearing the applicant, the Town, and members of the public were afforded
the opportunity to address the Committee regarding the application;

WHEREAS the Committee determined on Aprﬁ 29, 2009 to extend the time for its
review of the conditional use permit application to 180 days from March 4, 2009, the date on
which the application was deemed complete, pursvant to § 9.42(CX1) of the Oneida County
Zoning Code;

WHERBAS, the Committee conducted an on-site inspection of the proposed project on
Tume 26, 2009;

WHEREAS, the Committee received a written staff report and recommendation from the
Planning & Zoning Department on July 29, 2009, which report and recommendation is
incorporated herein by reference;

WHEREAS, the Committee held a duly noticed meeting on July 29, 2009 for the purpose
of deliberating and making a final determination regarding the conditional use permit
application; and




App. 77 -
Case: 3:10-cv-00118-wme  Document #: 51-52  Filed: 06/03/11 Page 3 of 6

WHEREAS, following the Committee's deliberations, a motion was duly made and
seconded to deny the conditional use permit application, which motion was then unanimously
approved by the members of the Committee;

NOW, THEREFORE, the Committee hereby adopts the following findings and
conclusions based on its deliberations and decision to deny the conditional use permit application
during its meeting of July 29, 2009:

1. With respect to Standard 1 under the General Standards for Approval of a
conditional use permit application as set forth in § 9.42(F) of the Oneida County Zomng Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, the majority of the
Committee concludes that the establishment,” maintenance, or operation of the proposed
conditional use would not be detrimental to or endanger the public’ healih, safety, morals,
comfort, or general welfare;

2. With respect to Standard 2 under the General Standards for Approval of a
conditional use permit application as set forth in § 9.42(E) of the Oneida County Zoning Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, the majority of the
Commiitee concludes that the uses, values and enjoyment of neighboring property would be
substantially impaired or diminished by the establishment, maintenance, or operation of the
proposed conditional use;

3. With respect to Standard 3 under the General Standards for Approval of a
conditional use permit application as set forth in § 9.42(E) of the Oneida County Zoning Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, the Committee
unanimously concludes that the proposed conditional use would not be compatible with the use
of adjacent land and any adopted local plans for the area. Specifically, and as discussed by the
Committee, the land adjacent to the subject property is primarily zoned single family (District 2),
and the nature and scope of the project, as ultimately proposed by the applicant, would not be
compatible with such single family zoning. In addition, as discussed by the Committes, the
Town of Woodboro bas adopted a Comprehensive Land Use Plan, and the nature and scope of
the project, as ultimately proposed by the applicant, would not be compatible with said
Comprehensive Land Use Plan; '

4. With respect to Standard 4 under the General Standards for Approval of &
conditional nse permit application as set forth in § 9.42(E) of the Oneida County Zoning Code,

-and for the reasons discussed during the July 29, 2009 Committee meeting, the majority of the

Committee concludes that the establishment of the proposed conditional use would not impede
the normal and orderly development and improvement of the surrounding property for uses
permitted in the applicable districts;

5. With respect to Standard 5 under the General Standards for Approval of a
conditional use permit application as set forth in § 9.42(E) of the Oneida County Zoning Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, the majority of the
Committee concludes that adequate utilities, access roads, drainage, and other necessary site
improvements have been or would be provided for the proposed conditional use;
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6. With respect to Standard 6 under the General Standards for Approval of a
conditional use permit application as set forth in § 9.42(E) of the Oneida County Zoning Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, the Committee
unanimously concludes that adequate measures have been or would be taken to provide ingress
and egress to the proposed conditional use so as to minimize traffic congestion in the public
streets; . )

7. With respect to Standard 7 under the General Standards for Approval of a
conditional use permit application as set forth in § 9.42(E) of the Oneida County Zoning Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, the Committee
unanimously concludes that the proposed conditional use would not conform to the applicable
regulations of the district in which it would be located. Specifically, and as discussed by the
Comumitiee, the subject property is zoned single family (District 2) and residential farming
(District 4), and the nature and scope of the project; as ultimately proposed by the applicast,
would not be compatible with such zoning. In this respect, the Committee notes and specifically
approves of the discussion of this subject and the prior communications between the Committee
and the applicant on this subject as set forth by the Department in its writien staff report;

8. With respect to Standard 8 under the General Standards for Approval of a
conditional use permit application as sct forth in § 9.42(E) of the Oneida Coumty Zoning Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, staff informed the
Committee that the Planning & Zoning Department had concluded that the proposed conditional
use would not violate any shoreland or floodplain regulations governing the subject property, and
the Committee accepts the Department's conclusions;

9. With respect to Standard 9 under the General Standards for Approval of a
coniditional use permit application as set forth in § 9.42(E) of the Oneida County Zoning Code,
and for the reasons discussed during the July 29, 2009 Committee meeting, the majority of the
Committee concludes that adequate measures have been or would be taken to prevent and control
water poliution, including sedimentation, erosion, and runoff with respect to the proposed
conditional use;

10,  For the above reasons, the Committee unanimously concludes that the denial of
the conditional use permit application is warranted under the General Standards for Approval of
a conditional use permit application as set forth in § 9.42(E) of the Oneida County Zoning Code;

11.  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
unanimously concludes that other locations exist in the County where the applicant could obtain
approval to construct a recreational camp as proposed in the present application, whether
religious or not;

12.  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written stafl report, the Committee
unanimously concludes that a denial of the conditional use permit application would not make
the religious exercise of the applicant effectively impracticable. Specifically, the Committee
notes the availability of other land within the County where recreational camps, whether

1
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religious or not, are allowable uses and that uses such as churches and religious schools are
allowable based on the current zoning of the subject property;

13.  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
unanimously concludes that there are no alternative, less restrictive means of effectuating the
reasons for a denial of the conditional use permit application;

14,  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
unanimously concludes that religious uses are allowed in the zoning districts in place on the
subject property. The Committee notes, for instance, that uses such as churches and rehglous
schools are allowable based on the current zoning of the subject propety;

15.  Forthe reasons d1scussed dunng the July 29, 2009 Committee meeting, and based

~on the information provided by the Department in its writien staff report, the Committee

unanimously concludes that the Oneida County Zoning Code does not treat refigious land uses
less favorably that nonreligious land uses;

16,  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
unanimously concludes that the Zoning Code is not written in such a way as fo effectively
prevent religious land uses from locating in the County;

17.  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
unanimously concludes that religious land uses are not excluded from the Town of Woodboro;

18.  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
ynanimously concludes that Oneida County has previously granted conditional use permits
allowing religious exercise in the zoning districts in place on the subject property;

19.  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
unanimousty concludes that Oneida County has not previously treated nonreligious recreational
camps differently than religious recreational camps in applying the Oneida County Zoning Code;
and

20.  For the reasons discussed during the July 29, 2009 Committee meeting, and based
on the information provided by the Department in its written staff report, the Committee
unanimously concludes that the Zoning Code has not otherwise been selectively enforced against
religious land uses.

FURTHER, the Committee hereby directs the Department to provide written notice to the
applicant of the denial of the subject conditional use permit application, attaching these Findings
and Congclusions as the reasons for the denial and providing the applicant with notice of its right
to appeal the denial to the Oneida County Board of Adjustment.

4
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Approved by the Planning and Zoning Committee this 19th day of August, 2009.

Vote Required: Majority=_ ~ 2/3 Majonty = 4 Majority =
Offered and passage moved by: & ; C;ﬁvé@ﬂfm%
Supemsor

bl WWW
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Supervisor
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Exhibit 54

DECISION
of the

ONEIDA COUNTY BOARD OF ADJUSTMENT
Post Office Box 400, Rhinelander, WI 54501-0400

FINDINGS OF FACT

Case No: 09-005

Appeal Date: September 16, 2009

Public Notice Dates: On file

Certificates of Publication: On file

Site Inspection Date; No site inspection was conducted
Public Hearing Dates: December 1, 2009 and January 12, 2009
1. The Appellants are:

Eagle Cove Camp and Conference Center, Inc., 2 Wisconsin non-stock corporation (fk/a
Squash Lake Christian Camp, Inc.); Arthur G. Jaros, Jr., Wesley A. Jaros and Randall S, Jaros, as
Co-Trustees of the Arthur G. Jaros, Sr,. and Dawn L. Jaros Charitable Trust; Arthur G. Javos, Jr.,
as Trustee of the Arthur G. Jaros, St., Declaration of Trust; and Arthur G. Jaros, Jr., as Trustee of
. the Dawn L. Jaros Declaration of Trust; 1200 Harger Road, Suite 830, Oak: Brook, Ill 60523.

2. The Appellants were represented by Attorney Arthur G. Jaros, Jr. and Attorneys Roman P,
Storzer and Robert L. Greene with Attorney Lillian Bearns, of Storzer & Greene, PLLC.
Oneida County (the County) was represented by Corporation Counsel Brian Desmond and
Attorney Andrew A. Jones of Whyte Hirschboeck Dudek, S. C. The Town of Woodboro was
represented by Attorney Gregory J. Harrold of Harrold, Scrobell & Danner, S.C. Ms. Janet
Appling, treasurer of the Squash Lake Association, represented the Association] Attorney John
M. Bruce of Schober Schober & Mitchell, S.C., served as independent legal counsel to the Board
of Adjustment (the BOA).

3. The properties involved in this appeal are identified as follows:

Property Owners:  As identified in Section 1 above.
Property Locations:  p/o Gov’t Lots 2, 3 and 4, and p/o SW NW,
all in Section 24, T36N, R7E
Parcel ID Numbers: 354-12, 355-1, 356-3, 356-4, 356, 357, 357-5, 357-4
Town of Woodboro, Oneida County
Property Address:  Fire number not asgd, US Highway West, Rhinelander, W1 54501
Total Property Area: 58.1 acres
"Total Lake Frontage: 2402 feet {(approx) on Squash Lake
Zoming District(s): ~ 53.72 acres, District 2, Single Farily Residential
4.38 acres, District 4, Residential and Farming

Page 1 of 6
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4. Appellants appealed to the BOA 2 decision on July 29, 2009 by the Oneida County Planning
and Zoning Committee (the Committee) to deny the Appellants’ application for 2 conditional use
permit (CUP) for a Bible camp and conference center to be located on the property identified
above. Section 17.04(1), BOA Rules of Procedure, Chapter 17, Oneida County Code, provides
that, on appeals from actions of the Committee, “...the Board shall...render an independent de
novo decision.” Therefore the appeal was considered by the BOA as an application for a CUP.

5. Appellants asserted that they were entitled to develop and operate the proposed facility at the
desired location in order to freely exercise their religion on their privately owned lands as
specifically enforced by the Federal Religious Land Use and Institutionalized Persons Act of
2000, 42 USC (RLUIPA). Pertinent portions of Sec 2 of RLUIPA read as follows:

“GENERAL RULE- No government shall impose or implement a land use regulation in a
manner that imposes a substantial burden on the religious exercise of a person, including o
religious assembly or institution, unless the government demonstrates that imposition of the
burden on that person, assembly, or institution——

- *“(4) is in furtherance of a compelling governmental interest; and

“(B) is the least restrictive means of furthering that compelling governmental interest.”

“EQUAL TERMS- No government shall impose or implement a land use regulation in a
manner that treats a religious assembly or institution on less than equal terms with a nonreligious
assembly or institution.’

“NONDISCRIMINATION- No Government shall impose or implement a land use
regulation that discriminates against any assembly or institution on the basis of religion or
religious denomination.”

“EXCLUSIONS AND LIMITS- No government shall impose or implement a land use
regulation that— '

“(A) totally excludes religious assemblies from a jurisdiction; or

“B) unreasondbbw limits religious assemblies, institutions, or structures within a
Jurisdiction.”

6. RLUIPA Sec. 5(e) states “GOVERNMENTAL DISCRETION IN ALLEVIATING BURDENS
ON RELIGIOUS EXERCISE- A government may avoid the preemptive force of any provision of
this Act by changing the policy or practice that results in a substantial burden on religious
exercise, by retaining the policy or practice and exempting the substantially burdened religious
exercise, by providing exemptions from the policy or practice for applications that substantially
burden religious exercise, or by any other means that eliminates the substantial burden.”

Page2 of 6




i o

Case: 3:10-cv-00118-wme  Document # 51-54  Filed: 06/03/11 Page 3 of 6

7. As aresult of communication among counsel for the BOA and the Appellants, and with
interested parties or their attorneys, it was agreed that the BOA would address and decide two
issues prior to any site inspection or evidentiary hearing in the appeal. Ata public meeting on
November 10, 2009 the BOA agreed to this procedure, and that the two preliminary issues to be
determined were as follows:

a. “May the Board find, in this case, that the Oneida County Zoning and Shoreland
Protection Ordinance (the Ordinance) violates the Federal Religious Land Use and
Institutionalized Persons Act of 2000 (RLUIPA), or, alternatively, based on RLUIPA, may the
Board, in this case, approve an “exemption” to the Ordinance?”

b. “Is the proposed Camp & Conference Center an allowed conditional use within the
meaning of Sec. 9.22(D)(10) of the Ordinance, i.e. a church, school, library, community building
or museum?” .

8. The BOA further decided at its November 10, 2009 meeting that it would hold a public hearing
regarding these issnes on December 1, 2009,

9. The BOA through its counsel invited the Appellants, the County, the Town of Woodboro and
the Squash Lake Association to submit written letter briefs addressing those issues, In response,
briefs were submitted prior to the December 1, 2009 heating.

10. At the hearing on December 1, 2009, the BOA heard oral arpument from the Appellants, the
County, the Town of Woodboro and the Squash Lake Association, and heard public comment,
regarding the preliminary issues. In addition, by motions made, seconded and duly adopted by
the BOA, the record of previous action on the Appellants’ CUP application by the Planning and
Zoning Department and the Committee was entered into the record, as were written comment and
materials presented at the hearing and the written briefs submitted prior fo the bearing. After
such argument and comments, the public hearing was closed, and on motion duly made, seconded
and adopted, the BOA adjourned to meet and deliberate on January 12, 2010,

11. As described in the CUP application and further explained at the hearing on December 1%, the
proposed use of the property would be as a year-around “Bible camp and conference center”along
the shore of the 396 acre Squash Lake. It would have a single principal structure (“lodge™). The
camp would include, but not be limited to, lodging; chapel; classrooms and conference center;
commercial kitchen, cafeteria and dining hall; gymnasium; soccer field, baseball field, archery
range; and swimming, boating and water skiing facilities. A self-propelled “train” would
transport persons 1o the lodge from a visitors® center just off US Highway 8. Several hundred
persons could be in residence at any one time. Evidence was submitted that the proposed use must
be licensed as a “recreational/educational camp” by the State of Wisconsin.

Page 3 of 6
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12. At the BOA hearing on December 1, 2009, Appellants took the position that the BOA did not
have the authority to repeal applicable ordinances of the County nor to amend those ordinances,
This was also the position of the County and the Town of Woodboro, It is consistent with court
rulings in Kmiec v. Town of Spider Lake, 60 Wis.2d 640, 211 N.W.2d 471 (1973) and Ledger v.
Waupaca Board of Appeals, 430 N.W.2d 370 (Ct. App. 1988).

13. Sec. 17.01(9) of the Oneida County Code of Ordinances, Chapter 17, BOA Rules of
Procedure, states: “Nothing herein shall be construed to give or grant to the Board the authority
t0 alter or change the zoning ordinance or zoning or other official maps of the County, which
authority is reserved to the County Board of Supervisors.”

14. Sec. 9.80(A) of the Ordinance states that “The Oneida County Board of Supervisors is
responsible for the enactment, amendment and repeal of the Oneida County Zoning and
Shoreland Protection Ordinance.” , :

15. The Appellants desire to locate the proposed camp and conference center primarily in Zoning
District 2, Single Family Residential. Section 9.22(A) of the Ordinance specifies that “The
purpose of the Single Family Residential District is to provide an area of quiet seclusion for
Jamilies. This is the County's most restrictive residential zoning classification. Motor vehicle
traffic should be infrequent and people few. ” Sec. 9.22(D) of the Ordinance allows the following
uses in District 2 upon issuance of a CUP;

Churches, schools, libraries, community buildings and museums.

Community living arrangements with nine or more residents. The County may
review the CUP qfter issuance, pursuant fo Sec. 59.69, Wis. Stats.

Governmental uses,

Bed and breakfast establishments with three or more guest rooms.

Public parks and playgrounds.

Preexisting, licensed resorts, hotels, motels and tourist rooming houses, individual
unit replacements or expansions consistent with the number and/or square footage
permitted under Appendix (to the Ordinance).

L

N A

16. The Ordinance does not define the words “church” or “school.” Tt does define “recreation
camps” as “areas of land improved with buildings or tents, and sanitary facilities used for the
accommodation of groups for educational or recreational purposes.” Recreational camps have
not previously been allowed by the County in the zoning districts in which this property is
located. However, recreational camps, whether secular or religious, are allowed, and do exist, in
other zoning districts in the County. ’

17. Appellants indicated that they do not desire to operate a church or school, but, rather, propose
to operate a “bible camp and conference center” on the property. Appellants argued, however,
that their proposed use of the property could be construed as a church or school under the
Ordinance. The County, Town of Woodboro and the Squash Lake Association argued to the

confrary. '
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18. At its meeting on January 12, 2010, the BOA deliberated and, on motions duly made,
seconded and adopted, by unanimous vote orally made its determinations with respect to the
preliminary issues to be addressed, with a specific written decision to be approved at a public
meeting on February 11, 2010.

CONCLUSIONS OF LAW

19. Based on the written and oral arguments made and the entire record in this matter, the BOA
concindes the following:

, a. The BOA. has no authority to repeal or amend the Ordinance nor to determine the
constitutionality of that Ordinance, This is clear from the language of the Ordinance itself, which
reserves such authority in the Oneida County Board of Supervisors, and is consistent with
Wisconsin case law.

b. The BOA is obligated to apply RLUIPA. in rendering its decision in this appeal.

¢. The BOA has authority under RLUIPA to change a policy or practice “that resulis in g
substantial burden on religious exercise, ... by providing exemptions from the policy or practice
Jor applications that substantially burden religious exercise...” -

d. Given the natore and extent of the proposed use taken as a whole, and especially the
fact that it is fo provide overnight lodging and a campground for hundreds of persons in addition,
to cenference facilities, a chapel and classrooms, commercial meal services and a.cafeteria, and
ex: .ve facilities for various forms of indoor and outdoor recreational activity, the proposed use
cannot reasonably be deemed either a “church” or a “school,” even on a broad interpretation of
those words. To interpret such words to include the proposed use in its entirety would be
inconsistent with the clearly stated intent of Zoning District 2 in which the great majority of the
proposed nse is fo be located, i.e., a single family residential district. By the terms of the
Ordinance, the stated purpose of District 2 is “fo provide an area of quiet seclusion for families, ”
and that the district is “the county’s most restrictive residential zoning classification.” The BOA
concludes that Zoning District 2 does not contemplate a use of the nature or extent described in
the CUP application as a conditional use, regardless of whether such a use is secular or religious.
The proposed use is more accurately considered a “recreational camp” as defined by the
Ordinance and licensed by the State as a “recreational/educational camp.” That is not a use
allowed as a permitted or conditional use in either Zoning Districts 2 or 4.

¢. Zoning District 2, Single Family Residential, does not prohibit religious exercise, as it
allows for use of property for a “church” or “school” upon issuance of a CUP in that disirict,

Page 5 of 6




Case: 3:10-cv-00118-wmc Document #: 51-54  Filed: 06/03/11 Page 6 of 6

f. The Appellants have not demonstrated that Sec. 9.22 of the Ordinance imposes a
substantial burden on religious exercise. The terms of the Ordinance are not such as would
impose a direct, primary and fundamental responsibility for rendering religious exercise
impracticable in this case. The fact that the Ordinance does not allow for the operation of a
religious “camp and conference center” of the kind proposed by Appellants in a single family
residential district does not in itself establish that it imposes such a substantial burden, or that it
violates RLUIPA in any other respect. RLUIPA does not require that Appellants be allowed to
engage in religious exercise of the kind proposed by the Appellants on the specific property in
question. There is no evidence that non-religious uses allowed by the Ordinance as conditional
uses are favored over religious uses.

g. In this case, the Ordinance is not in violation of RLUIPA and no exemption from terms
of the Ordinance is justified.

h. The proposed use does not constitute a permitted conditional use in either Zoning
District 2 or 4. Because an exemption to the Ordinance is not justified under RLUIPA, in this case
the BOA caunot grant a CUP as requested by the Appellants.

ORDER AND DETERMINATION

20. Based on the testimony, argument, evidence and record of this matter, and the above
Findings of Fact and Conclusions of Law, the Oneida County Board of Adjustment orders that the
conditional use permit application of the Eagle Cove Camp and Conference Center, Inc. 1s denied
and the prior decision of the Oneida County Planning and Zoning Committee to deny the permit
application is affirmed.

CERTIFICATION OF DECISION

21. On Febrvary 11, 2010, by unanimous vote the Board approved this written decision drafted
by Attorney John M. Bruce, independent counsel to the Board.

FOR THE ONEIDA COUNTY BOARD OF ADJUSTMENT:

ELMER A. GOETSCH
Secretary

Copies furnished: Appellants, Attorney Arthur G. Jaros, Jr.; Wesley A. Jaros; Randall S. Jaros;
Oneida County Planning & Zoning Committee; Oneida County Zoning Director; Oneida County
Corporation Counsel Brian Desmond; Attorney Andrew A. Jones; Attorney Roman P. Storzer;
Attorney Robert L. Greene; Attorney Gregory J. Harrold; Squash Lake Association; DNR
Northern Region, Members of Board of Adjustment; Attorney John M. Bruce; Town of
‘Woodboro Clerk; Rhinelander Daily News; Lakeland Times; Vilas County News-Review; Hodag
Bauyer’s Guide/Our Town; WOBT/WRHN Radio; WHDG Radio; WXPR Public Radio; WIFW
TV-12.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

EAGLE COVE CAMP & CONFERENCE CENTER INC,,

a Wisconsin non-stock cotporation; ARTHUR G. JAROS, JR.,

individually and as co-trustee of the Arthur G. Jaros, St. and

Dawn L. Jaros Charitable Trust, and as trustee of the Arthur

(. Jaros, Sr. declaration of trust, and as trustee of the Dawn

L. Jarcs declaration of trust; WESLEY A. JAROS, as co-trustee

of the Arthur G. Jaros, St. and Dawn L. Jaros charitable trust;

RANDALL 8. JAROS, individually and as co-trustee of the

Arthur G, Jaros, Sr. and Dawn L. Jaros charitable trust;

CRESCENT LAKE BIBLE FELLOWSHIP, a Wisconsin

non-stock corporation; and KIM WILLIAMSON, :
OPINION AND ORDER,

Plaintiffs,

vs, 10-cy-118-wme

TOWN OF WOODBORO, Wisconsin, a body corporate
and politic; COUNTY OF ONEIDA, Wisconsin, a body
corporate; and ONEIDA COUNTY BOARD OF ADJUSTMENT,

Defendants,

This action concerns the impact of zoning and land use regulations adopted by the
Town of Woodboro and the County of Onetda on a group that believes they have been
called to build a large, year-round Bible camp on a specific piece of land located on a
‘northern Wisconsin lake. After unsuccessfully petitioning for petmanent rezoning of the
land, plaintiffs applied for a conditional use permit. When this, too, was denied,
plaintiffs turned to this federal court for relief under various provisions of the Religious
Land Use and Institutionalized Persons Act, 42 U.S.C, § 2000cc ¢ seq. (“RLUIPA™),
certain provisions of the United States and Wisconsin Constitutions, the Americans with

Disabilities Act, 42 US.C. § 12131 ¢ seg., the Rehabilitation Act, 29 U.S.C. § 794, and a

"
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state law claim for certiorari review pursuant to Wisconsin Statute § 59.694(10).
Presently before the court are defendants’ motions for summary judgment as to all claims
and plaintiffs’ motion for summary judgment as to their RLUIPA Total Exclusion claim.
The court has no reason to doubt plaintiffs’, and particularly the Jaros brothers’,
sincere belief that they have been called to build a Bible camp on the land in issue -- and
is aware of the years, talents and money spent, as well as dedication shown, in pursuit of
that belief. Patently obvious is this court’s inability to discern whether plaintiffs’ utter
lack of success to date is God's way of telling them - through admittedly-imperfect,
secular institutions -- to ook elsewhere for a more acceptable location. Ultimately, only
God knows if they should continue to knock at this particular door or look for an open
window somewhere else. 'What appears substantially more certain, at least to this court,
is that plaintiffs have no right to relief under RLUIPA, the United States Constitution or
the Wisconsin Constitution. Indeed, as set forth below, the undisputed facts
demonstrate that plaintiffs do not meet their burden of establishing all the elements of

proof under any of their claims. Accordingly, the court will grant summary judgment to

defendants.
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UNDISPUTED FACTS!
A. Overview

1. The Parties

Plaintiffs consist of Eagle Cove Camp & Conference Center, Inc., a2 non-stock,
Wisconsin cotporation formed on Decerber 27, 2004, and approved by the Internal
Revenue System as a § 501(c)(3) charitable organization and private operating
foundation. Plaintiff Arthur G, Jaros, Jr. is a co-trustee of the Arthur G, Jaros, Sr. and
Dawn L. Jaros Charitable Trust, (“Charitable Trust”), sticcessor trustee under the Arthur
G. Jaros, Sr. Declaration of Trust and successor trustec under the Dawn L. Jaros
Declaration of Trust. Arthur's brothers Wesley A, Jaros and Randall S, Jaros are also
plaintiffs and co-trustees of the Charitable Trust, The Charitable Trust was established
in 2002,

Plaintiff Crescent Lake Bible F.ellowship (“CLBF") is a non-stock, Wisconsin
corporation. CLBF has operated 2 Bible camp in the area since the 1930s, Plaintiff Kim
Williamson is an employee of CLBE, On August 13, 2006, the Jaros brothers entered
into an Operating Agreement with CLBF, |

Defendant Town of Woodboro is located in, Oneida County, Wisconsin, and
possesses the authority of a township conferred by Chapter 60 and other provisions of
the Wisconsin Statutes. The Town is comprised of roughly 21,857 acres of land or 34.6

square miles and 2.4 square miles of water, all lying within Oneida County. As of the

! Based on the submissions of the parties, the following facts appear to be material and
undisputed.
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2000 federal census, the Town’s population was 685 persons. As of January 1, 2010, the
Wisconsin Department of Administration estimated the Town’s population to be 756
persons,

Defendant County of Oneida is a body corporate under Wis. Stat. § 59.01,
situated entirely within the State of Wisconsin and within a geographic region with an
abundance of lakes and forests.” Defendant Oneida County Board of Adjustment is a
board authorized by Wis. Stat. § 59.694 and created by action of the County of Oneida.
This county is comprised of roughly 708,751 acres of land (excluding the City of

Rhinelander, which lies within its boundaries).

2. The Subject Property

The Jaros family has owned property on Squash Lake in the Town of Woodboro
and the County of Oneida for over sixty years, consisting of two principal parcels of land
(the “Subject Property” or “Property”). The largest part of the Property, approximately
29 acres, was deeded to Eagle Cove (under its prior name, Squash Lake Christian Camp,
Inc.) by the Charitable Trust on December 30, 2004, at an appraised value of $400,000.
Eagle Cove has owned this land since that time. The Charitable Trust also holds - and
at all times relevant to this lawsuit has held -- an ownership interest in approximately five
acres contiguous to Eagle Cove’s 29 acres. The Jaros family has no desire to sell either of

these two parcels.

* The parties point out that this region is sometimes colloquially referred to as “The
Northwoods,” though in this court’s experience mainly by those attempting to market
the area or by people who do not actually live there full-time.

4
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The Subject Property as a whole contatns both “shoreland” and non-“shoteland”
areas, as those terms are defined by Wisconsin law.? Between 550 and 600 feet of this
Property is lake frontage on Squash Lake, an approximately 400-acre clear water,
publicly-owned inland {ake. The Property is directly serviced by United States Highway
8, a major east-west artery running across northern Wisconsin,

The Charitable Trust holds assets totaling in excess of $2,000,000 in value, which
must be devoted exclusively for the use of charitable, religious, and educational purposes
consistent with its status as a § 501(c)(3) entity, with special emphasis on “the purpose
of dissemination of the .VWOIC[ of God by any and all legitimate means,” although it does
not require that the assets be devoted exclusively for the purposes of a Bible camp.,
(Count’s MSJ, Bx, 26 (dkt, #63-26) 3-4: id,, Ex, 25 (dkt. #63-25) 64-67.) The Arthur
G. Jaros, Sr. Declaration of Trust and the Dawn L. Jaros Declaration of Trust also hold
title to an additional 24 acres of undeveloped land directly north of the Subject Property.
The assessed value of this land totals approximately $1,552,000, which plaintiffs also
intend ta use for the benefit of the proposed Bible-camp by (1) deeding one acre to Eagle
Cove; (2) granting an easement to Eagle Cove to construct an access road between U,S,
Highway 8 and the camp facilities; and (3) allowing the camp to use the land for passive

recreation activities. The Jaros family also has no desire to sell this land.

2 For zoning purposes, “shorelands” are defined as land within 1,000 feet of the ordinary
high-water mark of lakes, ponds, or flowages and within 300 feet of the ordinary high-
water mark of rivers and streams, Sez Wis. Stat. § 50.692(1)(b).

5
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3. The Planned Bible Camp
Plaintiffs are motivated by their faith to develop the proposed Bible camp. The
Operating Agreement between Eagle Cove and CLBF includes a doctrinal statement that
the purpose of the Bible camp is to act
based on the teachings of God’s Word, a Christian Bible
Camp within that certain Protestant tradition within the
Christian religion and broadly described and known as
“evangelical” for the purposes of evangelizing non-Christians,
providing opportunities to worship the triune God in the
special setting of the beauty of His Northwoods creation and
with due consideration and respect for the residents of
Squash Lake, fostering discipleship and sanctification and

equipping Christians for the work of ministry and for the
apologetics task . . . .

(Pls.” PFOFs, Ex. E (dkt. #61-3) 1; see also id. at 6, 9 (describing the purpose of the camp
as providing religious assembly and exercise).)

The Bible camp’s mission is summarized in terms of “Five Purposes™ (1)
“Worship,” meaning worshiping God through various aspects, including preaching and
singing, and exulting God in his name; (2) “Discipleship,” which means encouraging
growth in the life of a believer; (3) “Fellowship,” meaning associating with other believers
of like mind, sharing struggles and comradery with other believers; (4)
“Outreach/Evangelism,” which means sharing the Gospel with others; and (5) “Service,”
meaning to help and bless other people. These Five Purposes are an important part of

plaintiffs’ religious beliefs, and plaintiffs wish to impart these religious beliefs to campers.
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In this way, plaintiffs scek to “save unbelievers” at the Bible camp, as they are obligated
to do by the “Great Commission” passage in the Book of Matthew.*

Specifically, plaintiffs believe that the Great Commission includes constrycting
and operating a Bible camp to disseminate God’s word on a lake - just as Jesus did in
preaching around the Sea of Galilee -- where baptisms can be performed. Even more
specifically, the Jaros bro£hers believe that their religion mandates them to build the
Bible camp o the Subject Property.

The planned Bible camp is to be a year-round facility, with one principal structure,
a multi-function lodge building. This building will include a chapel, classrooms for
religious instruction, boarding accommodations, food service facilities, and recreational
amenities, The activities will involve evangelism, worship, prayer, meditation, devotional
scipture reading, discipleship and role-modeling, as well as Christian educational
instruction, The camp will be open to 250 to 300 children and adults, offering pastoral
and other religious retreats. Plaintiffs also intend to minister to children with various

setious disabling medical conditions, and plaintiffs have considered that purpose in

‘ Matthew 28:16-20:

Then the eleven disciples went to Galilee, to the mountain
where Jesus had told them to go. When they saw him, they
worshiped him; but some doubted. Then Jests came to them
and said, “All authorlty in heaven and on earth has been
given to me. Therefore go and make disciples of all nations,
baptizing them in the name of the Father and of the Son and
of the Holy Spirit, and teaching them to obey everything I
have commanded you. And sutely I am with you always, to
the very end of the age.”
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designing the Bible camp to be a safe and secure environment for children with serious

disabling medical conditions.

B. Land Use Regulation Scheme in Oneida County and Town of Woodboro

Plaintiffs” use of the Property is subject to the laws and regulations of both the

County and the Town of Woodboro, including the Oneida County Zoning and

Shorewood Protection Ordinance (the “Zoning Code”), which was enacted effective May

15, 2000, pursuant to the authority granted the County under Wis. Stat, § 59.69. But

for the Town’s adoption of the Zoning Code, no conditional use permit or rezoning

would have been required to construct and operate the proposed Bible camp on the non-

“shoreland” portion of the Property.

1. Zoning Districts

Sixteen of the twenty towns in Oneida County, including the Town of Woodboro,

have approved the Zoning Code pursuant to Wis. Stat. § 59.69(5).

The Town of

Woodboro formally adopted the Zoning Code on May 8, 2001. The Code describes

fourteen separate zoning “Districts™:

s
CORNIN =

Pl
=T

Forestry 1-A. (District 1-A}

Forestry 1-B (District 1-B)

Forestry 1-C (District 1-C)

Single Family Residential (District 2)
Multiple Family Residential (District 3)
Residential and Farming (District 4)
Recreational (District 5)

Business B-1 (District 6)

Business B-2 (District 7)
Manufacturing and Industrial (District 8)
General Use (District 10)
Shoreland-Wetland (District 11)

8
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13.  Residential and Retall (District 14)
4. Rural Residential (District 15)
2, Conditional Use Permitting Process
Within each zoning district, various land uses are categorized as (1) peroaitted, (2)
administrative review and (3) conditional uses. Permitted uses for a zoning district are
those land uses that are allowed in the district with a building permit.* Administrative
review uses for a zoning district are those land uses that are allowed in the district only
with an administrative review permit issued by the Onelda Gounty Planning and Zoning
Department (the “Planning and Zoning Department”).¢ Administrative review uses must
be compatible with the permitted uses for a given zoning district and generally include
specific conditions to fulfill the purpose of the district and the Zoning Code. Conditional
uses for a zoning dis&id are those land uses that are allowed in the district only with a
conditional use permit issued by the Oneida County Planning and Zoning Committee
(the “Planning and Zoning Comumittee),”
Because of their unique characteristics, conditional uses are allowed in a given

zoning district only after specific steps are taken to consider their impact under the

5 There is an exception to this. Under § 2.35(c) of the Code, the Zoning Administrator
has unreviewable power to decree that a permitted use shall instead be treated as an
administrative review if it is “likely to have significant impact on surrounding property or

on the provision of govetnmental services,” (County’s MSJ, Bx. 13 (dkt. #63-13) §
9.35(C))

® In certain circumstances an application for an administrative review permit may be
considered as one for a conditional use.

7 A conditional use permit can also be issued by the Oneida Board of Adjustment and/or
by a court of competent jutisdiction, Wis. Stat, § 59.694(10).

9
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Zoning Code. The Planning and Zoning Department initially reviews a conditional use

permit application to determine if it is complete. To be deemed complete, all permits

required by the Wisconsin Department of Natural Resources and U.S. Army Corps of

Engineers must be submitted with the conditional use permit application.® Then the

Planning and Zoning Committee seeks an advisory recommendation from the town in

which the proposed conditional use is located and holds a public hearing on the

application. Finally, certain standards must be met before a conditional use permit is

approved:

The establishment, maintenance or operation of the conditional use will

not be detrimental to or endanger the public health, safety, morals,
comfort or general welfare.

The uses, values and enjoyment of neighboring property shall not be
substantially impaired or diminished by the establishment, maintenance
or operation of the conditional use.

The proposed conditional use is compatible with the use of adjacent
land and any adopted local plans for the area.

The establishment of the conditional use will not impede the normal

and orderly development and improvement of the surrounding property
for uses permitted in the district.

Adequate utilities, access roads, drainage and other necessary site
improvements have been or will be provided for the conditional use.

Adequate measures have been or will be taken to provide ingress and
egress so as to minimize traffic congestion in the public streets.

The conditional use shall conform to all applicable regulations of the
district in which it is located.

® The parties dispute whether certain other permits must be submitted for the permit
application to be deemed complete.

10
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The conditional use does not violate shoreland or floodplain regulations
governing the site,

Adequate measures have been or will be taken to prevent and contro]
water pollution, including sedimentation, erosion and runoff,

(County’s MS], Bx. 1 (dkt. #63-1) § 9.42(E),)

3. Petition for Rezoning Process

Under the Zoning Code, when reviewing a petition for rezoning, the Planning and

Zoning Committee and the County Board must consider the following factors:

1.
2

10,

Whether the change is in accord with the purpose of this ordinance,

Whether the change is consistent with the land yse plans of the County,
the affected town, and towns adjacent to the affected town.

Whether conditions have changed in the area generally that justify the
change proposed in the petition.

Whether the change would be in. the public interest,

Whether the character of the area of neighborhood would be adversely
affected by the change,

Whether the uses permitted by the change would be appropriate in the
area.

Whether the town board of the town in which the change would occur
approves of the change.

The size of the property that is the subject of the proposed change.

Whether the area to be rezoned is defined by recognizable ot cleasly
definable boundaries such as those found in U.S.G.S, Land Officer

Survey maps or recorded plant, or those created by highways, railroad
rights-of-way, meandering streams or lakes,

Position of affected landowners.

(I, at § 9.86(F).)

11
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4. The Town’s Land Use Programs

"The Town of Woodboro has a number of other programs directly and indirectly
affecting land use within the Town. The Town of Woodboro adopted the “Woodboro
Land Use Plan” on November 11, 1997, Oneida County amended its Zoning Map to be
consistent with the Town’s Land Use Plan in 1998. This Plan neither expressly
contemplates Bible camps, whether year-round or seasonal, nor other religious land uses.
(The significance, if arty, of this express omission is in dispute.) The Town of Woodboro
Land Division Ordinance establishes minimum lot size for newly-platted parcels and
some minimum road standards.

During the plaintiffs’ application process for a conditional use permit to operate
the Bible camp, the Town of Woodboro developed a Comprehensive Plan pursuant to
Wisconsin Statutes Chapter 66. Adopted in April 2009, this Comprehensive Plan states
as a policy: “The Town should encourage low density single family residential
development for its lake- and river-front properties.” (County’s MSJ, Ex. 19 (dkt. #63-
19} 14.) While the Comprehensive Plan was in draft form, Eagle Cove submitted to the
Town a written comment letter in early February 2009, which criticized the draft for
omission of religious land uses of any kind. The parties dispute whether the
Comprehensive Plan regulates land use, as well as whether the Comprehensive Plan’s
failure to allow Bible camps expressly in the Town of Woodboro means that plaintiffs’
proposed Bible camp is not permitted in the Town.

The Town actively participates in County zoning and subdivision review decisions

that may affect the Town, including (1) zoning amendment and subdivision requests

12
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acted on by the County Planning and Zoning Committee, and (2) varance and
conditional use requests acted on by the County Zoning Board of Adjustment. The
Town's Plan Commission reviews zoning applications and makes Fformal
recoramendations to the Town Board, which forwards a dedislon to Oneida County for
consideration. The ’fown’s 30(b)(6) designee testified that he could not recall the

County ever rejecting the Town's recommendation for a petition for rezoning.

G, Breakdown of Zoning in County and Town

1. Zoning Districts

Roughly 57.47% of the land in the Town of Woodboro is zoned Forestry 1-A,
(No land in the Town is zoned Forestry 1-B.) Seasonal, recreational camps -- whether
religious or secular - and religious shrines are categorized as “administrative review” uses
in the Forestry 1-A and 1-B zoning districts.’ Campgrounds -- whether religious ot
sectilar - are categorized as conditional uses in the Forestry 1-A and 1-B zoning districts,

Approximately 16% of the County’s land (excluding the City of Rhinelander) is
zoned General Use (District 10). Recreational camps, seasonal recreational camps, and

religious shrines are categorized as administrative review uses; schools and campgrounds

are categorized as conditional uses,

? With regard to this provision and others, the code Hmits seasonal recreational camps
with “more than one principal structure” to this category. Defendants contend. that this
language has never been enforced and that seasonal recreational camps, regardless of the
number of principal structures, ate all categorized as administrative review uses in
Forestry 1-A and 1-B districts. (Defs.” Reply to Pls.” PFOFs (dkt. #93) 171.)

13
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Approximately 10% of the County’s land {once again, excluding Rhinelander) and
18% of the Town’s land is zoned Single Family Residential (District 2). The stated
purpose of District 2 is
to provide an area of quiet seclusion for families. ‘This is the

County’s most restrictive residential zoning classification.
Minor vehicle traffic should be infrequent and people few.

(County’s MSJ, Ex. 1 (dkt. #63-1) § 9.22(A).) Churches, schools, libraries, community
buildings, museums, community living arrangements with nine or more residents,
governmental uses, bed and breakfast establishments with three or more guest rooms,
and public parks and playgrounds are categorized as conditional uses in District 2. There
are no objective size restrictions on these conditional uses, but all are subject to approval.
Some of these uses may generate significant motor vehicle traffic and noise, at least
periodically, though all of these conditional uses are subject to approval within District 2.

Approximately 10% of the County’s land (excluding Rhinelander) and 20% of the
Town’s land is zoned Residential and Farming (District 4). Like in District 2, the same
uses -- churches, schools, etc. - are categorized as conditional uses in District 4. In
addition to those uses, a number of other uses, including airports, commercial farming
operations, retail businesses, etc., are categorized as conditional uses in District 4. Some
of these conditional uses could have greater traffic impacts than a recreational camp.
Some of the retail uses allowed conditionally in this district might also be of a size and

scale equal to or greater than a recreational camp.

14
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Roughly 3.6% of the County’s land {excluding Rhinelander) is zoned Recreational
(District 5), In this district, recreational seasonal camps, schools and campgrounds are
categorized as conditional uses.

Roughly 0.42% of the County’s land {excluding Rhinelander) is zoned Multiple
Family Residential (District 3) and a little less than 3% of the land in the County
(excluding Rhinelander) and approximately 4.5% of the Town’s land is zoned Rural
Residential (District 15). Churches and schools also are categorized as conditional uses
in these zoning districts.

Less than 1% of the land in the County (excluding Rhinelander) and a; little over
1% of the land in the Town is zoned Manufacturing and Industrial (District 8),
Religious shrines, churches and schools are categorized as conditional uses in this district,

2, Squash Lake Area

Squash Lake is partially located in the Town of Woodboro and partially located in
the neighboring Town of Crescent. The entire lake and both towns are all located in
Oneida County. The surface area of Squash Lake comprises approximately 396 acres; the
lake’s shoreline is approximately 7.8 miles, Before 1976, all of the land surrounding
Squash Lake in the Towns of Woodboro and Crescent was zoned General Use. At that
time, all of the land within 1,000 feet of Squash Lake was rezoned Single Family
Residential, except for the seven parcels described below. These same Zoning restrictions
were catried forward in a 1998 amendment to the County Zoning Map and again in the

2000 comprehenstve re-write of the text of the Zoning Code,

15
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There are a total of 177 parcels designated for real estate tax purposes surrounding
Squash Lake. All but one of the 170 parcels zoned Single Family Residential are only
licensed for single family use. The one exception is a parcel dedicated in 1974 as a
“public park” pursuant to a subdivision plat approved by the Town of Woodboro.!

The seven parcels not zoned Single Family Residential (District 2) are zoned
Business B-2 (District 7)."! Six of the seven “business” parcels are located in one area of
the [akeshore in Woodboro. These parcels comprise 6.11 acres of developed property
with 998 feet of lake frontage, consisting of: (1) a personal home, (2) four cottages
(ranging in size from one to three bedrooms), (3) a personal residence, (4} a 4-unit rental
apartment building with three I-bedroom units and one 2-bedroom units, (5) 5-unit
rental apartment buildings with two 2-bedroom units and three 1-bedroom units, and (6)
a 17-unit apartment building with eleven 2-bedroom units and six 1-bedroom units. The
seventh parcel is located in the Town of Crescent and consists of approximately 20 acres
of land with 3,823 feet of lake frontage, which was formerly a resort, but has not been in
operation since 1999. This parcel is subject to (1) an order issued by the Wisconsin
Department of Natural Resources designating it “managed forest land” under Chapter 77
of the Wisconsin Statutes, and (2) a conservation easement with the Northwoods Land

Trust.

1% This parcel is roughly 0.4 acres in size with approximately 60 feet of lake frontage.
The subdivision plat contains a written restriction that states: “The public park shown on
this plat shall remain as a permanent green area for the benefit of the public and shall
remain forever in its natural state.” (Jennrich Decl. (dkt. #48) 1 82.)

'! The seven parcels are comprised of 11 sellable “lots” for real estate purposes, portions
of 4 additional “lots” and one twenty-acre tract with approximately 3,800 lineal feet of
lake frontage.
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D. Plaintiffs’ Rezoning and Conditional Use Applications

Part of the Property in dispute is zoned Residential and Farming (District 4); the:

other part is zoned Single Family Residential (District 2), More generally, the eastern
portion of the land dedicated to the Bible Camp nearer to Squash Lake, is zoned Single
Family Residential; the western portion nearer to U.S. Highway 8 is zoned Residential
and Farming. (The additional 24 acres described above are similarly zoned.) Netther of
these zoning districts allows for the proposed camp,

Year-round, recreational camps are permitted in the County of Oneida only on
land that is either unzoned or zoned Recreational (District 5) or Géneral Use (District
10). Since neither of these two zoning districts exists anywhere within the Town of
Woodboro, there are #o locations within the Town that currently permit a year-round
camp.

In an effort to obtain permission for its Bible camp on the Subject Property,
plaintiffs attempted first to obtain rezoning -- December 2005 through August 2006 -
and then a condition use permit (“CUP”) - December 2006 through February 2010,
The Town opposeci both, The County denied the rezoning petition on August 5, 2008,

and the County and the Board of Adjustment denied the CUP on July 29, 2009,

1. Rezone Petition
In October 2005, Arthur Jaros exchanged emails with Steve Osterman of the
County Zoning Department regarding the Jaros brothers' desire to constrict a Bible

camp in Woodboro, Osterman advised Jaros that both a rezone and a conditional use
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permit from the County would be required to proceed with the project. The County
informed plaintiffs that a rezoning of the Property to District 5 or District 10 would be
necessary for the proposed, year-round camp. On December 3, 2005, the plaintiffs filed
a petition to rezone the 34 acres of land described above to Recreational District 5. The
general reason provided for rezoning was to allow for the construction and operation of a
Bible camp and related activities. The petition contained a general description of the
planned Bible camp, but did not provide any specifics on its anticipated capacity for
campers, the size of the buildings, or the extent of the camp’s intended operations.

The County sent a copy of the rezone petition to the Woodboro Town Clerk on
December 14, 2003, asking for comments. The Woodboro Town Plan Commission held
a public meeting on the petition on February 6, 2006. Arthur Jaros was present and sent
a subsequent letter to the Town addressing questions raised during the meeting. On
February 20, 2006, the Woodboro Town Plan Commission met again, discussed the
rezone petition and voted to recommend to the Town Board that the Town submit a
negative recommendation to the County. On March 14, 2006, the Town Board met to
discuss the petition. Arthur Jaros was given an opportunity to speak before the Board
deliberated. Ultimately, however, the Town Board also voted to recommend that the
County deny plaintiffs’ petition for rezoning.

Following that meeting, the Town of Woodboro’s Attorney, Gregory Harrold,

contacted Arthur Jaros by letter, requesting a copy of a proposed restrictive covenant
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Jaros had mentioned in support of his rezone petition.”  Attorney Harrold received a
draft of the restrictive covenant and forwarded it to Town Clerk Schmidt on March 30,
2006. On April 18, 2006, the Town Board met at Attorney Harrold’s request to
reconsider its .origlnal March 14 recommendations. At that meeting, there was a
presentation by a member of Attorney’s Harrold's firm on RLUIPA. Arthur Jaros was
also present and given an opportunity to respond,

On May 11, 2006, the Town Board again held a public meeting on the rezone
petition, though it fafled to provide actual notice of the meeting to the rezone
petitioners. The Town Board voted again to recommend that the County deny the
petition on May 15, 2006, In its written recommendation dated May 16, 2006, the
Town provided the following reasons why the proposed camp would be inconsistent with

its Land Use Plan:

e It does not preserve the rustic/rural character of the Town;

o It will result in significant increased traffic and noise
which will fmpact the safety and general welfare of the
occupants in the vicinity,

+ It will encourage excessive utilization for single family
residential housing;

» Further, the unknown nature of use which could be

cxpanded significantly is an unknown rsk to which
neighbors and the Town should not be exposed to;

¥ During the rezoning effort, the petitioners filed a document entitled “Restrictive
Covenant” providing that if the Subject Prop erty were rezoned to District 5 Recreational,
but then at some point in the future, no longer used as a Bible camp, the property’s uses
would again be governed by District 2 and District 4 zoning restrictions.
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» The [Town Land Use Plan] encourages single family
development, not large scale (275 campers per week)
utilization[.]

(County’s MS], Ex. 30 (dkt. #63-30) 2.)

On April 19, 2006, the Oneida County Planning and Zoning Committee
conducted a public hearing on the rezone petition, during which plaintiffs had another
opportunity to speak. On June 13, 2006, the Planning and Zoning Department provided
a staff report to the Committee, which also recommended denial of the petition. The
staff report concluded that rezoning the subject property to Recreational would conflict
with the majority, single-family usage on Squash Lake, the purposes of a Single Family
Residential district, the Zoning Code as a whole, and the 1998 Town Land Use Plan. In
addition, the staff report addressed whether the denial would constitute a “substantial
burden” or implicate the unequal treatment provision of RLUIPA, concluding that it
would not. The report stated that the petitioners could practice their faith under existing
zoning, but acknowledged that the zoning of the Subject Property would not allow for a
recreational camp, such as that proposed by the applicants.

On June 14, 2006, the Planning and Zoning Committee voted unanimously to
recommend to the County Board that it deny the requested rezoning. The Committee
concluded that (1) rezoning would be inconsistent with the 1998 Town Land Use Plan
and (2) the uses in a Recreational zoning district would conflict with those permitted in a
Single Family Residential zoning district. The Committee also purported to consider

whether the denial implicated RLUIPA’s provisions.
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In August 2006, the County’s Planning and Zoning Committee submitted a
Report to the County Board of Supervisors, which memorialized its June 14th
recommendation. By resolution adopted on August 15, 2006, the County’s Board of

Supervisors accepted the County Zoning Comrnittee’s recommendation and denied

plaintiffs’ rezone petition.

2. Conditional Use Pexmit Application
On December 29, 2006, Bagle Cove, the Charitable Trust, and the Dawn L. Jaros
Declaration of Trust submitted a conditional use permit application to the County for
the putpose of constructing a Bible camp on the Subject. Property. The original CUP
application desctibed (1) visitor welcome/service facility located adjacent to U.S Highway
8; (2) a visttor parking lot located adjacent to Highway 8 with visitors transported to the
lodge by means of a “self-propelled train car;” (3) athletic fields adjacent to the visitor
center; (4) a small “depot”/wellhouse near the lodge for the purpose of loading and
unloading visitors from the train; and (5) a lodge located adjacent to the lake consisting
of a “Chapel, Classroom Area, Dining Hall, Lodging, Multipurpose Room/Gymnasi.um
and Administrative Areas.” (County’s MSJ, Ex, 38 (dkt. #63-38); id., Ex, 28 (dkt. #63-
28) 94-95.) The application also stated that the facilities were designed to accommodate
250 to 300 guests/campets,
| On February 1, 2007, the County Zoning Department informed the applicants
that their original CUP application was incomplete under § 9.42 of the Zoning Code,

because permits were missing from the Wisconsin Department of Natural Resources and
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the Department of Transportation. The letter also asked petitioners for additional
information about the ownership of the land, the number of campers to be served, and
details regarding planned recreational uses. In early August 2007, the County Zoning
Department administratively closed its file because the applicants submitted nothing
further, but informed the applicants that they were free to refile.

In the meantime, plaintiffs were expending extensive resources obtaining various
site-specific permits from various State of Wisconsin departments. On November 15,
2007, plaintiffs obtained a grading permit from the Wisconsin Department of Natural
Resources, which in part found that the “impact to natural scenic beauty will not be
significant if the applicant complies with the permit conditions and their plan to screen
the development using native vegetation.” (Pls.” Add’l PFOFs (dkt, #77) 1 8.)

On December 17, 2008, the applicants submitted an amended CUP application to
the County, including some of the information previously requested by the County
Zoning Board. Specifically, the amended application included an “Overall Site Plan,”
describing the layout of the proposed Bible camp facilities, including a proposed lodge in
excess of 106,000 square feet in size, with a building footprint in excess of 42,000 square
feet, making it the largest building in the Town of Woodboro.”® As for the number of
campers, the Overall Site Plan provided that the lodge would accommodate a maximum
of 348 persons, including 240 campers and 108 staff and visitors. In addition, the Plan

provided for five outdoor tent camping sites, each accommodating two 5-6 person tents.

? On May 27, 2009, the applicants submitted a potential, alternate plan for the lodge,
reducing it from three to two wings, but maintaining all of the components of the lodge
along with essentially the same total square footage and footprint.
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The Plan also provided for at least 97 parking spaces for cats and buses near
Highway 8, proposing to utilize a self-propelled, standard gauge, diesel powered rail car
measuring over 85 feet in length and otherwise similar in size to a typical single-level
Amtrak passenger rail car to transport campers and other visitors from the parking area
to the lodge near the lake, The amended CUP application included plans for the
construction of facilities for various recreational uses, including an archery range, an
observatory, sports fields, ropes courses, volleyball courts, and ice skating facilities.

In aletter dated February 18, 2009, the County Zoning Department stated that it

- would forward the CUP spplication to the Town of Woodboro, but warmed that it did
“not expect that it will be in a position to recommend to the Planning and Zoning
Committee that it approve a conditional use permit” because “it does not believe that the
proposed use as outlined in the application is permitted by or is otherwise consistent
with the zoning of the property[.]” (County’s MSJ, Ex. 47 (dkt. #63-47) 3-4.) While
acknowledging that the Zoning Code allows a church and/or school in the Single Family
Residential district with a CUP, the Department noted that the proposed ptoject is
neither a church nor school, but rather a recreational camp, which is not a permitted use
in the Subject Property’s zoning districts, The Department deemed the application
complete on March 4, 2009,

The Woodboro Town Board met to discuss the CUP application on March 3,
2009, On April 23, 2009, the Town issued a recommendation to the County that it
deny the CUP. On April 29, the Planning and Zoning Committee conducted a public

hearing regarding the CUP application. The applicants were given an opportunity to
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advocate in favor of the application, On June 26, the Planning and Zoning Committee
conducted an onsite inspection of the Subject Property.

A staff report dated July 29, 2009, recommended that the Planning and Zoning
Committee deny the application, explaining that the plan was significantly different than
that of either a school or church, and that a year-round, recreational camp is not a
permitted use in the zoning districts at issue. The report concluded that the proposed
use was not compatible with the predominantly single family residences adjacent to the
property, the purposes and nature of the Single Family Residential zoning district, and
the Town’s 2009 Comprehensive Plan. That same day, the Planning and Zoning
Committee conducted a public meeting at which it voted to deny the CUP application,
effectively adopting the reasons provided in the staff report.

On September 16, 2009, the applicants filed an appeal with the County Board of
Adjustment. That Board conducted a public hearing regarding the applicants’ appeal on
December 1st. The Board allowed the parties to make written submissions and the
applicants were given an opportunity to advocate in favor of their appeal at that hearing.
On January 12, 2010, the County Board of Adjustment conducted another public
meeting at which it affirmed the denial on January 12, 2010, and memorialized the

denial in a written resolution on February 11, 2010.

E. Other Properties in Oneida County

Plaintiffs have never looked into the possibility of constructing and operating the

proposed Bible camp on other land in Oneida County. Plaintiffs have also not explored
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operating a seasonal Bible camp. Since 2006, a number of properties have been sold in
Oneida County of comparable size with lake frontage and zoned Recreational or General
Use. The partles dispute whether thete s other land in the County which is avatlable
and would meet the needs of plaintiffs’ proposed Bible camp; in addition, the Jaros
plaintiffs claim to have a specific, spiritual connection to the Subject Property that does
not exist with any other lakefront properties. Plaintiffs also contend that they cannot sell
the Subject Property and buy property elsewhere.

At least fifteen recreational camps currently exist in Oneida County, All fifteen
existing recreational camps are Jocated within the Recreational, Forestry 1-A, Fotestry I-
B, or General Use zoning districts. Defendants identify four Bible camps in the County,
including plaintiff CLBF's camp. The most recent recreational camp in the County was
built i'n 1956. The County's 30(b)(6) designee could not recall receiving any
applications to rezone an area as District 5 or District 10 for purposes of a year-round

recreational camp, nor any conditional wse permits granted for any new recreational

camps.

OPINION
Plaintiffs bring the following eleven causes of action against defendants:
(1} RLUIPA Total Exclusion Claim;
(2) RLUIPA Unreasonable Limitation Claim;
(3) RLUIPA Substantial Burden Claim;

{4) RLUIPA Equal Terms Claim;
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{5) RLUIPA Discrimination Claim;

(6) Equal Protection Claim;

(7) Free Exercise Claim;

(8) Wisconsin Constitution Article I, Section 18 Claim;

(9) ADA Claim

(10) Rehabilitation Act Claim

(11} State Law Certiorari Review.

Plaintiffs affirmatively moved for partial summary judgment only as to its claim of
a violation of RLUIPA’s total exclusion provision. Both defendarits - the Town and the
County -- filed largely-overlapping motions for summary judgment on all eleven counts.

Finding no merit in plaintiffs’ claims, the court will grant defendants’ motions,'

I. RLUIPA Total Exclusion Claim
RLUIPA’s total exclusion provision provides:
No government shall impose or implement a land use
regulation that-- (A) totally excludes religious assemblies from
a jurisdiction; . .
42 U.5.C. § 2000cc(b)(3)}(A).

Plaintiffs contend that the exclusion of year-round Bible camps from the Town of

Woodboro violates this provision. For plaintiffs’ claim to succeed, however, they must

' Also before the court is a motion by plaintiffs for leave to file notice of supplemental
authority. (Dkt. #152.) The motion is unnecessary, and therefore the court will deny it
as moot. The court, however, did consider the supplemental authority and defendant
Town of Woodboro’s attempts to distinguish these cases.

26




App. 100

Case: 3:10-cv-00118-wme  Document #: 155 Filed: 02/04/13 Page 27 of 49

demonstrate that: (1) the exclusion of year-round Bible camps from the Town constitutes
an exclusion of “religious assemblies”; and (2) the relevant jurisdiction is the Town rather
than the County, Plaintiffs stumble as to both hurdles,

As to the first, neither the County, nor even the Town, prohibits religious
assemblies from their respective jutisdictions, Plaintiffs could use their land for religious
assemblies, albeit not the specific, year-round religious camp they feel called to build,
Churches and schools, induding religlous schools, are conditional uses on the Subject
Property. The record also reflects that plaintiffs have used their land for some reliéious
retreats, although on a much more limited scale than their planned facilities.
Unfortunately for plaintiffs, RLUIPA’s tota} exclusion provision is concerned with just
that; “the complete and total exclusion of activity or expression protected by the First
Amendment.” Sez Vision Church, United Methodist v. Vil of Leng Grove, 468 E.3d 975, 989
(7th Cir, 2007) (citing Sehad v. Borough of Mouns Epkmim,'ffisz U.S. 61 (1981) (town
totally excluded five entertainment, which included nonobscene nude dancing}). The
land use regulations at issue here do not approach the complete and total exclusion of
religious activity or expression, including plaintiffy religious assémbly, whether from the
County, the Town, or even from the Subject Property.

Moreover, unlike the unreasonable limitations provision discussed bciow, the total
exclusion provision is limited to the exclusion of “religious assemblies” and does not
address the exclusion of religious “institutions or structures.” Compare § 2000cc(b)(3}(A)
(“totally excludes teligious assemblies from a jurisdiction™, with § 2000cc(b)(3)(B)

(“unreasonably limits religious assemblies, institutions, or structures within a
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jurisdiction”). The conspicuous absence of the words “institutions or structures” from
the total exclusion provision further supports the conclusion that this provision is
concerned with the exclusion of religious expression and not with the exclusion of specific
kinds of institutions or structures.'®

In addition, the plaintiffs’ choice to operate a year-round Bible camp, rather than
a seasonal one, further restricts the land available to their use since over half of the land
in the Town of Woodboro (57.4%) is zoned Forestry 1-A. Seasonal recreational camps --
whether religious or secular -- are categorized as administrative review uses in this zoning
district. While operating a seasonal rather than a year-round Bible camp would certainly
restrict plaintiffs’ religious exercise, such a temporal limitation also does not constitute a
total exclusion of religious assemblies under RLUUIPA. This court is not holding -- and
defendants do not argue -- that the proposed year-round Bible camp is not a religious
assembly under RLUIPA. Rather, the court holds that RLUIPA simply does not require

every plausible recligious assembly to be allowed, wherever, whenever and however

plaintiffs may choose.

* Comparing the language of the total exclusion provision to other provisions of RLUIPA
is also instructive on this point. The total exclusion provision is concerned with
“religious assemblies” at an aggregate level as compared to (1) the substantial burden
provision which is concerned with “the religious exercise of a person” (§ 2000cc(a)(1)) or
(2} the equal terms provision which is concerned with the treatment of “a religious
assembly” (§ 2000cc(b)(1)). The latter two provisions are focused on the kind of
individual treatment of religious entities that plaintiffs seek to challenge, while the
purpose of the total exclusion provision is to prohibit efforts to make a purely “secular
cityscape.”  See Roland T. Chase, Zoning Regulation of Religious Activities: The Impact of
Federal Law, R.1. Bar J. 27 (Sept./Oct. 2005). 'To the extent the district court in First
Korean Church of New York, Inc. v. Cheltenham Twp. Zoning Hearing Bd., No. 05-6389, 2012
WL 645986, at *16 (E.D. Pa. Feb. 29, 2012), held that the total exclusion claim hinges
on whether a particular religious assembly, institution or structure was totally excluded
from a township, the court rejects the court’s analysis,
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As to the second hurdle, the court is unconvinced that the Town is the
approptiate unit to consider for the total exclusion claim. The County made the crucial
decisions at issue here, consistent with its Zoning Code. While it is true the Town chose
to adopt the Zoning Code, its adoption does not render the Town a land wse regulator.
Plaintiffs’ most compelling argument to the contrary is that absent the Town’s adoption
of the County’s Zoning Ordinance, the Subject Property would have remained unzoned,
allowing for the Bible camp. By adopting the Code, the Town effectively ceded to the
County the role of land use regulator, with the Town retaining an advisory role,
Ultimately, however, it is the County’s Zoning Code and £he County's denials of
plaintiffs’ efforts to work around the Code that resulted in this lawsuit, To use the
language of RLUIPA's total exclusion provision: while the Town acquiesced, it was the
County that “impose[d] or implement[ed]” the Zoning Code,6

Plaintiffs next argue that the use of “a” in “a jurisdiction” - rather than, for
example, the use of “its” -- 1s meaningful, because the use of “a” signals that the relevant
jurisdiction the “government” regulates under § 2000cc(b)(3)(A) could be different than
the total jurisdiction regulated by the governmental entity. Applied here, plaintiffs argue
that the County could be liable under RLUIPA’s total exclusio.n provision so long as year-
round Bible camps are totally excluded from “a jurisdiction,” namely the Town. Under

plaintiffs’ reasoning, howevet, a jurisdiction could be a single zoning district, which

' Plaintiffs also point to other “land use programs” adopted by the Town, namely the
Town's 1998 Land Use Plan and the 2009 Comprehensive Plan, While these plans
informed the zoning districts and types of uses in the County’s Zoning Code, the Zoning

Code ultimately governed the County’s decislons to deny the rezoning petition and the
CUP application.
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would mean a government could be liable merely by excluding churches from a particular
zoning district. Such piecemeal application of the total exclusion provision goes too far.
A far more reasonable construction is for “a jurisdiction” under RLUIPA’s total exclusion
provision to refer to the entire geographic area governed by the zoning ordinance at issue.
See Elijah Grp., Inc. v. City of Leon Valley, Tex., No. SA-08-CV-0907 OG (NN), 2009 WL
3247996, at *8 (W.D. Tex. Oct. 2, 2009), rev’d on other grounds, 643 F.3d 419 (5th Cir.
2011).

Typically, cases that have turned on the determination of the appropriate
jurisdiction have involved a plaintiff seeking review at a zoning district level and a court
holding that the appropriate scope is at the municipality level. See, e.g., Elijah Grp., 2009
WL 3247996, at *8 (“As applied to a land use regulation like a zoning ordinance,
‘jurisdiction” logically refers to the geographical area covered by ordinance. The City’s
zoning ordinance applies to the entire City [rather than a particular zoning district].”).
While these cases are factually distinguishable, the general legal principle articulated in
those cases - that the appropriate jurisdiction or area under review is the land over which
the governmental body has regulatory control - is a sound one.

Plaintiffs counter with an example where a county is the land use regulator, but
only one town within the county allows churches. Under the court’s construction, this
hypothetical would not implicate the total exclusion provision because religious
assemblies are not totally excluded from the county, but this is not to hold that the

hypothetical would pass other RLUIPA provisions, particularly the unreasonable
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limitations provision. Moreover, an exclusion of a particular sect or denomination from a

jurisdiction would likely implicate RLUIPA’s nondiserlmination provision.

IL. RLUIPA Unreasonable Limitation Clains
Indeed, this is exactly plaintiffs’ position in contending that defendants’ land use
regulations also violate RLUIPA's “unreasonable limitations,” which provides:
No government shall impose or implement a land use

regulation that- . . . (B) unreasonably limits religious
asserblies, institutions, or structures within a jurisdiction.

42 U.5.C, § 2000ce(b){3)}(B).

Thete is very little case law on this particular RLUIPA provision. At least one
commentator has desctibed the “unrecasonable limitation” provision as “a step-down from
the total exclusion provision.” See Chase, suprs, at 27 (“[JJust as the government cannot
prohibit all religious assemblies in a jurisdiction, so it cannot prohibit all but a token
church or two.”). In Vision Church, the Seventh Clreut held that a zoning ordinance that
requires a church to obtain a conditional use permit to construct a church in a residential
district does not unreasonably limit religious assemblies: “The requirement that churches
obtain a special use permit is neutral on its face and is justified by legitimate non-
discriminatory municipal planning goals.” Viston Church, 468 F.3d at 991.

Here, too, plaintiffs offer no evidence that the County or the Town unreasonably
limits their or other’s religious assemblies, institutions or structures. Year-round
recreational camps - whether religious or secular - are allowed on roughly 36% of the

land in the County {excluding the City of Rhinelander), and scasonal recreational camps
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-- again religious or secular -- are allowed on 72% of the land in the County.!” Moreover,
seasonal recreational camps are allowed on roughly 57% of the land in the Town.
Similarly, churches and schools (including religious schools) are allowed on 60% of all of
the land in the County (excluding the City of Rhinelander) and approximately 42% of
the land in the Town. So, too, campgrounds -- whether religious or secular - are allowed
on approximately 75% of the land in the County (excluding Rhinelander) and roughly
57% of the land in the Town. Finally, religious shrines are allowed on roughly 72% of
the County’s land (excluding Rhinelander) and 59% of the land in the Town.

The Zoning Code’s requirement that certain uses obtain an administrative review
or conditional use permit is also “neutral on its face.” Vision Church, 468 F.3d at 991. As
the Seventh Circuit explained in Vision Church, the distinction between permitted uses
and administrative review or conditional uses is also “justified by legitimate non-
discriminatory municipal planning goals.” Id. “A municipality may chart out a quiet
place where yards are wide, people few, and motor vehicles restricted[.] [These] are
legitimate guidelines in a land-use project addressed to family needs.” Id at 1001
(quoting Congregation Kol Ami v. Abington Twp., 309 F.3d 120, 135 (3d Cir. 2002)). As
such, “religious assemblies have a reasonable opportunity to build within the [Town and

the County], provided that the requirements for a special use permit have been fulfilled.”

Id.

17« Allowed” includes permitted uses, administrative review uses and conditional uses, as
well as unzoned land.
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IIL RLUIPA. Substantial Burden Claim, Free Exercise Claim and Wisconsin
Coustitution Claim

Defendants also move for summary judgment on plaintiffs’ “substantial burden”

claim under RLUIPA. Under this provision,

No government shall impose or implement a land use
regulation in a manner that imposes a substantfal burden on
the religious exercise of a person . , . unless the government
demonstrates that imposition of the burden on that person , .
+ (A) is in furtherance of a compelling government intetest;
and (B) is the least restrictive means of furthering that
compelling government interest.

42 U.S.C. § 2000cc{a)(1). “RLUIPA defines ‘religious exercise’ to encompass ‘any
exercise of religion, whether or not compelled by, or central to, a system of religious
belief,” including ‘[t]he use, building, or conversion of real property for the purpose of
religious exercise.”” Ciril Liberties for Urban Believers v. City of CH. (“CLUB"), 342 F.3d
752,759 (7th Cir. 2003) {(quoting 42 U.5.C. § 2000cc-5(7)).

While this provision offers plaintiffs’ strongest claim under RLUIPA, the Seventh
Circuit has repeatedly warned that the “substantial” component of this test must be
taken seriously, Otherwise, “the slightest obstacle to religious exercise incidental to the
regulation of land use ~ however minor the burden it were to impose - could then
constitute a burden sufficient to trigger RLUIPA's requirement that the regulation
advance a compelling governmental interest by the least restrictive means.” CLUB, 342
E.3d at 761; see also Petra Preshyterian Church v. Vill, of Norehbrook, 489 F.3d 846, 851 {7th
Cir, 2007) (“Unless the requirement of substantial burden is taken settousty, the
diffic:ulty of providing a compelling government interest will free religious organizations
from zoning restrictions of any kind.”).
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For this reason, the Seventh Circuit has explained that a “substantial burden”
under RLUIPA “is one that necessarily bears direct, primary, and fundamental
responsibility for rendering religious exercise - including the use of real property for the
purpose thereof within the regulated jurisdiction generally - effectively impracticable.”
CLUB, 342 F.3d at 761 (emphasis added); see also Vision Church, 468 F.3d at 997.18
“Scarcity of affordable land” and the “inherent political aspects” of zoning and planning
decisions do not render the use of real property for religious exercise “impracticable.”
CLUB, 342 F.3d at 761. Expending “considerable time and money” also does not entitle
land use applicants “to relief under RLUIPA’s substantial burden provision.” Id.

In Sts. Constantine & Helen Greek Orthodox Church, Inc. v. City of New Berlin, 396
F.3d 895 (7th Cir. 2005), the Seventh Circuit reversed the district court’s decision
granting summary judgment to the City and granted summary judgment to the plaintiff-
church, finding the denial of a zoning variance constituted a substantial burden.
Understandably, plaintiffs rely heavily on certain language from that case, which suggests
that “delay, uncertainty and expense” constitute a substantial burden. 396 F.3d at 901
(“The Church could have searched around for other parcels of land (though a lot more
effort would have been involved in such a search than, as the City would have it, calling
up some real estate agents), or it could have continued filing applications with the City,

but in either case there would have been delay, uncertainty, and expense.”).

" The court considered but rejected the district court’s analysis in Church of Scientology of
Georgia, Inc. v. City of Sandy Springs, Ga., 843 ¥. Supp. 2d 1328 (N.D. Ga. 2012), because
it appears to be a substantial departure from the Seventh Circuit’s requirement that a
substantial burden must render religious exercise effectively impracticable.
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Importantly in Sts. Constantine & Helen, as in other cases where courts have
focused on the “delay, uncertainty, and expense” language, however, the government’s
action in denying the requested accommodation appears arbitrary, unrcasonable, or even
in bad falth. In these cases, courts also seem to conflate the second companent of
§ 2000cc(a)(1) - whether a cotapelling government interest exists -- with the substantial
butden requirement. In Sts. Constanting & Heler, for example, the Seventh Circuit noted
that the “repeated legal errors by the City’s officials casts doubt on their good faith,” and
described the mayor of the City of New Berlin as “playing a delaying game,” 369 E.3d at
899; see also Guru Nanak Sikh Soc. of Yuba City ». Cnty. of Sutter, 456 £.3d 978, 991 {9th
Cir, 2006) (finding substantial burden where the plaintiff’s history with the defendant
county suggested that any further attempts “could very well be in vain®).

As much as plaintiffs purport to have done so, they fail to offer similar evidence
here that would allow a reasonable trier of fact to find that the “delay, uhcertainty, and
expense” incurred was the result of defendants’ bad faith. At most, plaintiffs contend
that the defendants mislead them by suggesting that rezoning was not required and that
the Bible camp could be built on the Subject Property with conditional use permits.
Plaintiffs’ argument, however, is based on a refined, even strained, parsing of certain
statements by Town and County offictals, while the full exchanges simply do not support

a finding of bad faith or gamesmanship on the part of defendants.”®

¥ In particular, plaintiffs have failed to put forth evidence of bad faith like that at issue
in Fortress Bilble Church v. Felner, 694 F.3d 208, 214, 218 (2d Cir. 2012) {describing
evidence of Board members comments that they did not want the property to be used as
a church and ratsing concerns about tax-exempt status of church),
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Specifically, plaintiffs latch onto the following language in a June 13, 2006, Staff
Report: “But with reasonable accommodation by the petitioner, Town and the County,
the petitioner could achieve most if not all of its objectives under the existing zoning
districts.” (County’s MS], Ex. 32 (dkt. #63-32) 4.)2 Importantly, however, plaintiffs
omit other critical language: “Neither land use classifications [governing the Subject
Property] allow for the proposed recreation camp proposal.” (Id.) A fair reading of this
report and other exchanges between the parties during the rezoning petition
demonstrates that County officials were simply noting -- as this court has noted - that
plaintiffs could exercise their religious beliefs on the Subject Property, but not necessarily
by means of a year-round Bible camp.

Plaintiffs also take issue with defendants’ delay in deciding their CUP application,
specifically arguing that defendants should have rejected the application at the outset,
rather than after prolonged deliberations, given their position that the planned Bible
camp was not an allowed use on the Subject Property. The real issue here seems to be
the, County’s requirement that a CUP applicant obtain certain permits before the
application can be deemed “complete” and only then subject to review by County
officials. While the court could certainly see the value of the kind of practical, initial
screening by the County advocated by plaintiffs, the County’s approach of requiring
applicants to pass state agency permit hurdles before review is not unreasonable and

certainly does not support a finding of a bad faith delay. Indeed, around the time the

* Stmilar language about plaintiffs being able to achieve most or all of their stated
objectives is also in the minutes from the Planning and Zoning Committee’s June 14,
20006, hearing. (County’s MSJ, Ex. 31 (dkt. #63-31) 6.)
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County deemed plaintiffs’ CUP application complete, the County Zoning Department
warned plaintiffs that it did not expect to recommend approval of the permit to the
Planning and Zoning Committee, because the proposed use was not permitted by or
consistent with the zoning of the property, (County’s MS], Ex. 47 (dkt. #63-47) 3-4.)
Moreover, the final decision, including the denial of the appeal by the Board of
Anijﬁs{ment, was fssued less than one year after the CUP application was deemed
complete, The court does not doubt, and defendants do not dispute, that plaintiffs
“expended considerable time and money” in pursult of the rezoning petiﬁo_n and CUP
application, but this Is not enough to “entitle them to relief under RLUiPA’s sgbstdntial
burden provision,” CLUB, 342 F.3d at 762. |

Regardless of whether plaintiffs’ experienced “delay, uncertainty and expense,” the
Seventh Circuit feiterated in Vision Church - a case post-dating Sts. Constantine & Helen -
the test first announced in CLUB: that a substantial burden is one that renders religious
exercise “gffectively impracticable.”  Vision Church, 468 F.3d at 997. Here, too,
defendants” land use regulations fall short of this standaxd. As discussed above, plaintiffs
here are able to engage in religious exercise on the Subject Property, not to mention
alternative sites which could accommodate a Bible camp. While plaintiffs reject any
alternative site for various reasons, the real impediment to plaintiffs’ plan seems to be the
scope of their vision, rather tﬂan the constraints of defendants’ land use regulations,

In particular, the aspects of the planned Bible camp that seem most troubling to
the Town and County are falrly categorized as “secular” in natute. The Overall Site Plan,

depicted below and submitted with the amended CUP application, calls for a large
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parking lot, extensive recreational fields, a beach, a large enough lake to accommodate

water sports, and a train car similar in size to a single-level Amtrak passenger rail car:

(County’s MSJ, Ex. 44 (dkt. #63-44).) In keeping with the sheer size of these various
amenities, (1) the planned number of campers, visitors and other guests at the Bible
camp at any given time would exceed 50% of the Town’s population, and (2) the
proposed lodge - a 106,000 square foot facility with a footprint in excess of 42,000
square feet -- would be the largest building in the Town. Placing reasonable constraints
on the size, nature and duration of camp activities cannot constitute a substantial burden
on religious exercise simply because this particular, large proposed recreational camp has
a religious purpose.

Other courts have rejected similar claims that zoning limitations on the size or the
secular aspects of a project could alone implicate the substantial burden provision of
RLUIPA. Tor example, in Vision Church, the Seventh Circuit considered the denial by a
village of some 6,000 persons of a church’s application for a planned 99,000 square foot
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church facility with five main buildings and an over 1,000 seat sanctuary, 468 F.3d at
981-82. The court ultimately found credible concerns about the effect of such a large
complex on the village’s charactet, rejecting the notion that there was a “triable issue of
fact with respect to whether the size, capacity and other restrictions imposed by the
Ordinance constitute a non-incidental, substantial burden on the exercise of religion.” 14,
at 999. Specifically, the court could not “fathom a situation is which limiting the church
to a three-building, 55,000-square foot facility would impose an unreasonable and
substantial burden on religious exercise.” 1d. at 1000; see also Grace United Methodist
Church v. City of Cheyenns, 451 F.3d 643, 662 (10th Cir. 2006) (affirming jury verdict
finding city’s denial of church’s conditional use application to build a 100-child daycare
center in a low-density sesidential zone did not constitute a substantial burden on
religious exercise even though daycare intended to have a religious education
component); Westchester Day Seth. v. Vil of Marmaroneck, 386 F.3d 183, 189 (2d Cir.
2004) (holding that village’s zoning ordinances did not substantially burden an Orthodox
Jewish school seeking to expand its facilities for secular education purposes). Having
failed to even pursue a more modést recreational camp before coming into court,
particulatly where allowed by existing zoning and CUPs, plaintiffs fall well short of
proving a substantial burden on their exercise of religion,

Plaintiffs’ free exercise claim under the First Amendment of the United States

Constitution and claim under the Wisconsin Constitution Article 1, § 18 fail for the

* BEven if these zoning regulations were found to impose a “substantial burden” on
religious exercise, a rural County’s and small Town’s interest in managing the sheer size,

duration and facilities of such a large undertaking may well constitute a compelling
government interest,
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same reasons their RLUIPA substantial burden claim fails.2? See Vision Church, 468 E.3d
at 996 (collapsing the plaintiffs’ claims because “both the Free Exercise Clause and
RLUIPA provide that, if a facially-neutral law or land use regulation imposes a
substantial burden on religion, it is subject to strict scrutiny”); see also Coulee Catholic Sehs.
v. LIRC, 2009 WI 88, 1 60, 768 N.W.2d 868, 768 N.W.2d 868 (applying “compelling
state interest/least restrictive alternative test” to a claim that a freedom of conscience
claim, which requires the plaintiff to prove “(1} that it has a sincerely held religious
belief, and (2) that such belief is burdened by the application of the state law at issue.
Upon this showing, the burden shifts to the state to prove (3) that the law is based upon

a compelling state interest (4) that cannot be served by a less restrictive alternative.”).

IV.RLUIPA Equal Terms and Nondiscrimination Claims

Plaintiffs also bring claims under RLUIPA’s “equal terms” and nondiscrimination
provisions. The equal terms provision provides:

No government shall impose or implement a land use
regulation in a manner that treats a religious assembly or

# Article 1, § 18 of the Wisconsin Constitution provides:

The right of every person to worship Almighty God according
to the dictates of conscience shall never be infringed; nor shall
any person be compelled to attend, erect or support any place
of worship, or to maintain any ministry, without consent; nor
shall any control of, or interference with, the rights of
conscience be permitted, or any preference be given by law to
any religious establishments or modes of worship; nor shall
any money be drawn from the treasury for the benefit of
religious societies, or religious or theological seminaries.
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Institution on less than equal terms with a nonreliglous
assembly or institution.

42 U.5.C. § 2000cc(b)(1). RLUIPA’s nondiscrimination provision states:
No government shall impose or implement- a land use

regulation  that discriminates against any assembly ot
institution on the basis of religion or religlous denomination.

42 U.S.C. § 2000ce(b)(2).

“The equal-terms section is violated whenever religious land uses are treated worse
than comparable nonreligious ones, whether or not the discrimination imposes a
substantial burden on religious uses.” Digrugilfiers . Consol, City of Indianapolis, 506 F.3d
612, 616 (7th Cir, 2007), In an en bane decision, the Seventh Circuit held that if a
religious and nonteligious use “though different in many respects, do not differ with
réspect to any accepted zoning criterion, then an ordinance that allows one and forbids
the other denles equality and violates the equal-terms Provision.” River of Life Kingdom
Ministries v. Vill. of Hazel Crest, Ill,, 611 F.3d 367, 371 (7th Cir. 2010). The River of Life
court offered some examples of accepted zoning criteria:  sufficiency of parking space,
vehicular traffic flows, ability to generate municipal revenue, and ability to provide ample
~and convenient shopping for residents, Id, at 373, Relying on case law from the
E;le;venth Circuit, the Seventh Circuit has also identified “three distinet kinds of Equal
Terms statutory violations: (1} a statute that facially differentiates between religtous and
nonreligious assemblies or institutions; (2) 2 facially neutral statute that is nevertheless
‘gerrymandered’ to place a burden solely on religious, as opposed to nonreligious,
assemblies or institutions; or (3) a truly neutral statute that is selectively enforced agatnst.
religious, as opposed to nonreligious assemblies or institutions.” Vision Church, 468 F.3d
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at 1003 (quoting Primera Iglesia Bautista Hispana of Boca Raton, Inc. v. Broward Cnty., 450

F.3d 1295, 1308 (11th Cir. 2006)).

Plaintiffs’” “proof” falls under none of these categories. The Zoning Code does not
facially differentiate between religious and nonreligious assemblies or institutions; nor is
there any evidence of “gerrymandering” or selective enforcement. In fact, the County has

previously granted rezoning petitions for applications with a religious use or purpose,

including:

» A petition filed by the YMCA in 2007 seeking to rezone land zoned Single
Family Residential and Rural Residential to Forestry 1-A in connection with an
outdoor camping program.

¢ A petition filed by the Holy Family Catholic Church in 2005 seeking to rezone
land zoned Single Family Residential to Business B-2 for the purpose of selling
the land so that the church could purchase new land to construct a church, and

a separate petition to rezone different land zoned Single Family Residential to
Multiple Family Residential.

¢ A petition in 2001 seeking to rezone land adjacent to plaintiff CLBF zoned
Single Family Residential to Recreational to allow an expansion of the camp.

The County also has previously granted CUPs for religious land uses, including

the following:

e A CUP in 1994 to the Faith Evangelical Free Church for the Construction of a
new church on land zoned Single Family Residential in the Town of Woodruff.

A CUP in 2002 to the Faith Evangelical Free Church for the addition of

classrooms and a gymnasium to their existing church on land zoned Single
Family Residential in the Town of Woodruff.

e A CUP in 2005 to the Northwoods Unitarian Fellowship, Inc. for the
construction of an addition to an existing church on land zoned Single Family

Residential in the Town of Woodruff.

o A CUP in 2006 to the Holy Family Catholic Parish for the construction of a
new church on land zoned Single Family Residential in the Town of Woodruff.
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Given these examples, plaintiffs concede that they cannot say that the County
would have made different decisions regarding the proposed Bible camp had it been
secular in nature, In fact, plaintiffs are not aware of any evidence indicating that the
County was influenced by any community opposition based on hostility toward
plaintiffs’ religion or the religious aspects of the proposed use; offering only the fact that
the minutes of the June 14, 2006, Planning and Zoning Committee meeting indicate that
the public was “overwhelming(ly] opposed to the rezone.” (County’s MS], Ex, 31 (dkt.
#63-31) 8, 14; id., Bx. 57 (dkt. #63-57) 5.)® In the absence of some evidence that a
nonreligious (or even different religious) entity would have been treated differently, the
court will grant summary judgment to defendants on plaintiffs’ claim under RLUIPA’s
nondiscrimination provisions. See World Outreach, 591 E.3d at 538 (affirming dismissal
because there was no indication that a nonreligious entity would have been treated
differently).

In light of these undisputed facts, plaintiffs’ principal challenge seerds to be with
the treatment of Bible camps in particular, arguing that Bible camps are not different

from other, permissible secular uses with regard to any accepted criteria under the Zoning

® Plaintiffs also point to an isolated remark by one of the County Planning and Zoning
Committee mémbers. In advance of the April 29, 2009, public hearing on the CUP
application, a female member of the staff of the Planning and Zoning Committee
overheard Committee member Greshner making the following comment described by her
as “snide” with respect to the religion of the plaintiffs: “don’t let [the public hearing] turn
into a Bible lesson .. .." (Pls. PFOFs, Ex. 9 (dkt. #77-9) at 49.) However unfortunate,
this isolated remark is not by itself sufficient to raise a genuine issue of material fact as to
whether the County or Town harbored discriminatory animus toward plaintiffs,
particularly in the face of overwhelming evidence that the opposition was motivated by
concerns over the size and year-round nature of the proposed camp.
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Code. However, the most closely comparable use -- purely recreational camps - is also
not allowed on the Subject Property.  In that way, religious (Bible camps) and
nonreligious (secular recreational camps) uses are treated the same under the Zoning
Code. See Vision Church, 468 F.3d at 1001 (“[L]ike churches, schools also are not
permissible uses in residential districts, demonstrating that the distinction between
permissible and special uses is not rooted in animosity towards religious institutions.”).
Plaintiffs also argue that the so-called differential treatment of Bible camps as
compared to institutionalized churches violates RLUIPA’s nondiscrimination provision.
Again, however, plaintiffs offer no evidence of discrimination based on plaintiffs’ religion;
rather, the discrimination, if any, is between plaintiffs’ use of the Property for a church

rather than a Bible camp, a difference in treatment not covered by RLUIPA.

V. Equal Protection Claim

Though the claim obviously overlaps with the equal terms and nondiscrimination
claims under RLUIPA, plaintiffs separately allege a violation of the Equal Protection
Clause of the Fourteenth Amendment of the United States Constitution. The court has
already found that the County Zoning Code does not discriminate on the basis of
religion. As in CLUB, “Whatever the obstacles that the [Zoning Code] might present to
a church’s ability to locate on a specific plot of Chicago land, they in no way regulate the
right, let alone interfere with the ability, of an individual to adhere to the central tenets
of his religious beliefs.” 342 F.3d at 766. As such, rational basis review is appropriate.

See CLUB, 342 F.3d at 766; Vision Church, 468 F.3d at 1001,
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To pass rational basis review, plaintiffs “must demonstrate ‘governmental action
wholly impossible to relate to legitimate governmental objectives.”” Vision Church, 468
F.3d at 1001 (quoting Patel v. City of Chi., 383 F.3d 569, 572 (7th Cir. 2004)). For the
same reasons plaintiffs’ eélual terms claim fails, plaintiffs’ claim under the equal
protection clause of the Fourteenth Amendment fails, Petra Presbyterian Church v. Vill, of
Northhrook, 439 F.éd 846, 849 (7th Cir. 2007) (“The ‘less than equal terms’ provision of

RLUIPA codiftes the constitutional prohibition.”).24

VI. ADA and Rehabilitation Act Claims

Plaintiffs' allegations of violations of the Americans With Disabilities Act
(“ADA"), 42 U.S.C. § 12131 ¢t seq., and the Rehabilitation Act, 29 U.S.C. § 701 ¢t seq.,
fair no better, and for the same basic reason - a lack of evidence.

Both acts prohibit discrimination against qualified persons with disabilities, 42
U.S.C. § 12132 (“no qualified individual with a disability shall, by reason of such
disability, be excluded from participation in, ot be denied the benefits of the services,
programs, or activities of a public entity.”); 29 U.S.C. § 794(a) (“No otherwise qualified
individual with a disability' in the United States , . , shall, solely by reason of her or his

disability, be excluded from the participation in, be denied the bencfits of, or be

* Plaintiffs do not allege, nor does the evidence suggest, that they were the target of
“deliberate, itrational disctimination,” that has nothing to do with their religion. See
World Outreach, 591 F.3d at 538 ( “What is true, however, is that a deliberate, irrational
discrimination, even if it is against one person (or othet entity) rather than a group, is

actionable under the equal protection clause. . . . It has nothing to do with religion, but
so what?").
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subjected to discrimination under any program or activity receiving Federal financial
assistance . . . ."). The Rehabilitation Act provides that the ADA standards are to be
applied to determine whether the Rehabilitation Act has been violated. 29 U.S.C. §
794(d}; see also Washington v. Ind. High Sch. Athletic Ass'n, Inc., 181 F.3d 840, 845 n.6 (7th
Cir. 1999) (“We have held previously that the standards applicable to one act are
applicable to the other.”). Therefore, the court will consider these two claims together.

Plaintiffs first considered the possibility of serving disabled campers in late 2008
or early 2009. Except for a reference to serving children with “medical disabilities” by
Mike Jewell, the Executive Director at CLBF, at the April 29, 2009, public hearing before
the Planning and Zoning Committee, however, plaintiffs did not raise this purpose in
their rezoning petition, CUP application, amended CUP application, or appeal to the
County Board of Adjustment.®

Plaintiffs even concede that there is reason to believe the County would have
come to the same decisions regarding the proposed Bible camp had plaintiffs not wished
to serve, among others, disabled campers. (Pls.” Resp. to Defs.” PFOFs (dkt. #93) 1276.)
Absent some evidence that the alleged discrimination was because of the disability of
proposed campers, plaintiffs’ ADA and Rehabilitation claims cannot survive summary

judgment. Serwatka v. Rockwell Automation, Inc., 591 F.3d 957, 962 (7th Cir. 2010)

* Plaintiffs also point to a reference in the CUP application about requiring wider paths
to the shoreline. (See dkt. #94 at 1 286.) Even in combination with Mr. Jewell’s early
allusion to the possibility of serving children with “medical disabilities,” this reference
falls unreasonably short of a finding that defendants were on notice of plaintiffs’ intent
to serve disabled children.
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(liability attached under the ADA only for “decisions made ‘because of a person’s

disability”).

VIL State Law Claims

Because the court has found that defendants are entitled to summary fudgment on
plaintiffs’ federal claims, the court would typically not decide plaintiffs’ state law claims
on the merits, but instead would dismiss those claims without prejudice to be refiled in
state court, This practice is consistent with “the well-established law of this cireuit that
the usual practice is to dismiss without prejudice state supplemental claims whenever all
federal claims have been dismissed prior to trial.” Groee v, Bji Lilly & Co., 193 F.3d 496,
S01 (7th Cir, 1999); see alse 28 U.S.C. § 1367(c) (3) (“The district courts may decline to
exercise supplemental jusisdiction over a claim under subsection {a) if the district court
has dismissed all claims over which it has origibal jurisdiction,”),

* A court may depart from “usual practice” and continue to exercise supplemental
jutisdiction if the circurnstances weigh in favor of such action. For example, a court need
not send back to state court “doomed litigation” that will only be dismissed once it gets
there” Groge, 193 F.3d at 502, In such circumstances, the district court should retain
supplemental jurisdiction “because when a state-law claim is clearly without merit, it
invades no state interest -- on the contrary, it spares ox-zerburdened state courts additional
work that they do not want or need - for the federal court to dismiss the claim on the
merits, rather than invite a further, and futile, round of litigation in the state courts.” I

re Repository Tech., Inc., 601 B.3d 710, 725 (7th Cir, 2010) (internal quotation omitted),
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Here, plaintiffs’ claim for violation of the Wisconsin Censtitution’s Free Exercise
Clause, Article I, § 18, is indeed “doomed” for all the same reasons as its federal
constitutional equivalent, and no purpose will be served and unnecessary resources will
be expended by this court failing to exercise its supplemental jurisdiction over this claim.
Indeed, plaintiffs offer no plausible argument that the protections offered Wisconsin
citizens under Article I, § 18, are in any way greater than its federal counterpart, much
less RLUIPA’s additional protections. Accordingly, judgment will be entered against
plaintiffs on the merits of that claim.?

Plaintiffs’ state certiorari claim is different. While likely to fail under the
restrictive standard imposed for certiorari review of a municipal body’s determination --
and the factual and legal issues are sufficiently different from the others considered in
this case -- the claim is sufficiently unique to state law that the court will not retain
supplemental jurisdiction over this state law claim unless defendants are unwilling to
waive any statute of limitation defense they may have in state court by virtue of plaintiffs

choosing to file in this court first.

ORDER
IT IS ORDERED that:

1) plaintiffs’ motion for a hearing on the motions for summary judgment (dkt.
#105) is DENIED;

2) defendant Town of Woodboro’s motion in limine (dkt. #150) is DENIED;

* By virtue of the Wisconsin Legislature’s enactment of Wis. Stat. § §93.80, the county
defendants also argue they are immune from suit under Article I, § 18. The court need
not, and does not, reach this issue.
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3) plaintiffs’ motion for leave to file notice of supplemental authorities (dkt.
#152) 1s DENIED AS MOOT;, '

4) plaintiffs’ motion for partial summary judgment (dkt. #55) is DENIED;

5} defendant County of Oneida’s motion for summary judgment (dkt, #46) is
GRANTED IN PART and defendant Town of Woodboro's motion for

summary judgment (dkt, #56) is GRANTED IN PART;
a. with respect to all of plaintiffs’ federal claims (both statutory and

constitutional), defendants’ motions for sumtnaty judgment are
GRANTED; and

b. with respect to plaintiffs’ Wisconsin Constitution Article I, Section 18
claim, defendants” motions for sumamary judgment are GRANTED; and

6) The court dismisses plaintiffs’ remaining state law certiorari review claim
without prejudice, having declined to exercise stpplemental jurisdiction over it
unless defendants are unwilling to watve any statute of limitation defense they
may have in state court by virtue of plaintiffs choosing to file in this court first.

7) The clerk of the court is directed to enter judgment consistent with this order
and close this case,

Entered this 1st day of February, 2013.
BY THE COURT:

s/

WILLIAM M, CONLEY
District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

EAGLE COVE CAMP & CONFERENCE CENTER INC.,,

a Wisconsin non-stock corporation; ARTHUR G. JAROS, J R,
individually and as co-trustee of the Arthur G. Jaros, Sr. and
Dawn L. Jaros Charitable Trust, and as trustee of the Arthur
G. Jaros, Sr. Declaration of Trust, and as trustee of the Dawn
L. Jaros Declaration of Trust; WESLEY A. JAROS, as co-trustee
of the Arthur G. Jaros, St. and Dawn L. Jaros Charitable Trust;
RANDALL S. JAROS, individually and as co-trustee of the
Arthur G. Jaros, Sr. and Dawn L. Jaros Charitable Trust;
CRESCENT LAKE BIBLE FELLOWSHIP, a Wisconsin
non-stock corporation; and KIM WILLIAMSON,

Plaintiffs, JUDGMENT IN A CIVIL CASE
v. Case No. 10-¢v-118-wme
TOWN OF WOODBORO, Wisconsin, a body corporate and

politic; COUNTY OF ONEIDA, Wisconsin, a body corporate;
and ONEIDA COUNTY BOARD OF ADJ USTMENT,

Defendants.

This action came for consideration before the court, District Judge William M. Conley
presiding. The issues have been considered and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that judgment is entered in favor of defendants
Town of Woodboro, Wisconsin, County of Oneida, Wisconsin, and Oneida County Board of
Adjustment granting defendants’ motions for summary judgment and dismissing all of
plaintiffs’ federal claims, both statutory and constitutional, and dismissing plaintiffs’
Wisconsin Constitution Article I, Section 18 claim.

ITIS FURTHER ORDERED AND ADJUDGED that judgment is entered dismissing
plaintiffs’ remaining state law certiorari review claim without prejudice, the court having

declined to exercise supplemental jurisdiction over it.

?&%SQ/LM 2-/S"//_?

Peter Oppeneer, Clerk of Court Date
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windfall of $850,000 to award Wells Fargo
$750,000.

We disagree. - The subordination agree-
nents between Hindman and Wells Fargo
were intended to ensure that Clark paid
off its debts to Wells Fargo hefove paying
off its debts to Hindman, Wisconsin law
callg for placing the non-breaching party in
the position it would have heen in had the
contract been performed instead of simply
restoring the parties to thelr original posi-
tiong. Assuming that Hindman breached,
the only way to place Wells Fargo in the
position that it would have been in had
Hindman not breached would be to award
the full $750,000. As Wells Fargo’s actual
damages are $760,000 (again, assaming
breach), the enforceability of the “Prohibis-
ed Payments Clauge” is Immaterdal,

III. Coneclugion

For the foragoing reasons, the distriot
court’s judgment s Vaoaren and the cauge
is Ramanorp for further proceedings con-
gistent with this oplnion,

(3 gm HUMBER SYSTEM.
¥

EAGLE COVE CAMP & CONFER-
ENCE CENTER, INC, ef al,,
Plaintiffs-Appellants,

v,

TOWN OF WOODBORO, WISCONSIN,
Oneida County, Wisconsin, and Onei-
da County Board of Adjustment, De-
fendante-Appellees,

No, 13-1574.
United States Court of Appeals,
Seventh Cireuit,
Argued Sept, 10, 2013,

Decided Oct. 30, 2018,
Eehearing and Rebearing En Bane
Denied Dee. 18, 2013,
Baekground: Property owner brought ae-
tion agaiust town, county, and county's

board of adjusters, alleging that land use
regulations prohibiting proposed year-
round Bible camp on residentially-zoned
property violated Religious Land Use and
Institutionalized Persons Act (RLUIFA),
First and Fourteenth Amendments of fad-
aral constitution, and Wisconsin Constitn-
tion, The United States Distrlet Court for
the Western District of Wisconsin, William
M. Conley, Chief Judge, granted defen-
dants’ motlon for summary judgment,
Ovwner appealed,

Holdings: The Court of Appeals, Kanne,
Cireult Judge, held that:

(1) county, rather than town, exercised ju-
riadiction aver subject property;

(2) regulations did not impese substantial
burden on owner's exercisa of religious
freedoms;

(8) regulations did not impose unreasen-
able limitations on owner’s exereise of
religious freedoms;

(@) regulations did not viclate equal-terms
provision of RLUIPA; and

(5} regulations were supported by compel-
Iing state interest, precluding state
-constitntional claim, i

Affirmed,

1. Federal Courts =776, 802

Court of Appesls reviews a distriet
court’s grant of summary judgment de
novo, with all conflicting evidence and rea-
ganable inferences drawn from it con-
gtrued In favor of the non-movant,

2, Civil Rights &=1073

County, rather than town, exercised
Jurisdietlon over subject residentially-
zoned property, thus precluding property
awner's total exclusion claim under Reli-
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gious Land Use and Institutionalized Per
sons Act (RLUIPA) to challenge land use
regulations prohibiting owner's propesed
year-round Bible earip on that property, in
light of ample evidence suggesting that
operating such camp was possible in many
parts of county and that owner was Iree to
eonstruet religlons church or school on
property; while town retained juriadiction
on numerous matters of loeal governance,
it chose to be subordinate to county’s zon-
ing ordinance znd thereby relinguished ju-
risdiction over land use regulations in
county. Religlous Land Use and Institu-
tionalized  Persons  Act  of 2000,
§ 2(b)(3)(A), 42 US.C.A § 2000ce(b)E)A).

3. Mumicipal Corperations ¢=389

Munieipality’s  furlsdietion requires
that 1t 15 able to exereise control or author-
ity over a designated area.

4, Civil Rights <=1073

County land use regulations that pro-
hibited property owner from -constructing
year-round Bible camp on residentially-
goned property did not tmpose substantlal
burden on owner's exercise of religlous
freedoms, and county stated compelling
resgon for those rogulations, precluding
owner’s challenge under Religious Land
Use and Institutionalized Persons Act
(RLUIPAY there were several tracty
within ecunty on which owner could con-
struct it camp, It was ownar who insisted
on using this particular property, county
merely sought to enforce facially-neutral
regulations that were Intended to encour-
age ares of quiet seelusion for families and
that were in place prior to owner’s propos-
al, and owner was given opportunity to
seel rezoning and conditional use permit.
Raligious Land Use and Institutionalized
Parsone 4et of 2000, § 2(a), 42 USCA,
$ 2000ce(a).

5. Civil Rights ¢=10T3 .

“Substantial burden” under the Reli-
gious Land Use and Institutionalized Per-
sons Act (RLUIPA) is one that nhecessarily
hears direct, primary, and fundamental re-
sponsibilify for rendering religious exer-
cige effectively impracticable; the burden
mast be truly substantial, as to hold other-
wise would permit religions organizations
to supplant even facially-neutral zoning re-
strictions under the auspices of religlous
freedom, Religious Land Use and Institn-
tionalized Parsons Act of 2000, § 2(a), 42
UR.CA § 2000ec(a).

See publicatlon Words and Phras-

es for other judiclal constructions

and definitions,

6. Civil Rights e=1022
Constitutional Law €¢=1307

Both the Free Exercise Clauge of the
First Amendment and the Religious Land
Use and Insfitutionalized Persons Act
(RLUIPA) provide that, if s facially-nen-
tral law or land use regulation impoges a
suhstantial burden on religion, it is subject
to attiet serutiny.  U.8.CLA. Const. Amend.
1; Raligious Land Use and Institubional-
ized Persons Act of 2000, § 2 et seq, 42
UB.CA. § 2000ce of veq,

7. Civil Rights e=1073

County land use regulations that pro-
hibited property owner from. eonstructing
year-round Bible camp on residentially-
zoned property did not impose wnreason-
able limitations on owner’s religious free-
dems, precluding owner’s challenge under
Religlous Land Use and Instftutionalized
Persons Act (RLUIPAY; regulations, con-
sistent with town’s land use plans, had
nenfral pwpose of upholding rural and
rustié nature of town and srea near own-
er's property, while still allowing for reli-
glous agsemblios throughout county and on
subject property, and owner was given
reagonable opportunity not only to seek
rezoning and conditional uge permit, but
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also to look for other Jand that would serve
its purpose, Religious Land Use and In-
stitutionalized Persons Act of 2000,
§ 2(bEXB), 42 US.0A
§ 2000ec(b)@)(B).

8. Clivil Rights s=1073

Reasonableness of & limitation undey
the Religions Land Use and Institutional-
ized Pergons Act (RLUIPA) is determinad
in Hght of all the facts, foeluding the actual
avallability of land and the econctnies of
religious organizations. Religlous Land
Use and Institutionalized Persong Act of
2000, § 2(b)(3)E), 42 US8.CA
§ 2000cc(h} 2R,

9. Civil Rights e»1073

County land use reguiations thak pro-
hibited property owmer from congtructing
year-round Bible camp on residentially-
zoned property did not violate equal-terms
proviglon of Religious Land Use and Ingti-
tutionalized Parsons Act (RLUIPA)Y; zon-
ing dstrict in which property was locatad
was most restrietive digtriet in conndy and
ensured quiet seclusion for families Tiving
In ares, and, whila it permitied cortain
roligious and seeular assemblies, veers
abional camps wera prohibited outright, re.
gardless of religlous affiiation, Religious
Land Use and Ingstitutionglized Persong
Act of 2000, § 20b)1), 42 US.0A,
§ 2000ce(b)(1),

10. Civil Rights ¢=1473

Equal-terms provision of the Raliglous
Land Use and Institutionalized Persons
Act (RLUIPA) is violated whenever reli.
glous Iand uses are treated worse than
comparable nonreligious ones, whather or
not: the diserimination imposas 4 substan-
tlal burden on religlous uges, Religious
Land Use and Institutionalizad Pergons
Act of 2000, § 20)1), 42 US.0A
§ 2000ceh)(1).

11, Civil Rights e=1073

In determining whether & elaim exsts
under the equal terms provision of the
Religious Land Use and Institutionaltzod
Persons Act (RLUTPA), courts Took to the
zoning criteria rather than the purpose
behind the land uge regulation. Religious
Land Use and Instifationalizad Persons
Act of 2000, §2(b)1), 42 USCA
§ 2000ce(b)(1),

12. Civil Rights ¢=1073

" If religious and seeulay land uges are
trealed the same from the gtandpoint of an
accepted zoning eriterion, that is enough to
rebut an equal-torms olalm under the Reli-
glous Land Use and Institutionalized Par-
sons Aet (RLUIPA), Rellgious Land Use
and Institationalized Persons Act of 2000,
§ 20b)(1), 42 U.S.CA, § 2000ca(b)(1),

13. Constitutional Law ¢=1402 ,

Zoning and Planning e=1089

Assuming that property owner had
sincere bellef that i was burdened by
county land use regulations tha} prohibited
owner from constructing year-round Bible
camip  on  residentially-zoned property,
county demonstrated that it had compel-
ling state nterest in preserving rural na-
turs of area around property and achieved
that interest by least restrictive means
possible, prechuding owner's challenge un-
der Wisconsin Constitution’s protection of
freedom of consclence; regulations were
generally applicable to all residents of
county, and thus were “normally aecept-
able” under that constitutions] provigion,
W.S.A Coust. Art. 1, § 18,

14, Constitutional Law &»1037, 1305,
1306

Wisconsin applies a compalling state
interest/least vestrlctive alternative test
when & claim is brought challenging o
state law that violates an organization or
individual's freedom of conaclence; the
test requires that the ovganization prove it
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has a sincere refigious belief and that such
belief i3 burdened by the state law at
issue, and, if the organization does go, the
burden ig then shifted to the state to rebut
the elalm by showing a compelling state
interest that cannot be served by a less
regtrictive alternative, W.S.A. Const, Art.
1,§ 18

Roman Storzer, Storzer & Greene, Now
York, NY, Robert Les Greene, v, Storzer
& Greena, Washington, DO, Robert Leo
Qreene, Jr,, Roman Storzer, for Plaintiffg-
Appellants,

Andrew A. Jones, Whyte Hirschbeack
Dudek 8.0, Milwaukee, WI, for Defan-
dants-Appellees.

Before KANNE, WILLIAMS, and
TINDER, Cirenit Judgas.

KANNE, Clreuit Judge.

Hagle Cove Camp & Conference Center,
Ine, (“Bagle Cave”) appeals from the dis-
trict eourt’s entry of summary judgment In
favor of the Town of Woodboro, (“Wood-
borg” Oneida County and the Oneida
County Board of Adjusters (eollsctively
“the County”). Ragle Cove alleged that
Woodboro and the County's land use regu-
lakions, which prohdblt them from running
a yoar-round Bible carnp on vesidentially
goned propexty, violated the Rellglous
TLand Use and Institutionalizad Persons
Act (FRLUIPAY), the First and Four-
teenth Amendments of the United States
Clonstitution, and the Wiscongin Constln-

tion. Hagle Cova alse sought, state eertlo- -

vari review under Wisconsin Slatute
§ 59.694(10), For the reasons set forth
below, we affirm the dacision of the district
eoutt.
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I, BACKGRoUND

A, The Town of Woodboro and Oneida
County )

Woodbore comprizes approximataly 750
residents and about 21,857 acres of land,
Oneida County has 708,761 acres of land,
Squash Laks fs partially located in Wood-
boro, Pursuant to Wisconsin Statute
§ 60.62(1), Woodboro adopted a Land Use
Plan in 1998, which sesks to “encourage
low density single family residential devel
opruent for H#s lake-and river-front proper-
ties," (R. 63-20 at §.) The plan incorperat-
ed & gurvey Woodboro took that found the
majority of the residents desired to main-
tain the town’s rural and rustic character.
In 200%, Woodboro adopted a Comprehen-
sive Plau in aceordance with Wisconsin
Statute § 68,1001 that incorporates the
aforementloned language.

The zoning around Squash Lake reflects
the goals set forth in the plans and the
survey, There are one hundred seventy-
seven parcels of real estate on Squash
Lake, and all but seven are zoned for
pingle-family uses. The seven parcels that
are not goned for single-family use are
zoned for business and were grandfathered
into the zoning plan as pre-exsting nses
during the initial zoning in 1576,

On May 8, 2001, Woodboro veluntarily
subjected itself to the Oneida County Zon-
ing and Bhoreland Froteetion Ordinance
(“OCZSPO"), which establishes zoning dis-
tricts throughout the County. Towns
mugt elect to be subordinate to the OCZS-
POz provisions, In doing do, they relin-
quish zoning authorlty to the County.

Aceording to the OCZSPO, religlous
land uses are permitted throughout the
County and Woodboro, Year-round recre-
ational and seasonal eamps are permitted
on thirty-six and seventy-two percent of
the County, vespectively, In addition,
churches and religious schools are allowed
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on sbxty percent of the Iand in the County,
Churches and schooly are permitted on
nearly forty-three percent of the land in
Woodboro and campgrounds (religious or
seenlar) on approxdmately fifty-seven per-
cent,

B. The Proposed Bible Comp

Fagle Cove sought to construct s Bible
camp on thirty-four acres of propesty that
they own on Squash Lake in Waodhoro,
Bagle Qove belleves thal their religlon
mandates that the Bible camp must be on
the subject property, Eagle Cove also
believes that they must operate the Bible
camp on a year-round basfs, Neither of
these beliefs is in dispute. '

The subject property’s eastorn pareels
are zoned Single Family Resldential and
the western parcels are zoned Residential
and Farming. As the OCZSPO stafes,
“The purpose of the Singls Family Resi-
dentlal District iz fo provide an area of
quiet seclusion for families. This is the
County’s most vestrictive residential zon-
ing classification, Motor vehicle tratie
should be infrequent and people fow.” &,
63-1 8t 12) The land was not specifically
purchased for the corigbruction of the pro-
posed camp and has been owned by the
same family since 1942, '

C. Petition for Rezoning and Condition-
al Use Permit

On Decembar 18, 2005, Eagla Cove filed
& pefition with Oneida Ceunty to rezone
the subject property tc a Recreations) Z0n-
ing district. The general reason provided
for the rezoning was fo permit conatrue-
tion of a Bibla eamp, The OCZSPO doas
not permit year-round recreational camps
in Single Family Residentia zoning dis-
tricts. The County sent g copy of the
rezone petition to Woodhovo for its eongid-
atation on the mattar, Baginning in Fab.
ruary 2008, Woodboro held 3 series of

meetings on the rezoning petition. Aftar
much diseussion, Woodboro recommended
that the County deny the petition, It
found that the recreational camp was not
consistent with the goals of maintaining
the roral and rustic character of Woodboro
and would conflict with the exsting single-
family development surrounding Squash
Lake,

Following this racommendation, the
CGotnty held several meetings and hearlngs
regarding the zoning petition. The Coun-
ty denied the rezonfng petition on the
grounds that it would conflict with the

- majority single-family usage on Bquash

Lake and Iand use regulations sat forth in
the Woodboro Tand Use Plan,

In doing so, the County considered the
Implications of RLUIPA and whether g
dental would hinder Bagle Cove's right Lo
exercise thefr religlon on the subject prop-
erty, It found that s religions sehool or
church could be construeted under existing
zoning, that Fagle Cove could achisve its
goals without yezoning by applying for
conditional use permit, and that the pro-
posed Bible eamp directly conflioted with
the Single Family Residential zomng
around Squash Lake, By resolution
adopted on August 15, 2006, the County
accepted the recommendation of the Coun-
ty Zoning Committee and denied the re-
zone petition,

In 2008, Eagle Cove sought to obtain g
conditional use permit (“CUP™ to con-
siryet its proposed Bihle camp on the sub-
ject property, If permiited, the CUP
would allow Bagle Cove to eonstruct ifs
Bible camp withous reqairing rezoning of
the subject property, Bagle Cove gt.
tached an “Overall Site Plan” with the
applieation, which ineluded plans for g
Iodge in excess of 106,000 square feet,
The proposed Bibls camp would have a
maximum eapaetty of 348 campers and also
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aceomtandate 60 people In cutdoor camp-
ing sites.

Woodboro recommended that the Coun-
ty deny the CUP application, The Zoning
Committae issued a staff report detailing
its reasons for denying the applieation,
Once again, the report found that the pro-
posed Bible camp did not conform to the
zoning goals in the distriet, It also stated
that the proposed use was Incompatible
with the single-family residential use of
adjacent land to the subject property, the
purposes znd nature of the Single Family
Residential district, and Woodboro’s 2009
Comprehensive Plan. The County Zoning
Cornruittee agreed with the report and de-
niled the CUP application, Firally, Ragls
Cove appealed to the Onelda County
Board of Adjusters, which also found that
the propoesed nse waa impermissible.

D. District Cowrt Proceedings

On March 10, 2010, Eagle Cove filed an
action in the United States Distriet Court
for the Western Distriet of Wisconsin,
They filed an amended complaint on April
27, 2010, and asserted that the land use
regulations by Woodbore and Oneida
County deprived Eagle Cove of rights set
forth under varlous provisions in RLTUIPA,
the First and Fourteenth Amendments of
the United States Constitution, the Ameri-
cans with Disabilities Ast, the Rehabilita-
ton Act, and the Wisconsin Constltution,
They also petitioned for a writ of certiorar
to the Wisconsin Bupreme Court, All par-
tdes moved for summary judgment.

The district court granted summary
judgment for the County and Woodbors on
all counts,t

The district court found that the RLUI-
PA total exclusion claim lacked merdt as

1, We need not address the Rehabilitation Act
or the Americans with Disabilities Act claims

nefther the County nor the Town prohibit-
ed religious assemblies in their jurlsdic-
tions, It found that Eagle Cove eould use
their land for religlous assembly, albett not
in the form of a year-round Bible camp,
Citing our opinion in Vision Church v
Village of Long Grove, the district court
held that the total exclusfon provision of
RLUIPA requires the complete and total
exclusion of activity protected by the First
Amendment, not just prohibition of a cer-
tain type of religious activity. 468 F.34d
975, 98990 (Tth Cir2007), The distrlct
comrt went on to disagree with Eaple
Cove’s contention that Woodboro itself ex-
ercises jorisdietion over the land use regu-
lations within its borders, finding that
Woedbore has only an advisory rele in the
overall process and that it is the County
that exercises jurlsdiction over the land
use regulations on the subject property.

In considering Eagle Cove’s unreason-
able limitation elaim under RLUIPA, the
distriet court found that Eagle Cove's
proposed umse of implementing a year-
round Bible camp wonld be permitted in
thivty-six percent of Omeida County and
that seasonal reereational eamps would
be permitied on seventy-two percemt of
the County. Additionally, Woodboro’s
planning scheme allows for seasonal re-
ereational camps on roughly fifty-seven
percent of ifs land, The County and
Waodbore did not unreasonably limit rell-
gious assembles in thelr respective juris-
dictions, but rather, Bagle Cove's insis-
tence on locating the yesrwound camp on
the subject property impeded the exer-
cise of their religlous beliefs,

The distriet court naxt addressed Eagle
Cave's RLUIPA substantial burden elaim,
Despite the fact that Eaple Cove has spent
congiderable amounis of time and re-

ag they were not appezled by Bagle Cove,
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sources on the various permits deseribed
above, the district court found that this dig
not entitle them to relief under the sub-
stantial burden provision of RLUTPA. Tt
held that simply having a religions purpose
does not pravent the County from placing
reasonable constraints on the proposed
camp. Citing Civil Liberties for Urban
Believers v, City of Chicago, 342 F,3d 762,
761 (Tth Cir.2008) (hereinafter “CrIyE ",
the distriet court emphasized that, to qual-
ity under this provision, the burden placed
on religion must indeed he suhstantial, To
find otherwise would allow even the slight-
est of obstacles to trigger RLUIPA’S sub-
stantial burden provision, Eagle Cove
specifically rejected alternative sites and
methods for exercising their roligion, As
the district court observed, the scope of
Eagle Cove's vislon, not the OCZSPO, hin-
dered their religious exarcise,

The district court, using the same rea-
goning as in its substantial burden analy-
els, foumd that the free axerciss claim un-
der the First Amendment and the clajm
under the Wisconsin Constitution Articls 1,
§ 18 also fafled,

Fagle Cove filed thiz timaly appeal,

II, Awsvysis

[11 We review tha distriet court’s grant
of summary judgment de novo. See Hot-
tewroth v. Village of Slinger, 338 F.8d
1016, 1027 (7th Cir.2004). To determine
whether summary judgment is appropri-
ate, all eonflicting evidence and reasonable
inferences drawn from it are construed in
favor of Bagle Cove, Grockocinslks v, May-
er Brown Rowe & My, LLP, 719 F.3d
785, 794 (7th Cir.2013). Summary judg-
ment s proper If, in considering all evi-
denee in favor of the non-moving party, we
find that “there is no genvine dispute as to
any material fact and the movant is enti
tled to judgment as a matter of law”
Fed R.Civ.P. 66(a); see also Celotes Corp,

v Cabrett, 477 U.S. 817, 322-23, 106 S.Ct.
25438, 91 L.Ed.2d 265 (1986),

A, Totul Ewclusion Cluim

[2] Eagle Cove argues that Woodboro
has violated RI,UIPA’s total exelusion pro-
vislon, which prohibits governmental land
use regulations from totally excluding reli-
glous assernblies from a jurisdiction, 42
U.B.C. § 2000ce(b)(3)A). Eagle Cove's to-
fal exclusion argument is predicated, and
in fact depends, on the assumption that
Woodbore has jurisdiction to implement
land use regulations on the subject proper-
ty. This stems from the fact that year-
round reereational camps are permitted
throughout the County (rendering Bagle
Cove’s total exclusion ¢laim ohsolete), but
not allowed within Woodboro's borders.

“Jurisdiction generally deseribes any an-
thotily over a certain ares or certain per-
sons .., Smaller geographic areas, such a3
counties or cities, aro separate jurladic-
tiong to the extent that they have powers
independent, of the federal and atate gov-
ernments,” (Appellant’s By, at 22-23), oii.
ing West’s Encyclopedia of American Fom
2011}, Blaok’s Law Dictionary defines
Jurisdiction as: “A geographic area within
which political or judieial authority may be
exorciged.” 867 (9th 0d.2009). Neither of
these definitions yields any support for
Eagle Cove's contention that Woodboro
retaing jurisdiction over land use regula-
tions within the fown,

[3] Jurisdiction requives that a muniel
pality is able to exevelse contral or authori-
ty over a deslgnated area. Indeed, Wood-
boro does retain jurisdiction on numesrous
matters of local governance thak are within
its control, The town hoard ean, for exam.
ple, regulate bowling conters, dance hallg,
and roadhouses maintained in commercial
facilitles, Wisconsin Statuta § 60.23¢10),
It can dispose of dead animals or contract
with a private disposal facility to do the
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game, Wisconsin Statute § 60.23(20).
Town meetings may be called to regulate
the appropriation of money, Wisconsin
Statute § 60.10{1)(8).

In this eagse, Woodbers was abla to axer-
clse ity jurisdiction in approving the
OCZSPO. “A county ordinznce enacted
under this section shall not be effective in
any town until it has besn approved by the
town board ... The ordinance shall super-
sede any prior town ordinance in conflict
therewlth or which i3 concexned with zon-
ing[.]? Wisconsin Statute § 59.6%(5)(c).
Woodbora choge to be subardinate to Onei-

da’s woning ordinance, and thereby relin--

quished its jurisdiction over land use regn-
lations to the County.

Eagle Cove argues that Woodbore's im-
plementation of its Land Use and Cornpre-
henstyve Plans Is proof that the town main-
tains guificlent control over the zoning
regulations. The record suggests other-
wise. Though Woodboro created the
aforementioned plans, these were not
binding on the County’s ultimate zoning
decislons, Whether or not the town ap-
proves of a-change in zoning ls merely one
of the factors considered by the County in
making its determination, Woodboro
serves a limited, consultative role in deter-
mining the town’s zoning regulations, The
weight given to Weodboro's recommenda-
tion s ot the diseretion of the County.
The town board itself acknowledged its
advisory role in reviewing Eagle Cove's
CUP application; “ITjhe Town of Wood-
bara ... hereby provides an advizsory rec-
ommendaiion to the Oneida County Plan-
ning gnd Zoning Department that thae
[CUP] Application for Eagle Cova ... be
donied” (B, 6243 at 2} (emphasis add-
ed). Thus, it is clear that the County, not
Woodhoro, exercises jurisdiction,

For this reason, Bagle Cove's total ex-
clusion elain must fail, There s ample
evidence In the record to suggest that

operating a year-round Bible camp would
be posaible in many parts of Oneida Conn-
ty. See supra Part LA, In Vislon Church,
we held that the total exelusion provision
of RLUIPA prohibits only “the eomplete
and total sxchusion of activity or expression
protected by the Firgt Amendment” 468
F.3d at 989, It is undisgputed that Eagle
Cove could construet a year-round Bible
camp on thirty-gix percent of the land in
Onelda County. It is further undisputed
that Eagle Cove could eonstritet a religious
church ot school on the subject property.
This is hardly a complete and total exelu-
gion,

B, Substential Burden ond Free Fuwer-
cize Cladms
{4] Iagle Cove also geeks roliaf under
the substantial burden provision of RLUL-
PA, which requires land use restrictions on
religlous asserblies be in furtherance of a
compelling governmental interest and use
the Jeast restrictive means possible to
achieve that Interest, 42 USO,
§ 2000ce(s). Bagle Cove must demon-
strate that the zoning in Oneida County
imposes a substantial burden on the exer-
cise of religions rights and that the County
did not have a compelling reagon in creat-
ing the burden.

5] A substantial burden yunder RLUI-
PA “is one that necessarily bears direet,
primary, and fundamental responsibility
for vendering reliplous exersise ... effee-
tively impracticable” CLUB, 342 F.8d at
T6l. The burden must be truly substan-
tial, to hold ofherwise would permit reli-
glous organizations to supplant even factal-
y-neutral zoning restrletions under the
aveplees of religlous freedom, See Petro
Presbyterion Church v. Vitlage of North.
brook. 489 F.Bd 848, 851 (Tth Cir.2007)
(“Unless the requirement of snbstantial
burden is taken serlously, the difficulty of
proving a compelling governmental intex.
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est will free religlous ovganizations from
zoning resirictions of any kind.”)

There are numerous loeations within
Oneida County for Eagle Cove to place its
Bible camp., See supro Part LA, Eagls
Cove concedes that thers ave four tracts
of land, out of the ten put forth by the
County, which would be suitable for their
proposed camp. (Appellant’s Br. at 83)
Despite this admission, Fagle Cove has in-
sisted from the onset of this Ltigation that
the camp must be built on the subject
property. In fact, they have never even
looked info operating the Bible camp on
any other land in Onelda County, though
several properties in the Cownty that
could have supperted & year-round camp
have been sold since 2006, It Is nob the
land use regulations that ereate a substan-
tial burden, but rather Hagle Cove's insls-
tence that the expansive, year-round Bible
camp be placed on the subject property.
See Petra, 439 F.3d at 851 (“When there is
plenty of land on which religlous organtza-
tlons ean build churches ... in a econuny-
nity, the fact that they are nob permitted
to build everywhere does 1ot ereate a sub-
stantizl burden.”,

The OCZSPO itself appliess o neutra)
land use regulation by zoming the ares
around Squash Lake, including the subject
property, as a Single Family Regidontial
distriet. The zoning ccenrrad before Ra-
gle Cove expressed any interest in con-
strueting a Bible camp, Eagle Cove wag
given the opportunity to seek rezoning and
a CUP application, both of which were
denled. They also had the opportunity to
ek out other properties on which o bulld
their eamp, but choge not to do so. Rath-
er, liagle Cove brought this suit, Though
they claim fo sesk the protectlons of
ELUIPA, in reality Eagls Cove seeks
nothing more than an exception from the
OCZSPQ on the basis of their religlous
beliefs, RLUIPA is meant to pratoct reli-

gious freedoms from impermissible land

use regulations, it is not meant to allow -

religlous exercise to elveumvent faclally.
neutral zoning regulations. Eagle Cove is
not requesting relief from an unjust law or
ordinance implemented by the County that
inhibits thelr religious activity; rather,
they seek speeial treatment on the basis of
their religious purpose, See CLUB, 342
F.3d at T62 (“IN]o sueh free pass for reli-
glous land uses masquerades among the
lagitimate protections RLUIPA affords to
religlous exercize”),

Eaple Cove also maintains that Oneids,
County and the Town of Woodboro cauged
conslderable delay, uncertainty, and ex-
pense in the exeeution of the rezoning
application they submltted by leading
them to believe that their permits would
be granted. They rely on our holding in
8ts. Constantine and Helen Greek Ortho-
dow Chareh, Inc, v. City of New Berlin,
896 F.8d 895, 501 (Th Cir.2005), which
found a substantial burden under RLUIPA
where there was considerable “delay, un-
cortainty and expense” We held that “[ilf
& land-use deelsion ., . imposes a substan-
tial burden on religlous exercise ... and
the decision maker cannot justify i, the
infevence arises that hostility to religion,
or more likely to a particular sect, infln-
enced the deelsion” Id, at 900, In New
Berlin, however, there were indicla of had
faith by the City that led the Court to find
ho compelling governmental intereat that
the City could put forth to justify its sub-
stantial burden on the Church. Id. at 899
(“The repeated legal ervors by the City'y
officials casts doubt on their good faith™,
Thal i3 not the eage here.

First, the fact that Eagle Cove has spent
considerable time and money on varlous

applications for rezoning does not consti- .

tute, prima focle, a substantial burden.
See, eg., CLUB, 342 F3d at 761 (“That
{Appellants] expended considerabls time
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and money ... does not eniitle them to
rellef under RLUIPA's substantial burden
provision™), Further, it is ¢lear from the
record that the Town and County main-
tained thelr position throughout the rezon-
ing applieation process that, while religious
exercize would be allowed in the form of a
church or school on the subject property,
they would not permit the construction of
8 year-round recreafional camp, The
County had & cempelling interest in pre-
serving the rural and mstic character of
the Town as well as the single-family Ge-
velopment around Bguash Lake, To do
thig, it zoned the srea around Squagh Lake
for single family purposes four years be-
fore Bagle Cove first sought to build the
camp. The zoning regulations do not seek
to inhibii Bagle Cova's religious activity;
they merely encoursge an arex of guiet
seclusion for families arcund Bquash Lake,

(6] Hagle Cove’s Free Exercige claim
must fall for the same reasons, Wa have
previously noted that “hoth the Frea Exer-
cise Clause and RLUIPA provide that, if a
facially-neutral daw or land use regulation
imposes a substantial burden on rellgion, it
is subject to strict serullny” Vision
Chaprch, 468 F.3d at 996. As in Vision
Church, we apply our substantial burden
ahalysls to deny Eagle Cove’s Free Exer-
else claim. Id, (“Given the similarities be-
tween RLUIPA § 2(a}1) and Fiest
Amendment jurisprudence, we collapse
[appellant’s] elaims for the purpose of this
analysis; this approach seems most conais-
tent with post-RLUIPA case law'™),

C.  Unresasonable Limitations Clotm

[7,8] Eagle Cove also contends that
there Is af lenst a genuing fzsue of material
fact as to whether reasonable opportuni-
fles exist to build the proposed Bible eamp
within the County. Reasonableness Is de-
termined “in light of all the facty, inelnding
the actual avallahility of land and the eco-

734 FEDERAL REPORTER, 3d SERIES

nomies of religlous organizations” Vision
Chureh, 468 .3d at 990; see also Bethe!
World Outreach Ministries v. Montgom-
ery County Council, T06 I.3d 548, 560 (4th
Cir.2018) (RLUIPA’s unreasonable imita-
tion provision prevents government from
adopting policiez that makae it difficult for
religious ingtitutions to loeate anywhere
within the jurisdietion™). It eannot be gaid
that the land use regulations in Onelds
County “unreasonably limit[] religiots as-
sembllss, institutions, or gtruetures[]* 42
US.LC. § 2000ce(b)(3HB). The evidence
clearly suggests otherwise,

The OCZSPO has a neutral purpose that

-incorperates Woodbore's Comprehensive

and Land Use Plans. It seeks to upheld
the rural and rustle nature of the town and
the ares surrounding Squash Lake, None-
theless, it allows for religlous assemblies
throughout Oneida County and on the sub-
Jeet property, Eagle Cove has had rea-
gonable opportunity not enly to seek ro-
zoning and a conditional use permit, but
also to look for other land in Oneida Coun-
ty that would serve its purpose, It chose
not to do go, While it may be sald that
Hagle Cove's insistence on a year-round
Bible camp on the subject property with-
out seeking altermatives iz unreasonsble,
Oneida County’s zoning regulations that
seek to preserve the character of the area
around Squash Lake are not.

D. Equel Terms Clatm

[9-12] Eagle Cove also argues that the
COZSPO violated the equal terms provi-
sion of RLUIPA, which prevents govern-
mantal land use regulations that traat reli-
glous institutions on less than equal terms
with similarly situated institutions that do
not have a religlous affflistion. 42 U.S.C.
§ 2000ce(b)(1). “The equal-terms section
I8 viclated whenever religious land wuses
are treated worse than comparable nonre-
Hglous ones, whether or not the diserimi-
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nation impeses a substantial burder on
religious wses” Digrugillers v. Consol,
City of Indionapolis, 506 F.3d 612, 616
(7th Gir.2007), In determining whether a
claimn exists under the equal tarms provi-
slon, we lock to the zoning criteria rather
than the purpose behlnd the land use regu-
Iation, River of Life Kingdom Ministries
o Village of Huzel Crast, 1L, 611 F.2d 367,
871 (7th Cir2018). And “if religlous and
secular land uses that are trested the
same from the standpeint of an accepted
zoning criterfon, ... that iz enough te
rebut an equal-terms elaim[l]’ Id. at 373.

The Single Family Regidential zoning
distrlef, wherein the sulbject property les,
is the most restrictive distrfet in the coun-
ty and enstres quist seclusion for families
living In the area, While this zoning dis-
trict permits eertain religious and seenlar
assemblies, recreational camps are prohib-
ited ontright, regardless of rellglous affilia-
tion, It is elear that the OCZSPO does
not freal raligious land uses, in particular
yoar-round Bible camps, less favorably
than thelr secular counterparts. 'The
County established the land use regula-
tlona to ensure that the single-family envi-
roument around Squash Lake remaing in-
tact. To achieve this goal, tha OCZSPO
forbids year-round recreational camps out-
right. Unfortunately for Eagls Cove, this
meang that they will have to plzce their
Bible camp alsawhers,

E, Wisconsin Consfituitonal Clatm

[13,14] Eagle Cove believes that the
protection offered under Article 1, § 18 of
the Wisconsin Constitution is greater than
that offered under fedoral law., Wisconsin
gpplies a compelling state inferest/laast re-
strictiva alternative fest when a claim is
brought challenging a state law that vie-
lates an organizaticn or individuals free-
dem of consclence. Coulee Cutholie
Sehools 4. Labor and Industry Review

Comm'n, 320 Wis.2d 275, 768 N,W.2d 868,
336 (2009). The test requires that the
organization prove it has 2 sincere reli-
glous belief and that such belief is bur-
dened by the state law af fssue, The
burden is then shifted o tha state to rebut
the claim by showing a compeiling state
interest that cannot be served by a less
resirictive alternative. Id.

Evyon asccepting that Fagle Cove has a
sincere belief and that it is burdened by
the OCZSPO, the County has demonstrat-
ed that it hag 4 compelling state interest in
preserving the rural natire arcund Squash
Laka achleved by the least restrietive
means possible (2 neutval zoning ordi-
nance). Like any entity, religious organi-
zations are subject to general laws for
taxes, licensing, soclal security, and the
like that are “normally acceptable” Fd. at
887, The zoning ordinance at issue here ig
generally applicable to all residents within
Oneids County and thus would qualify as
“normally acceptable” under Article T,
§ 18 of the Wisconsin Constitution.

I, CoxcuesioN

Censidering all facts in favor of Ragle
Cove, we find that all claims under RLUT-
PA as well as the federal and Wisconsin
congtitutlons lack merit, Consequently,
we AFFIRM the district court’s order
granting Woodhoro and the County’s mo-
tion for summary judgment,

Q EKE'{ HIRABER SOTEM
T
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

EAGLE COVE CAMP & CONFERENCE CENTER INC,,

a Wisconsin non-stock corporation; ARTHUR G, JAROS, JR.,
individually and as co-trustee of the Arthur G. Jaros, St, and
Dayvn L. Jaros Charitable Trust, and as trustee of the Arthur
G. Jaros, Sr. declaration of trust, and as trustee of the Dawn
L. Jaros dedaration of trust; WESLEY A. JAROS, as co-trustee
of the Arthur G. Jaros, St, and Dawn L. Jaros charitable trust;
RANDALL S, JAROS, individually and as co-trustee of the
Arthur G, Jaros, Sr. and Dawn L. Jaros charitable trust;
CRESCENT LAKE BIBLE FELLOWSHIP, a Wisconsin
non-stoek corporation; and KIM WILLIAMSON,

OPINION AND ORDER
Plaintiffs, '

Vs, 10-cv-118-wme

TOWN OF WOODBORO, Wisconsin, a body corporate
and politic; COUNTY OF ONEIDA, Wisconsin, a body
corporate; and ONEIDA COUNTY BOARD OF ADJUSTMENT,

Defendants,

On. February 4, 2013, this court éranted summary judgment to defendants on all
federal claims and related Wisconsin Constitutional claims and declined to continue to
exercise supplemental jurisdiction over the remaining state law certiorari claim, which
was dismissed without prejudice. (Dkt #155.) Judgment was entered the next day,
(Dkt. #156.) Plaintiffs appealed, and this court’s decision was affirmed on October 30,
2013, (Dkt. #169-1.)

More than two years after this court’s entry of final judgment in this case,
plaintiffs - a group seeking to build a year-round Bible camp on a specific piece of land

located in the Town of Woodboro, Oneida County, Wisconsin - filed two related
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motlons under Federal Rules of Civil Procedure 54(b) and 60(b), seeking relief from that
judgment, For the reasons that follow, the court will deny both motions, finding neither
Rule affords post-judgment relief to plaintiffs, Indeed, under the law and proceedings

here, it is not even a close call,

OPINION

In their complaint in this court, plaintiffs asserted a myriad of claims under
various provisions of the Religious Land Use and Instltutionalized Persons Act, 42 U.S.C,
§ 2000cc et seq. (“RLUIPA”), certain provisions of the United States and Wisconsin
Constitutions, the Americans with Disabilities Act, 42 U.S.C. § 12131 ¢ seq., the
Rehabilitation Act, 29 U.S.C. § 794, and a state law claim for certiorad review
pursuant to Wisconsin Statute § 59.694(10). Material to plaintiffs’ present motions,
the court granted summary judgment to defendant on plaintiffs’ “substantial burden”

claim under RLUIPA, finding plaintiffs had faled to demonstrate that defendants’ refusal

to rezone the land or provide a conditional land use permit did not render plaintiffs’ .

religious practice “effectively impracticable.” (2/4/13 Op. & Order (dkt. #155) 34 (citing
Givil Liberties for Urban Believers v. City of Chi,, 342 F.3d 752, 761 (7th Cir. 2003)
(discussing 42 U,S.C. § 2000c(a)(1)).

After the United States Supreme Court denied plaintiffs’ petition for certiprari

review of this court’s final judgment, however the Court eased this substantial burden
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standard. Sez Folt v, Hobbs, 135 S. Ct: 853 (2015);! Burwell ». Hobby Lobby Stores, Inc.,
134 S, Ct. 2751 (2014); see also Sehlemm v, Wall, 784 F.3d 362, 364 {(7th Cir. 2015)
(recognizing the change in standard). Based on this change, plaintiffs seek relief from the
court’s grant of summary judgment on their RLUIPA substantial burden claim. Without
commenting on whether the changed standard would have made a material difference in
the final judgment in this case, the Federal Rules of Civil Procedure simply do not
provide an avenue for plaintiffs to reopen that judgment.
Plaintiffs first cite to Rule 54(b) for relief. That rule provides in pertinent part;

(b) Judgment on Multiple Claims or Involving Multiple
Parties, When an actlon presents more than one claim for
relief--whether as a claim, counterclaim, crossclaim, or third-
party claim--or when multiple parties are involved, the court
may direct entry of a final judgment as to one or more, but
fewer than all, claims or parties only if the court expressly
determines that there is no just reason for delay. Otherwise,
any order or other decision, however designated, that
adjudicates fewer than all the claims or the rights and
liabilities of fewer than all the parties does not end the action
as to any of the claims or parties and smay be revised at any
time before the entry of a judgment adjudicating all the
claims and all the parties’ rights and liabilities,

Fed, R. Civ. P, 54(b).
Plaintiffs argue that this court’s decision to dismiss plaintiffs’ state law certioraxi
claim without prejudice, and plaintiffs’ ongoing pursuit of that claim in state court

empowers me to “revise” the judgment even years after its entry, The fundamental flaw

f The Supreme Coutt denled plaintiffs’ writ of certiorari on May 5, 2014, approximately two
months after the Court had granted certiorari in Hobbs. The Court could have held plaintiffs’ writ
of certiorari pending a decision in the Hobbs case but opted not to, although as has been oft

emphasized by the Supreme Court, that denial has no precedential impact, See, e.8.» Hopfinann v,
Connolly, 471 U.S. 459, 461 {1985).
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in this argument in that the court’s June 5, 2013, judgment was ot a “partial” judgment;
it was a final judgment on all of plaintiffs’ claims. After entry of that judgment, all of the
claims against all of the parties in this action had been disposed of; there was no further
work for this court to do; and the case was closed. (2/5/13 Judgment (disposing of all
claims against all defendants, and not certifying an appeal of a partial judgment under
Rule 54(b)).) The fact that the parties continued to pursue litigation as to one of their
state law claims in state court did not leave any claim open for the court to review under
Rule 54(b).

Perhaps in recognition of this settled law, plaintiffs turn next to the catch-all
provision in Rule 60(b)(6}), which does allow for relief from final judgment for “any other
reason that justified relief.” Notwithstanding this seemingly broad language, however,
Rule 60(b)(6), too, proves to be a dead end. As the Supreme Court has explained,
“intervening developments in law by themselves rarely constitute extraordinary
circumstances required for relief under Rule 60(b}(6)).” Agostini v. Felton, 521 U8, 203,
239 (1997). Shah v. Flolder, 736 F.3d 1125, 1127 (7th Cir. 2013) (holding that district
court cannot use Rule 60(b)(6) to apply new decisional Jaw to a closed civil case);
Cincinnati Ins. Co. v. Flanders Elec. Motor Serv., Inc., 131 F.3d 625, 628-29 (7th Cir. 1997)
(fact that federal court’s interpretation of state law in diversity case was contrary to
interpretation later reached in another case by the state’s highest court does not

constitute extraordinary circumstances).* Given this case law, a leading treatise has

 While the Seventh Cireuit has allosed some opening for changes in decisional law in the post-
conviction context, the court’s reasoning for adopting a “flexible approach” in that context does

4
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concluded that “changes in decisional law should not, by themselves, be the basis for
relief from judgments that have no prospective application,” 12 James Wm. Moore,
Muore's Fed, Practice § 60,48[5][b] (3d ed. 2016). As a result, the final judgment ties this
court’s hands under Rule 60(b)(6) as well,

Likely in further recognition of the weakness of its claims to relief under Rules
54(b} and 60(b)(6), plaintiffs filed a second motion, this time pointing to Rule 60(b)(5}.
That rule provides for relief from a final judgment where “applying it prospectively is no
longer equitable.” This provision necessarily requires that a judgment is applied
“prospectively.” Asthe D.C. Circuit explained,

Virtually every court order causes at least some reverberations
into the future, and has, in that literal sense, some
prospective cffect; even a money judgment has continuing
consequences, most obviously until it is satisfied, and
thereafter as well inasmuch as everyone is constrained by his
or her net worth. That a court’s action has continuing
consequences, however, does not necessarily mean that it has
“prospective application” for the purposes of Rule 60(b}(5).

Twelye John Does v. D.C., 841 F.2d 1133, 1138 (D.C, Cir. 1988).

Typically, judgments involving prospective application concern an injunction or
consent decree, neither of which is at issue here. Horse ». Flores, 557 U.8S. 433, 447
(2009). While plaintiffs may continue to feel the repercussions of the court’s grant of
judgment to defendant, there is no injunction or consent decree which is being applied,

Indeed, plaintiffs themselves emphasize their continued efforts for relief in state court,

not apply to the civil claims pursued here. - Ramirez v, United States, 799 F.3d 845, 851 (7th Cir,
2015),
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Regardless, Rule 60(b)(5) does not provide an avenue for this court to reconsider the
judgment due to a change in caselaw,

While there is no avenue for further relief in this case, in light of the changed
standard of a “substantial burden” under RLUIPA, pethaps plaintiffs could start again by
filing a new (scaled back) petition for a conditional use permit or rezoning before the
appropriate Town and County agencies, but that is a local government administrative

remedy far outside of the confines of jurisdiction of this court.

ORDER
IT IS ORDERED that plaintiffs’ motions for relief from judgment (dkt, ##171,

178} are DENIED,
Entered this 11th day of August, 2016,

BY THE COURT:

/s/

William M, Conley
District Judge
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Eagle Cove Camp & Conferanca Centar, Inc, v, Town of..., 674 Fed. Appx. 566..,

674 Fed.Appx. 566 {Mem)

This case was 1ot selected for
publication in West's Federal Reporter.
See Fed. Rule of Appellate Procedure g2,1
generally governing citation of judicial
decisions issued on or after Jun. 1, 2007,
See also U.8.Ct, of App, 7th Cir, Rule 32.1.
United States Court of Appeals,
Seventh Circuit.

EAGLE COVE CAMP & CONFERENCE,
CENTER, INC,, et al., Plaintiffs-Appellants,
V.

TOWN OF WOODBORO, Wisconsin,
et al,, Defendants-Appellees,

No. 16-3154
i

Submitted November 18, 2016

Decided January 25, 2017
l
Rehearing and Rehearing En
Banc Denied February 27, 2017

Appeal from the United States District Court for the
Western Distriet of Wisconsin, No. 10-cv-118-wme,
William M. Conley, Judge.

Attorneys and Law Firms

Arthur G, Taros, Jr., Attotney, Oak Brock, IL, for
Plaintiffs-Appellants

Mark Baruch Hazelbaker, Attornoy, Hazelbaker &
Associates, Madison, WI, for Defendant-Appellee Town
of Waoodboro, Wisconsin

Footnotes
*

Andrew A, Jones, Attorney, Husch Blackwell LLP,
Milwaukee, WI, for Defendants-Appellees Oneida
County, Wisconsin, Oneida County Board of Adjustment

Before MICHAEL 8, KANNE, Circuit Judge ANN C,
WILLIAMS, Cirouit Judge

ORDER

In 2010, Appellanis brought eleven causes of action
against Appellees, ten federal causes of action and
ong state canse of action, The district eourt granted
Appellees motion for summary judgment and dismissed
with prejudice all ten federal causes of action, The district
court then declined to exercise supplemental jurisdiction
over the remaining state law cause of action and dismissed
it without prejudice, We affirmed. Eagle Cope Camp &
Conference Ctr., Inc. v. Town of Woodboro, Wis,, 734 F.3d
673 (7th Cir. 2013).

Appellants filed this successive appeal challenging the
district court's denial of theit motion to vacate ts original
judgment. We find the district court's reasoning in that
otder persuasive and affirm the district court's order on
those grounds, Eugle Cove Cump & Conference Cir. Inc,
v. Town of Woodboro, No, 10cv—118-wing, 201§ WL
6584687 (W.D, Wis. Aug. 11,2016).

Additionally, Appellees moved to sanction Appellants
under Federal Rule of Appelfate Procedure 38 for raising
frivolous clalms on appeal. We exercise our discretion to
deny that motion,

All Citations

674 Fed. Appx, 566 (Mem)

This successive appeal has been subrmitted to a quorum of the atiginal panel under Operating Procedurs 6(b), Judge

John D. Tinder having ralired since the time of our original declsion. See 28 U.S.C, § 46(d). After examining the brisfs
and record, we have concluded that cral argument is unnecessary. Thus the appeal Is submitted on the brlefs and record,

See FED, R, APP, P. 34{a)(2).

End of Document

© 2014 Thomson Reutars. No clalm to originai LS. Government Works.

WESTLAW @ 2018 Thomson Routers. No alaim to orightal U.S. Govermiment Works, 1
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Hnited States Court of Appeals

For the Seventh Circuit
Chicago, lllinois 60604

December 10, 2013

Before

MICHAEL S. KANNE, Circuit Judge
ANN CLAIRE WILLIAMS, Circuit Judge

JOHN DANIEL TINDER, Circuif Judge

No. 13-1274
EAGLE COVE CAMP & CONFERENCE Appeal from the United States District
CENTER, INC,, et al., Court for the District of Wisconsin,
Plaintiffs-Appellants Western Division.
. No. 3:10-cv-00118-wmc
TOWN OF WOODBORO, WISCONSIN, William M. Conley,
ONEIDA COUNTY, WISCONSIN, and Chief Judge.
ONEIDA COUNTY BOARD OF
ADJUSTMENT,
Defendants-Appellees.
ORDER

On consideration of the petition for rehearing and rehearing en banc, no judge in
active service has requested a vote on the petition for rehearing en banc and the judges

on the panel have voted to deny rehearing. Itis, therefore, ORDERED that rehearing
and rehearing en banc are DENIED.
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STATE OF WISCONSIN CIRCUILIT COURT ONEIDA COUNTY

ﬁ*******************¥**********ﬁ********************************

EAGLE COVE CAMP & CONVENTION

CENTER, INC,, at al,

Plaintiff, Cagse Number
13-CV-345
.-:V"S.—
ONEIDA COUNTY BOARD. OF
ADJUSTMENT, et al.,
Defendant.

**************;**********************é**i****f******************
Pursuant to notice the above-entitled matter came
on for an Oral Ruling in Circuit Court for Oneida County at
the Courthouse in the City of Rhinelander, Wisconsin, on the
22nd day of April, 2015, coﬁmencing at 1:30 o’clock p.m., .
with the Honorable Michael H. Bloom, Circuit Judge,

presiding.

APPEARANCES :

MR. MICHAEL DEAN, Attorney at Law, appeared
telephonically representing the Plaintiffg,

MR. ARTHUR JAROS, Attorney at Law, appeared
personally represgenting the Plaintiffs.

MR. ANDREW JONES, Attorney at Law,  appeared
personally representing the Defendants.

MR. MARK HAZELBAKER, Attormey at Law, appeared
telephonically representing the Defendants.

PAULA J. ANDERSON RPR
Oneida County Branch II Court Reporter

’J

PAULA J. ANDERSON, {715) 428-2786
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THE COURT: We will go on the record in
2013—CV—3455 Bagle Cove Camp and Conference--

MR. DEAN:  Your Homor, the volume is very low on
our end. If you conld maybe pull the microphone closer or
something, I‘d appreciate it.

THE COURT: ALl right. I/1) try to do that.

MR. DEAN: Thét’s much better.

THE COURT: In any event, this is 13-CV-345, Eagle

Cove Camp and Conference Center versus Oneida County, et al.

The: plaintiffg appear by Attorney Michael Dean via telephone
with leave of court. Attorney Arthur Jaios is here in the
courtroom. Algo with us we have--

RAﬁDY JARCS: Randy Jarog.

TEE COURT: Randy Jaros 1s here in person in the
courtroom. Attorney Mark Hazelbaker on behalf of the Town of
Woodhoro appears via teléphone with leave of court. Attorney
Andrew Jones on bhehalf of Oneida County and the Oneida County
Boaxrd of Adjustment appears here in pergon in the courtroom.

Back on January 23rd, the court ruled on a motion
for judgment on the pleadings. There was since a motion to
recongider filed by the plaintiffs, That motien has been
briefed significantly. I‘ve reviewed all of the submissions
of the parties, and we are convened today for purposes of the
court delivering its zuling, so I will proceed. I have had

sufficient argument presented to me in writing for me to

i

PAULA J. ANDERSON, (715) 428-278s8
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rule, and so I will simply proceed.

Back on March 4th it should be noted that the court
vacated the Written decigion, but did not vacate its oral
ruling. T believe the technical posture was that the
granting of January 23rd remained in force, hut any rendering
or entry waé vacated, and so that’s éhe lay of the land.

In any event, the ruling on which the plaintiff’s
seek reconsideration of the court’s decision on motions for
judgment of the pleadings, in order to prevail on a motion
for reconsideration a moving party must either present’ newly
discovered evidence or mﬁét establish that the court
comunitted a manifest error of law or fact,

i manifest error is not demonstrated by
digappointment on the part of the lesing party. Tt is quote
"the wholesale disregard, misapplication, or failure to
recognize controlling precedent,® and a party is not
permitted to rehash old arguments or introduce new evidence
or arguments that could have. been introduced préviously.

In support for their motion for recongideration,
tﬁe plaintiffs have identified gix different isgues relative
to the court’s decision and have also provided an additicnal
reascn for reccnsgideration.

The plaintiff’s first comtention is that the Hanlon

decliglon of the Wisconsin Supreme Court does not support this

court’s underlying decision. Basically the plaintiffs

PAULA J. ANDERSON, {715} 428-2786
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digagree with my analysis of Hanlon and have invited me to

'+ reconsider my amalysie of the Hanlon decision with the

benefit of their briefing.

The plaintiffs have presented an effective
exposition of the various procedural differences between the
svenario underlying the Hanlon decigion and the pogsture of
this case. In my judgment, the plaintiffs have not refuted
the basic premise establighed by the Hanlen decision that's
relevant to thieg case.

Specifically, the Hanlon court declared that
Wisconsin certiorari actions are distinct from other
non-certiorari civil actions for purposes of clgim preclusion
and thaﬁ, in essence, is what Hanlon stands for. The
p?ocedural distinctions between the underlying facts of the
Hanlon case or the underlying procedure of the Hanlon case,

that doegn’t alter the bagic elemental gist of Whét the

Hanlon court was saying about certiorari actions relative to

other forms of civil actions in the context of claim
preclusion.

In this case, I am presented with a scenaric where
the Federal District Court chose to exercise supplemental -
jurisdiction over all of the state law counts brought by the
plaintiffs in the underlying federal court action except the
certiorari count. 1In other words, the district court chose

to exercise supplemental jurisdiction over all non-certiorari
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state law counts asgerted by the plaintiffs in their federal
court action,

In the plaintiff’s reply brief in the context of
this motion to recomsider they appropriately, in my opinion,
characterized what the Hanlon court did as the court split
the; ¢laim fof claim preclusion purposes.

Now, one of the igsues that was integral to this

- court locking at what the federal court did for purposes of

¢laim preclusion was that supplenental Jjurisdiction was not

_exercised over some non-certlorari state law counts and not

otharg. We have a situation where the federal court

exercised supplemental jurisdiction over gome state law

. claims generally and not others, but the split in the federal

court’s decision relative to which state law counts it would

consider wag between the state law certiorari count and every

other state law count choosing to exerclse supplemental

jurdsdiction over the non-certicorari state law ¢ounts and not

on the certiorari count.

In agsessing the significance of the district

court’s action in the context of claim preclugion, the Hanloen

dec;sion comes home to xoogt, in my judgmeﬁt, and the goals
of c¢laim preclusion are designed not necessarily directed at
the abiliﬁy of a litigant to bring claimg but in the ability
of the court system to manage litigation looking in part to

issues of finality and reliability of judgments.
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Now, certainly there are eXceptions that have been
discussed in thig cage to the doctrine of claim preclugion
that certainly are designed to protect the rights of the

litigants themselves, angd we'll have a chance to touch on

"those this afternoon, but for purposes of the appllcablllty

©of the Hanlon decieion to thig case, I'm finding that any

procedural distinctions between this case and those
underlying the Hanlon deciglon do not render it 1napp11cable
Now, the plaintiff‘s second contention is that the
footnote in this court’s underlying written decﬁsion did not
properly account for a distinction'between the Chapter &g

certiocrari proceedlng that was at issue in Hanlon and the

Chapter 59 certiorari proceeding which we have in this case:
As the plaintiffs correatly pointed out, the
Chapter 59 certiorari proceedings allow for the court to hear .
additional evidence, and the plaintiffs applied a soft touch
in the use of their language, which I appreciate, regarding
the court potantially prejudging the matter. I don’t believe
that the argument that T entered into was prejudging the use
of the temm unlikely suggests that on its face it looks a
certaln way, but if new Lnformation were Lo come around that
wouldn’t foreclose a different result, and certainly I don’t
believe that T have foreclosed the issue of new evidence and
in the event that eithex party were to request that T receive

additional evidence when we get to the certiorari end of
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things, I'll decide whether I‘11 :ecgive the evidence at that
time. That’s the way it is. |

Now; if I had gaid clearly I will not hear
additional evidence in this case, that particular term
applies a more near certainty. But in any event, the
plaintiffs do raise a valid point on that issue, and as a
result any language included in the underlying written
decigion relative to whether additional evidence will or will
not potentially be taken in this cage I'm withdrawing from mwy
decligion, and the reason I'm.doing that is because I'n
finding that even if it’s assumed that additional evidence
will be received in the certilorari review in this cage, thé
distinction gtill doesn’t change the claim preclusion
analysis in this case under Hanlon.

Both Chaptef 68 and Chapter 59 provides for the
court conducting certiorari review, and the review under both
statutes requires a reviewing court to consider the same four
issues which for certiorari are whether the board or agency
kept within its jurisdiction, whether it proceeded on a
corract theory of law, whether ite action was arbitrary,
oppressive, or unreaasonable representing.its will and not its
dudgment, and whether the board or agencf might reasonably
nake the order determination in ¢question based on the
evidence,

The taking of additional evidence does not change
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the fact that review is still that of certiorari and the same
four issueé are still addressed, The taking of evidence
expands the information to be reviewed and may change the
amount of defereng¢e to be provided to the agency making the
decigion, but if additional evidence is taken and the
evidence that comes in is substantially the same as the
evidence already in the record under the Klinger versus

Oneida County decigion at 149 Wis 2d 8328, which I believe ig

aétually included in the footnote in the decision, the court
has the option to disregard that.

- In additlon, regardless of whether the new evidence
adds new .information to the existing record, it does not
remove the deferentlal aspect of a certiorari review despite
the fact that it provides a basis for the court to be less
deferential to the underlying agency, and -- I mean, in other
words, certiorar@ ig an inherently deferential proceeding
given ita wvery -- given its mature under any of thege
circumstances,

Also, regardless of the impact that any new
evidence hag on the record, any evidence that the court
receives needs to be relevant to one of the four prongs of
certiorari review, and that 18 -- that comes from the
Wisconsin Supreme Court decigion in Knoll versus City of
Hausau which is 2013 WI 88 and that's Paragraph 48 in that
decision, and the upshot of all of that is that the taking of
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new evidence does not substantially alter rhe structure of
certiorari review. Regardless if additiénal evidence is
received, certiorari proceedings do not call for assessging
damages or crafting a remedy or the various other aspects of
non-certiorari civil matters.

In certiocrari actions under Chapter 59, the court
is still charged with either affirming, reversing, or
modifying an underlying agency decision that’s being
reviewed,

So for all those reasons I'm finding that any
distinction between Chapter 68 and Chapter 59, certiorazi
reviews are insufficient to take this case out from under the
digtinction that Hanlon draws between certiorari actions and
other acticms for purposes of claim preclusion.

The plaintiffs also assert that the court
improperly made findings of fact or drew conclusiong of law
ag to what the district court might or might not have done in
terms of exercising supplemental jurisdiction over
non-certiorari state law issues brought by the plaintiffs in
this case.

According to the Restatement of Judgment {Second),

it is the plaintiff’s burden -~ and this ig alse something

that's addressed in Wisconsin under the Parks decision which
hag been referired to in the briefing in this case. It ig the

plaintiff’s burden to show that the distriet court alearly

PAULA J. ANDERSON, (715) 428-2786
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would have declined to exercige supplemental jurisdiction,
and in that context my role is to determine whether the
record establighes clearly that the distriet court would have
declined to exercisg gupplemental jurisdiction over Countg 2
through 16 of the plaintiff’s amended complaint in this cage,

The district court did exercise supplemental
Jurisdiction over all of the non-certiorari state law igsues
brought by the plaintiff and only declined, ag I said, to
exercise supplemgntal jurisdiction over the state law
certiorari issue,

The d?strict court exercised supplemental
jurisdiction over the Wisconsin cpnstitutional issueg under
Article 1, Bection 18,.and the district court found ﬁhat.
these issues were gimilar enough to their federal °
counterparte that the federal court could address fhem along
with all the other federal issues raised,

-Now, the -- as the plaintiffs have pointed out,
there are aspects of the district court’s understanding in
that regard which may not be precisely accurate. It’s worth
noting that the Seventh Cireuit decision which is part of the
federal litigation involving the district court's decision
the Seventh Circuit Court noted that and ruled in light of
that awareness, so that issue has been addressed to an extent
already in the federal court litigation before things got

here.
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But nevertheless, the plaintiffe assert that the
district court was in error on that point, The question in
the context of at least this portion 5f the analyegis
regarding claim preclusion isn’t whether the district court
got it right or whether the district court would have gotten
it right. The question is whether the district court would
or wouldn’t have exerciped supplemental jurisdiction, and one
could make an argument that if the district court in ite
impression of the law locked all these things together that
wight mdke it more likely that they would have taken it.ail
in.

The question for purposes of thig specific part of
the analysis isn’t whether the federal court would have
gotten it right. It’g whether they would have taken
jurisdiction.

Now, before we're done here there’s going to be
some touching upon the merits of gome of thege things, but
for purposes of the parks analysis the issue ig whether it
can be shown that the district court clearly would have
declined supplemental jurisdiction, and the record does rot
egtablish that the district court ¢learly would have declined
to exercise jurisdiction.

The district court appeared to be ready to address
the ﬁon—certiorari state law issues, and certainly it hasn't

been proven otherwise, and thus it was not ~- I find it was
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not manifest SXror on my part to determine -- to make that
determination that it has not been shown that the digtrict
court clearly would have declined jurisdiction over the

hon-certiorari counts raised in the plaintiff’s complaint in

thig case.

Now, speaking of the meritg -- underlying merits of
the decision, the other issues raised in the defendants_-—
fxcuse me -- the plaintiff’s motion to reconsider and tha
brief in support thereof involve assertions that this court
did not thoroughly address the exception from the Restarement
of Tudgment (Second) which applies when the first court
action ig plainly incongistent with a fair and equitable
implementation of a constitutional écheme.

The plaintiffs have also asserted that wmy earlier
decigion did not aédress the issue of the continuing
restraint that wag according to the plaintiffs left in place
as a result of the district ecourt action, and also that the
prior federal court proceedings failed to yield a coherent
dispogition of the state constitutional issues, and the --
what I refer to as an additional issue that the plaintiffs
broqght in was making reference to the Lake Drive Raptist
thyghﬁygzﬁggwggygigg decislon at 12 wig 24 585, and the

plaintiffe assert that exclugion of a particular religious

use from an entire town constitutes a per se violation of the

Wigconsin constitution basad on the Baysgide decisgion.
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Now, the -- whether there is a continuing restraint
there needs to be a vioclation in order for there to be a
continuing restraint. If the court failed to implement a
vonstitutional scheme, implement as a verb is to put
gomething into effect o there has to be something there, so
for purposes of asgessing those lssues we need to delve into
the werits and the applicability of what the plaintiffs
assert is the holding of the court in the Bayside decision,
but for purposes of todays ruling it needs to be kept in mind
by everybody that this is a motidn to reconsider an
underlying decisgion basged on claim preclusion.

It cextainly -- I don’t believe it‘s necegsary for
we to make rulings ag to the constituticnality of anything at
thies point or a conclusive interpretation of the Bayside
decision because what needs to be determined here is is
there -- did this court meke a manifest error of law in terms
of the underlying decision which addresged claim preclusion.

Now, when we reach the certiorari end of thingsb
certainly there’s room for discugsion of these things, and in
the applicablility of the Bayside decision to the decision of
the Board of Adjustment certainly seemg to be fair game, but
for purposes of the today’s rullng any discussion is in the
context of whether or not a manifest error of law has been
ghown relative to an undeflying ¢laim preclusion decision,

and it should be clear that any pronouncements I make about
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the Bayside decision are in that context,

Regarding the failure to yield a coherent
disposition, the plaintiffs argue that if, in essence, the
district court’s decision is allowed to stand in light of the
Bayside requirement you could have a situation where an
individual seeking to start up a camp along the lines of what
the plainéiffs are seeking to do in a different county with a
different zoning‘struature that thig could be a precedent
that would create an unequal playing field between the
plaintiffs in thie case and this hypothetical party.

I don't believe that the ylelding of the coherent
disposition language in tke Restatement of &udgments is meant
ﬁo go beyend the confines of the specific case, claim,
transaction that we’re dealing with within the context of the
decigion that has to be wmade about the applicability of claim
ﬁreclusion. |

In thisg case the disposition is that the district
court dismiesed at summary judgment all staté law counts
other than the certiorari count. It's pretty clear cut. I
don’t pelieve that the coherent disposition language in the
Restatement was weant to go beyond that, 'so I don’t believe
that there’s 'an issue relative to that aspact of the
plaintiff’s argument that constitutes a manifest error of

law,

Relative to a failure to fairly and equitably

FAULA J. ANDERSON, (715) 428~2‘T;’86
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implement a congtitutional scheme or whether there’s a
continuing restraint that is left in place by the action of
the district court where we have to deternine well, if
Bayside says what the plaintiff’'s gay it saye is that
something where we have sitting in front of us a per se
violation of the Wisconsin constitution but we're just going
to decline to deal with it because we can push it off by way
of claim precluslon. Presumably the reason why these
exceptions have been put in place in the Restatement of
Judgments is to avoid that result,

The Bavside decision makes reference at two
different portions of the opinion relative to the propogition

that the plaintiffs pointed out, and in Sectien 4 of the

. opinion which ip subheading of "Invalidity of ordinance

before 1956," the Wisconsin Supreme Court in the Baygide
decision states "The ordimance adopted in July, 1954, appears
to exclude churches from the entire village. We do not
hesitate to say that the ordimance in that form was invalid,
From July, 1954, to November, 1856, it would have been lawful
to build a church anywhere in the village."

Also in Section 7 which is subheading "Arbitrary
action of the board" the court states, "As we have heretofore
noted, the Bayside ordinance of 1954 excludad churches from
the village, and therefore could not have pravented plainfaff

from building on its site." That is the language that’s
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written in the Baygide decisgion.

Now, the Baygide decision wag based on the finding
that the municipality had acted arbitrarily and capriciously
in its finding and it did not grant the relief that it did in
that case as a result of the constitutional,finding along the
lined of the language that I’ve just read. The court gaid,
among other things, that *an ordinance which excludes a
church from a particular district muet pasgs two testg:

(1) Can it reasonably be gaid that uge for a church woulg
have such an effest on the area that.exclusion of such uge
will pfomote the general welfare; and (2) Does the exclusion
impose a burden upon freedom of worship which is not
commensurate with the promotion of general welfare securediv

The oourt discusses the exclusion of churches from
residential areas which pexmit other bulldings such as
gchools or other municipal bulldings and the court states "It
is at least arguable that it ig arbitrary and capricious to
exclude churcheg while permitting schools. Exclusion of
churches has been held invalid where an ordinance permitted
dwellings, gchools, colleges, public libraries, public
museums and art galleries, parks, ete,, and farms and
greenhouses and where an ordinance rermitted homes, municipal
buildings, railroag stations, public schools and club houges.
Thig court has upheld exclusion of private and parochial high

schools from a district where public high schools are
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permitted, but considered it necessaly to point out that
while all high schools would present detrimental effects,
public high schools presented certain advantages which éhe
zoning authority could have considered cowpensating,»®

Thie ig an example of the sort of analyeis that the
court engaged in in the ﬁazside cage, and the reason why I
point it out ig that there was a relatively extensive
discusgion of the .place that a church or churches have within
a residential commgnity.

The court eVEniually stated that "In reaching tﬁe
conclusion that the action or village board was arbitrary an&
capricious, we have been persuaded by the following
propositiong: (a) Plaintiff is entitled to tﬁe benefit of
equitable conaiderations arising out of its actions in
reliance on the bozrd's indlcation of the agreement. (b} The
board rejected not only its own original view, but the
recommendation of the consultant it employed, and the
repeated recommendation of the village plan commission. (e}
It appears that the property is better suited for a church
than for residences." They also base it on traffic hazards
being manageable and other factors.

It is worth pointing out that the concurring
dpinion from Justice Hallows concurred with the reéult of the
court’s opinion but indicated that he would reverse also on

the ground that the exclusion of churches from residential
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districts is invalid and particularly exclusion of churches
from the "C" district which permits schools and municipal
buildings as well as residences is invalid because such
classification is arbitrary, unreasonable, and capricicus.

So Justice Eallows is even pointing out that the --
that the scope of the decision 18 not as broad as he would
like 1t Eo ge givern his own particular views on that regard.

| Now, the reagon I point all that out ig can it be
saild that the original language that T cited regarding the
court’s opinion regarding the .validity of the ordinance which
appeared to exclude churches from the entire village can it
be said that the Baygide decision means that if in any .
individual municipality, anywhere in the State of Wisconsin,
if cdhurches are excluded there from entirely that that isg a
per se a vioclation of the Wisconsin constitutiom. T don’t
know if I camn say that is the law based on the Bavside
decision.

Now, I don’t know if T can say it‘s not, but T
don't believe that it’g cyear that language that is included
in the decision that is not the basis for the court’s
decision ~- andg I’m'not sayilng that the laﬂéuage is dictum,.
T'm simply pointing out that it is not clear that we have a
sltuation where this case stands for the proposition that in
any individual municipality anywhere in the State of

Wisconsin 1f churches are excluded entirely from the
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municipality that it is a per se violation of the Wisconsin
congtitution., But if it, is if we assume that that is what
the Baygide decision means at this point in time, the
agsertion of the plaintiffs is that that extends to camps --
religious campsg such as the camp that the plaintiffs are
seeking to create here in Oneida County.

The Wiscornsin Supreme Court in the B/Nail B'ritﬁ
decision reported at 59 Wis 24 296, in addressing an isgue of
whether a community, a zoning distriet, a municipality could
exclude a religious camp from a district which allowed
churcheg, that was the basic question that was before the
court, and the answer was ves, The Wisconsin Supreme Court

in 1973 saild yes, and in my judgment that decision severs the

connection hetween at leastt as it might apply under Baysmide

between a church and a camp.

The Baysilde decision clearly is talking about
churches. The BfNai B’/rith decision clearly says that a
municipality while allowinglchurches can disallow camps, and
the bulk of the B'Nai B!/rith decision doss address things
purely in terms of zoning law, but it does -~ it does also
point out towards the end of the decision that a denial of
its intended use of the 28 acres is arbitrary and capricious
and amounts to a denial of its rights under both state and
federal constitutions and the court finds that this action by

the Walworth County Board of Adjustment was not contrary.
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8o while the constitutional aspects of things wag

not the focus of the court’s decision in B'Nal B’rith it was
addressed, and under those circumstances fo£ purposges of
determining whether or not I made a manifest error of law in
termg of my undexrlying decision.relative to claim preclusion
for the reasons stated I‘m firding that the constiéutional
scheme suggested by the plaintiffs is not there to bhe
implemented as it applies to religious camps.becaﬁse the
Baveside decision doesn’t reach that far and, therefore, there
cannot be a centinuing restraint either.

8o for all those reasons, I'm finding that there
has not been a manifest ervor of layw shown relative.to my
decision of January 23rd, and the wotion for reconglderation
is denied.

Counsei, I know we've disgussed at an earlier
telephone conference the likely procedure, but I711 need my
wemory refreshed. Starting with you, Mr. Jaros, where.do we
go from here?

MR. JAROS: Your Honor, on thé'procedural point, I
would like to defer to my co-counsel, Mr. Dean.

THE COURT: All right. Mr. Dean.

MR. DEAN: Youx Honor, logically the next step
would be for plaintiffs to submit the certiorari record and
also in conjunction with that a motion proposing to submit

additional evidence, 1f any, outside that record. I would

PAULA J. ANDERSON, (715) 428-2786
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gsuggest in light of the court’s extended and thoughtful
remarks this afterncon that pexrhaps 30 days from Whétever
date we could obtain a transcript of those remarks would be
an appropriste date on which to make those submisgsions and
th§n another appropriate period of time for defense to
respond.

THE COURT: Is -- there was discussion when the
entry and rendering were vacated. Obviougly that was done
fox purposes'ef allowing a coherent opportunity for pursuing
appellate relief for this decision, and I don‘t recall if
thers was any discussion about staying proceeéings in this
court pending a potential appeal. Refresh my memory in that
regard, Mr. Dean, and I don’t know if decisions have been
made in that regard, but refresh my memory.

MR. DEAN=‘ Yeg, we did -- there was discussion in
that regard. Thers is, of course, the possibllity that there
would be an interlocutory appeal of this decision. That's,
if ﬁy nmemory serves me correctly, that’s within ten days.
There's a real short time window for ten days within entry.
That'sg something that I would need to discuss with the client
including Mr. Jaros and the two Mr., Jaroses that are in the
courtroom.

However, for purposes of -- waybe that’s ~-- that
would be the next logical step for us to advise the court by

the end of the week, for example, whether we.intend to geek
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interlocutory relief.

However, in the event that we decline to do so,
then my earlier remarks would be I think the logical way to
proceed that we obtain a c¢opy of the transcript of the
court’s remarks today and thereafter submit the proposed
certiorari record along with a motion to admit_any additioenal
evidence, and under the statute T believe that dt least
contemplates the possibility of additional discovery, but I

think that would be the decision -~ the contents of such a

-motion, if any, I really don’t want to speculate at thie

point. It just makes better sense For us to digesgt the
court’s remarks today. We did touch upon the court’s view of
additional evidence or at least the opportinity for that
under the statute, and so consequently I would suggest that
we -- that I confer with the client. X

THE COURT: All right.

MR. DEAN: I would advise the court and counsel of
any intention or declining to pursua interlocutoxry relief and
then after that submit a proposed schedule for further
proceedings.

TEE COURT: All right. Mr. Jones.

MR. JONES: I don’'t know that I have anything to
add, but based on procesdings to date I think the questlon of

whether the plalntiffs are g01ng to pursue an appeal in one

form or another is obviocusly important in terms of how wa’
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proceed. It certainly seems in the past that they intended
to. If they don’t, them I agree with Mr. Dean that the next
thing that needs to be addressed ia the reaord,

THE COURT: Why don’t we ~- well, as a result of
the ruling today, I am -- I think we're ready for rendering
an entry, so I would prevail upon -- I would prevail on Mr.
Jones and Mr, Hazelbaker as the prevailing parties at this

point to prepare proposed orders and/or judgment relative to

‘the rulings that are now in place with an opportunity for the

plaintiffs to lodge any objections and we can wait until it’s
appropriate that everyone has had a chance to digest those
issues before the trigger is pulled and those are actually

entered, and then perhaps it will be appropriate thereafter

" to get a status conference where after decisions have been

made ag to where the case is going relative to a poteﬁtial
interlocutory appeal we can further schgdule what Mr. Dean
was getting at as far as the certi@rari procedure.

Any disagreement with that?

MR. DEAN: Judge, let me inject. One of the issues
which I do have to discuss with our elient is whethex or
not -- and this goes back to the original discusslon from
months ago whether or not.the ruling today would be
inéerlocutory or would be a final judgment on thosg
individual claims that give rise to a hard and fast period

for appeal on those c¢laims, and that’s -- if that’s the case,

PAULA J. ANDERSON, (715) 428-2786
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we may neéd to ~- it may very well that we pursue with an
ordinary appeal rather than interlocutéry appeal. But again,
that’s a discussion that I would need to have with the client
before 8o -- I don’t want to indicate in advance one way or
the otper that we would view the ruliné today as
interlocutory instead under Wisconsin's adunittedly somewhat
ungainly appellate statute that allows for, as we understand
it, probably split appeals on Iindividual elements of the
éase. It may, in fact, be something that we would need to
appeal on a mandatory bagis, and if so thenm that -- whether
ox not the rest of it be -- the case is held in abeyance
pending outgome of that appeal or at least a motilon to étay
that appeal pending further proceedings in the trial court..
Thoge are all considerations that have to be made in
taking -- so I think by the time that counsel gubmit their
proposad judgments I think I would have the opportunity to
confer with my client and we would be able to make a Final
decision on thogse ilssgues.

THE COURT: Let’s set--

MR, HAZELBAKER: Your Honof, may I be heard
briefly?

THE COURT: Go ahead, Mr. Hazelbgker

, MR. HAZELBAKER: FPFirst of all, I'd like to just

correct something that I think Mr. Dean may have

migsapprehended how this matter moves forward from here. The

PAULA J. ANDERSON, (715) 428-2786¢
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25

plaintiffs do not submit the record iﬁ a certlorari case.
The secretary of the Board of Adjustment cowpiles and then
certificates the record of the proceedings to the court.
That’s why it's called certiorari review.

If the plaintiffs then want to supplenént the
record either with additional documentary materials or with
discovery or other evidence, then that’s when théy make their
motion. I've done these many, many times representing
counties, towns, et cetera, and appealing them and that’e the
procedure that way. .

Ags to the other question, the decision that you've
made disposes of all of the non-certiorari claims on their
merite as well as the reconsideration motion on its merits.
It is a final judgment. There's nothing left to happen as to
that part of the action, so there’s no sgense at all ag to an
interlocutory decisiocn. .

The question that iz really before counsel ig
whether oi not we would render or agree to have one appeal
touching on the whole cage or have an appeal of the jﬁdgment
dismissing the other claimg on their merite and then on the
certiorari claim.

.Of course, I'm sure the town would like this case
fé be over as quickly as poséible, but out of deference‘to
the county and for that matter to the other parties, we will

be -- we will be willing to go along with whatever solution

PAULA J. ANDERSON, (715) 428-2786
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seems to be the best, o I think coungel should confer on
that. |

We have an oral decigion right now on both of the
substantive issues, and the court is correct if the court
withholds entxy of the judgment, there is mothing final to
appeal.

I also would add I dom't think there’s any
interlocutory to appeal because there are no further
proceedings that the Court of Appeals wéuld need to address.

Se I would hope we can juét make a decision and
move forward in a straightforward fasﬁion.

THE COURT: Let's -- let me pfoposa this before %e
continue to discuss. What I would propose is that we
identify a time frame within which proposed orders or
judgments or both can be prepared, submitted, hashed out, so
that they are ready fo? gignature and entry, and in the
meantime allowing the parties the opportunity to do whatever
they need to do to make declzions about how they wish to
proceed relative to any appeal and we can conduct the
schednling cconference or the status conference. If we
determine where we’re at and where the parties wankt to go, I
enter the judgments or I enter the orders and judgments at
that time and we either stay proceedings pending some appeal
or we continue with certiorari while other issues are béing

appealed. We do whatever we’re going to do, but we make

PAULA J. ANDERSON, (715} 428-2786
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29

and the defendant’s call.

THE COURT: Well, what I would suggest is that
between now and the 18th that counsel digcuss that ox
whatnot, we can all digcuss it and make determinations onm the
18th, but I'm not sure what precisely whether that was what
he was proposing or not, but certainly one of the reagons
we're putting this out is to allow an opportunity for
discussion between coungel on those points.

MR. JAROS: Thank you, judge.

THE COURT: Mr. Jconeg, anything further?

MR. JONES: Nothing further, judge.

THE COURT: Anything further from you, Mr.
Hazelbaker?

MR. HAZALBAKER: I guess I would only comment just
by way of moving this along, your Honor, that perhaps it
would be wise for the process of compiling the certiorari to
begin it’s not my side of the case, but the sooner it's Ffiled
the sooner can move forward.

THE COURT: Mr. Jones heard you. All right. Okay.

That concludes today’s proczeding. We are adjourned.

* * ok Kk * Kk K &

PAULA J, ANDERSON, (715) 428-2786




APPENDIX P




App. 159 FILED

02-28-2018

ONEIDA COUNTY

CLERK OF CIRCUIT COURT
2013CV000345

STATE OF WISCONSIN
CIRCUIT CQURT ONEIDA COUNTY BRANCH 2

EES RS L ESEEEEEERE L RS R R R R R B L R g e g v A U R A

BEAGLE COVE CAMP AND CONFERENCE
CENTER, INC., et al.,

Plalntiffs,
v, Case No. 13 CV 345

ONEIDA COUNTY BOARD
OF ADJUSTMENT, et al.,

PBefendants,

REkh kb hkd bk kA Ak Ak hk ko kA ko kb k ks kA whkw ke kkhkkd %

QORAL RULING

hhkhhd ko ko kA kR Ak kA AR AR AR A AR AR ARk R R Ak R R hkk ok ok

HON. Judge Michael H. Bloom,
Circuit Court Judge Presiding

February 21, 2018

Oneida County Courthouse, Wisconsin

LSS S ST R R R AL RS RS T R R e R R RN

LYNN M. PENFIELD, RPR, CRR
Oneida County Branch 2 Court Reporter
P.0O. Box 400
Rhinelander, WI 54501




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

rl

App. 160

APPEARANCES :

ARTHUR G. JAROS, JR., Attorney at
Law, Oak Brook, Illinois, and
MICHAEL D. DEAN, Attorney at Law,
Brookfield, Wiscensin, appeared
telephonically representing the
Plaintiffs

ANDREW ALSTON JCONES, Attorney at
Law, Milwaukee, Wiscongin, appeared
telephonically representing the
Defendant, Onelda County Board of
Adjustment

MARK B. HAZELBAKER, Attorney at Law,
Madlscorn, Wisconsin, appeared
telephonically representing the
Defendant, Town of Woodboro

ALSO PRESENT:

BRIAN DESMOND
Oneida County Corporation Counsel

KARL JENNRICH
Oneida County Planning and Zoning
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Oneida County; February 21, 2018; 9:40 a.m.
Judge Michael H. Bloom; Branch 2
* Kk K

TEE COURT: We'll go on the record in
13 CV 345, Eagle Cove Camp and Conference Center,
et al., versus Oneida County Board of Adjustment,
Oneida County and Town of Woodboro.

The plaintiffs appear by Attorney Michael Dean
and Arthur Jaros, both via telephone with leave of
court. Oneida County and the Board of Adjustment appear
by Attorney Andrew Jones, also via telephone with leave
of court; and the Town of Woodboro appears by Attorney
Mark Hazelbaker via telephone with leave of court,.

For counsels' information, Corporation Counsel
Brian Behnett -

MR. DESMOND: Desmond,

THE CCOURT: -- and the Zoning Administrator ——
Brian Desmond —-- excuse me —— and the Zoning
Bdministrateor Karl Jennrich are here in the courtroon.

We'lre here today for the Court to deliver an
oral ruling on the plaintiffs' renewed motion to
reconsider.

The motion has been adequately briefed by an
original updated brief on behalf of the plaintiffs, a

response brief from Attorney Jones, and a reply brief
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from the plaintiffs. I am ready to rule and am going to
do so,

In January of 2015, I ruled that all claims
asserted by the plaintiffs in this action, except for
‘ their state law certiorari claim, were barred by the
I doctrine of claim preclusion. In April of 2015, 1
fl denied the plaintiffs' first motion to reconsider that
ruling, and the plaintiffs have since filed a renewed

motion to reconsider,

J To grant a motion for reconsideration, either
newly discovered evidence or é manifest error of law is
I required, A party is not permitted to —-

MR.- HAZELBAKER: Your Honor, may I be excused, .
please? I hear sgome tones going'on. I wonder if we
lost somsbedy.

THE COURT: Let's have a roll call.

Mr. Dean.

" - MR. DEAN: Yes, Your Honor, still here.
THE COURT: Mr. Jaros.

“ MR. JAROS: I am here.

THE COURT: WMr. Jones.

MR. JONES: Still here, Judge.

THE COURT: Mr. Hazelbaker —--—

MR. HAZELBAKER: I apologize. I thought I

heard somebody dialing in. I apologize.
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TEE COURT: Well, I did hear some beep tones
like a phone'was being dialed but, in any event, it
appears we are all here and I will press on.

In any event, as I was saying, for purposes of
a motion to reconsider, it is not for rehashing old
arguments or introducing new evidence or new arguments
that could have been presented previocusly; and a
manifest errcr of law is the, quote, wholesale
disregard, misapplicatien, or failure to recognize
contrelling precedent, unquote.

In the plaintiffs' renewsd motion for
reconsideration, the cornerstone of their argument is
that since the federal court dismissed their lawsuit on
the merits, there's been an intervening change in the
law concerning the applicable standard under the
Religious Laﬁd Use and Institutionalized Persons Act,
which I will refer to as RLUIPA. Briefly stated, the
federal court had previously applied the effectively
impractical standard when they dismissed the plaintiffs!®
RLUIPA claim.

Now, after the Hobby Lobby decision in the

United States Supreme Court, the standard under RLUIPA
is easier to satisfy and, based upon this change in the
interpretation of RLUIPA, the plaintiffs are asserting

that the doctrine of claim preclusion should not bar
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them from pursuing their non-certiorari claims in this
action.

The plaintiffs haven't cited and I have been
unable to locate any Wisconsin authority that says that
an intervening change in case law is sufficlent to
render the doctrine of claim preclusion inapplicable.
The plaintiffs have cited federal case law in which
federal court has refused to apply the doctrine of claim
preclusion because there had been an intervening change
in the law,

In my judgment, though, the case law relied
upon by the plaintiffs, at least in this regard, does
not support a broad enough exception to the claim
preclusion doctrine to prohibit application of claim
precluéion under the circumstances of this particular
case,

The plaintiffs have cited Christian versus

Jemison. In that case, the Fifth Circuit Court of

Appeals held that given the intervening Brown versus

Board of Fducation decigion, that the doctrine of

res judicata, which is referred to in Wisconsin as claim
preclusion, did not preclude an action against an
ordinance that had previously been approved under the

Plessy versus Ferguson separate but equal rule.

And the Jemison court characterized the Brown
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decision as a, guote, momentous change that has cccurred
in the field of constitutional law since the
adjudication of the first sult, unquote.

The Court also stated that if ever there was an
intervening decision or change in the law creating an
altered situation, that this is it, and that the wisdom
0f the rule which exempts such cases from the doctrine
of res judicata is clearly rewvealed in this instance.

Now, a change in the interpretation of a
statute -- in this case, RLUIPA —— in my judgment is not
the equivalent of a change in the interpretation of a
Constitutional provision, and it certainly doesn't
equate with the sort of momentous change in

constlitutional law that occurred after Brown versus

Board of Education struck down the separate but egqual

doctrine. And also there 1s -- there may be some
overlap between RLUIPA and the First Amendment, but the
specific contours of a person's rights under each are
not the game. Claims under RLUIPA are distinguishable
from claims made under the religious clauses of the
First Amendment.

In the Burwell versus Hobby Lobby decision, the

United States Supreme Court stated ag follows: "In
RLUIPA, in an obvious effort to effect a complete

separation frem First Amendment case law, Congress
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deleted the reference to the First Amendment and defined
the 'exercise of religion' to include 'any exercise of
religion, whether or not compelled by,'or central to, a
system of religious belief.'®

Now, because thoere's a complete separation
between the interpretation of the First Amendment and
RLUIPA, a change in the interpretation of RLUIPA cannot
be characterized, in my judgment, as the type of
momentous change in Constitutional law that might
preclude application of claim preclusion under the

analysis in Christian versus Jemison.

There is case law to support the proposition
that changes in the interpretation of a statute are not
enough to defeat aspplication of the doctrine of claim
preclusion., For example, antitrust law is a creature of

statute and in Lim versus Central DuPage'Hospital, which

is a Seventh Circuilt decision reported at 972 F.2d 758,
the Seventh Circuit held that a change in antitrust lLaw
did not create an exception to the res judicata rule.
The change from "effectively impractical® to an
"easler to satisfy standard" relative to RLUIPA, as

articulated in the Schlemm versus Wall decision does

not, in my judgment, constitute a sufficient sea change
in the law to justify an exception to the claim

preclusion doctrine in this case, particularly in light
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of the fact that the plaintiffs' federal RLUIPA claim,

the specific claim that was affected by Schlemm versus

Wall, would never have been litigated in this State
court action, and the plaintiffs have acknowledged as
muach in the final footnote in their amended arnd updated
memorandum in support of the plaintiffs' renewed motion
for reconsideration.

Therefore, in my judgment, the modified

standard articulated in Schlemm versus Wall does not

provide a basis for reconsidering and changing my
previous ruling,

The plaintiffs have alsc cited Wisconsin
statute 806.07 in support of their motion. Specifically
the plaintiffs have relied upon 806.07(1)(g), which
provides relief if it is no longer equitable that the
judgment should have prospective application, and also
806.07(1}) (h}, which provides for relief based on any
other reasons justifying relief from the operation of
the judgment.

As of today, I have yet to enter any flnal
judgment in this case. Now, the Court has inherent
authority to reconsider non-final rulings at any time
prior to entry of the final order or judgment, and the
plaintlffs are utilizing that aspect of the law by way

of their motions for reconsideration., Therefore, any
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aspect of the plaintiffs' motlon directed at my rulings
in this case is simply not governed by 806.07.

Now, the plaintiffs are attempting to utilize
806.07 to obtain relief from the summary judgment
entered by the federal court in a previous and séparate,
though related,'case, from this court in this case.
Specifically, the plaintiffs assert on page 6 of their
amended and updated memorandum in support of their
renswed motion for reconsideration that, The plaintiffs’
request and argument is that they should, as a matter of
law and equity, be granted relief under subsections (q)
and/or (h} from any estoppel effect arising from c¢laim
preclusion of the federal court summary judgment.

Now, in Wescott versus Catencamp, which is

reported at 190 Wisconsin 520, the Wisconsin Supreme
Court declared that it 1s well settled that when an
attempt is made to change or vacate a judgment, the
application should be made in the actlon in which the
judgment.was entered and to the Court that rendered the
judgment, for the very obvious reason that one court
will not review, set aside, or restrain the enforcement
of a judgment entered by another court of concurrent
jurisdiction.

Now, I acknowledge that this 1926 decision of

the Wisconsin Supreme Court, you know, may not

19
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constitute a preclse declaration as to the parameters of
the current version of 806.07; however, in my judgment,
it is axiomatic that when a party seeks to negate the
continuing legal effects of a previously entered final
judgment, they necessarily must seek such relief in the
action-in which the judgment was entered and in the
Court that rendered the judgment. Otherwise, parties
would be free to attempt to relitigate unfavorable
judgments before new courts, which is exactly what the
cage law precluding collateral attack of judgments
that’'s been cited by defendants in their response brief
seeks to avoid,

I'm holding that, as a matter of law, relief
under 806,07 must be sought in the action in which the
judgment was entered and befofe the Court that rendered
the judgment. But, you know, with that sald, even if
section 806.07 was not so limited, relief thereunder
would not be justified in this case.

The essence of the plaintiffs’ argument is that
the federal court's unwillingness to correct its
underlying summary Jjudgment, in light of the new proper

standard articulated in Schlemm versus Wall, makes

giving the federal court’'s judgment preclusive effect in
this case 1s -- makes it ineguitable or unfailr, thereby
Justifying relief under 806.07(1) {g) or {1)(h).

11
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Now, in Kruckenberg versus Harvey, which is

reported at 279 Wis.2d 520, while recognizing the
exceptions to the doctrine of claim preclusion set forth
in thé Restatement (éecond) of Judgments, the Wisconsin
Supreme Court ppintéd out that claim preclusion is
strictly appllied, and disavowed any language in the
decisions of the court of appeals to the extent that the
language requires a court to conduct a, quote,
fundamental fairness, unquote, analysislin applying the
doctrine of claim preclusion or allows litigation of an
otherwise barred claim to continue simply because in
that particular cese, application of the doctrine of
claim preclusion might appear unfair,

And, subsequently, in Menard, Incorporated

versus Liteway Lighting Products, whieh is reported at

282 Wis.2d 582, the Wisconsin Supreme Court cited its

Kruckenberg decision as a basis for declining to address
Menérd's arguments concerning the equities of applying
claim preclusion in that case.

As such, under Wisconsin law, argumenté as to
the genefal unfairness or inequity of the claim
preclusion are not recognized; and, therefore, in my
judgment, the squitable provision in 806.07(1l) {g) and
the catchall provigion in (1) (h} should not serve as a

basis for relief from an application of the doctrine of

12
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claim preclusion in this case.
As a further basis for relief, the plaintiffs

cite the discussion eof Article 1, Section 9 of the

Wisconsin Constitution contalned in Collins versus Eli
Lilly. Artilecle 1, Section 9 provides that every person
is entitled to certain remedy in the laws for all |
injuries or wrongs which he may receive in his person,
property, or character.

In the Collins case, the Wisconsin Supreme
Court took the broad principles stated in that section
and fashioned a remedy under the unique circumstances of
that case where a plalntiff who had suffered the ill
effects of medications taken by her mother during
pregnancy but was unable, decades later, to identify
which manufacturer had supplied the drug taken by her
mother. Essentially, the Wisconsin Supreme Court in
Collins provided a remedy to a category of plaintiffs
who would otherwise not even be able to gef into court,
and that's not the case here.

Artigle 1, Section 9 of the Wisconsin
Constitution as it is addressed in Collins is about
accgess to the courts. Article 1, Section 9 does not
entitle litigants teo the precise remedy they may desire,
but merely their day in court, and that is according to

the Court of Appeals in Acharya versus AFSCME, which is

13
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reported at 146 Wis.2d 693.

With regard to the non-certiorari claims at
issue in this case, it 1s abundantly clear that the
plaintiffs have had their day in court in a federal
forum. The plaintiffs have not been deprived of due
process. The plaintiffs are understandably disappointed
with the outcome of the federal litigation, particularly
in light of the intervening developments in the case law
surrounding RLUIPA; however, the plaintiffs have not
cited, and I have not located, any case in which Article
1, Section 9 defeated an otherwise valid assertion that
the doctrine of claim preclusion barred additional
litigation of a previcusly litlgated matter. And, as
such, I'm finding that Article 1, Section % does not
defeat the application of the doctrine of claim
preclusion in this case.

The plaintiffs argue that the exceptions to the
application of claim preclusion set forth in the
Restatement (Second) of Judgments should apply in this
case. Specifically the plaintiffs argue that the prior
federal judgment upon which my application of claim
preclusion was based was plainly inconsistent with the
fair and equitable implementation of a statutory or
constitutional scheme and that it resulted in a patently

incoherent result.

14
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As an initial matter, T reject out of hand, you
know, the argument that the federal court judgment
“ resulted in a patently incoherent result.. The federal
court dismissed all claims on their merits with the

exception of the state law certiorari claim, which was

dismigsed without prejudice.

In other words, all non-certiorari clalms were

disposed of and over with and the plaintiffs were free
to refile the state law certiorari claim 1n state court.
It's that simple. And there's nothing incoherent about
it, in my judgment; certainly nothing patently

incoherent, and the applicability of that particular

exception requires no further discussion as I see. And
that leaves the plaintiffs' argument that the federal

court's judgment is plainly inconsistent with the fair

and equitable implementation of a statutory or
constitutional scheme.

It's important teo note at this juncture that
two things need to be kept in mind., First, the issue of
whether the denial of a conditional use permit to the
plaintliffs violates the no preference clause in
Article 1, Section 18 of the Wisconsln Constitution is
not straight-up before this Court. The issue that was

decided previously by this Court, by me, and the issue

that the plaintiffs are currently asking the Court to

15
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reconsider is claim preclusion. As such, the merits of
the plaintiffs' no preference clause argument are not
before me; only whether it satisfies a recognized
exception to the doctrine of claim preclusion.

Second, the current posture of that issue is a
renewed motion to reconsider which deals with manifest
error; in other words, the precise question before me
today is whether my previous ruling that the federal
court's judgment is not plainly inconsistent with the
fair and equitable implementation of a statutory or
constitutional scheme, does that constitute a wholesale
disregard, misapplication, or failure to recognize
controlling precedent?

The plaintiffs assert that the no preferencs
clause of Article 1, Section 18 of the Wisconsin
Constitution has been violated by the defendants in this
case. The plaintiffs argue that the defendants® zoning,
which permits churches and religious schools but not
bible camps, is an impermissible preference between
different modes of worship. Now, I've reviewed my prior

analysis regarding State ex rel Lake Baptist Church

versus Village of Bayside and State ex rel B'Nai B'Rith

foundatlon versus Walworth County, and from a subjective

standpoint I'm finding that my prior analysis does not

constitute a manifest error of law.

16
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Ag an initial matter, the plaintiffs have
acknowledged that there are no reported Wisconsin
decisions that address the constitutional "modes of
worship" language, and that was in their brief to the
Seventh Cilircuit which ig set forth in Attorney Jarcs'
affidavit that was entered on November 19th, 2014 in
this case. In other words, this area of state
constitutional law in Wisconsin remains undeveloped.

Now, in the B'Nal B'Rith case, a Jewish

foundation intended to use a 28-acre tract of land for a
conference center, leadership training center, and a
¢hildren's program. These 28 acres were located within
what was referred to azs Residence Digtrict A, which
permitted single-family dwellings as well as churches,
public, and parochial schcols, The County denied the

application for a zoning-and occupancy permit. The

éoning ordinance did not contemplate the proposed use of

the 28 acres as within the words "church" and "school.?
A zoning administrator in that ¢ase testifiled
that the proposed use was more in the nature of a
recreaticnal camp, which was a permitted use in
Regldence District B and Residence District C. The

foundation argued in that case that the denial of its

‘applications was arbitrary, capricious, and violative of

its constitutional rights; and the Wisconsin Supreme

17
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Court disagreed and affirmed.

Now, my reading of the B'Nal B'Rith case is

that it creates a separation between a church or school
on the one kand and a recreational camp on the other.

Under B'Nai B'Rith, a municipality may allow a church

and disallow a religious canp within a certain zoning
district.

During the May 7th, 2015 hearing on the first
motion to reconsider, I acknowledged that the
constitutional issues were not the focus of the B'Nai
B'Rith case. However, in the absence of more specific
controlling authority relative to how the "modes of
worship"™ language of Article 1, Section 18 would apply
in cases such as the instant case, the plailntiffs cannot
establish that my previous application constitutes a
wholesale disregard, misapplication, or failure to
recognize controlling precedent.

There is no developed law in Wisconsin relative
to the parameters of the "religious establishments" and
"modes of worship" language in Article 1, section 18 of
the Wisconsin Constitution. What courts do have to work
with is Bayside, which held that the total exclugion of
churches from an entire municlpality was

vncenstitutional, and B3'Nai B'Rith, which held that the

municipality may allow a church and disallow a religious

18
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camp within a certain zoning district.

Sc¢, you know, the question is, how could a
federal court have falled to inmplement Wisconsin's
constitutional scheme when the underlying state
congtitutlonal law is undeveloped and the available
state precedent is more or less consistent with the
federal court's ruling? And how can it be asserted that
this ¢ourt, in ths face of Wisconsin Supreme Court
pracedent helding that a municipality can allow a church
and disallow a religlous camp, how can that be called a
manifest error of law by holding that? In my judgment,
the argument that the federal court failed to implement
Wisconsin'g constitutional scheme and that this court
committed a2 manifest error of law are wilithout merit,

I find that the doctrine of claim preclusion is
dispositive in this case as to all claims except the
certiorari claim and that includes the plaintiffs' no
preference claim. Claim preclusion extends to any and
all claims that either were or which could have been
asserted in the previous litigation.

Something that needs to be kept in mind here is
that the no preference iszsue was raised in federal
court, Count VIII of the plaintiffs' federal complaint
and amended complaint asserted as follows:

"Paragraph 201. Defendants have deprived and continued

19
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to deprive plaintiffs of their freedom of worship, as

secured by Article 1 Section 18 5f the Wisconsin

Constitution by interfering with the plaintiffs' rights
of conscience, and bf preferring other religious
establishments and modes of worship."

The alleged violation of the Wisconsin
Constitution, including preference of one mode of
worship over another, was expressly ralsed by the
plaintiffs in the federal litigation. The plaintiffs
further made the asserted failure of the district court
to adequately address the no preference clause part of
its federal appellate arqument.

In the context of the federal litigation, the
‘plaintiffs further requested certification of the
no preference issue to the Wisconsin Supreme Court. Aas

such, the plaintiffs' no preference claim not only could

have bean litigated in the federal case, it was

l litigated in the federal case; and in the federal forum,
the plaintiffs had full and fair opportunity to litigate
their constitutional issues and good, bad, or otherwise,
their dissatisfaction with the outcome does not defeat
the application of claim preclusion in this case.

And the plaintiffs' attempt to relitigate their
no preference claim in the state forum is barred by the

‘ doctrine of claim preclusion in the same manner and to
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the same extent as all of their other non-certiorari
claims.

8o I'm finding that the Court's previous
holding as such does not constitute a manifest error of
law and the plaintiffs' renewed motion to reconsider i1s
therefore denied,

All right. I guess I'll start with Mr. Dean.
Where do we go from here?

MR. DEAN: Excuse me, Your Bonor. I had the
microphone on mute. I will defer to Mr. Jaros.

THE COURT: Mr. Jaros.

MR. JAROS: Yes, Your Honor. So we have to
confront the procedural questions, I think, Your Honor,
in light of the ruling that you just madé as to whether
you want to actually now reduce today's ruling and the
January 2015 main decision to judgment form, which then
would start the appeal period running or at least
conceivably start it running.

Ag we had submitted to the Court in our
Lecember 26th, 2015 submission, we would feel the need
to file a protective notice of appeal. That led to
Your Honor's March 27th, 2015 ruling that vacated the
written judgment, I believe, but left the oral ruling
stand.,

And so there's this procedural question, a
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rather thorny one, that I think should be considered.

I'd also like a bit of time to obtain a
transcript of Your Honor's very detailed ruling this
morning. There was a lot in it and I didn't catch it
all, and I'd like a chance to study 1t, go we would
order that transcript right away, Your Honor.

THE COURT: All right. Well, before hearing
from other counsel, my initial reaction is that if there
is to be an appeal of the Court's ruling, something that
is not a shock to anyone, my take is that we would want
to get that resolved before we plowed forward with the
certiorari process prior to knowing the result of any
appeal.

Do you disagree with that, Mr. Jones?

MR. JONES: I do not, Your Honor.

THE CQURT: Do you disagree with that,

Mr. Hazelbaker?

MR. HAZELBAKER: I really have no say in that
matter because the certiorari claim solel? involves the
County. To the extent that it would implicate the
Town's considerations, the Town wants to gat this matter
done as to the Town as soon as possible.

THE COURT: All right. Well, my thought would
be gince there is a judgment here which comrpletely

disposes of the plaintiffs' claim against the Town of
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Woodruff [sic], that wlthout having cracked the books on
that issue, my off-the-cuff reaction is that the
plaintiffs may appeal that ruling as a matter of right
following entry of a written order or judgment to that
effect.

And I guess I imagine in the event that the —-
that this issue is subject to appeal and we proceed with
the certiorari, in the event that my ruling today weré
reverged, that we have to wipe the slate and come back
to the beginning with new parties on the table and
whatnot, and that deesn't make a lot of sense.

Do —— Mr. Jaros, do you disagree with that?

MR, JAROS: At this point I don't think I do,
but I think I need a chance to confer with my
co-counsel, Mr. Dean, on this,

The procedure 1s very intricate and technical,
Your Honor, =so I think I do not agree, but that's sort
of & tentative comment on my part. |

MR. DEAN: Mr, Dean. Yes, Your Honor, we did
have a discussion and possibly some briefing on this in
the earlier submissions, that this does set up the
tnusual situation in which there are two parties, one
party may be the subject te a final appealable order ag
a right in which a final statute of limitations would
run, and the second party with matters still remaining
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open which would not be appealable as of right, leaves
us in sort of a —— it may not be the correct term, but
at any rate, an unusual situvation in which issues
submitting -- affecting one party are subject to, you
know, appeﬁlable rights; the other would be subject to
appeal only on an interlocutory basis.

And so my ‘recollection is that Your Honor, in
response to that observation, made the same observation
then as you did now: That it would make sense to have
all matters resolved so that we -— so when we do procaed
with the certiorari, that all —— that all the —— theresfg
no possibility of a second certiorari if, in fact, the
earlier procedural ruling happened to be reversed.

With that in mind, we have —-- those issues were
discussed before and Mr. Jaros and T will confer,

I would suggest that perhaps within a

reasonably short time we -- on plaintiffs' behalf —- wa
might even confer with defense counsel, of course -- and
submit to the Court a suggested —— as far as entry of —-

because Mr. Hazelbaker, of course, would be entitied to
then submit a proposed order for final entry of judgment
and it might be prudent for Mr. Jaros and I to confer
with each other and then with counsel and perhaps then
advise the Court as to what we guggest the most

expeditious procedure would be, keeping those two
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possibly inconsistent tracts in mind.
“ MR. JONES: Your Honor, 1f I may? This is

Andrew Jones.

THE CQURT: Go ahead.

MR. JONES: Before the second motion for
reconslderation, the one that Your Honor ruled on this
morning was flled, we were already at the point where I
had submlitted to Your Honor a proposed judgment and
taxation of costs that essentially dealt with
Your Honor's ruling. This dismisses all of the claims
against not only the Town of Woodboro but Oneida County,
and I think we're back to that point again currently.

So I am certainly open to further conversation

with Mr. Jaros and Mr. Dean about whether that's the

" correct posture, but I think we're going to end up at

the point where we are again submitting to Your Honor
proposed judgments that take into account today's ruling
but that potentially request Your Honor to enter final

judgment in favor c¢f the Town and the County and that

then would be appealable, I think as a matter of right
by the plaintiffs 1f they so choose.

But as Your Honor said, if there's going to be
an appeal as to what was already ruled on, it's the
County's and the Board of Adjustment's position that we
proceaed on that appeal rather than dual tracking things
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or setting that aside and having to come back to square
one if it were determined after Your Honor had put in
the certiorari review claim that the claim preclusion
ruling was an error.

So, as I said, I'm certainly open to further
conversation with Mr. Jaros and Mr. Dean and I think we
ought to do that, but I think we're going to end up at a
place where the County and the Town are submitting a
proposed order to Your Honor that would be appealable,

MR. HAZELBAKER: May I be heard?

IHE COURT: Go ahaad.

MR. HAZELBAKER: Mark Hazelbaker.

This case has been going on for eight years.

It has been to the Supreme Court twice, the U.S. Supreme
Court; there have been multiple motions to reconsider
both in the federal court and the state court. The fact
of the matter is that the merits of the claims seeking
damages and relief from the zoning regulations, the
RLULPA claims and the Wisconsin Constitution free
exercigse claims and the First Amendment claims, they
have 2ll been litigated beyond reason. And, you know, I
understand the seriousness of Mr. Jaros! good faith in
pursuing these and I credit him with perseverance.
Perseverance is a virtue until the point where it

becomes a lost cause, and this one certainly is, at
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least in my opinion, but we'll differ about that.

The Town has an interest in the finality of
this matter, and we have been dragged along with this
matter for eight years, even though the Town does not
have zoning authority, only a wveto and planning pawer.
At this point, the prejudice to the Town of not going
forward with the appeal of the merits of these claims,
which are legal claims seeking, you know, damagss or --
and/or equitable relief, the prejudice to the Town is
enormous, We need a finality,.

We've had now three different town boards in
the time since thls matter started. The citizens of the
Town of Woodboro are entitled to know this 1s over, and
it certainly is now.

The certiorari claim is a totally different
kind of matter; asg you know, Your Honor, from these
other <¢laims. Certiorari claims are an administrative
review procedure which tasts whether an administrative
body has exceeded the gubstantial discretlon dedicated
to it under the statutes. There is a slight
poasibllity —-- and slight as in approaching
infinitesimal -~ that somehow a higher court might rule
that a legal mistake was made which would be material to
the determination by the Board of Adjustment.

But the Board of Adjustment decisions, as the
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Court I'm sure is aware, are entitled to a substantial
presumption of validity. The one thing that is solid in
contesting a Board of Adjustment determination is an
error of law, except that whether or not the legal
determinations that were made at the time the board
acted has, in the related claims, been litigated to
death with no success on the part of the plaintiffs,

So, all that said, I'm certainly willing to
brief the Court of Appeals dase, if that's what's going
to happen, the Supreme Court petition for review, if
that's what 1s going to happen. I think we need to move
on ahead,

I for one would simply like to submit 4
proposed judgment. I would say that the situation we're
in, where one party is dismissed from a mulfi—party
litigation, is perhaps not frequent, but it is not
unusual. TIt's happened many, many times. It happens
every day in Wisconsin and having separate appeals by a
party which gets dismissed on summary judgment because
of an immunity or because of a coverage determination as
to one party but not another happens all the time.

The Court of Appeals deals with it all the
time. I've dealt with it many times in my career.

Mr. Jones has dealt with it many times. Tt isn’'t

unusual. It may be infrequent.
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So I really don't see thalb we need to spend
more time agonizing over what we do. The plaintiffs
lost. They lost over and over and over again, and it is
time to give the defendants their judgment on the
merits, and if the plaintiffs want to appeal it, let
them appeal it.

But we have anecdotes that have passed all
necessary and reaschnable poilnts. I don't want to confer
with them because I could talk to them for six weeks,
and I'm still going to insist that we get a final
judgment and the appeal go up the ladder. It's time to
move this to the end. Thank you.

THE COURT: All right, Well, now that I've
heard from all counsel, two things: I want to move this
case forward as quickly as reasonably possible under its
peculiar circumstancss, Second, I really don't want,
after wading into a likely very elaborate certiorari
process, to find that the Court of Appeals has
determined that my ruling teday and earlier on the issue
of c¢laim preclusion was in error and then we have to
start up again.

S0 what I want to have happen is a written
judgment effecting my ruling to be drafted and entered
and that it be done in a way that will allow the
plaintiffs to make a determination -- within the time
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frames prescribed by statute to determine whether or not
they wish to appeal and then to either do so or not do
80 a8 they -- as they see fit,

Now, I guess what I want to establish is a --
sort cof a deadline for submilssion of a written —-—
proposed written judgment and perhaps a status
conference to conduct further scheduling, And in that
regérd, i‘m looking at the afternoons of Monday and
Tuesday, March 12th and March 13th, for scheduling
purposesg. And my expectation would be that counsel —-
and we can talk about who is the person to draft the
p%oposed judgment -~ but my intent would be to enter the
judgment on that date.

Is there any counsel that wouldn't be available
for a telephone conference late in the afternoon on
Monday, March 12th, or Tuesday, March 13th?

MR. JONES: Your Honor, this is Andrew Jones.
I'd be available on the afternoon of the 13th. On the
14th, I have to be in Racine County Circuit Court.

THE COURT: Actually, it's the 12th and the
13th that I'm looking at.

MR, JONES: ©Ch, I'm sorry.

TEE COURT: But you are available the afternoon
of Tuesday, the 13th?

MR. JONES: I am that afterncon, yes. On
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Monday, March 12th, I have to be in Racine County
Circult Court.

THE COURT: Mr, Dean? Mr. Jaros?

MR. JARROS: Mr. Jarocs here. I am available on
both the 12th and the 13th.

MR, DEAN: Your Honor, Mr. Dean. Either of
those dates is acceptable with me.

THE COURT: Mr. Hazelbaker?

MR. HAZELBAKER: Mark Hazelbaker is available
on both.

As far as drafting a proposed judgment,
Mr. Jones and I had previously submitted —-- or I think
Mr. Jones submitted it; I think I had -~ I commented
upon 1t. I think we'll probably update that, and I'm
sure we can get it in in a very timely fashion.

THE COURT: All right. And —— all right.
4:00 p.m,, Tuesday, March 13th, telephone conference.
And we will presumably have the proposed judgment
submitted by Messrs. Hazelbaker and/or Jones, and my
intention will ke to pull the trigger on that on
March 13th, and we will set further scheduling to
establish a status conference at a time when the appeal,
if there will be an appeal, has been filed, or, if not,
to schedule further proceedings relative to the
certiorari issue.
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If an appeal -- a notice of appeal 1s filed, my
intention would be to set scheduling conferences and not
proceed with the certiorari for the reasons stated,

And we are --

MR. JAROS: Your Honor, what time on the 13th
did the Court say? The telephone connection broke up
momentarily.

THE COURT: 4:00 p.m. central time.

MR. JAROS: Thank you, Judge.

THE COURT: And whoever was so kind to arrange
today's conference call, can the Court prevall upon you
to do the same on that date?

MR, DEAN: Yes -- Mr. Dean responding -- and nmy
connection broke up as well. Which date was that at
4:00 p.m,?

THE COURT: Tuesday, Maxrch 13th, 2018, at
4:00 p.m.

MR. DEAN: Okay. Okay.

THE COURT: Anything further that we need to
take up today, Mr. Dean?

MR. DEAN: No, Your Honor.

THE COURT: Mr. Jaros?

MR. JARCS: No, Your Honor. Thank you.

THE COURT: Mr. Jonea?

MR. JONES: No, thank you, Judge.
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THE COURT: Mr, Hazelbaker?

MR. HAZELBAKER: One further comment to the
reporter, 1f I may, Your Honor.

8ince Mr. —— I believe it was Mr. Jaros asked
for a copy of the transecript of today's proceedings. I
would like a copy as well.

THE COURT: She nods her head in
acknowledgment ,

MR. HAZELBAKER: Thank you, Your Honor.

Your Honer, I want to thank you for the
tremendous time and sffort vou put inte the decision. I
appreclate 1t very much, and I think all counsel share
that feeling --

THE COURT: Well —--

MR. HAZELBAKER: ~—- whether they agree with the
result or not,.

MR, DEAN: Yes, Your Honor. Thank you.

MR. JAROS: Yes.

TBE COURT: Well, I'm taking it seriously.

MR. JAROS: Much effort went in on the part of
the Court and we thank you for the effort.

THE COURT: That's all for today. You may hang
up and have a geod rest of your day.

{(Proceedings concluded at 10:28 a.m.)

-00o0~
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I, Lynn Penfield, RPR, CRR, Officilal Court
Reporter in and for the State of Wisconsin, do hereby
certify:

That T reported stenographically the
proceedings held in the above-entitled cause; that my
notes were thereafter transcribed with Computer—Aided
Transcription; and the foregoing transcript, consisting
of pages nurberad from 1 to-33, inclugive, is a full,
true and correct transcription of my shorthand notes
taken during the proceeding had on February 21, 2018,

IN WITNESS WHEREOF, I have hereunto set my

hand thls 28th day of February, 2018.

Electronically signed by:

Lynn M. Penfield, RPR, CRR
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QFFICE OF THE CLERX
WISCONSIN COURT OF APPEALS

110 EAST MAIN STREET, SUITE 215
P.0.Box 1688

MADisoN WISCONSIN 53701-1688
hnn& (608) 266-1880
0} 94'7.3529
Facsim[la{ £) 267-0640
Web Site: www. wicourts.gov

DISTRICT I
December 12, 2019
To: '
Hon, Michael H, Bloom Michael D. Dean
Circuit Court Judge Michael D, Dean, LLC
1 Courthouse Squars : P.0, Box 2545
Rhinelander, WI 54501 Brookfield, WI 53008
Brenda Behrle _ Mark Hazelbaker
Clerk of Cirouit Court Kasieta Legal Group, LLC
Ouneida County Courthouss 559 D?Onofiio Dr,, Ste, 222
1 Courthouse Square - Madison, WI 53719-2842
P,0. Box 400
Rhinelander, WI 54501 " Arthur G, Juros Jt,
_ The Law Office of Arthur G, Jaros, Ji.

Charles H, Rohl 1200 Harger Road, Ste. 830
James C. Remington Oak Brook, IT, 60523
Husch Blackwell, LLP .

555 B, Wells St, Ste. 1900
Milwaukse, WX 53202-3819

You ate hereby notified that the Court has entered the followiilg order:

2018AD940 Eagle Cove Camp & Conference Center, Inc, v, Oneida County
Board of Adjustment (L.C. # 2013CV345)

Befors Statk, P.J., Hruz and Seidl, JJ.

The appellants-croSb-tespondents have filed.a motion for reconsideration of the decision
‘issued by this court on November 15, 2019, Nothing in the motion persuades us that
reconsideration is warranted,

Therafore,

. IT IS ORDERED that the motion for reconsideration is denied,

o . Shella T\ Relff
' C‘Ierk of Cotirt of dppeals -
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ONEIDA COUNTY
. CLERK OF CIRCUIT COURT
STATE OF WISCONSIN CIRCUIT COURT ONEIDA. G5ENTY 245

EAGLE COVE CAMP & CONFERENCE CENTER, INC,,
a Wisconsin non-stock corporation,

ARTHUR @. JAROS, JR.,, as Co-Trustee of the

Arthur G. Jaros, St, and Dawn L, Jaros Charitable Trust, and
as Trustee of the Arthur G. Jaros, Sr, Declatation of Trust,
and a3 Trustee of the Dawn L, Jaros Declaration of Trust,

WESLEY A. JAROS, as Co-Trustee of the
Arthur G. Jaros, St, and Dawn L. Jaros Charitable Trust,

and

RANDALL 8, JAROS, as Co-Trustee of the
Arthur G. Jaros, Sr. and Dawn L. Jaros Charitable Trust,

Case No. 13-CV-345

Plaintiffs,
Vs,

ONEIDA COUNTY BOARD OF ADJU STMENT,
COUNTY OF ONEIDA, and o
TOWN OF WOODBECRO,

Defendants,

JUDGMENT AND TAXATION OF COSTS

JUDGMENT _

The Court convened on January 23, 2015, with plaintiffs represented by Attorney Arthur
G. Jaros, Jr,, in court, and Attorney Michael I, Dean, by telephone; defendants Oneida County
and Oneida County Board of Adjustment by Attorney Andrew A. Jones, Husch Blackwell LLp,
by telephone; and defendant Town of Wocedboro by Attorney Mark B. Hazelbaker, Kasicta Legal
Group, LILC, by telephone. -

The Court had previously received briefs fz;om the parties on defendants’ motions for
judgment on the pleadings. The defendants also had each filed motions for sanctions under
sections 802.05 and 895.044, Wis, Stats., but no briefs or argument wete received on, thoge

inotions,
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The Court prepared a written decision which the Court rendered in open court, and which
was entered on January 23, 2015 (the “Decision”). In the Decision, which is incorporated herein
by reference, the Court granted the motion for judgment on the pleadings of the Town of
Woodboro and the motien for judgment on the pleadings of Oneida County, The Court denied in
part and granted in part the motion for partial judgment on the pleadings of the Oneida County
Board of Adjustment. The Court also denied the motions for sanctions filed by all defendants
absent briefing or argument. The Court did not enter a judgment as to the matters resolved in the
Decision,

On February 13, 2015, plaintiffs filed a Motion for Reconsideration of Decision on
Motions for Judgment on the Pleadings. The Court subsequently received briefs from the parties
on plaintiffs’ motion for reconsideration, In addition, the Court, by Order entered on March 9,
2013, vacated the Decision pending its ruling on plaintiffs’ motion for reconsideraﬁon.

On April 22, 2015, the Court issued an oral ruling on plaintiffs” motion for reconsid-
eration. For the reasons set forth on the record, the Court denied plaintiffs’ motion for
reconsideration, reinstated the Decision, and directed defendants to submit a proposed Judgment

congistent with the Decision.

On May 14, 20135, plaintiifs filed & Renewed Motion for Reconsideration of D_eéision on

Motions for Judgment on the Pleadings, On May 18, 2015, the Court stayed further proceedings
in this action pending further proceedings initiated by plaintiffs in Case No, 10-CV-118 in the
| U.S. District Court for the Western District of Wisconsin, The Court subsequently lifted the stay
and received briefs from the parties on plaintiffs’ renewed motion for reconsideration,

On February 21, 2018, the Court issued an otal ruling on plaintiffs’ renewed motion for
reconsideration. For the reasons set forth on the record, the Court denied plaintiffs’ renewed

motion for teconsideration.,
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Consistent with the foregoing, gnd for the reasons set forth on the record on January 23,
2015, April 22, 2015, and February 21, 2018, the Decision originally entered on January 23,
2015 is heteby re-entered effective on the date of this Judgment. In addition, based on the
Decision, the Court hereby grants judgment to the Town of Woodboro and Oneida County
dismissing plaintiffs’ Amended Complaint against both the Town and the County, on its merits
and with prejudice. The Court awards the Town and the County their respective statutory costs,
The Court expressly states that this Judgment does not dismiss or resolve plaintiffs’ claim against
the Oneida County Board of Adjustment seeking certiorari review (Count I of the Amended
Complaint), which claim remains pending,

THIS IS A FINAL JUDGMENT' WHICH CONCLUDES ALL OF THE MATTERS IN
LITIGATION IN THIS ACTION BETWEEN PLAINTIFFS AND THE TOWN OF
WOODBORO AND ONEIDA COUNTY, FOR THE PURPOSES OF APPEAL UNDER SEC,
808.03, WIS. STATS.

MIL-29126742-1 8102297521
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' TAXATION OF COSTS

The defendant Town of Woodboro and the defemdant Ouveida County having each
submitted proposed Bills of Costs, and the Clerk having allowed costs as stated therein, costs are
taxed against plaintiffs and in faver of the Town of Woodboro in the amount of $500.00, and
" costs are taxed against plaintiffs and in favor of Oneida County in the amount of $602.75.

Tudgment is entered against plaintiffs for the amount of costs atvarded.

Dated this 2nd day of April, 2018
BY THE COURT:
Electronically signed by Michael H. Bloom
Clreult Court Judge

MIL-29126742-1 810229/521




