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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

to

The opinion of the United States court of appeals appears at Appendlx
the petition and is

[ ] reported at 4 ' ; O,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The oplmon of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; OT,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. '

X] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ; O,
[ ] has been designated for publication but is not yet reported; or,
[X is unpublished.

The opinion of the _Firgt Apnellate ’313 trict, Appeazls court
appears at Appendix -_ A to the petition and is

[X] reported at In'tnown (Partial Publication) ; or,

[ ] has been designated for publication but is not yet reported; or,
[ 1is unpubhshed



JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ 1 No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. _A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[X] For cases from state courts:

The date on which the highest state court decided my case was _6/17/2020 .
A copy of that decision appears at Appendix __E

-

[d A timely petition for rehearing was thereafter denied on the following date:
10/21/2020 , and a copy of the order denying rehearing
appears at Appendix B

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
The Fourth AmenAment to the UniteA States Constitution that prohib’ ts

Unreggonable searches anf gelzures. (Appenfix A, pe 43 Appen?ix - C, pe. )

The Fourteenth Amen”ment to th- UniteA States Constitution that prohibi ts

States from Aenying Aue process an® equal protection of the laws.

Cals Pen. Cofe, 8 1473.6 Fals~ testimony, Officer MAereon gave felse

testimony about _certain facts throughout the procee?ings,

Cal. Pan, Code, § 15365 Suppression of illeglly selse? ovidence.

(Appenaix A, pg. 2; Avopendix C, pg 2; Appenfix F, pa 9)

Cal. Pen., Cofe, § 3067, subd, (?) Pronibiting "law enforcement officers
to conuct searches for the sole purpose of harassment. " (ippencix X, pa

6; Appendix C, pg 5)

Cal. Veh, Cote, 8 5200, subd, (b) Thers :@s a Aesler's plate on the rear
of the vehicle that was 1pgally_,;13?.rkeﬁ on the side of the road at the . /
" time of the arrest.'v "When only one license plate is issue”® for use upon-

a Vehicle, it shall be attache? to the rear thereof,"



STATEMENT OF THE CASE

On Neovember 24, 2017, at approximately 3:00 a,m,, the petitioner
was gleepineg in a car that was legally parked on the side of the road
he was not the Iegal or registered owner of. The keys were in the center
Console and not in the ignition, There was a dealer's plate attached to
the rear of the vehicle, —

Officer Anderson was patrolling the area and noticed’ the vehicle the
petitioner was in the windows "were forged.) He also noticed the petitioner
sleeping on the Ariver's side and that there wasn't any license plate on
the front, Anderson stépped near the vehicle and knocked several times
with his flashlight on the window to wake up the petitioner, Once the
petitioner was awake, he aske? for his name and date of birth, which was
provided, ..nderson also asked the petitioner if he was on PRCS and the
petitioner admitted he was and a warrantless detention and search was
initiated before proper channels could previde the information, It was a
"couple of minutes™ inte the warrantlass detention and search when the
dispatcher transmitted the information of petitioner's active PRCS siatua;
The ssarch of the vehicle proiuced a few notebonks ani & phone that cont-
ained personal identifying information, The petitioner was arrested and
Charged with.three counts ef pessesion of identifying information,

A March 26, 2018 motion te suppress eviience was grantel and on March
28, 2018, the Honorable E, Bradley Nelson dismissel the case because the
People failed te present competent evidence that officer Anderson knew of
the petitioner’'s PRCS status through propsr channels, prior to the ille~al
detention and search. The video that was submitted at the hearing of Anier-
son's body camera recording of the incident showed the warrantless Aetention
and search was conducted before the dispatcher transmitted the informatien,

The illegal Aetention, search and seizurs resultei in the cases dismissal.
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On March 29, 2018, the prosscution refiled, the first amendeAd
Complaint case number FCR336781 charged pstitioner with three counts
of fraudulent possession of identifying information with a prior conv-
iction, Pen, Code, 8§ 530,5(c)(2); further alleging nne prior strike 8
667, subd, (4), (b)-(j), 1170.12, subd, (b); and four prison term priers.
8 657.5, subd.(b), (CT 57-59; 108-116)

The petitioner's July 30, 2018 8 1538, 5 motien te suppress evidence
was denied on August 13, 2018, (CT 72-80; 83-91; 96)

Jury trisl ansued before the Solano County Superior Court judge
Michael Smith, guilty verdicts resulted, (CT 1.6-167; 169) The trial
judge founi true the prior stirike and priér'prison terms in a bifurcate’
court trial.(CT 169) Patitioner's motion to dismiss the prior sirike was
of 12 years, 3 months was imposed, te wit: count on~, upper thrse years
doubled te =ix years; counts twn and three, consecutive sixteen month
terms; four consecutive years for prior prison terms, (CT 257-259)

On December 11, 2018, a timely notice of appeal was, filed. (CT 260)
On appeal, petitioner contendeds (1) The judgment must be reversesd because
of the erronsous denial of the motionkte suppress evidence, (2) the cen-
victions mist be reclassified as misiermeanors under 8 490,2, and (3) the
four prior prison term enhancements must be stricken due te an amendment
te 8§ 667.5, subd. (b) (that became effective Jamiary 1, 2020)

The Court of appeal rejected the first contentien on appeal but asr-
eedq that the convictions must be reclassified as misdemezners ani that
the 8 667.5(b) enhancements must be stricken, (Appendix C, Typed Opn. 6,
7, &) ’

The petitioner petitiened for review in the California Supreme Court

the srroneeus Aeniel of the metion te suppress evidence alene, The Feople



petitioned for review the court of appeals deciaion to reclassify the
feloniss to misdemeanocrs,

The petitioner timely filed an answer to the People's petition for
revieW. The People ther filed an answer te the petitioner's petition,
ner 4id the People file a reply te the petitiener's anawer.

The Califernia Supreme Goqrt granted the Peoble'a prtition fer
review and denied the petiti;ner's on February 11, 2020, (Appendix D)
The Califernia Supreme Court vacated the court of appeals decision te
Teconsider in light of People V. Jimenez (2020) 9 Cal.5th 53, (Appendix

E) | |

The petitioner petitiened for a writ of certiorari in the Tniteq
Statgé Supreme Court, case mumber 19-8728,

On August 10, 2020, the ceourt of appeal issued it's opinion that
was pertially published. The published portien rejects'the contention
that the convictions mist be raclessified as misdemsanors ani the unpub-
lished. portion affirms the denial of the suppression mhtion and concludes
the prior prison term snhancements must be stricken. (Appendix A)

The petioner then petitiened for review ef the Califernia Supreme
Court in twe seperate petitions: (1) the convictions muast be reclassified
as misdemeanors, and (2) the erraneéus denial of the suppressien metion,

The United States Supreme Ceurt denied the petition for a writ of
certiorari on October 5, 2020 (Appendix G) and the petitiener petitinned
for the rehearing, | -

The California Supreme Court denied both of the petitions for review

on Octeber 21, 2020, (Appendix B)



REASONS FOR GRANTING THE PETITION

THE UNREZASONABIZ SEARCH AND STEIZURE PRAJUDICIALILY VIOCIATED THZ FOTRTH
AND FOURTEENTH AMENDMENTS TO THE TNITE" STATES CONSTITITION

The procedural and factual backaround.

A March 26, 2018 mrtion te suppress svidence was oranted on March
28, 2018 before the Honerable &, 3radley Nelsen, the Penple failed te
present competent emiicnce that officer Andersen ixnew ~f the petitionsr's
FRCS status through efficial channels befors the detention, search end
seizure initiated, The video of Andersen's vody camera recerdinc of the
incident showed that the warrantless Jdetention and search was ceoniucted
before the Aispatchef -transmitted the infermati~n of petitioner's PRCS
status. The illegal detentioen, séarch and seizure rssulted in the cases
dismissal, (CT 74)
On Merch 29, 2013, ths=s proseéutien refiled the char~es. On June 18,
2018, judge David %, Powsr Asnied the petitioner's June 18, 2018 suppre-
ssion motion based moley on snderseon's testimony‘in‘conjunctien with the
stanlards of probable cause at a preiimihéry he=riny and holding to
- enswer, (CT 74-75)
There wasn't any compstant evidence to justify an objectively reas-n-
“éble ‘ssarch or tn establ nlthe officer's knowledge of petiti~ner's FPRTS
" s%ﬁ%gq,unreugh efficial channels, prior‘£a the warrantless detention and
search, Tha fact was the information transmitted by the Aispatchsr of pet-
itioner's PICS status was transmitied s ®couple of minutes™ after the off-
icer initiétéd the illeral Aetention andnsearch. (PHT 14, é?) De nove ravi-
ew of the presliminary transcripts (Appendix F) with an indepeniant determi-
nation of the law applied to the facts failed te presenf an3 meet the pros-

ecutions burden ef cempstent evidence nf the searches reasonableness, iAnder-
son testified "I de net" remember that there was a dezler's plate on the
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rear of the vehicle. (See ‘ppeniix F, PHT pg. 28, line 4) Cal., Vsh, Code,
8 5200(b) permits a vehicle te have enly'onc licanse plate en the rear.
Thus, there wasn't any vehicle cede violatien er objectively reasenabl~

search,

The trial court erred in avarruling petitiener's Harvey-Madden

objection when it was the preper objectien., The Hafvey-Maiden !

rule
rquired inlepanient evidence ef reliability which was never supplied,
Hence, there was no cempetent avidence of the search's reasenableness,
(CT 78-79) There waan't any probable cause for the officer te step the
petitieoner and Andersen did net learn through efficial channels of his
active PRCS status, The petitiener admitted to Andersen he was en PRCS
and thats when the illeral letentien and search initiated, Tf Amdersen
had any valid probable cause te stop the petitioner whe was sleeping in
e car at 3:00 2,m., it was nnt presentsd, The Harvey-M=dden ebjectien
should have been sustained but it wasn't,

At the August 13, 2018 suppressieﬁ metien befere judre Smith, the
petitioner objected the prnsecutions judicial notice recuest of the PICS
case numoer FCR329394 because it did nnt justify the illegal Aetentien
ani search and the efficer 2id net have any inowledze of its existance | -
prior te it, (1 RT; PHT 36)

The trial ceurt julge erred in allewing the lower staniard of avidence
in & preliminary hearing to be preasented in & irial by denying the suprr-
ession metion as follews: " Apvrlying the steniards that is tn be epvlied
when the court is basicall& reviewing what magistrate 41id at the prelimi-
nary hearing, I cenclude... that there is a sufficient factual basis fer
what the megistr.te did in dsnying the metien te suppress that's been
breught here in the Superier Court in that case.™ (1 RT 37-38; CT 96)

This is where the prejulicial determinatien Vl.iated the Feurth and Four—

teanth Amerments to the Tnited States Censtitutien, The eviisnce pressnte’
8 L
1 People v. Hzrvey (1958/ 156 Cal.App.2d 156; Peeple v. Madden (1970) 208l 3d 1017



was based on the lower standards of a preliminary hecring znd net that
is 2llewed in a trial, Thus, there was a prggudicial error. "he Court of
Appeal's Opinien that the denial of the suppressien metion waz net in
error is wrong, There wasn't any vehicle cede violation at all and off-
icer Anlerson did mot have any ‘mewledge of petitioner's PRCS status
prier te the illegal search and seizure, At 3:00 a,m,, in the morning

slepping in & legally parked car, what was he harassing the petifioner
fer? The préjudicial errers contributed te the verdicts obtained, Chapman

v, Clifernia (1967) 386 U.S. 18, 24, The iliegally seized evidence cemp-
rised the offenses' fraudulent pesseséien of identifyine information in
all three counts, éreating a manifest injustice on appeal, A writ eof cert-

iorari must be granted for the prejudicial error.,



THE YNREASONABIE SEARCH AND SEIZJRE VIOLATED THE FOURTH AND FOURTEEN TH

AMENDMENTS TO TH= UNITED STATES CONDTITTTION

It is funiamentally unfair hew certain facts wers fa l%lflad or

left out of the record in the preceedincs.

On November 24, 2017, at approximately 3200 a.m., the pstitioner
wes sleeping in a car that waoe legally parked on the gide ¢f the rna”
he wes nnt the Iegal er Registered owner of, The vehicle had a dealer's
plate attached t6 the rear of it, The keys weren't in the ignitien, they
were in the ccntervcansole. Anderaén, whe was pa%rolling the ares that
merning, attention was brousht te the vehicle because it was the only
car on the bleck with fegged windews, As Anderson dreve by the vehicle,
he neticed a persen (the petitiener) =lepping en the driver's side, He
alse noticed that there wasn't any liceuse plate en the front end ~f the
Vehicle is when he decided te stop near the vehicle, Anderson testified
later that the vehicle wasin vielati~n of the vehicle cods, (3=e Apveniix
F PHT pg.'11; line 4) Iater Andersen testified "I de net" rememoer that
ihére was a dealer's.platc attgghed te the rear of the véhicle. (See App-
endix F PHT pg, 28, line 4) cai. Veh, Cede, 8 5200(b) permits a vehicle
te have eniy one license plate attached to‘ﬂmelreﬁngﬁﬁvi%?fi@ip'fge&;
was never mentiened &ni absent in the recerd,

Andersen testified that he nsed infermation previded by the petitieoner
te run a recori check threngh pelice dispitch and was zdvised that petitio-
ner was em active PRCS prior te the search emd seizure, (CT 75,76) This
28 also false testimeny, The truth is the infermation transmitted by the- -
dispatcher was transmitied a "couple of minutes" after Anlersen initicted
the illegal detentien, sserch and seizure, (See Appendix F PHT 14, 25)

The 3upreme Ceurt has consistantly held thet a convictien nbtained
by false information or infermatinn left eut of the record is fundamgptally
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unf_air. e, 2 Unit&d Stateg Ve Agurs, 427 U.So 97’ ?O3y 96 S. Ct. 2392’
49 T.E2.23 342 (1976).

There was nn ebjectively reasonable search,

t was 3:00 a.m,, and the petitioner was sleeping in a legally
Parkeé car, What was officer Anderson harassing the petitioner fer ?
The car wes not in any vehicle cede vielation, There was a dealer'sd
‘plate attached te the rear of the vehicle perm{itc4 by Cal, Veh.-Code,
B 5200(b). The vehicle not stoler with current registration, Znierson
may havevha& the right to de a welfare chack on the petitiecner, but
anymere than that was haerzssment, See 8 3067, subd. (d); People Vv, Reyes
(1998) 19 Cal.4th 743, 753-754.

Andersen had te zneck several times with his flashlight te wzke the
petitiener up, Once awaze, the petitioner previded Andersen with true
and cerrect infermation, Before Anderson could verify through efficial
sources the petitioner's PR35 status, there was @&n illegal Aeatentien ami
search without valid rezson,

The Fourth Amendment to the Tnited States Yonstitution euarantees
"the.fight of the peeple t~ be sacure in their éersons, ess pApDRrs, anml
éffects, against nnreasenable searches anl seizures, shall not be vielated
«.." The Amerdments purpese is to safeguard the iniividual's privacyfanﬁ
security sgainst arbitrary invasiens by ~overrmental officials, Canmara v,
Municipal Court (1967) 387 ".3. 523, 528, A state court mist provide =z
person with the minumum censtitutienal pretection accoried by the "nited
States Supreme Ceurt, Oregen v, Hass (1975) 420 .53, 714, 719, A presumpt-
ien e2xists that a warrantless search is unreasonable unles it falls within
a specifically delinezted exceptien te the warrant renuirement., Coelidsce
v. New Hampshire (1971) 403 7.5, 443, 454-455, "A search is not made lescal
by wnat it turms up.™ nited States v. Di Re (1948) 332 U.S., 581, 595, fn.

11



omitted. The Feurth Amerdment is enforceable against the states through
the Fourteenth Amendment. Ker v, Califernia (1963) 374 ".S,23, 33,
Evidence obtained through a search and seizure vielative of the Fourth
Amendment must zenerally be excluded in the criminal prosecutien, Mapp
V. Ohie (1961) 367 U.S . 643, 655,

Tne Iearislature has not intenied to autherize law enforcement offic-
ers to conduct searches for the sole purpcse of harassment, (See 8 3057,
subd;, (d)) Statutofy searches prohibit arbitrary, capricicus, or harseg-
ing searches. People v. Douglas (2015) 240 Cal.4th 855, 861, 863; Samson
v, California (2005) 547 U.S. 843, 856, The officer's knowledge based
upen the objectivel§ reasonadle stenlard is requireé. People'v. Douglas,
supra, 240 Cal, 4th at pp. 862, 855, 868, Purely histerical facts, snuch
ag what the officer knéw and whether he sﬁbjectively believed are reviewed
‘for substantial evidence. (Id. at p. 859) |

. W¥hen an efficer accosts an individual and restrains his fresdom te
walk away, he has "seized" that person, Terry v, Ohio (1368) 392 U.%, 1,
16, An efficer may“detain'@r errest a suspect based on official channels.
People v. Brewn (2015) 61 Cal,4th 9568, 983; People v, Madden, supre, 2
Cal.3d at p, 10213 United States v, Hensley (1985) 469 U.S. 221, 231-233,
Harvey-Madden maintains centimiing vitality;hPeeple V. Remeeo (2015) 240
balfﬂpp.4th 931; 945, The court inilepeniantly applies law te the facts,
(Ia,: at pp. 941-942)

The prosecuti@ﬁs shewing is insufficient when ne basis is adduced,
Peoplé v, Madden, supra, 2 Cal.4th at p, 1021, nr the related evidence is
of "a very vague nsture, " Teople v, Harvey, supra, 156 Cal, 2d at p. 321,
or "was whelly insufficient te justify detention,™ In re Eskiel (1993)

15 Cal.App. 4th 1638, 1644, Here, there is ne svidence to justify a deten-
tion..(Ibid.) Stated differently, even if the petitiﬁner wes subject te
a statutory‘?RCS search and his expec tation of privacy was "slight,'

12



People v, Deuglas, supra, 240 Cal.ipp.4th at p. 872, Andlerson was nnt

authorized to search petitioner for the purpese of héragsment; (See 8

3067;'subd6(§§), it was 3:00 a.m, and the petitiener wes sleeping in a
lesally parke&.car. (PHT 10-12) What was cificer Anderser messing with
the petitioner for ? B - : |

The Court ef Aépeal is wr@ng.in its epinion thaet the denial of the

suppréssi@n metien was net in error becauaevit was, The court should
grant this petition for & writ of certierari because the detentien,

-search and seizure was unreasenable,
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CONCLUSION

The petition for a writ of certiorari should be granted.

iy

4@ D@C@(ﬂ&( W 9\0%

14

S



