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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-4758

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
BRIAN DAVID HILL,

Defendant - Appellant.

Appeal from the United States District Court for the Middle District of North Carolina, at
Greensboro. Thomas D. Schroeder, Chief District Judge. (1:13-cr-00435-TDS-1)

Submitted: July 21, 2020 Decided: October 16, 2020

Before DIAZ, HARRIS, and RUSHING, Circuit Judges.

Affirmed by unpublished per curiam opinion.

E. Ryan Kennedy, ROBINSON & MCELWEE, PLLC, Clarksburg, West Virginia, for
Appellant. Matthew G.T. Martin, United States Attorney, Anand P. Ramaswamy,
Assistant United States Attorney, OFFICE OF THE UNITED STATES ATTORNEY,
Greenshoro, North Carolina, for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Brian David Hill appeals the district court’s judgment revoking his supervised
release and imposing a sentence of nine months in prison, followed by an additional nine
years of supervised release. On appeal, Hill argues that the district court erred by
conducting the revocation hearing without a jury and failing to apply a beyond a reasonable
doubt standard of proof, erred in finding that Hill violated a condition of his supervised
release, and abused its discretion in denying Hill’s motion to continue the revocation
hearing. We affirm.

Hill first asserts that proof beyond a reasonable doubt, not preponderance of the
evidence, is the appropriate standard for revoking supervised release and further claims
that a jury must make the relevant factual findings. However, we have previously
determined “that the conditional liberty to which those under supervised release are subject
entails the surrender of certain constitutional rights, including any right to have the alleged
supervised release violation proved to a jury beyond a reasonable doubt.” United States v.
Ward, 770 F.3d 1090, 1099 (4th Cir. 2014); see Johnson v. United States, 529 U.S. 694,
700 (2000) (holding that supervised release violation “need only be found by a judge under
a preponderance of the evidence standard, not by a jury beyond a reasonable doubt™).
Although Hill argues that the Supreme Court’s holding in United States v. Haymond, 139
S. Ct. 2369 (2019) (striking down 18 U.S.C. § 3583(k) (2018)) should be extended to all
supervised release proceedings, we conclude that Haymond had no impact on Hill’s
revocation sentence imposed under 18 U.S.C. § 3583(e)(3) (2018). Accordingly, because

Ward remains good law, its holding forecloses Hill’s argument.
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Hill next argues that the district court erred in finding that Hill violated the
conditions of his supervised release. We review the district court’s revocation decision for
abuse of discretion and its factual findings for clear error. United States v. Dennison, 925
F.3d 185, 190 (4th Cir. 2019). Hill challenges the district court’s finding that he committed
a state offense by violating Virginia’s indecent exposure statute and argues that his conduct
was neither intentional nor obscene, as required to violate Va. Code Ann. § 18.2-387
(2018).

We have reviewed the record and find no merit to Hill’s contentions. To satisfy its
burden of proof at the revocation proceeding, the Government presented evidence that,
while serving his supervised release term, Hill intentionally made an obscene exposure of
his person in a public place. Hill was arrested after exposing himself and taking naked
photographs of himself late at night in various areas of the commercial district of
Martinsville. The district court credited the testimony and evidence presented by the
Government and rejected the alternative explanations that Hill offered to excuse his
conduct. See United States v. Layton, 564 F.3d 330, 334 (4th Cir. 2009) (“The district
court’s credibility determinations receive great deference.” (internal quotation marks
omitted)). Further, the Government sufficiently demonstrated that Hill’s conduct was
obscene. See Va. Code Ann. § 18.2-372; Price v. Commonwealth, 201 S.E. 2d 798, 800
(Va. 1974). Accordingly, the district court did not abuse its discretion in revoking Hill’s
supervised release when it determined that the Government established, by a
preponderance of the evidence, that Hill intentionally violated the Virginia statute and that

his conduct was obscene.
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Finally, Hill asserts that the district court abused its discretion in denying his motion
for a continuance made on the day of the revocation hearing. Hill sought to delay the
revocation hearing until his appeal on the Virginia indecent exposure conviction was
complete. “We review the denial of a motion for a continuance for abuse of discretion.”
United States v. Copeland, 707 F.3d 522, 531 (4th Cir. 2013). “‘[B]road discretion must
be granted trial courts on matters of continuances; only an unreasoning and arbitrary
insistence upon expeditiousness in the face of a justifiable request for delay violates the
right to the assistance of counsel.”” United States v. Williams, 445 F.3d 724, 738-39 (4th
Cir. 2006) (quoting Morris v. Slappy, 461 U.S. 1, 11-12 (1983)). Even where this broad
discretion has been abused, “the defendant must show that the error specifically prejudiced
his case in order to prevail” on appeal. Copeland, 707 F.3d at 531 (brackets and internal
quotation marks omitted).

The district court was not required to grant Hill’s motion for a continuance pending
the conclusion of his appeal of his indecent exposure conviction in Virginia circuit court.
See United States v. Spraglin, 418 F.3d 479, 480-81 (5th Cir. 2005) (rejecting appellant's
argument that district court abused its discretion in revoking his supervised release based
on evidence of his state murder conviction, which was still pending on appeal when
supervised release was revoked); United States v. Fleming, 9 F.3d 1253, 1254 (7th Cir.
1993) (“The conviction itself, whether or not an appeal is taken, provides adequate proof
of the violation of state law to justify revoking probation.”). Further, Hill has not
established that he was prejudiced by the denial of the motion. We therefore conclude that

the district court did not abuse its discretion in denying Hill’s motion.
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Accordingly, we affirm the district court’s judgment. We dispense with oral
argument because the facts and legal contentions are adequately presented in the materials
before this court and argument would not aid the decisional process.

AFFIRMED
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FILED: October 16, 2020

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-4758
(1:13-cr-00435-TDS-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

BRIAN DAVID HILL

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/sI PATRICIA S. CONNOR, CLERK
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ENTERED ON DOCKET,
R.55

- ®nited States Digtrict Court
| Middle District of North Carolina.

ERICA JUDGMENT IN A CRIMINAL CASE

Case Number: 1:13CR435-1
USM Number:

BRIAN DAVID HILL

John Scott Coalter *

Defendant’s Attorney
THE DEFENDANT:
X pleaded guilty to count 1.
(| pleaded nolo contendere to count(s) ____ _ which was accepted by the court.
a was found guilty on count(s) after a plea of not quilty.
lThe defendant is adjudicated guilty of these offenses: .
Title & Section Nature of Offense Offense Ended Count
18:2252A(a)(5)(B} and (b)(2) Possession of Child Pornography August 29, 2012 1

The defendant is sentenced as provided in pages 2 through 6 of this judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

O The defendant has been found not guilty on count(s)
O Count(s) {is)(are) dismissed on the motion of the United States.

IT IS ORDERED that the defendant shall notify the United States Attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to
pay restitution, the defendant shall notify the court and United States attorney of any material change in the defendant's economic
circumstances. .

November 10, 2014

Rate of imposition of Judgment

f\l)(/ﬂ(aw« (. dﬁfw \(I

Signature of Jucge Q
William L. Osteen, Jr., Chief United States Distritt Judge

Name & Tile of Judge

NOV 12 2014

Dale

Case 1:13-cr-00435-TDS Document 54 Filed 11/12/14 Paoe 1 of 6
Case 1:13-cr-00435-TDS Document 200 Filed 10/07/19 Paoe 11 of 16
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DEFENDANT: BRIAN DAVID HILL
CASE NUMBER: 1:13CR435-1

IMPRISONMENT

The defendant is hereby commitied 1o the custody of the United States Bureau of Prisons fo be imprisoned for a total term of ten (10) months
and twenty {20) days, but not less than time served.

O The court makes the following recommendations to the Bureau of Prisons:

X The defendant is remanded to the custody of the United States Marshal,

O The defendant shall surrender to the United States Marshal for this district.
O a am/pm on

3 as notified by the United States Marshal,

O The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
O before 2 pmon
O as notified by the United States Marshal.

O as notified by the Probation or Prefrial Services Office.

RETURN
] have executed this judgment as follows:

Defendant delivered on to at

, with a certified copy of this judgment.

_— e

UNITED STATES MARSHAL

BY

TEPUTY UNITED STAfTES MARSHAL

Case 1:13-cr-00435-TDS Document 54 Filed 11/12/14 Paoe 2 of 6
Case 1:13-cr-00435-TDS Document 200 Filed 10/07/19 Paoe 12 of 16
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DEFENDANT. BRIAN DAVID HILL
CASE NUMBER: 1:13CR435-1

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of ten (10) years.

The defendant must report to the probaticn office in the district to which the defendant is released within 72 hours of release fram the
custody of the Bureau of Prisons.

The defendant shall not commit another federal, state, or local crime.

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug fests
thereafter, as determined by the court.

D_ The above drug testing condition is suspended based on the court's determination that the defendant poses a low risk of future substance
abuse. (Check, if applicable,)

® The defendant shall not possess a firearm, destructive device, or any other dangerous weapon. (Check, if appficable.)
& The defendant shall cooperate in the collection of DNA as directed by the probation officer, (Check, if applicable.)

™ The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act {42 U.S.C § 16901, et seq.) as
directed by the probation officef, the Bureau of Prisons, or any state sex offender registration agency in which he or she resides, works, is a
student, or was convicted of a qualifying offense, (Check, if applicable.)

Othe defendant shali participate In an approved program for domestic violence. (Check, if applicable.)

If this judgment imposes a fine or a restitution, it is a condition of supervised refease that the defendant pay in accordance with the
Schedule of Payments sheet of this judgment.

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions on
the attached page. .

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without the permission of the court or probation officer;

2) the defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer,

3) the defendant shall answer truthfully all inquiries by the probation officer and foliow the instructions of the probation officer;

" 4) the defendant shall support his or her dependents and meet other family responsibilities;

5) the defendant shall work regularly at a lawful occupation unless excused by the probation officer for schaoling, training, or other acceptable
reasons;

8) ' the defendant shall notify the probation officer at least ten days prior fo any change in residence or employment;

7} the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any controlled
substance or any paraphernalia related o any controlled substances, except as prescribed by & physician;

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9) the defendant shall not associate with any persons engaged in crimina! activity, and shall not assoclate with any person convicled of a

felony unless granted permission to do so by the probation officer;

the defendant shall permit a probation officer to visit him or her at any time at home cr eisewhere and shall permit confiscation of any

coniraband observed in plain view of the probation officer; '

11) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer;

12 the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
permission of the court; . : .

13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s criminal
record or personal history or characteristics, and shall permit the probation officer to make such notifications and to confirm the defendant’s
compliance with such notification requirement.

-
o
~

Case 1:13-¢cr-00435-TDS Document 54 Filed 11/12/14 Page 3 of 6
Case 1:13-cr-00435-TDS Document 200 Filed 10/07/19 Paoe 13 of 16
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DEFENDANT; BRIAN DAVID HILL
CASE NUMBER: 1:13CR435-1

SPECIAL CONDITIONS OF SUPERV|SION

The defendant shall cooperatively participate in an evaluation and a mental health treatment program with emphasis on sex offender treatment,
and pay for those trealment services, as directed by the probation officer. Treatment may include physiological testing, such as the polygraph
and penile plethysmograph, and the use of prescribed medications.

The defendant shall not possess or use a computer or any other means fo access any "on-line computer service” at any location (including
employment} without the prior approval of the probation officer. This includes any Internet service provider, bulletin board system, or any other
public or private computer network.

If granted access to an "on-line computer service,” the defendant shall consent to the probation officer conducting periodic unannounced
examinations of his computer equipment, which may include hardware, software, and copying all data from his computer. This may include the
removal of such equipment, when necessary, for the purpose of conducting a more thorough examination.

The defendant shall consent to third-party disclosure to any employer or potential emplayer concerning any computer-related restrictions that
have been imposed upon him.

The defendant shall provide his personal and business telephone records to the probation officer upon request and consent to the release of
certain information from any on-line, telephone, or similar account.

The defendant shall not have any contact, other than incidenta! contact in a public forum such as ordering in a restaurant, grocery shopping,

etc., with any person under the age of 18, except his own children, without prier permission of the probation officer. Any approved contact shall

be supervised by an adult at all times. The contact addressed in this condition includes, but is not limited to, direct or indirect, parsonal,

telephonic, written, or through a third party. If the defendant has any contact with any child, that is a person under the age of 18, not otherwise

gddressed in this condition, the defendant is required to immediately remove himself from the situation and notify the probation office within 24
ours. :

The defendant shall not frequent ptaces where children congregate, such as parks, playgrounds, schools, video arcades, daycare centers,
swimming paals, or other places primarily used by children under the age of 18, without the prior approval of the probation officer. -

The defendant shall not view, purchase, possess, or control any éexually axplicit materials, including, but not limited to, pictures, magazines,
video tapes, movies, or any material obtained through access to any computer or any material linked to computer access or use,

The defendant shall submit to a search of his person, property, hause, residence, vehicie, papers, computer, other electronic communication or

data storage devices or media, and effects at any time, with or without a warrant, by any law enforcement officer or probation officer with
reasonabla suspicion concerning unlawful conduct or & violation of a condition of probation or supervised release.

The defendant shall register with the state sex otfender registration agency in any state where he may reside, is employed, carries on a
vocation, oris a student. .

Case 1:13-cr-00435-TDS Document 54 Filed 11/12/14 Paae 4 of 6
Case 1:13-cr-00435-TDS Document 200 Filed 10/07/19 Paoe 14 of 16
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Page 5of 6
DEFENDANT: BRIAN DAVID HILL
CASE NUMBER: 1:13CR435-1
CRIMINAL MONETARY PENALTIES
The defenda\nt must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.
Assessment Fine Restitution
TOTALS $ 100.00 _ $ $
[0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (AQ 245C) will be entered

after such determination.

O The defendant must make restitution {including community restitution) to the following payees in the amount listed below.

if the defendant makes a partial payment, each Ea?ree shall receive an approximately proportioned payment, unless specified otherwise in
e

the pricrity order or percentage payment column beiow. However, pursuant to 18 U.5.C. § 3664(), all nonfederal victims must be paid before
the United States is paid. )

Name of Payee Total Loss* - Restitution Ordered Priority or Percentage
TOTALS $ $

O Restitution amount ordered pursuant to piea agreement §

O The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

O The court determined that the defendant does not have the ability to pay interest and it is ordered that:
O the interest requirement is waived for the g fine [ restitution.

[ theinterestrequirementforthe [ fine O restitution is modified as follows:

* Findings for the total amount of losses are required under Chapters 1094, 110, 110A, and 113A of Title 18 for offenses committed on
or after September 13, 1994, but before April 23, 1996,

Case 1:13-cr-00435-TDS Document 54 Filed 11/12/14 Page 5 of 6
Case 1:13-cr-00435-TDS Document 200 ' Filed 10/07/19 Paoe 15 of 16
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DEFENDANT: BRIAN DAVID HILL
CASE NUMBER: 1:13CR435-1

SCHEDULE OF PAYMENTS

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows:

A X Lump sum payment of $ 100.00 due immediately, balance due
O not later than ,or
[J in accordance with a C, O D, O E, or O F below; or

s O Payment to begin immediately (may be combined with O3 C. 0 D, or OF below); or

c O Payment in equal (e.g. weekly, monthiy, quarterly) installments of over a period of (e.g.,
months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or
+
p O Payment in equal {e.g. weekly, monthly, quarterly) installments of § over a period of (e.g.,
months or years}, to commence (e.g., 30 or 60 days) after release from imprisonment to a term of supervision; or
e L Payment during the term ¢f supervised release will commence within {e.g., 30 or 60 days) after release from

imprisanment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F A Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if this judgment Imposes imprisonment, payment of criminal monetary penalties is due during
imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau-of Prisons’ Inmate Financial
Responsibility Program, are 1o be made to the Clerk of Court, United States District Court for the Middle District of North Carolina, 324 West
Market Street, Greensboro, NC  27401-2544, unless otherwise directed by the court, the probation officer, or the United States Attorney.
Nothing hereln shall prohibit the United States Attorney from pursuing collection of outstanding criminal monetary penaities.

1

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Defendant and Co-Defendant Names, Case Numbers (including defendant number), Total Amount, Joint and Several Amount, and
corresponding payee, if appropriate.

[ The defendant shall pay the cost of prosecution.
J The defendant shall pay the following court cost{s):

The defendant shall forfeit the defendant's interest in the following property to the United States: o the extent any personal items not
relqtedd to the offense of this investigation, the United States is authorized to return those items to Mr. Hill at the conclusion of any appeals
period.

Payments shall be applied in the following order: (1) assessment; (2) restitution principal; {3) restitution interest, (4) fine principal, (5) fine interest,
(6) community restitutio&, (7) penalties, and (8) costs, including cost of prosecution and court costs.

ase 1:13-cr-00435-TDS Document 54 Filed 11/12/14 Pace 6 of 6
Case 1:13-cr-00435-TDS Document 200 Filed 10/07/19 Paoe 16 of 16
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FILED: November 17, 2020

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-4758
(1:13-cr-00435-TDS-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

BRIAN DAVID HILL

Defendant - Appellant

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Judge Diaz, Judge Harris, and Judge
Rushing.
For the Court

/s/ Patricia S. Connor, Clerk






