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UNPUBLISHED

UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT
No. 20-6803
Petltloner‘"Ap p ellant, T T T T T T T T T T T s T T T T
| AR ki § A o sl e At s A V. - - - s
R. GRAHAM, JR., Warden,

Respondent - Appellee.

Appeal from the United States District Court for the District of Maryland, at Greenbelt
George Jarrod Hazel, District Judge. (8:18-cv-02188-GJH)" '

Submitted: October 20, 2020 Decided: October 23, 2020

Before GREGORY, Chief Judge, DIAZ, Circuit Judge, and SHEDD, Senior Circuit Judge.

Dismissed by unpublished per curiam opinion.

Dana Sylvester Whitley, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Dana Sylvester Whitley seeks to appeal the district court’s order dismissing as
untimely his 28 U.S.C. § 2254 petition. See Gonzalez v. Thaler, 565 U.S. 134, 148 & n.9
(2012) (explaining that § 2254 petitions are subject to one-year statute of limitations,
running from latest of four commencement dates enumerated in 28 U.S.C. § 2244(d)(1)).
The order is not appealable unless a circuit justice or judge issues a certificate of
appealability. 28 U.S.C. § 2253(c)(1)(A). A certificate of appealability will not issue
absent “a substantial showing of the denial of a constitutional right” 28 U.S.C.
§ 2253(c)(2). .When, as here, the district court denies relief on procedural grounds, the
prisoner must demonstrate both that the dispositive procedural ruling is debatable and that
the petition states a debatable claim of the denial of a constitutional right. Gonzalez, 565
U.S. at 140-41 (citing Slack v. McDaniel, 529 U.S. 473, 484 (2000)).

We have independently reviewed. the record and conclude that
Whitley has not made the requisite showing. Accordingly, we deny Whitley’s motion for
a certificate of appealability and dismiss the appeal. We dispense with oral argument
because the facts and legal contentions are adequately presented in the materials before this
court and argument would not aid the decisional process.

DISMISSED



Case 8:18-cv-02188-GJH Document 11 Filed 05/06/20 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DANA SYLVESTER WHITLEY *
Petitioner *
v x Civil Action No. GJH-18-2188
R. GRAHAM, JR., Warden, and *
THE ATTORNEY GENERAL OF THE
STA‘TETOF',M;A;RYL_AND".T‘ I T T e T T
Respondents X
* k¥

MEMORANDUM OPINION

Respondents have filed a Limited Answer seeking dismissal of Dana Sylvester Whitley’s
Petition for a Writ of Habeas Corpus pursuant to 28 U.S.C. §2254 as untimely filed. (ECF No. 4).
Whitley filed a Reply (ECF 8), and subsequently filed a Motion for Summary Judgment (ECF No.
10). After reviewing the submissions, the Court finds that no hearing is necessary. See D. Md.
Local R. 105.6; Rule 8, Rules Governing Section 2254 Proceedings in the United States District
Courts; see Fisher v. Lee, 215 F.3d 438, 455 (4th Cir. 2000) (habeas petitioner not entitled to a
hearing). For the reasons set forth below, the Petition will be denied and dismissed as untimely
and the Motion for Summary Judgment will be denied. A certificate of appealability shall not
issue.

BACKGROUND
Whitley was convicted by a jury in the Circuit Court for Baltimore County on two counts of
second-degree attempted murder. On September 25, 1998, he was sentenced to two consecutive
term of twenty years of imprisonment. Petition, ECF No. 1 at 1. State v. Dana Whitley, Case No.

03-K-98-001010 (Balt. Cty. filed March 16, 1998).

LPPENRIY P
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Whitley’s judgment of conviction was affirmed on appeal. Dana Whitley v. State of
Maryland, No. 1427, Sept. Term 1998, slip op. at 17 (Md. Ct. Spec. App., Mar. 21, 2000). ECF
No. 4-1 at 22-39. The Court of Appeals of Maryland denied his petition for certiorari. Dana
Whitley v. State of Maryland, 359 Md. 335 (June 27, 2000) (table) ECF No. 1-1 at 40. Whitley
sought no further review in the Supreme Court of the United States. ECF 1 at 3.

Beginning in 2003, Whitley filed various challenges to his conviction in state court,
including: (1) a petition in 2003 for postconviction relief (ECF No. 4-1 at 10); (2) motions in 2006
for a new trial (Id. at 15-16); (3) motions in 2006 for modification of sentence (/d.); (4) a motion
in 2011 to reopen post-conviction proceedings (/d. at 16); (5) a motion in 2013 to correct an illegal
sentence (/d. at 16); (6) a motion in 2014 to reopen post-conviction proceedings (/d. at 17); (7)
two motions in 2015 to correct an illegal sentence (/d. at 17-18); and (8) a motion in 2016 to correct
an illegal sentence. (Id. at 19).

On July 16, 2018, Whitley filed this pro se petition for federal habeas corpus relief, which
is signed and dated on July 5, 2018, and the Court shall consider it filed on the earlier date. ECF
No. 1 at 16. See Rules Governing Section 2254 Proceedings in the United States District Courts,
Rule 3(d) (mandating prison-mail box rule); Houston v. Lack, 487 U.S. 266 (1988). In the Petition,
Whitley contends that the state courts should have merged his two convictions for attempted
'second-degree murder under principles of lenity. ECF No. 1 at 5, ECF No. 1-1. He argues the
failure to merge his sentences violated his right against cruel and unusual punishment under the

Eighth Amendment. ECF 1-1 at 1.
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DISCUSSION
A one-year statute of limitations applies to habeas petitions in non-capital cases for a

person convicted in a state court. See 28 U.S.C. § 2244(d)(1); Wall v. Kholi, 562 U.S. 545, 549
(2011). The one-year limitation period runs from the latest of four dates:

(A) the date on which the judgment became final by the conclusion

of direct review or the expiration of the time for seeking such

review;

(B) the date on which the impediment to filing an application created

by State action in violation of the Constitution or laws of the United

States is removed, if the applicant was prevented from filing by such

State action;

(C) the date on which the constitutional right asserted was initially

recognized by the Supreme Court, if the right has been newly

recognized by the Supreme Court and made retroactively applicable

to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims

presented could have been discovered through the exercise of due

diligence.
28 U.S.C. § 2244(d)(1). The one-year period begins running when direct review of the state
conviction is completed or when the time for seeking direct review has expired, unless one of the
circumstances enumerated by the statute is present and starts the clock running at a later date. See
id. § 2244(d)(1)(A)~(D). Additionally, “[t]he time during which a properly filed applicatibn for
State post-conviction or other collateral review with respect to the pertinent judgment or claim is
pending shall not be counted toward any period of limitation under this subsection.” Id. 2244(d)(2).

The one-year period is tolled statutorily while properly filed post-conviction proceedings

or other collateral review are pending. See 28 U.S.C. § 2244(d)(2); see also Wall, 562 U.S. at 549;
Holland v. Florida, 560 U.S. 631, 650-51 (2010); Harris v. Hutchinson, 209 F.3d 325, 328 (4th

Cir. 2000). Further, the statute of limitations may be subject to equitable tolling under

3
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“extraordinary circumstances.” Holland, 560 U.S. at 634. To be entitled to equitable tolling, a
petitioner must establish either that some wrongful conduct by respondent contributed to his delay
in filing or that circumstances beyond his control caused the delay. See Harris, 209 F.3d at 330.
Equitable tolling is available in “those rare instances where—due to circumstances external to the
party’s own conduct—it would be unconscionable to enforce the limitation against the party.”
Rouse v. Lee, 339 F.3d 238, 246 (4th Cir. 2003) (quoting Harris, 209 F.3d at 330). Thus, a
petitioner is entitled to equitable tolling only if he shows “(1) that he has been pursuing his rights
diligently, and (2) that some extraordinary circumstance stood in his way and prevented timely
filing.” Holland, 560 U.S. at 649 (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)).

For the purpose of assessing the date when the one-year limitations period started to run
under these facts, the operative date is the day Whitley’s judgment became final. 28 U.S.C.
2244(d)(1)(A). Whitley’s judgment of conviction became final on September 25, 2000, when the
time to file a certiorari petition in the Supreme Court of the United States expired. Sup. Ct. Rule
13.1 (providing certiorari petition is to be filed within 90 days of the date of the challenged
judgment). The limitations period was triggered on September 25, 2000 and it expired one year
later on September 25, 2001. During that time Whitley had no “properly filed application for State
post-conviction or other collateral review” to statutorily toll the limitations period. 28 U.S.C.
§2244(d)(2). Whitley’s first state postconviction petition was not filed until January 8, 2003. ECF
No. 4-1 at 10. By that time, the one-year limitations period had elapsed. See, e.g., Smith v.
McGinnis, 208 F.3d 13, 16-17 & n.2 (2d Cir. 2000) (explaining that a state collateral proceeding
commenced after the one-year limitations period has already expired does not “reset” the start of
the limitations period). When Whitley filed this §2254 petition, more than 16 years had passed

since the expiration of the September 25, 2001 deadline.
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Whitley’s Petition, Reply, and Motion for Summary Judgment all suggest that he
misunderstands how the one-year period is calculated. Whitley accurately notes that on January
18, 2017, the Circuit Court for Baltimore County denied his Motion to Correct Illegal Sentence
and on January 18, 2017, the Court of Special Appeals affirmed the Circuit Court’s decision. ECF
No. 10-1, ECF No. 1-1; ECF No. 7. On July 16, 2018, he filed a petition for certiorari. ECF No.
7: ECF 4-1 at 16. The one-year limitations period had expired in 2001, the Motion to Correct
Illegal Sentence and subsequent filings in state court did not revive the limitations period which
had expired long before the state court motion was ﬁlea. See e.g. Sibley v. Culliver, 377 F.3d
1196, 1204 (11th Cir. 2004) (“A state court filing after the federal habeas filing deadline does not
revive it.”); see also Brown v. Langley, 348 F. Supp. 2d 533, 536 (M.D.N.C. 2004) (holding that
“subsequent motions or petitions cannot revive a period of limitation thét has already run”).
Moreover, the one-year limitations had long expiréd by the time he filed his federal habeas petition.

Further, he alleges no facts to warrant equitable tolling. Whitley does not allege
Respondents prevented him from filing a timely § 2254 petition in federal court, and fails to
demonstrate “extraordinary circumstances” beyond his control that prevented him from complying
with the statutory time limit. Accordingly, the Petition will be denied and dismissed as time-barred.
Whitley, as‘the moving party fails to show there is a genuine dispute as to any material fact in
regard to the timeliness of the petition or that he is entitled to judgment in his favor as a matter of
law for summary judgment to be entered in his favor. Fed. R. Civ. P. 56(a). Whitley’s Motion
for Summary Judgment will be denied.

CERTIFICATE OF APPEABILITY
A district court “must issue or deny a certificate of appealability when it enters a final order

adverse to the applicant” on a § 2254 petition. Rule 11(a), Rules Governing Section 2254
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Proceedings in the United States District Courts. Because the accompanying Order is a final order
adverse to the applicant, Whitley must receive a certificate of appealability before an appeal may
proceed. 28 U.S.C. § 2253(c)(1). Where, as is the case here, a petition is denied on procedural
grounds, a petitioner satisfies the standard with a shoWing that reasonable jurists “would find it
debatable whether the petition states a valid claim of the denial of a constitutional right” and
“whether the district court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473,
484 (2000). A litigant seeking a COA must demonstrate that a procedural ruling barring relief is
itself debatable among jurists of reason; otherwise, the appeal would not “deserve encouragement
to proceed further.” Buck v. Davis, 137 S. Ct. 759, 777 (2017). Because Whitley has not made the
requisite sl;lowing, the Court will decline to issue a certificate of appealability. Whitley may request
a certificate from the United States Court of Appeals for the Fourth Circuit. See Fed.R.App.P.
22(b); Lyons v. Lee, 316 F.3d 528, 532 (4th Cir. 2003) (considering whether to grant a certificate
of appealability after the district court declined to issue one).
CONCLUSION

For the reasons set forth in this Memorandum Opinion, Whitley’s Motion for Summary

Judgment will be denied. The Petition is denied and dismissed as time-barred. The Court declines

to issue a certificate of appealability. A separate Order follows.

May 6, 2020 /s/
Date GEORGE J. HAZEL
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DANA SYLVESTER WHITLEY *

Petitioner *

v * Civil Action No. GJH-18-2188
R. GRAHAM, JR., Warden, and *

THE ATTORNEY GENERAL OF THE

STATE OF MARYLAND *

Respondents *

¥ k%
ORDER

For reasons stated in the foregoing Memorandum Opinion, it is this 6th day of May,
2020, by the United States District Court for the District of Maryland, hereby ordered:

1. Petitioner’s Motion for Summary Judgment (ECF No. 10) IS DENIED;

2. The Petition (ECF No. 1) IS DENIED AND DISMISSED as time-barred;

3. The Court DECLINES to issue a certificate of appealability;

4. The Clerk SEND a copy of this Order and Memorandum Opinion to Petitioner
and to Respondents’ counsel; and

5. The Clerk CLOSE this case.

/s/
GEORGE J. HAZEL
United States District Judge




Circuit Court for Baltimore County
Case No. 98-CR-1010
UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYILAND

No.2586

September Term, 2016

DANA SYLVESTER WHITLEY -
V.

STATE OF MARYLAND

Woodward, C.J.,
Friedman,
Kenney, James A., III.
(Senior Judge, Specially Assigned),

JJ.

PER CURIAM

Filed: April 6,2018

*This is an unreported opinion, and it may not be cited in any paper, brief, motion, or other
document filed in this Court or any other Maryland Court as either precedent within the
rule of stare decisis or as persuasive authority. Md. Rule 1-104.
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STATE OF MARYLAND *. IN THE

Plaintiff * CIRCUIT COURT
* FOR
* BALTIMORE COUNTY
V. .
DANA WHITLEY =~ T et keiios
Defendant K e
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Upon consideration of the Defendant’s Metior to Correct an Illegal Sentence, filed on

November 14, 2016, and the State’s Answer and Motion to Dismiss the Motion, it is
Tﬁ

this ( g day of January, 2017, by the Circuit Court for Baltimore County, hereby

ORDERED, that Ijeféndaﬁt’s Motion to Correct an Ilegal Sentence is DENIED.

e

H. Patrick Stringer, Judgé

cc: Dana Whitley #277-914
Office of the State’s Attorney
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V.

FILED: November 24, 2020

- UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-6803
(8:18-cv-02188-GJH)

DANA SYLVESTER WHITLEY

Petitioner - Appellant

R. GRAHAM, JR., Warden

Respondent - Appellee

ORDER

The .court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Chief Judge Gregory, Judge Diaz, and
Senior Judge Shedd.
For the Court

/s/ Patricia S. Connor, Clerk
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HABEAS,PROSE,SA-TJ

U.S. District Court
District of Maryland (Greenbelt)
CIVIL DOCKET FOR CASE #: 8:18-cv-02188-GJH

Whitley v. Graham Jr. Date Filed: 07/16/2018
Assigned to: Judge George Jarrod Hazel Jury Demand: None
Cause: 28:2254 Petition for Writ of Habeas Corpus (State) Nature of Suit: 530 Habeas Corpus
(General)
- Jurisdiction: Federal-Question
Petitioner
 Dana Sylvester Whitley "= Trepresented by Dana Sylvester-Whitley - ) T
| R | - w7794
e _WESTERN_CORRECTIONAL
INSTITUTION
101889
13800 McMullen nghway, South West
Cumberland, MD 21502
~ee= - Email:- -
PRO SE
V.
Respondent
R. Graham Jr. represented by Daniel John Jawor
Warden Office of the Maryland Attorney General

200 Saint Paul Pl

Baltimore, MD 21202
4105766415

Fax: 1105766475

Email: djawor@oag.state.md.us
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Email All Attorneys |
'Email All Attorneys and Ac:cutlonau Reup. nts

Date Filed # |Docket Text
07/16/2018

J—

PETITION for Writ of Habeas Corpus, filed by Dana Sylvester Whitley.
(Attachments: # | Memorandum in Support, # 2 Attachment, # 3 Envelope)(nu,
Deputy Clerk) (Entered: 07/18/2018)

07/16/2018 2 | MOTION for Leave to Proceed in forma pauperis by Dana Sylvester Whitley(nu,
Deputy Clerk) (Entered: 07/18/2018)
07/26/2018 3 | ORDER Granting 2 Motion for Leave to Proceed in forma pauperis; directing

respondents to file an answer within Forty (40) days from the date of this Order;

httos://ecf mdd.circd.den/cei-bin/DktRpt.pl2115286 M PPE N iy B 9/6/2019
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