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for the Eastern District of Texas
No. 6:17-CV-196

Before SMITH, WILLETT, and DUNCAN, Circuit Judges.

JERRY E. SMITH, Circuit Judge:

Christopher Torres sued a correctional officer and several staff
members and administrators per 42 U.S.C. § 1983 (and state tort law) for
allegedly failing to protect him from an attack by another inmate in violation
of the Eighth Amendment. The defendants successfully moved to dismiss
for failure to state a claim under Federal Rule of Civil Procedure 12(b)(6).
The district court denied Torres’s motion to alter or amend the judgment
per Federal Rule of Civil Procedure 59(¢). We affirm.
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Torres worked as an inmate janitor in an administrative segregation
unit. During mealtimes in that unit, the floor officer—in this case, Jonathan
Endsley—opens a row of seven inmates’ food tray slots in quick succession.
Once the slots are open, the inmate janitor delivers each inmate a food tray.
Inmates often request that officers pass through miscellaneous items, such as
books, newspapers, and magazines. Usually, the officer directs an inmate
janitor to fulfill those requests. After the food trays are distributed, the offi-
cer closes the slots.

While Endsley and Torres were delivering meals, Angel Sanchez, one
of the inmates, requested that Endsley retrieve pictures from the floor out-
side his cell. Endsley directed Torres to pick up the photos, Torres complied
willingly, noting that Sanchez “appeared harmless and asked in the right
tone.” When Torres reached to grab the pictures off the ground, however,
Sanchez stabbed him on the right side of his neck. Torres claims that, as a
result, he has breathing, speech, eating, and drinking problems, continually
has to clear his throat, has a persistent cough, and gets headaches. He alleges
that a neurologist has said that his medical complications are “lifelong” and
“irreparable.” |

Torres contends that the district court erred in dismissing his § 1983
claims.! We review the 12(b)(6) dismissal de novo. Jackson v. City of Hearne,
959 F.3d 194, 200 (5th Cir. 2020). “To plead a constitutional claim under
§ 1983, [Torres] must allege that a state actor violated a constitutional right.”
Id.

A.
Torres avers that Endsley’s alleged failure to protect his health and

! Torres does not expressly challenge the dismissal without prejudice of his pen-
dent state-law claims.
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safety violated the Eighth Amendment. “The Supreme Court has held that
the treatment a prisoner receives in prison and the conditions under which
he is confined are subject to scrutiny under the Eighth Amendment.” Cantu
v. Jones, 293 F.3d 839, 844 (5th Cir. 2002). Accordingly, “prison officials
have a duty to protect prisoners from violence at the hands of other pris-
oners.” Id. A prison official may be held liable under the Eighth Amendment
only if he “ha[s] a sufficiently culpable state of mind, which, in prison-
conditions cases, is one of ‘deliberate indifference’ to inmate health or
safety.” Id. (quoting Farmer v. Brennan, 511 U.S. 825, 834 (1994)).

“Deliberate indifference is an extremely high standard to meet. A
prison official displays deliberate indifference only if he (1) knows that in-
mates face a substantial risk of serious bodily harm and (2) disregards that
risk by failing to take reasonable measures to abate it.” Taylor v. Stevens,
946 F.3d 211, 221 (5th Cir. 2019). “Deliberate indifference cannot be in-

 ferred merely from a negligent or even a grossly negligent response to a sub-
stantial risk of serious harm.” Williams v. Banks, 956 F.3d 808, 811 (5th Cir.
2020) (brackets omitted).

Torres does not offer any facts suggesting that Endsley knew of and
disregarded a substantial risk to his health and safety. By all accounts, Ends-
ley was unaware that Torres was in danger, and Torres does not allege that
there was anything that would have caused Endsley to foresee that Sanchez
would assault him. In fact, Torres remarked that Sanchez “appeared harm-
less and asked in the right tone” to pick up the pictures. Although Torres
alleges that inmates in administrative segregation have weapons and a history
of attacking people, he provides no specific examples, nor does he point to
any other case in which that was alleged. In sum, Torres failed to allege that
Endsley was negligent, much less that he consciously disregarded any risk of
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~ serious harm.?

B.

Torres also appeals the denial of his Rule 59(e¢) motion, which we
review for abuse of discretion. Trevino v. City of Fort Worth, 944 F.3d 567,
570 (5th Cir. 2019) (per curiam). “Under Rule 59(e), amending a judgment
is appropriate (1) where there has been an intervening change in the control-
ling law; (2) where the movant presents newly discovered evidence that was
previously unavailable; or (3) to correct a manifest error of law or fact.”
Demahy v. Schwarz Pharma, Inc., 702 F.3d 177, 182 (5th Cir. 2012) (per cur-
iam). “A motion to reconsider based on an alleged discovery of new evi-
dence should be granted only if (1) the facts discovered are of such a nature
that they would probably change the outcome; (2) the facts alleged are actu-
ally newly discovered and could not have been discovered earlier by proper

_ diligence; and (3) the facts are not merely cumulative or impeaching.” Fer-
raro v. Liberty Mut. Fire Ins. Co., 796 F.3d 529, 534 (5th Cir. 2015).

Torres moved to alter or amend the judgment based on the affidavit
of a fellow inmate who claimed to have witnessed at least one food-slot attack
a week, and often more than one a day, over the past fifteen years. Torres
contended that, in light of the history of inmate food-slot attacks, the court
should have concluded that the defendants were subjectively aware of the risk
to Torres but failed to take reasonable measures. The court did not abuse its
discretion in denying that motion. It reasonably found that the inmate’s
claim to have witnessed roughly a thousand food-slot assaults was not credi-

2 Because Torres does not allege facts that amount to a constitutional violation, his
claims of failure to train or supervise, against the other defendants, also necessarily fail. See
Whitley v. Hanna, 726 F.3d 631, 648 (5th Cir. 2013) (“All of [the plaintiff’s] inadequate
supervision, failure to train, and policy, practice, or custom claims fail without an under-
lying constitutional violation.”).
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ble and that even if it was, it did not demonstrate that the defendants were
aware of a specific danger to Torres. All pending motions are denied as moot.

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
CHRISTOPHER TORRES §
v. § CIVIL ACTION NO. 6:17¢v196
BRAD LIVINGSTON, ET AL. §
FINAL JUDGMENT

The above-styled civil rights lawsuit having come before the Court for consideration, and
a decision having been duly rendered, it is hereby

ORDERED that the above-entitled and numbered cause of action is DISMISSED WITH
PREJUDICE for failure to state a claim upon which relief may be granted. 1t is further

ORDERED that any state law claims raised by the Plaintiff are DISMISSED WITHOUT
PREJUDICE to their refiling in state court, with the statute of limitations suspended for 30 days

following the date of entry of final judgment.
So ORDERED and SIGNED August 24, 2018.

Tl LK

Ron Clark, Senior District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
CHRISTOPHER BRYAN TORRES §
v. § CIVIL ACTION NO. 6:17¢cv196
BRAD LIVINGSTON, ET AL. §

REPORT AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

The Plaintiff Christopher Torres, a prisoner of the Texas Department of Criminal Justice,
Correctional Institutions Division proceeding pro se, filed this civil rights lawsuit under 42 U.S.C.
§1983 complaining of alleged deprivations of his constitutional rights. The lawsuit was referred to
the undersigned United States Magistrate Judge pursuant to 28 U.S.C. §636(b)(1) and (3) and the
Amended Order for the Adoption of Local Rules for the Assignment of Duties to United States
Magistrate Judges. As Defendants, Torres names former TDCJ-CID Director William Stephens,
Regional Director Kelvin Scott, Warden Edgar Baker, Majof Todd Funai, Lt. Frances Sims, and
Officer Jonathan Endsley.

I. The Plaintiff’s Complaint

The operative pleading is Torres’ second amended complaint filed January 29, 2018 (docket
no. 25). In this amended complaint, Torres states that on June 27, 2015, he was working as an
inmate janitor, known as an SSI (support services inmate). He explains that the Michael Unit
administrative segregation building has six pods, known as A through F Pods. Every pod other than
F Pod had two guards per shift, one on the floor and one in the control picket. F Pod sometimes had
two floor officers as well as a picket officer.

Torres states that there were supposed to be six SSI’s on his work shift in charge of cleaning

the pods. He was assigned to F Pod. His duties included sweeping, mopping, and emptying trash
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cans. On June 27,2015, he finished helping the floor officer feed the inmates housed on F Pod and
left to get hypercaloric snacks for some diabetic inmates on F Pod. As he passed by D Pod on his
way to the kitchen, Officer Endsley, who was the floor officer for D Pod, asked him to come help
feed the prisoners on D Pod. Torres explains that for some reason, there was no SSI on D Pod that
morning.

Torres states that Officer Endsley did what most of the officers do during feeding time,
explaining this procedure as follows:

Endsley would simply just open the food tray slot door of every cell (one right after

another) on a particular row of seven cells, then he would wait at the end of that row

while I would have to hand each ad. seg. inmate a food tray through their opened

food slot (or just leave it on their opened food slot if they were not at the slot) and

I would have to come back shortly later with a bucketful of drink and pour a cupful

of it into the cups of said ad. seg. inmates who would be holding their cups through

their opened food slot; the food slots of Michael’s ad. seg. cell doors were about five

inches wide by about 1 %% feet long. '

Torres goes on to explain that many times, while the food slots were still open, the inmates
would ask the floor officer pass items such as books, newspapers, magazines, photo albums, and
food back and forth between the cells. He states that most of the time, the floor officer would tell
the inmates to “have the SSI do it for you,” so the SSI working there (whether Torres or someone
else) would pass along whatever the inmates requested.

Once the SSI finished passing out the food and drink, and the requested items were passed,
Torres explains that the floor officer would walk by and close all of the food slots. The floor officer
and SSI would then go to the next row of cells and repeat the procedure. No supervisors were
present while feeding was going on, but would come make their rounds after feeding was completed.
Torres states that there was no supervisor present on June 27, 2015, when he began helping Ofﬁcer'
Endsley feed D Pod.

After feeding One Row on D Pod, Torres states that he and Officer Endsiey proceeded to

Two Row. Officer Endsley was a few steps ahead and Torres saw him open the slot for the cell of

inmate Angel Sanchez. Sanchez reached out through his food slot and pointed to some pictures
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laying on the floor just outside of Sanchez’s cell door. He asked Officer Endsley to get the pictures
for him, and Endsley replied “the SSI will get them for you. Ask him.”

Torres states that Officer Endsley went on ahead to open the cell doors. Torres handed
Sanchez his food tray and Sanchez asked him to get the pictures. Torres states that Officer Endsley
had told him to pass items on One Row and he had heard Endsley tell Sanchez to ask Torres to get
the pictures. He also indicates that he “felt sorry for Sanchez because he appeared harmless and
spoke in the right tone.”

Torres states that he reached down and attempted to get the pictures off the floor and
Sanchez stabbed hirﬁ in thé fight side of the neck with what appeared to be é Mo-foot long pole with
a four-inch sharpened barbéd-tip nail in it. He felt the nail hit his neck bone and later learned that
the nail went between his carotid artery and jugular vein. He had to be airlifted to the hospital in
Tyler and now has a visible three-inch scar. |

Within a week or so, Torres states that he was interviewed by a lady from the Office of the
Inspector General. She told him the only thing he could do was préss crimiﬁal charges against
Sanchez, which Torres interpreted as meaning thét he could not grieve the dangerous working
conditions which had led to the stabbing. During this interview, Torres stated that he could barely
talk because of the stabbing in the neck. |

Between June and September of 2015, Torres states that his mind was clouded and at first
he had problems eating and drinking. He has now just about regained his voice back and is able to
eatand drink n.ormally, but he still coughs about: eveﬁ halfhour éﬁd must constantly clear his throat.
He gets sharp headaches when he coughs and suffers residuai headaches between coughing spells.
He has been prescribed medications, but these do not help. |

Torres states that when he began work as an SSI, he was never told that TDCJ has policies
on properly feeding inmates in administrative segregation. He was never Warned fhat he could be
attacked through a food slot when the slot was open. He believed that he had to help officers feed

the inmates and there was never any posted rule prohibiting SSI’s from helping the floor officers
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feed inmates. Neither he nor any other SSI that hie knows of ever received a disciplinary case for
helping the floor officers feed the inmates.

Torres further states that Officer Endsley had just begun working in the Michael Unit
administrative segregation building a few weeks before the stabbing. He contends that Officer
Endsley fed in this way because he and other guards are either trained or given tacit authorization
to do so.

According to Torres, he is not the first person to be assaulted through a food tray slot in
administrative segregation. He asserts that the supervisory defendants knew of the risks that such
an assault would take place and indicates that Sanchez was in administrative segregation at the
Michael Unit because he had previously stabbed an officer at the Telford Unit in the eye through
afood slot door. Because the Defendants knew that the possibility of assault posed an excessive risk
of harm, Torres argues that these Defendants were deliberately indifferent to his safety in that they
failed to take measures to guarantee that Torres could not and would not be assaulted by any inmate
confined in administrative segregation while he worked there.

Torres contends that Officer Endsley is actually responsible for the stabbing because Endsley
failed to follow the TDCJ Administrative Segregation Plan, which requires that safety precautions
be followed in serving meals to administrative segregation prisoners. Each supervisor is also
responsible for the stabbing because floor officers had for years done the same things Endsley did,
meaning the supervisors failed to adequately supervise their subordinates to ensure that the

Administrative Segregation Plan was being fully enforced and that these subordinates were properly

trained. Torres also invokes the supplemental jurisdiction of the Court with regard to state law.

claims. He seeks nominal, compensatory, and punitive damages.
II. The Defendants’ Motion to Dismiss

In their motion to dismiss, the Defendants argue that Officer Endsley cannot be held liable
for failing to protect Torres from being stabbed because Endsley was unaware that Torres was in any

kind of danger when he bent to pick up the pictures off the ground. There was nothing apparent in

(3
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the area which posed a general threat to Torres’ safety, nor anything noticeable which would have
caused Endsley to reasonably foresee that Sanchez would assault Torres. Although Torres indicates
that Sanchez was sent to administrative segregation at the Michael Unit for a stabbing carried out
atanother unit, the Defendants assert that Torres offers nothing to suggest that Officer Endsley knew
this.

The Defendants state that while prison officials like Officer Endsley should try to prevent
these types of incidents, they cannot prevent all of them. Torres does not indicate that he told
Officer Endsley that he felt unsafe while assisting him. The Defendants assert that Torres’ claims
do not rise to the level of showing that Officer Endsley was deliberately indifferent to his safety.

The Defendants further maintain that Torres failed to show any personal involvement by the
supervisory Defendants. While Torres claims these Defendants had knowledge of persons being
hurt through food slot doors in the past, he does not claim that they had any knowledge pertaining
to this incident. The purpose of food slot doors is to minimize the risks of dangerous encounters
with inmates in administrative segregation, but this does not mean that all dangerous encounters are
preventable. The Defendants assert that the mere knowledge that prison is a dangerous place or that
some inmates may be dangerous is insufficient to demonstrate a particularized knowledge of a
substantial risk of serious harm. They maintain that the failure to follow TDCJ rules and regulations
is not itself a constitutional claim. With regard to the state law claims, the Defendants argue that
the Texas Tort Claims Act does not provide for recovery against individuals employed by the State,
but instead against the governmental-unit responsible for allegedly causing the harm. They also
invoke the defense of Eleventh Amendment immunity; however, Torres specifies in his response
that he is suing the Defendants only in their individual capacities.

IIL Torres’ Response to the Motion to Dismiss
In his response, Torres sets out the facts and again asserts that he was not the first inmate to

be assaulted through a food slot, a fact which the Defendants knew. He argues that Sanchez stabbed
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him because Officer Endsley failed to take unspecified “reasonable measures” to ensure that
Sanchez could not attack Torres.

Torres further asserts that Lt. Sims failed to take reasonable measures to ensure that Sanchez
could not assault him and failed to supervise to subordinates to ensure that the Administrative
Segregation Plan was enforced. He states that Major Funai and Warden Baker failed to take
reasonable measures to ensure that no administrative segregation inmate attacked any SSI, failed to
adequately train and supervise his subordinates, failed to ensure that the safety precautions in the
Administrative Segregation Plan were followed, and allowed officers on his watch to be trained to
feed administrative segregation inmates the way that Endsley did when Torres was stabbed.
Regional Director Kelvin Scott, former TDCJ-CID Director William Stephens, and Executive
Director Brad Livingston failed to take reasonable measures to ensure that no administrative
segregation inmate could attack any SSI during feeding, and failed to adequately train and supervise
their subordinates.

Torres again complains that no staff member ever warned him that he could be assaulted by
an inmate through the food slot in the door or that a policy existed on properly feeding inmates. He
stated that he had seen other SSI’s help feed prisoners and that he signed a document acknowledging
that he had to obey the orders of the guards.

Torres states that he is suing the Defendants only in their individual capacities, meaning the
Eleventh Amendment does not apply. He cites cases regarding liability under state law and asserts

that he has stated a claim upon which relief may be granted because each defendant knew that

inmates in segregation sometimes have weapons in their cells and sometimes attack people through

the food slots. He argues that each of the supervisory defendants helped create the risk through
inadequate supervision of subordinates, failure to train subordinates, and authorizing floor officers
to order SSI inmates to help feed segregated prisoners.

Even though the Defendants argue that Endsley could not have foreseen the stabbing, Torres

maintains that Endsley ordering him to help feed the inmates placed Torres within range of being

‘,
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assaulted. He further states that Endsley telling him to pass items for the inmates was not a
reasonable measure to ensure his safety. Torres contends that there was an indicator in place above
Sanchez’s cell door with the letters SA, for “staff assaultive” on it, so there was something which
could have caused Officer Endsley to foresee that Sanchez might assault Torres. He contends that
assaults through food slots are so pervasive as to amount to “a sufficiently imminent danger of
harm.”

IV. Discussion

A. General Standards for Rule 12(b)(6) Motions on Failure to State a Claim

Fed.R.Civ.P. 12(b)(6) allows dismissal if a plaintiff fails “to state a claim upon which relief
may be granted.” In order to survive a Rule 12(b)(6) motion to dismiss, the plaintiff must plead

enough facts to state a claim to relief which is plausible on its face. Severance v. Patterson, 566 F.3d

490, 501.(5th Cir. 2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct.

1955, 167 L.Ed.2d 929 (2007)). The Supreme Court stated that Rule 12(b)(6) must be read in
conjunction with Fed. R. Civ. P. 8(a), which requires “a short and plain statement of the claim
showing that the pleader is entitled to relief.” Id. at 555.

Fed. R. Civ. P. 8(a) does not require “detailed factual allegations but it demands more than

an unadorned, the-defendant-unlawfully-harmed-me accusation.” Ashcroft v. Igbal, 556 U.S. 662,

677-78, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009). A pleading offering “labels and conclusions” or
a “formulaic recitation of the elements of a cause of action” will not suffice, nor does a complaint
which provides only naked assertions that are devoid of further factual enhancement. Courts need
not accept legal conclusions as true, and threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, are not sufficient. Id. at 678.

A plaintiff meets this standard by pleading “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” 1d. A complaint may

be dismissed if a plaintiff fails to “nudge [his] claims across the line from conceivable to plausible,”
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or if the complaint pleads facts merely consistent with or creating a suspicion of the defendant’s

liability. Id.; see also Rios v. City of Del Rio. Tex., 444 F.3d 417, 421 (Sth Cir. 20006).

Pro se plaintiffs-are held to a more lenient standard than are lawyers when analyzing a
complaint, but pro se plaintiffs must still plead factual allegations which raise the righit to relief
above the speculative level. Chhim v. University of Texas at Austin, 836 F.3d 467, 469 (5th Cir.
2016). “The plausibility standard is not akin to a ‘probability requirement,’ but it asks for more than
a sheer possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678.

If the facts alleged in a complaint do not permit the court to infer more than the mere
possibility of misconduct, a plaintiff has not shown entitlement to relief. Id. (citing Fed. R. Civ. P.
8(a)(2)). Dismissal is proper if a complaint lacks a factual allegation regarding any required element
necessary to obtain relief. Rios, 444 F.3d at 421.

B. Cruel and Unusual Punishment

The Eighth Amendment’s prohibition against cruel and unusual punishment imposes upon
prison officials a duty to protect prisoners from violence at the hands of other inmates. Cantu v.
Jones, 293 F.3d 839, 844 (5th Cir. 2002). However, prison officials are not expected to prevent all
inmate-on-inmate violence; rather, they can be held liable for their failure to protect an inmate only

when they are deliberately indifferent to a substantial risk of serious harm. Farmer v. Brennan, 511

U.S. 825, 837, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994).

A prison official is deliberately indifferent if he knows of an excessive risk to inmate health
or safety and disregards that risk. The official “knows of” the risk only if he is aware of facts from
which he can infer the existence of a substantial risk of harm, and he in fact draws the inference.
1d. at 839-40.

In Adames v. Perez; 331 F.3d 508, 513 (5th Cir. 2003), the plaintiff Ciro Cid Adames, a

TDCJ prisoner, was placed in administrative segrégation because of his affiliation with a gang called

the Texas Syndicate. He began to have second thought about his membership in the gang and.

I3
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informed Captain Richard Crites about some illegal activities of the gang. A few weeks later,
Adames was assaulted by a member of the Texas Syndicate.

On the day of the attack, Adames was handcuffed and taken to his cell from the shower by
Officer Villareal. Officer Garcia stood by the cell preparing to open the door. Before Adames and
Villareal could proceed to the cell, they were attacked by inmate Jesse Lopez, who had escaped from
his cell. Lopez stabbed Adames some 13 times before complying with the officers’ orders to stop.

Adames later sued Villareal, Garcia, Crites, and two wardens, Perez and Boothe. The case
went to trial, and the jury found Villareal and Garcia not liable; however, they determined Crites,
Perez, and Boothe were responsible for failing to protect Adames.

On appeal, the officials argued the evidence was insufficient to support the jury’s verdict.
Because no post-verdict motion for judgment as a matter of law challenging the sufficiency of the
evidence had been filed, this claim was reviewed on appeal only for plain error. Delano-Pyle v.
Victoria County, Texas, 302 F.3d 567. 573-74 (5th Cir. 2002).

The Fifth Circuit determined that: (1) the existence of other incidents of inmate escapes from
cells, in which the named defendants were not involved, did not show the problem of such escapes
was so pervasive the defendants must have known of the danger; (2) evidence indicating some
correctional officials were not following proper procedures did not impute liability to the captain
or the wardens; (3) evidence showing Adames was labeled in his prison file as a “potential victim”
did not impute liability because this designation only meant Adames had at some point been

involved in an altercation with another prisoner, which would not lead a prison official to conclude

" the prisoner was at a substantial risk of serious harm in the future; (4) evidence showing Boothe had

received e-mail messages about inmates at other units who had escaped from their cells did not
cause him to conclude inmates at the McConnell Unit were in any danger, even if this evidence
should have caused Boothe to so conclude; and, (5) Captain Crites was not deliberately indifferent
to Adames’ safety absent a showing he was aware of facts from which he could infer other members

of the Texas Syndicate had learned of the conversation between Crites and Adames. Because there
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was no evidence the prison officials were subjectively aware Adames faced a substantial risk of
serious harm, the Fifth Circuit vacated the judgment in Adames’ favor and remanded for a new trial.

In the same way, the fact that other prisoners may have carried out assaults through their
food slot doors, in which none of the named Defendants had any personal involvement, does not
itself show that the problem was so pervasive that the Defendants must have known of the danger.
Research has not uncovered a single other case in the State of Texas in which a prisoner brought suit
complaining that another inmate assaulted him through the food slot.

In Prado v. Grounds, civil action no. 5:14cv130, the plaintiff and another SSI were assisting

an officer in feeding administrative segregation inmates at the Telford Unit. An administratively
segregated prisoner ran off of the recreation yard without being handcuffed, took a steel slot bar off
of a food storage cart, and assaulted the plaintiff from behind, knocking him unconscious. Other
officers told the plaintiff he had fallen, but he later learned from his inmate co-worker what had
actually happened.

The plaintiff brought suit against the warden and the two picket officers who had allegedly
opened the recreation yard gate, allowing the assailant to leave the recreation yard unrestrained.
They then opened the assailant’s cell door, allowing him to run back into his cell after the assault.
He claimed that the Telford Unit officers had an illegal custom, policy or practice of permitting
administratively segregated inmates to walk unescorted and unrestrained from the recreation yard
back to their assigned cells.

The Court determined that the plaintiff’s claim against the warden lacked merit because he
failed to show any policy or custom implemented by the warden under which unconstitutional
practices occurred. Although the plaintiff argued that a custom or policy existed permitting
segregated inmates to walk without escort frofn the yard back to their cells, he offered nothing to
show that the wafden knew of or implemented such a policy in violation of .prison.regulations-. The
Coﬁrt also determined that the plaintiff’s claims of failure to train or supervise were wholly

conclusory.

10
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With regard to the picket officers, the Court cited Adames v. Perez and stated that the

plaintiff had offered no factual basis upon which to conclude that these officers knew of and
disregarded a substantial risk to his health or safety. Instead, the allegations did not rise above the
level of negligence, which is not sufficient to set out a constitutional claim.

C. Officer Endsley

Torres has offered nothing to suggest that Officer Endsley knew of and disregarded a
substantial risk to his health and safety. Even assuming that Officer Endsley was aware from a
designator on the cell that Sanchez was staff assaultive, this still does not show deliberate
indifference in the mere fact that Endsley had Torres give Sanchez a tray of food or that Endsley told
Sanchez to ask Torres to pick up the pictures in front of his cell.!

Torres complains that Officer Endsley did not follow unspecified “safety precautions™
pursuant to Post Order 07.006, as set out in the TDCJ Administrative Directive Plan, but does not
identify what procedures he believes Officer Endsley was required to follow but did not.> Nor has
he demonstrated that any such failure to follow these procedures amounted to deliberate indifference

to his safety rather than negligence. Dorsey v. Rubiola, civil action no. 5:09¢cv12, 2009 WL

3834048 (S.D.Miss., Nov. 16, 2009) (mere negligence in failing to protect a prisoner from assault,
knowledge of isolated incidents, or failure to follow standard procedures do not form the basis of
a deliberate indifference - failure to protect claim), citing Hill v. Thomas, 326 F.App’x 736, 2009
WL 1181504 (5th Cir., May 1, 2009); accord, Adames, 331 F.3d at 512.

*Although Torres complains that no officer ever told him that he could be assaulted through
the food slot, he concedes that he saw Sanchez reach “his whole arm” out of the slot.

?Post Order 07.006 concerns policies and procedures for administrative segregation officers,
including feeding meals. The Post Order is not in any pleadings in this case and the Court therefore
does not consider it for any purpose in determining the Defendants’ motion to dismiss. However,
the Court.notes in passing that the feeding procedures set out in the Post Order specifically provide
for and do not prohibit the use of inmate workers serving food. See Post Order 07.006, Exhibit J to
Plaintiff’s Motion for Summary Judgment (docket no. 48-3, p. 35) in Flores v. Trevino, civil action
no. 2:13¢v298 (S.D.Tex., motion filed September 26, 2014).

11
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By way of contrast, in Rodriguez v. Lozano, 108 F.App’x 823, 2004 U.S. App. LEXIS
11929, 2004 WL 1367514 (5th Cir., June 17, 2004), inmate Raul Rodriguez awakened to find his
cell door open. When he stepped out, he was confronted by three or four other inmates, who
dragged him into his cell, closed the door, and assaulted him. His assailants left the cell, but twice
returned to beat him further. Rodriguez offered evidence, including affidavits from inmate
witnesses, stating the picket officer opened his cell door to allow the assailants to enter and knew
the inmates were attacking him, but did nothing. On appeal, the Fifth Circuit affirmed the denial

ofthe picket officer’s motion for summary judgment. See also Horton v. Cockrell, 70 F.3d 397, 401

(5th Cir. 1995) (deliberate indifference found where no action taken aﬁer inmate Horton repeatedly
complained that inmate Jackson had threatened him several times, approached him in an assaultive
manner, assaulted another inmate, and atte.mpted to start a race riot).

Unlike Rodriguez, Torres offers no factual basis to suggest that Officer Endsley had actual
knowledge of but disregarded a substantial risk to his health or safety. The Fifth Circuit has made
clear that conclusory allegations of deliberate indifference are not sufficient to overcome a motion

to dismiss or motion for judgment on the pleadings. See Taylor v. Books A Million, Inc., 296 F.3d

376,378 (5th Cir. 2002); Oliva v. Rupert, 555 F.App’x 287,2014 U.S. App. LEXIS 1490,2014 WL
278428 (5th Cir., January 24, 2014), citing Fernandez-Montes v. Allied Pilots Ass’n, 987 F.2d 278,

284 (5th Cir. 1993).
- Instead, Torres’ allegations at best do not rise above the level of negligence, which does not
set out a constitutional claim. A prison guard violates a prisoner’s Eighth Amendment right to be

free from crue] and unusual punishment only if he is deliberately indifferent in protecting a prisoner

from other inmates. Marble v. Padilla-Vasquez, 3 F.3d 439, 1993 U.S. App. LEXIS 39015, 1993

WL 347207 (5th Cir., August 19, 1993), citing Wilson v. Seiter, 501 U.S. 294, 297-98, 111 S.Ct.

2321, 115 L.Ed.2d 271 (1991). Torres has failed to make such a showing.
Even if Torres could demonstrate that Officer Endsley violated TDCJ rules and regulations,

such as by asking him to pass items for the administratively segregated inmates, this does not by

12
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itself show deliberate indifference to his safety. Payne v. Collins, 986 F.Supp. 1036, 1062 (E.D.Tex.

1997); Myers v. Klevenhagen, 97 ¥.3d 91, 94 (5th Cir. 1996). Because Torres’ pleadings fall short

of stating a deliberate indifference claim against Officer Endsley, his claim against Officer Endsley
should be dismissed.

D. The Supervisory Defendants at the Unit

Torres names Lt. Sims, Major Funai, and Warden Berger as supervisory defendants at the
Michael Unit at the time the incident occurred. He asserts that these defendants (1) failed to take
unspecified “reasonable measures” to ensure that Sanchez could not attack Torres; (2) failed to
adequately supervise their subordinates to ensure that the Administrative Segregation Plan was
enforced; (3) failed to properly train the guards to take reasonable measures such as following safety
precautions when serving meals to ensure that no segregated inmate attacked an SSI; (4) allowed
guards to be trained to feed segregated inmates the way that Endsley was doing when Torres was
attacked; and (5) tacitly authorized guards to feed administratively segregated inmates the way
Endsley was feeding them when Torres was attacked.

In order to hold a supervisor liable on a theory of failure to train or supervise, the plaintiff
must show (1) the supervisor either failed to train or supervise the subordinate official; (2) a causal
link exists between the failure to train or supervise and the violation of the plaintiff’s rights; and (3)

the failure to train or supervise amounts to deliberate indifference. Smith v. Brenoettsy, 158 F.3d

908, 911-12 (5th Cir. 1998). A showing of deliberate indifference normally requires the plaintiff
to demonstrate a pattern of similar violations and that the failure to train reflects a deliberate or

conscious choice to endanger constitutional rights. Estate of Davis ex rel. McCully v. City of North

Richland Hills, 406 F.3d 375, 383 (5th Cir. 2005).
In order for liability to attach on a claim of inadequate training, the plaintiff must allege with

specificity how a particular training program is defective. Roberts v. City of Shreveport, 397 F.3d

287,293 (5th Cir. 2005). Torres has wholly failed to do so. Instead, he simply points to an oblique

line in TDCJ Administrative Directive 03.50 reading “safety precautions shall be followed in serving

13
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meals [to administratively segregated prisoners] pursuant to PO-07.006, ‘ Administrative Segregation
Officer.”” He does not specify what safety precautions-he believes could or should have been
followed, much less shown that failure to do so amounted to deliberate indifference.

The fact that an assault occurred is not itself proof of inadequacy of training or that
appropriate safety precautions were not followed. Id. (noting that “mere proof that the injury could
have been prevented if the officer had received better or additional training cannot, without more,
support liability.”)

- Likewise, in the context of a claim of failure to supervise, a plaintiff must show an actual
failure to supervise, a causal link between this failure and an alleged constitutional violation, and
that the failure to supervise amounts to deliberate indifference. Proof of deliberate difference
requires the showing of a pattern of similar violations arising from training that is so clearly

inadequate as to be obviously likely to result in a constitutional violation. Brown v. Callahan, 623

F3d 249, 255 (5th Cir. 2010), citing Estate of Davis, 406 F.3d at 381-82; Roberts, 397 F.3d at 292.
Torres’ conclusory assertion that a pattern existed is insufficient to set out a deliberate indifference

claim. See, e.g., Peterson v. City of Fort Worth, Texas, 588 F.3d 838, 851 and n.4 (5th Cir. 2009)

(27 complaints of excessive force over four years in Fort Worth was not sufficient to establish a

pattern); Pineda v. City of Houston, 291 F.3d 325, 329 (5th Cir. 2002) (11 incidents of warrantless

searches in Houston was not sufficient to establish a pattern).

Torres’ pleadings fail to- adequately allege either an actual failure to train or supervise or that
any such failure amounted to deliberate indifference. Nor does he identify any “reasonable safety
precautions” which these Defendants were deliberately indifferent for failing to implement. Torres
offers nothing but conclusions to suggest that Officer Endsley was not following proper feeding
procedures, much less that Lt. Sims, Major Funai, or Warden Baker were aware of or deliberately
indifferent to any such improprieties. His allegations against Lt. Sims, Major Funai, and Warden

Baker fail to state a claim upon which relief may be granted.

14



* ¢ Case 6:17-cv-00196-RC-JDL. Document 30 -Filed 07/23/18 Page 15 of 18 PagelD #: 226

E. The Regional, Division, and Executive Directors

In his response to the motion to dismiss, Torres contends that Regional Director Kelvin
Scott, former TDCJ-CID Director William Stephens, and TDCJ Executive Director Brad Livingston
failed to take reasonable measures to ensure that no administratively segregated prisoner could
attack an SSI inmate while being fed, failed to adequately supervise their subordinates to ensure that
the Administrative Segregation Plan was being enforced as to meals, failed to have guards properly
trained to take reasonable measures such as following the safety precautions of the Administrative
Segregation Plan and Post Order 07.006, allowed guards to be trained to serve meals in the way that
Officer Endsley did, and tacitly authorized their subordinates to feed meals in the way that Officer
Endsley did.

As with the unit supervisors, Torres’ pleadings fail to state a claim upon which relief may
be granted for failure to train or supervise against the Regional Director, the former TDCJ-CID

Director, and the TDCJ Executive Director. See also Zarnow v. City of Wichita Falls, Texas, 614

F.3d 161 (5th Cir. 2010) (the misconduct of the subordinate must be conclusively linked to the

action or inaction of the supervisor, and the supervisory actor must have shown deliberate

indifference by disregarding a known consequence of his action or inaction); Spiller v. City of Texas

City Police Department, 130 F.3d 162, 167 (5th Cir. 1997) (conclusory allegations of failure to train

or supervise do not give rise to §1983 liability).

Torres does not state what reasonable measures or precautions he believes these Defendants
were deliberately indifferent for failing to implement. Nor are his allegations sufficient to state a
claim for deliberate indifference against these Defendants with regard to tacit authorization for the
feeding procedures used by Officer Endsley. The Fifth Circuit has explained that deliberate
indifference requires a showing of more than negligence or even gross negligence, and actions by
officials that are merely “inept, erroneous, ineffective, or negligent” do not amount to deliberate

indifference. Estate of Davis, 496 F.3d at 382.

15
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In addition, Torres failed to show that Officer Endsley committed a constitutional violation.
The Fifth Circuit has held that a failure to. train or supervise claim requires an underlying

constitutional violation. Kitchen v. Dallas County. Texas, 759 F.3d 468, 483 (5th Cir. 2014); Gibbs

v. King, 779 F.2d 1040, 1046 n.6 (5th Cir.), cert. denied, 476 U.S. 1117 (1986) (there can be no
supervisory liability absent primary liability). Torres has failed to state a claim upon which relief
may be granted against Officer Endsley or any of the supervisory Defendants.
V. State Law Claims

In his second amended complaint, Torres invokes the supplemental jurisdiction of the court
over his state law claims. The doctrine of supplemental jurisdiction, formerly known as pendent
jurisdiction, codified in 28 U.S.C. §1367, provides in relevant part that where a federal district court
has original jurisdiction, that court shall have supplemental jurisdiction over all other claims that are
so related to claims in the action within such original jurisdiction that they form part of the same
case or controversy. However, the district court may decline to exercise supplemental jurisdiction
if the court has dismissed all claims over which it has original jurisdiction.

The Fifth Circuit has explained that under this statute, where the district court has dismissed

all federal claims before trial, the general rule is to dismiss any pendent claims. Bass v. Parkwood

Hospital, 180 F.3d 234, 246 (5th Cir. 1999). All of Torres’ federal claims are amenable to dismissal;
thus, the district court should decline to exercise supplemental jurisdiction over his state law claims
of negligence and dismiss these claims without prejudice, tolling the statute of limitations during
the pendency of the claims and for 30 days after it is dismissed, as provided in 28 U.S.C. §1367(d).
See Jinks v. Richland County. S.C., 538 U.S. 456, 461, 123 S.Ct. 1667, 155 L.Ed.2d 631 (2003)

(upholding tolling provision for state law claims originally brought in federal court).
VI. Conclusion

In proceeding under Fed. R. Civ. P. 12(b)(6), a plaintiff with an arguable claim is ordinarily
accorded notice of a pending motion to dismiss for failure to state a claim and an opportunity to

amend the complaint before the motion is ruled upon. These procedures alert him to the legal theory
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underlying the defendants' challenge, and enable him meaningfully to respond by opposing the
motion to dismiss on legal grounds or by clarifying his factual allegations so as to conform with the
requirements of a valid cause of action. This adversarial process also crystallizes the pertinent issues
and facilitates appellate review of a trial court dismissal by creating a more complete record of a

case. Neitzke v. Williams, 490 U.S. 319, 329-30, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989).

Torres was given a meaningful opportunity to respond by the Defendants” motion to dismiss,
giving him the chance to reply to this motion or to amend his complaint. He filed a lengthy and
detailed reply which the Court has carefully reviewed. Viewing Torres’ pleadings with the liberality
befitting his pro se status and taking his factual and non-conclusory allegations as true, Torres has
failed to state a claim upon which relief may be granted because he has not set out sufficient factual
matter, accepted as true, to state a claim for relief which is plausible on its face. Igbal, 556 U.S. at

678. The Defendants’ amended motion to dismiss should be granted.

RECOMMENDATION

It is accordingly recommended that the Defendants’ amended motion to dismiss (docket no.
26) be granted and the above-styled civil action dismissed with prejudice for failure to state a claim
upon which relief may be granted. Fed. R. Civ. P. 12(b)(6). Torres’ state law claims should be
dismissed without prejudice to his right to proceed on these claims in state court, with the statute
of limitations suspended on these claims for 30 days following the date of entry of final judgment.
28 U.S.C. §1367(d). -

A copy of these findings, conclusions and recommendations shall be served on all parties in
the manner provided by law. Any party who objects to any part of these findings, conclusions, and
recommendations must file specific written objections within 14 days after being served with a copy.
In order to be specific, an objection must identify the specific finding or recommendation to which
objection is made, state the basis for the objection, and specify the place in the Magistrate Judge’s

proposed findings, conclusions, and recommendation where the disputed determination is found.
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An objection which merely incorporates by reference or refers to the briefing before the Magistrate
Judge is not specific, and the district court need not consider frivolous, conclusive, or general
objections. See Battle v. United States Parole Commission, 834 F.2d 419, 421 (5th Cir. 1987).
Failure to file specific written objections will bar the objecting party from appealing the
factual findings and legal conclusions of the Magistrate Judge that are accepted and adopted by the

district court except upon grounds of plain error. Douglass v. United Services Automobile

Association, 79 F.3d 1415, 1430 (5th Cir. 1996) (en banc).

So ORDERED and SIGNED this 23rd day of July, 2018.

JOHND. fOVE '

UNITED STATES MAGISTRATE JUDGE
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CHRISTOPHER BRYAN TORRES,
Plaintiff— Appellant,
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" BRAD LIVINGSTON; WILLIAM STEPHENS; KELVIN SCOTT;
EDGAR BAKER, JR.; ToDD FUNAI; FRANCES SiMs;

JONATHAN ENDSLEY,
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for the Eastern District of Texas
USDC No. 6:17-CV-196

ON PETITION FOR REHEARING

Before SM1TH, WILLETT, and DUNCAN, Circust Judges.
PER CURIAM:

IT IS ORDERED that the petition for rehearing is DENIED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
CHRISTOPHER TORRES §
v. § CIVIL ACTION NO. 6:17¢cv196
. BRAD LIVINGSTON, ET AL. §

MEMORANDUM ADOPTING REPORT AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE
AND ENTERING FINAL JUDGMENT

The Plaintiff Christopher Torres, an inmate of the Texas Department of Criminal Justice,
Correctional Institutions Division proceeding pro se, filed this civil rights lawsuit under 42 U.S.C.
§1983 complaining of alleged violations of his constitutional rights. This Court referred the case
to the United States Magistrate Judge pursuant to 28 U.S.C. §636(b)(1) and (3) and the Amended
Order for the Adoption of Local Rules for the Assignment of Duties to United States Magistrate
Judges. The named Defendants are former TDCJ-CID Director William Stephens, Regional
Director Kelvin Scott, Warden Edgar Baker, Major Todd Funai, Lt. Frances Sims, and Officer
Jonathan Endsley.

I. Background

Torres states that he was a support services inmate (SSI) at the Michael Unit, working in the
administrative segregation department. He explains that on the day in question, June 27,2015, there
were supposed to be six SSI’s on his work shift, with one assigned to each pod, A through F.

Torres states that he was assigned to work on F Pod that day. After he finished helping the
floor officer feed the inmates, he left to get some hypercaloric snacks for the diabetic inmates on the
pod. As he passed by D Pod on his way to the kitchen, Officer Endsley asked him to come help feed

the inmates on that pod because there was no SSI on D Pod that morning.
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According to Torres, Officer Endsley did what most of the officers do doing feeding time.
He stated that Endsley would open the food tray slot in the door of each cell, one right after the
other, and then wait at the end of the row. The SSI would hand each prisoner a food tray through
the opened food slot, or leave it on the slot door if the prisoner was not at the slot. The SSI would
then come back and pour drinks as the inmates held their cups out of the food slot. Torres states that
the food slot is about five inches wide by 18 inches long.

While the food slots were open, Torres states that the prisoners would often ask the floor
officer to pass items such as books, newspapers, magazines, photo albums, or food back and forth
between: the cells. When this happened, he asserts that the floor officer would normally tell the
prisoners to have the SSI do it for them, so the SSI working on the floor would pass along whatever
the prisoners requested.

. Once the food and drink was given out and all of the requested items were passed, Torres
states that the floor officer would walk by and close all of the food slots. The floor officer and the
SSI would then go to the next row of cells and repeat the procedure. Torres states that the
supervisors were not present during feeding, but would come make rounds afterwards. There was
no supervisor present on June 27, 2015, when he began helping Officer Endsley feed D Pod.

On that date, Torres states that he and Officer Endsley fed One Row and went up to Two
Row. Officer Endsley opened the food slot for an inmate named Angel Sanchez. Sanchez reached
out of the slot and pointed to some pictures on the floor outside of his cell, asking Officer Endsley

to get them for him. Officer Endsley replied “the SSI will get them for you. Ask him.”

Torres states that he handed Sanchez his food tray and Sanchez asked him to get the pictures. .

When he reached down to get them, Torres states that Sanchez stabbed him in the neck with what
appeared to be a two-foot long pole with a four-inch sharpened nail in it. As a result, he had to be

airlifted to the hospital in Tyler.-

-
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Between June and September of 2015, Torres asserted that his mind was clouded and he had
problems eating and drinking at first. He stated he has almést regained his voice back but still
coughs every half hour and must constantly clear his throat, resulting in severe headaches.

Torres contended that when he began work as an SSI, he was never told that TDCJ-CID has
policies on properly feeding inmates in administrative segregation, nor that he could be attacked
through a food slot when it was open. He stated that he believed he had to help officers feed the
prisoners and there was never any posted rule prohibiting SSI’s from helping officers feed the
inmates.

According to Torres, Officer Endsley had just started working in the Michael Unit
administrative segregation area a few weeks earlier and fed the prisoners in this manner because
Endsley and other guards are trained or authorized to do so. Torres stated that he is not the first
person to be assaulted through a food slot in administrative segregation and that the supervisory
prison officials knew of the risks that such an assault would take place. Furthermore, Torres claimed
that Sanchez was in administrative segregation for having stabbed an officer through a food slot
door. He argued that the Defendants knew of an excessive risk of harm and thus were deliberately
indifferent to his safety in that they failed to take measures to guarantee that Torres could not and
would not be assaulted by any prisoner in administrative segregation while he worked there.

Torres further maintained that Officer Endsley was responsible for the stabbing because the
officer failed to follow the TDCJ Administrative Segregation Plan, which requires that unspecified
“safety precautions” be followed in serving meals to prisoners. He asserted that each supervisor is
also liable because the floor officers had followed the same procedures for years, meaning the
supervisors failed to adequately supervise their subordinates to ensure that the Administrative
Segregation Plan was being followed and that the subordinates were properly trained.

For relief, Torres sought nominal, compensatory, and punitive damages. He also invoked

the supplemental jurisdiction of the Court for state law claims.
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I1. The Defendants’ Motion to Dismiss

The Defendants filed a motion to dismiss under Fed. R. Civ. P. 12(b)(6) arguing the stabbing
was not foreseeable and Officer Endsley was unaware that Torres was in any sort of danger. The
Defendants further contend that Torres failed to show any personal involvement by the supervisory
officials and that the mere knowledge that prison is a dangerous place is insufficient to demonstrate
a particularized knowledge of a substantial risk of serious harm. Finally, the Defendants argued that
the Texas Tort Claims Act does not provide for recovery by the individuals employed by the State
but against the governmental unit responsible for the harm.
HI. Torres’ Response to the Motion to Dismiss

Torres filed a response setting out the facts and again arguing that he was not the first inmate
to be stabbed through a food slot. He asserted that Sanchez stabbed him because Officer Endsley
refused to take unspecified “reasonable measures” to protect him. Torres stated that the fact Officer
Endsley ordered him to help feed inmates placed him within range of being stabbed and that Officer
Endsley telling him to pass items for inmates was not a reasonable measure to ensure his safety. He
stated that there was an indicator above Sanchez’s door reading “S.A.,” for “staff assaultive.”

Torres further insisted that the supervisory officials failed to take reasonable measures to
ensure that Sanchez could not stab him and that they failed to adequately train and supervise their
subordinates or to ensure that the Administrative Segregation Plan was followed. He complained
that no staff member had ever warned him that he could be assaulted through a food slot or that a
policy existed on properly feeding inmates. Torres argued that assaults through food slots are so
pervasive as to-amount to a sufficiently imminent danger of harm, though he offered nothing to
substantiate this claim.
IV. The Report of the Magistrate Judge

- The Magistrate Judge set out the facts of the case and the legal standards applicable to Rule

12(b)(6) motions to dismiss. In order to survive a motion to dismiss, the Magistrate Judge said, a

plaintiff must plead factual content which allows the court to draw the reasonable inference that the

. »
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defendant is liable for the misconduct alleged and which raises the right to relief above the
speculative level. Ashcroftv. Igbal, 556 U.S. 662,677-78,129 S.Ct. 1937, 173 L.Ed.2d 868 (2009).
Thus, there must be more than a sheer possibility that the defendant acted unlawfully. Id. at 678.
Conclusions and naked assertions devoid of further factual enhancement are not sufficient. Id.; see
also Severance v. Patterson, 566 F.3d 490, 501 (5th Cir. 2009).

The Magistrate Judge further stated that prison officials can be held liable for their failure
to protect an inmate from injury only if they are deliberately indifferent to a substantial risk of
serious harm. Farmer v. Brennan, 511 U.S. 825, 837, 114 S.Ct. 1970, 128 LEd2d 811 (1994). A
prison official is deliberately indifferent if he knows of an excessive risk to inmate health or safety
and disregards that risk. The official “knows of” the risk only if he is aware of facts from which he
can infer the existence of a substantial risk of harm, and he in fact draws the inference. A showing
that the official should have perceived the risk but did not is not sufficient. Id. at 839-40.

The Magistrate Judge looked to Adames v. Perez, 331 F.3d 508, 513 (5th Cir. 2003), in
which a Texas prisoner was assaulted by another inmate who had escaped from his cell. A jury
found in the prisoner’s favor against some of the defendants, but the Fifth Circuit vacated this
judgment and remanded for a new trial. In so doing, the Fifth Circuit determined that the existence
of other incidents in which prisoners had escaped from their cells, in which the named defendants
were not involved, did not show that the problem of such escapes was so pervasive that the
defendants must have known of the danger.

The Magistrate Judge determined Torres’ pleadings-did not set out a claim of deliberate
indifference against Officer Endsley because the Plaintiff offered nothing to suggest that Endsley
knew of and disregarded a substantial risk to Torres’ health or safety. Likewise, the Magistrate
Judge concluded that Torres’ pleadings failed to adequately allege either an actual failure to train
or supervise or that any such failure amounted to deliberate indifference. The Magistrate Judge
observedthat Torres did not state what reasonable means or precautions he believed the supervisory

Defendants should have implemented and that in the absence of a showing that Officer Endsley



Case 6:17-cv-00196-RC-JDL . Document.36 Filed 08/24/18 Page 6 of 10 PageiD #. 254"

committed a constitutional violation, Torres cannot sustain a claim of supervisory liability. With
regard to Torres’ state law claims, the Magistrate Judge stated that because Torres had not set out
a viable claim under federal law, the district court should decline to exercise supplemental
jurisdiction over the state law claims. The Magistrate Judge thus recommended that the Defendants’
motion to dismiss be granted and that the lawsuit be dismissed. .

V. Torres’ Objections to the Report

In his objections, Torres first points to a number of alleged discrepancies between his
allegations and the summary of these allegations in the Magistrate Judge’s Report, including, for
example, the fact that while the Magistrate Judge had stated that “the floor officer would walk by
and close all the food slots,” Torres had alleged that the floor officer would “quickly come by and
quickly close every food slot one right after another.” A review of the pleadings shows that the
Magistrate Judge adequately summarized Torres’ allegations and the purported discrepancies to
which Torres points are not so significant as to warrant rejecting the Report.

Torres asserts that it is long-standing, pervasive, and well-documented that inmates have
weapons in their cells and attack people through the food slots, pointing to Jones v. Bock, 549 U.S.
199, 127 S.Ct. at 910, 166 L.Ed.2d 798 (2007), Gerber v. Sweeney, 292 F.Supp.2d 700 (E.D.Pa.
2003), and Hill v. Snyder, 2015 U.S. Dist. LEXIS 83845, 2015 WL 3948863 (S.D. Ind., June 29, .
2015). As a result, he contends that each defendant was deliberately indifferent to Torres’ safety
because they “failed to make and/or take adequately reasonable measures (which includes having
such adequate reasonable measures adequately enforced by each defendant) to guarantee that Torres
could not and would not be attacked by any inmate confined in administrative segregation while
Torres was assigned to work there.”

.Torres argues that people being attacked through food slots is “long-standing and pervasive
throughout TDCJ” so as to constitute a sufficiently imminent danger likely to cause harm, which

Officer Endsley was obligated to guard Torres from but failed to do so.
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Torres contends that Officer Endsley knew that Torres was not the first inmate to get
assaulted through a food slot and that inmates have weapons in their cells, although he fails to
explain his basis for this assertion regarding Officer Endsley’s knowledge. Adames, 331 F.3d at 513
(evidence that some state inmates had escaped from their cells did not show a “longstanding and
pervasive problem” of which the prison officials must have been aware).

Although Torres repeatedly asserts that inmates stabbing officials or other inmates through
the food slot is a “longstanding and pervasive problem,” he offers nothing to substantiate this
contention other the conclusory assertion itself. As the Magistrate Judge stated, research has not
uncovered any other cases in the State of Texas in which a prisoner brought suit complaining that
another inmate assaulted him through the food slot. None of the three cases cited by Torres - Jores,
Gerber, or Hill - involve prisoners assaulting other prisoners or guards through the food slots in their
cell doors, nor are any of these cases from the State of Texas.

Torres argues that the Magistrate Judge’s Report “never disputes Torres’ factual allegations
that Lt. Sims, Major Funai, and Warden Baker knew that unit-wide, region-wide, system-wide, and
nation-wide, ad.seg. inmates have weapons in their cells and that ad.seg. inmates attack people
through the food slots.” The fact other assaults may have happened in other states or at other units
in the past does not show this was a long-standing and pervasive problem of which the prison
officials must have been aware, and Torres has offered nothing beyond conclusions to show that the
officials must have known of a sufficiently imminent danger. Adames, 331 F.3d at 513.

Torres complains that no staff member ever warned him about attacks from other inmates
through food -slots, but fails to show how the lack of such'a warning amounted to deliberate
indifference to his safety rather‘ than at most mere negligence or carelessness. Furthermore, as the
Magistrate Judge observed, Torres states that he saw Sanchez put his whole arm through the food
slot as Sanchez gestured toward the pictures on the floor; thus, Torres was necessarily aware that

Sanchez could reach out of the food slot if he wished.
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Torres complains that tilere was no posted rule prohibiting SSI’s from handing food trays
to inmates in administrative segregation cells or from pouring drinks into their cups, but he offers
nothing to suggest that ;any such prohibition exists at all, much less that the failure to have such a
prohibition amounts to deliberate indifference. He states that he should not have to identify what
“reasonable measures” he believes should be taken to ensure that he cannot and will not be
assaulted, although he faults the Defendants for failing to implement such measures.

VI. Discussion

Torres’ claims are based on the assertion that the Defendants were deliberately indifferent
to his safety. The Fifth Circuit has held that prison officials have a duty to protect inmates from
violence at the hands of other prisoners, but not every injury suffered by a prisoner at the hands of
another rises to the level of a constitutional violation. Hortonv. Cockrell, 70 F.3d 397, 400 (5th Cir.
1995). The plaintiff prisoner must prove both that he is incarcerated under conditions "posing a
substantial risk of serious harm" and that the prison official's state of mind is one of "deliberate
indifference" to the inmate's health or safety. Id. at 401, citing Farmer, 511 U.S. at 837. Prison
authorities must protect not only against current threats, but also must guard against "sufficiently
imminent dangers" that are likely to cause harm "in the next week or month or year." Id. at 401.

In Fi armér, the Supreme Court explained that

[A] prison official cannot be held liable under the Eighth Amendment for denying

an inmate humane conditions of confinement unless the official knows of and

disregards an excessive risk to inmate health or safety; the official must both be

aware of facts from which the inference could be drawn that a substantial risk of

serious harm exists, and he must also draw the inference. ... :

But an official's failure to alleviate a significant risk which he should have perceived,

but did not, while no cause for commendation, cannot under our cases be condemned

as the infliction of punishment.

- Farmer, 511 U.S. at 837-38; see also Reeves v. Collins, 27 F.3d 174, 176 (5th Cir. 1994).
Those allegations in Torres’ pleadings which are factual and not conclusory, when taken as

true, do not set out factual content allowing the Court to draw the reasonable inference that the

defendants are liable for the misconduct alleged and which raise the right to relief above the
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speculative level. His pleadings do not show that any of the named Defendants were deliberately
indifferent to his safety under the standards set out by the Supreme Court in Farmer because these
pleadings are insufficientto shown that Officer Endsley or the supervisory officers must have known
of an imminent danger posed by the fact that Torres was helping to feed inmates on D Pod. Igbal,
556 U.S. at 678 (threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, are not sufficient). Torres’ objections are without merit.

VII. Conclusion

The Supreme Court has stated that where the defendants have filed a motion to dismiss under
Fed.R. Civ. P. 12(b)(6), a plaintiff with an arguable claim is ordinarily accorded notice of a pending
motion to dismiss for failure to state a claim and an opportunity to amend the complaint before the
motion is ruled upon. These procedures alert him to the legal theory underlying the defendants'
challenge, and enable him meaningfully to respond by opposing the motion to dismiss on legal
grounds or by clarifying his factual allegations so as to conform with the requirements of a valid
cause of action. This adversarial process also crystallizes the pertinent issues and facilitates
appellate review of a trial court dismissal by creating a more complete record of a case. Neitzke v.
Williams, 490 U.S. 319, 329-30, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989).

As the Magistrate Judge correctly observed, Torres was given a meaningful opportunity to
respond by the Defendants’ motion to dismiss, giving him the chance to reply to this motion or to
amend his complaint. Inresponse, Torres filed a lengthy and detailed reply to the motion to dismiss.
The Magistrate Judge reviewed the pleadings and issued a Report recomménding that the lawsuit
be dismissed, to which Torres filed objections.

The Court has conducted a careful de novo review of those portions of the Magistrate Judge’s
proposed findings and recommendations to which the Plaintiff objected. See 28 U.S.C. §636(b)(1)
(District Judge shall “make a de novo determination of those portions of the report or specified

proposed findings or recommendations to which objection is made.”) Upon such de novoreview,
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the Court has determined the Report of the Magistrate Judge is correct and the Plaintiff’s objections
are without merit. It is accordingly

ORDERED that the Plaintiff’s objections are overruled and the Report of the Magistrate
Judge (docket no. 30) is ADOPTED as the opinion of the District Court. It is further

ORDERED that the Defendants’ amended motion to dismiss (docket no. 26) is GRANTED
and the above-styled civil action is DISMISSED WITH PREJUDICE for failure to state a claim
upon which relief may be granted. It is further

ORDERED that any state law claims raised by the Plaintiff are DISMISSED WITHOUT
PREJUDICE to their refiling in state court, with the statute of limitations suspended for 30 days
following the date of entry of final judgment. 28 U.S.C. §1367(d). Finally, it is

ORDERED that any and all motions which may be pending in this civil action are hereby
DENIED.

So ORDERED and SIGNED August 24, 2018.

/A

Ron Clark, Senior District Judge
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Statement Regarding Jurisdiction

Appellant Christoiaher To?res did timely appeal the district court’s ordet of final
judgment. The District court denied Appellant’s Rule 59(e¢) motion on A-pril 4, 2019.
Appellant filed his notice of appeal on May 16, 2019. This Court has appellate
jurisdiction pursuant to 28 U.S.C. § 1291.

Issue Presented
Issue One: Whether the -District court erred in granting’ De‘f\enda;t’s; Amended iVIéﬁ011
to Dismiss?
Issue Two: Whether the district court abused its discretion when it denied Appellant’s
Motion for Reconsider.au"on? _
Statement of the Case

Appellant Christopher Totres is an mmate incarcerated in the Texas Department of
Criminal Justice (TDC]J). He brings suit under 42 U.S.C. § 1983 alleging that Defendant
Endsley, a correctional officer for TDC], failed to protect him frérn an attack by a
fellow prisoner. ROA 168 at 178. Plaintiff Torres also sues sevefal TDC]J staff for failing
to protect him from this attack. ROA 168 at 178. Totres is requesting a Declaratory
Judgment along with nominal, compensatory, and punitive damages. ROA 168 at 178-
7 . _ . | :
Torres states that on Saturday, ]un_'tnzi 27,. 201 5, he was perfofnﬁﬁg his duties as an
inmate janitor in the administrative segregation building of TDCJ-CID’s Michael Unit

located in Tennessee Colony, Texas. ROA 168 at 170. During this time, Defendant



Endsley, the floor officer on duty, asked Tortes to help him feed the administrative
segregation inmates."' ROA 168 at 170-171. Defendant Endsley opened the food tray.
slots on every cell in a row of seven cells, then. Torres would hand each administrative
segregation inmate a food tray through their opened food slot. ROA 168 at 171. While
the food slots were open, some of the inmates would request for Defendant Endsley
to pass things like books, ne\x'/spapers, and magézines. ROA 168 at 171. Totres states
that Defendant Endsley responded to these inmates by saying, “Have the SSI [Torrés]
do it for you.” Id. Torres would then pass through whatever was requested by that
inmate. [d. When Endsley and Totrres arrived as inmate Sanchez’s cell door, Sanchez
asked Defendant Endsley to retrieve pictures laying on the floor just outside of his cell
for him. ROA 168 at 172. Endsley responded by saying that (Torres) would get the
pictures for him. Id Torres alleges that when he reached down to grab the pictures off

the ground, inmate Sanchez stabbed him on the right side of the neck with a two-foot

pole that had a barbed-tip nail on the end. Id. Totres alleges that Defendant Endsley

violated his Eighth Amendment rights by failing to ptotect him from the stabbing. ROA

168 at 178. Torres brings negligence and deliberate indifference claims arising out of

the incident.

Inmates housed in administrative segregation do not go to the cafeteria to eat

meals; rather, meals are brought and setved to them in their cells.



The Appellees filed an:Amended Moton to Dismiss Pursuant to Federal Rules
of Civil Procedute 12(b)(1) and 12(b)(6) on March 1, 2018. The Magistrate Judge
assigned to the case issued a Report and Recommendation to Dismiss the case with
prejudice for failure to state a claim upon which relief may be granted. ROA 219. The
Presiding Judge issued a Memorandum adopting the report and recommendation of the
magistrate judge and entering final judgment. ROA 256, 266. The ‘Plaintiff ﬁled a
motion for reconsideration on October 11, 2018. ROA 267. The District Court denied
this motion on April 4, 2019. The Appellant filed his notice of Appeal on Monday, May

16, 2019. ROA 303.



Summary of the Argument

The district court properly dismissed Torres’s suit. Tortes, a TDCJ inmate, filed
suit pro se and zn forma pauperis. As such, his action is subject tob the Prison Litigation
Reform Act (the “PLRA”). The PLRA amended § 28 U.S.C. 1915 to require tile district
court to dismiss 7 forma panperis prisoner civil rights suits if the court determines that
the action is frivolous or malicious or does not state a claim upon which relief may be
granted. See § 28-U.S.C. 1915(e)(2)(B)(1) & (ii). Tozrres has failed to demonstrate any
error 1 the district court’s holding that Torres failed to state a claim upon which relief
may be granted. Further, the district court in this case was well within its disctretion
when it denied Torres” Motion for reconsideration. For these reasons, this court should

affirm the district court’s judgment.



Argument and Authorities

A. Standard of Review

The Prison Litigation Reform Act (PLRA) améndedS 1915 to requure the district
coﬁrt to dismiss iz forma pauperis (IFP) prisc;ner civil rights suits if the court determines
that the action is frivélous ot malicious ot does nét state a claim upon which relief may
be gr@n§§gi.,§ 28 USC ‘1915(6)(2).(]3_)('11);..The_lqwer court dismissed .this case due to
Appellant’s failure to state a claim under which relief-may be granted. ROA 256, 266.
As the language of § 28 U.S.C. 1915(e)(2)(B)(11) tracks the language of Federal Rule of
Civil Procedure 12(b)(6), appellate courts analyzing such dismissals should do so under
a de novo standard of review. Black v. Warren, 134 F.3d 732; 734 (5th Cir. 1998).

The lower court also dismissed the Appellant’s Rule 59(e) Motion for
Reconsideration. The sfandard of review for denial of a Rule 59(¢) motion is abuse of
discretion. Midland W. Corp. v. F.D.I1.C., 911 F.2d 1141, 1145 (5th Cir. 1990).. Under this
standard, the district court’s decision and decision-making process need only be
reasonable. Ruig v. Lynaugh, 811 F.2d 856, 861 (5th C1r 1987).

B. Torres fails to state a claim against any of the Appellees under § 1983.

To avoid dismissal for failure to state a claim, a plaintiff must plead “enough facts
to state a claim to relief that is plausible on its face.” 1In re Katrina Canal Breaches
Litig., 495 F.3d 191, 205 (5th Cir. 2007), cert. denied, 552 U.S. 1182 (2008) (quoting

Bell Adantic Cotp. v. Twombly, 550 U.S. 544, 570 (2007)). The “[f]actual allegations

5



must be enough to raise a right to relief above the speculative level, on the assumption
that all the allegations in ﬁhe complaint are true (even if doubtful in fact).” Id. (quoting
Twombly, 550 U.S. at 555). This standard is referred to as the “flexible plausibility
standard.” Ashcroft v. Igbal, 556 U.S. 662, 129 (2009).
In deciding a motion to dismiss for failure to state a claim, a court must accept
- well-pleaded factual allegations as true and view them in a light most favorable to the
plaintuff. Calhoun v. Hargrove, 312 F.3d 730, 733 (5th Cir. 2002). The Court is
instructed to look to the substance of the complaint, setting gside statements of “bare
legal conclusions, with 10 suggestion of supporting facts.” Wesson v. Oglesby, 910
F.2d 278, 281 (5th Cir. 1990). The Court 1s authorized “...to pierce the veil of the
complaint’s factual allegations and dismiss those claims whose factual contentions are
clearly baseless.” Neitzke v. Williams, 490 U.S. 319, 327 (1989).
1. Appellant fails to state a claim that Appellee Endsley failed to protect him
under Section 1983.
When the “State takes a person into its custody and holds him there against his
will, the Constitution imposes upon it a corresponding duty to assume some
fesponsibility for his safety and general well-being.” DeShaney v. Winnebago Cnty. Dep’t of
Social Serv., 489 U.S. 189, 199-200 (1989); Youngberg v. Romeo, 457 U.S. 307, 317 (1982)
(“When a person 13 institutionalized—and wholly dependent on the State[,] ... a duty to
provide certain setvices and care does exist”). The rationale for this principle is that

when the State restrains an individual's liberty 1n a manner that renders him unable to



care for himself, the Eight Amendment and Due Process Clause impose an atfirmative
duty to provide for his basic human needs—e.g., food, clothing, shelter, medical care,
and reasonable safety. See DeShaney, 489 U.S. at-200; Youngberg, 457 U.S. at 315-16; Estelle
v. Gamble, 429 U.S. 97, 103-04 (1976); “The affirmative duty to protect arises not from
the State's knowledge of the individual's predicament or from its expressions of intent
to help him, but from the limitation which it has imposed on his freedom to act on his
own behalf.” DeShaney, 489 U.S. at 200.

The Eighth Amendment expressly prohibits the infliction of "cruel and unusual
punishments."  U.S. Const. Amend. VIIL It not only proscribes excessive sentences
but also protects inmates from inhumane treatmerit and conditions while irnpriséned.
See Wilson v. Seiter, 501 U.S. 294, 298 (1991); Estelle v. Gamble, 429 U.S. 97, 104 (19706).
A plaintiff must prove both that he is incatcerated under conditions “posing a
substantial risk of serious harm” and that prison official’s state of mind is one of
“deliberate indifference” to the inmate’s health and safety. Id at 401. “Deliberate
indifference”, as it is used in the Fighth Amendment context, comprehends more than
mere negligence but less than the purposeful or knowing infliction of harm...it requites
a showing of subjective recklessness as used in criminal law.” - Farmer v. Brennan, 511
U.S. 825, 836 (1994) (internal quotations omitted); Hare ». City of Corinth, 74 F.3d 633,
647—48 (5th Cir. 1996). To act with deliberate indifference “the official must both be
a:vare of facts from which the inference could be drawn that a substantial risk of serious

harm exists, and he must also draw the inference.” Farmer, 511 U.S. at 835.



Prison officials are not liable for failure to. protect if (1) “they were unaware of
even an obvious risk to inmate health or safety,” (2) “they did not know of the
underlying facts indicating a sufficiently substantial danger,” (3) “they knew of the
underlying facts but believed (albeit unsoundly) that the risk to which the facts gave rise
was insubstantial or nonexistent,” or (4) “they knew of a substantial risk to inmate
health or safety...[and)] responded reasonably to the danger, even if the harm was not
ultimately averted.” Farmer at 844—45. The Fifth Circuit has stated that “deliberate
indifference is an extremely high standard to meet.” Domino v. Texas Dep’t of Criminal
- Justiee, 239 F3d 752, 756 (5th Cir. 2001). It “cannot be inferred merely from a negligent
or even grossly negligent response to a substantial risk of serious harm.” Thompson v.
Upshur County, TX, 245 F.3d 447, 459 (5th Cit. 2001). The Fifth Circuit has also held
that the basis of § 1983 liability “must amount to an intentional choice, not merely an
unintentionally negligent oversight”  Rhyne v. Henderson Connty, 973 F.2d 386, 392 (5th Cir.
1992) (emphasis added). “[A]ctions and decisions by prisqn officials that are merely
nept, erroneous, ineffective, or negligent do not amount to deliberate indifference.”
FHernandez v. Tex. Dep’t of Protective & Reg. Servs., 380 F.3d 872, 883 (5th Cir. 2004)
(quoting Alton v. Tex. AZM Univ., 168 F.3d 196, 201 (5th Cir. 1999)). Deliberate
indifference encompasses only unnecessary and wanton inflicion of pain repugnant to
the conscience of mankind. Estelle n. Gamble, 429 U.S. 97, 106 (1976). - .

While Torres” injury is very unfortunate, Appellee Endsley cannot be held liable

for failing to protect Torres from being stabbed through a food slot by inmate Sanchez.



Appellee Endsley was unaware of the fact that Totres was in any kind of danger when
he bent to pick up the pictures-on the ground. Thete was nothing in the area that posed
a general threat to Torres’ safety or anything noticeable that would cause Endsley to
reasonably foresee that Sanchez would attack Torres. Torres also alleges that Sanchez
was transferred to administrative segregation for stabbing an officer in the eye through
his open food slot door, but does not indicate that Endsley had personal knowledge of
this fact: ROA 168 at 176-177. But even if this is taken as true, the conditions
surrounding Torres in the moments leading up to the stabbing did not pose a substantial
risk of serious harm that Endsley would h.ave known about, and do not come close to
the high standard needed to establish deliberate indifference. -

While ptison officials like Appellee Endsley should try to pfrevent, these types of
altercations, they cannot prevent all of them. Tortes does not allege‘that he gave any
indication to Appellee Endsley that he felt unsafe while assisting him. The legal
conclusion of deliberate indifference must test on facts cleatly evincing “obduracy and
wantonness, not madvertence or error in good faith.” Whitley 1. Albers, 475 U.S. 312, -
319, (1986). Tortes’ pleading does not indicate that Appellee Endsley had any of kind
desire for the wanton infliction of pain to be brought upon Torres, nor does he indicate
Endsley had knowledge of Sanchez’s history of violent behaviors: An official's failure
to alleviate a significant risk-which he should have petceived, but did not, while no cause
for commendation, cannot under our cases be condemned as the infliction of

punishment. Farmer, 511 U.S. at 837-38; see also Reeves v. Collins, 27 F.3d 174, 176 (5th



Cir. 1994). Even if Tortes’ allegation that he was stabbed by inmate Sanchez while
helping Appellee Endsley 1s taken as true, it does not meet the high standard of
deliberate indifference under the 8% Ameﬁdment.

Other cases ruled én by the 5" Citrcuit support dismissal of these claims. In
Adames, a Texas prisoner was assaulted by another inmate who had escaped from his
cell. A jury found in the prisoner’s favor against some of the defendants, but the Fifth
Circuit vacated this judgment and remanded for a new trial. In so doing, the Fifth
Circuit determined that the existence of other incidents in which prisoners had escaped
from their cells, in which the named defenciants \&ere not involved, did not show that
the problem of such escapes was so pervasive that the defendants must have known of
the danger. Adames 2. Pereg, 331 F.3d 508, 513 (5th Cir. 2003). Tortes’ pleadings do not
set out a claim of deliberate indifference against Officer Endsley because the Appellant
offered nothing to suggest that Endsley knew of and disregarded a substantial risk to
Totres’ health or safety. The Trial Court did not err in dismissing Tottes’ claims against
Appellee Endsley for failure to state a claim upon which relief can be granted.

2. Appellant’s Negﬁgence Claim |

Totres indicates he is suing Appellees in their individual capacities. ROA 168 at
169-170. To the extent Torres 15 suing Appellées in their individual capéciﬁes under fhe
Texas Tért Clairﬁs Act, he cannot sue in this 'fnanner because the Tort Claims Act “does
not provide for recovery against individuals employed by the State. A éerson making a

claim under the [act] must sue the governmental unit responsible for allegedly causing
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- the harm to [waive] sovereign mmit}f.” Aguilar v. Chastain, 923 SW.2d 740, 744 (Tex.
App—Tyler 1996, writ denied). State employees are simply not proper parties under
the act when they are sued in their individual capacity, as Torres sues Appellees here.
ROA 168 at 169-170. Torres’ petiton has no basis in law because he cannot sue
Appellees 1n their individual capacities under the Texas Tort Claims Act. The District
court did not etr in declining to exercise supplemental jurisdiction ovér' these state law
claims.

3. Plaintiff fails to allege any personal involvement of Appellees Livingston,
Stephens, Scott, Baker Jr., Funai, and Sims

A section 1983 plaimiff must establish a causal connecdqn between an alleged
constitutional deprivation and each defendant whom he would hold responsible. Loguno
v. Smith, 718 F.2d 756,.;/'68 (5th Cir. 1983). Absent personal involvement by the
defendant, a plaintiff may not recover undet § 1983. fbompmﬂ v. Steele, 709 F.2d 381,
382 (Sth Cir. 1983). A civil rights plamntiff cannot simply make generalized allegations
or assert legal or constitutional conclusions to sathfy these requlremcnts Munphy .
Kellar, 950 F. 2d 290, 292 (5th Cir. 1992) To sustain his complamt a plamtlff must
instead state pamcular facts specifying the personal mvolvement of each defendant. Iee
2 Hemdon 900 F.2d 804 (Sth Clt) cert. derned 498 U. S 908 (1 990) 1hese facts must
create an afﬁrmamve link between the clalmed injury and each of the defendant’s

conduct. szo . Goode 423 US. 362 371 72,377 (1976).
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Although Torres lists Livingston, Stephens, Scott, Baker Jr., Funai, and Sims as
Defendants, he alleges no facts relating to them regarding the alleged incident. While
Torres alleges the Appellees had knowledge of people getting hurt through food slot
doors in the past, he does not claim they had any knowledge pertaining to this incident.
The purpose of food slot doors is to minimize the risks of dangerous encounters with
inmates housed in administrative segregation. But this does not mean that all dangerous
encounters ate preventable. Knowledge that prison can be a dangerous place, or that
some inmates may be dangerous, is insufficient to demonstrate a particularized
knowledge of substantial risk of serious harm. To the extent that Torres is suing
Livingston based on his role as fgrmer Executive Director of TDC]J, his claim has no
basis in law because supervisory officials may not be held liable for their subordinates’
actions under any theory of vicarious liability under § 1983. Thibodeaus: v. Arceneans:, 768
F.2d 737,739 (5th Cir. 1985) (per curiam). Similatly, his claim lacks an arguable basis in
law to the extent he is suing Stephens as the former Director of TDCJ-CID, Scott as
the Region 2 Director of TDCJ-CID, or Baker, Jt. as fhe Former Semor Warden of the
Michael Unit. Torres’ claims against these supervisory Appellees fail to set forth specific
facts demonstrating their personal involvement in the alleged wrongdoing.

Assuming arguendo he is able to show their personal involvement, Torres did
not state what reasonable means or precautions he believed the supervisory Appellees
should have implemented, and that in the absence of a showing that Officer Endsley

committed a constitutional violation, Totres cannot sustain a claim of supervisory
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liability. To?rés cites a portion of a TDCJ-CID’s Administrative Directive as follows
“...Safety precautions shall be-followed in serving meals.” ROA 168 at 176-177. While
it 1s unclear what kind. of safety precautions Torres believes were not followed, fai]iﬁg
to comply with an internal agency policy does not state a claim for relief under § 1983.
Marsh v. Jones, 53 F3d 707, 711-12 (5% Cir. 1995).

Although Torres repeatedly asserts’ that inmates stabbing officials or other
inmates through the food slot is a “longstanding and pervasive problem,” he offers
nothing to substantiate this contention other the conclusory assertion itself. Research
has not uncovered any other cases in the State of Texas in which a prisoner brought
suit complaining that another inmate assaulted him through the food slot. None of the
three cases cited by Totres - Jones, Gerber, ot Hill - involve prisoners assaulting other
prisoners or guards through the food slots in their cell doots, nor are any of these cases
from the State of Texas.

Torres argues that Appellees “ﬁever dispute Torres’ factual allegations that Lt.
Sims, Major Funai, and Warden Baker knew that unit-wide, region-wide, system-wide,
and nation-wide, ad.seg. inmates have weapons-in their cells and that ad.seg. mmates

attack people through the food slots.” The fact that other assaults may have happened

in other states or at other units in the past does not show this was a long-standing and

pervasive problem of which the prison officials must have been aware, and Torres has

offered nothing beyond conclusions to show that the officials must have known of a

sufficiently imminent danger. .Adames, 331 F.3d at 513.~

13



Torres complains that no staff member ever warned him about attacks from
other inmates through food slots but fails to show how the lack of such a warning
amounted to deliberate indifference to his safety rather than at most mere negligence
or carelessness. Furthermore, Torres states that he saw Sanchez put his whole arm
through the food slot as Sanchez gestured toward the pictures on the floot; thus, Torres
was necessarily aware that Sanchez could reach out of the food slot if he wished. |

Torres complains that there was no posted rule prohibiting SSI’s from handing
food trays to inmates in administrative segregation cells or from pourting drinks into
their cups, but he offers nothing to suggest that any such prohibition exists at all, much
less that the failure to have such a pfohibition amounts to deliberate indifference. He
states that he should not have to identify what “reasonable measures” he believes
should be taken to ensure that he cannot and will not be assaulted, although he faults
the Appellee; fo-r .fai]ing to implement such measures. Torres did not state what
reasonable means or precautions he believed the supervisory Appellees should have
implemented and that in the absence of a showing that Officer Endsley committed a
constitutional violation, Torres cannot sustain a claim of supervisory liabiﬁty. Further,
Torres’ pleadings fail to adequately alle.ge either an actual failure to train or supervise ot
that any such failure amounted to deliberate indifference. Because helhas not satisfied
this requireméﬁt under § 1983, he fails to state a cognizable claim. Thé Trial Court did
not err mn dismissing Tottes” claims against Appellees Livingston, Stephens, Scott,

Baker, Jr., Funai, and Sims for failure to state a claim upon which relief can be granted.
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In closing, Totrres was given a meaningful opportunity to respond to the
Defendants’ motion-to dismiss, giving him the chance to reply to the motion to dismiss
or to amend his complaint. He filed a lengthy and detailed 'reply which the District
Coutt carefully reviewed. ROA 196. The District Court viewed Torres’ pleadings with
the liberality befitting his pro se status and taking his factual and non-conclusory
allegations as true, yet found he failed to state a claim upon which relief may be granted

because he has not set out sufficient factual matters, accepted as true, to state a claim

e T e - e e

for rehef which 1s plau81ble on its face Igbal, 556 U.S. at 678. The Trial Court did not

R o e o PN i

err 1n dismissing Torres’” claims against all Appellees.

C. Torres’ Motion for Reconsideration was propetrly denied.

After the ﬁnal judgment 1n this case was entered, Torres filed a motion to alter or
amend» the judgment under Fed. R. Civ. P. 59. The district denied this motion. ROA
267, 295. The Dlistrict Court did not abuse its discretion in denying Appellant’s Motion
for fecopsideration.

In this motion, Totres states that he has new evidence in the form of an affidavit
from an inmate named Daniel Reyna. The affidavit states that over the course of 16
years, from 1995 to 2011, he was hoﬁséd in administrative segregation at the Allred
Uﬁif, t};e 'Telfqrd Urﬁt, and the Eas‘t'ham' Unilt. Reyna claims that he witnessed “\Vi'th my
own f;yes” fnany assaults taking place th.rough the food‘ slots, at least one a week and

sometimes twice a day at the Eastham and Telford Units. In his motion, Torres argues
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that this affidavit shows that the danger of assaults through thé food slots 1s so long-
standing and petvasive that such assaults are long-standing, pervasive, well-
documented, or expressly noted by prison officials unit-wide, tegion-wide, system-
wide, and nation-wide. ROA 267, 288.

The District Court reviewed Réyna’s affidavit. The District Court noted that it
“shows fhat he claims to have witnessed at least one attack per week through a food
slot over a 10-year period, alleging that sometimes the attacks were as often as two per
day. This means that at the rate of one per week, Reyna would himself have witnessed
over 800 assaults over this time period, likely closer to 1,000 when the weeks of multiple
assaults per day which he claimed to have se;en are added in.” ROA 295 at 299.

Reyna’s affidavit claims that these were assaults which he witnessed personally,
which would mean that these assaults would have occutted in the section he was
lécated, on the row to which he was housed. Torres’ original complaint states that the
admunistrative segregation section at the Michael Unit has six pods, each of which has
six sections which contain two rows each, for a total of 72 rows in administrative
segregation. ROA 31 at 33. The District Court further noted that, “[i]f assaults occprred
at the Michael Unit at the same rate which Reyna claims to have observed elsewhere,
being one per week per row, the Michael Unit administrative segregation area alone
would have experienced over 59,000 assaults during the 16-year period covered by
Reyna’s affidavit; however, as the Magistrate Judge obsetved, research reveals not a

single case in the State of Texas, other than the present one, in which a prisoner filed
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suit alleging he was assaulted by another p‘risoner through the food slot.” ROA 295 at
300.

Torres also argues 1n his Motion that the Court failed to apply the correct legal
standard set out in Famzer. ROA 267 at 271-272. He does that by reasserting allegations
that he already made in his previous pleadings. ROA 267.

He closes his motion by asking that his case be reopened and that the Court
change its ruling on the merits. ROA 267 at279-280." -

The Fifth Circuit has stated that relief under Rule 59(¢) is appropriate where
there has been an intervening change in controlling law, thé movant presents newly
discovered evic\lence which was previously unavailable, or to correct a manifest error of
law or fact. Schiller v. Physicians Res. Grp. Inc., 342 F.3d 563, 567 (5th Cir.2003). A Rule
59(e) motion cannot be used to raise arguments-that could and should have been made
before the judgment issued. Rosengweig v. Agurix Corp., 332 P3d 854, 864 (5th Cir. 2003).

A motion to alter or amend the judgment based on the discovety of new evidence
should be granted only if: (1) the facts discovered are of such a nature that they would
probably change the outcome; (2) the facts alleged are actually newly discovered and
could not have been discovered eatlier by proper diligence; and (3) the facts are not

merely cumulative or impeaching. Infusion Res. Inc. v. Minimed, Inc., 351 F.3d 688, 696-97
(5th Cir. 2003).
The requirement that the facts be of such a nature that they would probably

change the outcome necessatily includes a requirement that the newly discovered
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evidence must be credible. See, e.g., Daniels v. Pipefitters Association Local Union No. 597,
983 IF.2d 800, 803 (7th Cir. 1993) (holding in the context of a Rule 60(b) (2) motion that
district courts may consider the credibility of evidence before granting motons for
reconsideration because such motions are decided by judgesv rather than juries and “to
hold otherwise would mean that the district court would have to order a new trial no
" matter how incredible the evidence.”).

The District: Court correctly concluded that “Reyna’s affidavit, attesting to
witnessing close to if not .over a thousand assaults on other units cartied out through -
cell food slots, none of which formed the basis for a lawsuit in federal court, appears
to have little credibility and thus cannot fbrm the basis for alteration or’amendment of
the judgment of dismissal. Even were the affidavit credible, however, it does not tise to
the level of requiring that Rule 59 relief be granted. The affidavit demonstrates little
more than the well- known fact that, as Justice Thomas observed, “prisons are
necessarily dangerous places; they house society’s most antisocial and violent people in
close proximity to one another. Regrettably, some level of brutality and sexual
aggreésion among [prisoners] 1s inevitable no matter what the guards do ... unless all
prisoners are locked in their cells 24 hours a day and sedated.” Famrer, 511 U.S. at 858-
59 (Thomas, J., concurring).”. ROA, 295 at 3_0.1 -302.

As noted by the District Court, the fact of other assaults in which the Defendants
were not involved and WhiCi‘l, according té Reyna’s affidavit, occurred at other units

L

and not the Michael Unit, does not show that the Defendants were necessarily aware
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of a specific danger posed to Torres. See Adames, 331 F.3d at 513. Itis clear that Reyna’s
affidavit is self-serving and lacks little credibility. The District Court correctly concluded
that this affidavit “does not show that the danger of Torres being assaulted through the
food slot was so obvious that the Defendants were deliberately indifferent by failing to
take some unspecified action to protect Totres from harm in the normal course of his

day’s work.” ROA 295 at 302. Further, the District: Court correctly concluded that

Torres has not shown that the supervisory defendants were deliberately indifferent to

his safety by failing to discourage support service inmates from performing normal

duties by assisting in the feeding éf segregated prisoners. ROA 256. The Appellant has

not shown that the District Court applied incorrect legal standards. Further, the District

Court did not abuse its discretion in finding that Torres’ motion to alter or amend the
judgment has not met the standards of Rule 59(e).
Conclusion

Because Torres fails to state a claim on which relief may be granted, the district

coutt properly dismissed his suit. This Court should affirm the ruling of the lower court.

Respectfully submitted.
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TN THE UNITED STATES DISTRICT COURT
FOR THE ‘EASTERN' DISTRICT OF TEXAS
TYLER DIVISION

N
~

CHRISTOPHER TORRES, a/k/a §
Christopher Muhammad,
Plaintiff Pro Se

wn

Ve

BRAD LIVINGSTON, Executive
Director, TDCJ;

WILLIAM STEPHENS, Director,
TDCJI-CID;

“"CIVIL ACTION NO.
KELVIN SCOTT, TDCJ-CID's

Region II Regional Director: 6:17-cv-196-RC-JDL

W wn W v wo»

EDGAR BAKER, JR., Senior Warden,$ ***Jury Demand***
ThCI=CID"s" Mlchael Unit;-. =

K
TODD FUNAI, Major, Michael Unit's -
Administrative Segregation Building:; § .
FRANCES SIMS, Shift Lieutenant, §
Michael Unit's Ad. Seg. Building: and,
§
JONATHAN ENDSLEY, Correctional Officer,
Michael.Unit's Ad..Seg. Building - &= §
each in fherF }hleldual capac1ty §
Defenaants.' .

PLAINTIFF TORRES' SECOND
PROPOSED AMENDED COMPLAINT

This is a civil rights action flled by Christopher Torres, a/k/d Chrlstopher
Muhammad, a state prisoner, for a Declaratory Judgment and [nom1na1, compensa-
tory, and punitive] Jdamages under 42 U.S.C. § 1983, alleging each of the above
" mentioned Defendénts failed to protect him from an attack by a fellow prisoner
in violation of the Eighth Amendﬁent?£6 thé?United States Constitution. Torres -
also alleges deliberate indifference aﬁd state law claims of gross negligence.

I.
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10.

1.

JURISDICTION

"The Court has Jjurisdiction over Torres' claim of violation of his federal

constitutional rights under 28 U.S.C. §§ 1331 and 1343(a)(3). The venue is
proper pursuant to 28 U.S.C. § 1391(b).

The Court has supplemental jurisdiction over Torres' state law claim(s)
under 28 U.S.C. § 1367.

II.
PARTIES

Plaintiff Torres was incarcerated at the TDCJ-CID's Michael Unit during the
events described in this complainf.

Defendant Jonathan Endsley ("Endsley") was the D-Pod, Administrative Segreg-
ation ("Ad. Seg.") correctional officer on the Michael Unit on the morniné
of June 27, 2015. He is sued in his individual capacity.

Defendant Frances Sims ("Lt. Sims") was Miéhael Unit's ad. seg. shift
Lieutenant on the morning of June 27, 2015. She is sued in her individual
capacity.

Defendant Todd Funai ("Major Funai") was the Major in charge of Michael
Unit's Ad. Seg. building on the morning of June 27, 2015. He is sued in his
individual capacity.

Defendant Tdgar Baker, Jr. ("Warden Baker") was Michael Unit's Senior Warden
on the morning of June 27, 2015. He is sued in his individual capacity.
Defendant Kelvin Scott ("Scott") was Regional Director of TDCJ-CID's Region
Two on the mdrning of June 27, 2015. He is sued in his individual capacity.
Defendant William Stephens ("Stephens") was Director of TDCJ-CID on the

morning of June 27, 2015. He is sued in his individual capacity.

Defendant Brad Livingston ("Livingston") was Executive Director of TDCJ on

the morning of June 27, 2015. He is sued in his individual capacity-.

At all times mentioned in this (proposed) amended complaint each Defendant

2~
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acted under color of state law.

! ITX.
FACTS

S

On Saturday.morning, June 27, 2015, while perforhing pért of my job dﬁties
as aﬁ_inmate janitor (referred to as an "SSI") in the aa. seg. building of
TDCJ-CID's Michael Unit in Tennessee Colony, Texas, I was stabbed in the
neck by a fellow prisoner whose name is Angel Sanchez ("S8anchez").

13. Sanchez was an inmate houéed in D-Pod,; 8-cell of Michael's ad. seg. bui]ding.

14. Michael's ad. seg. building has six "Pods" (Pods "A" through "F"), each Pod

~having six sections of cells, each section having fwo rows of seven single-
man cells: Every Pod has eighty-four cells. ’

15. With the exception of F-Pod, everyday each Pod was.assigned just two guards
per.shift: one guard (#floor officera) worked on the Pod's floor. the other
worked in the Pod'; control: picket ("picket officer"). Some days F-Pod had
two floor officers and a picket officer.

16.0n the shift I was assigned to work on, there were six SSIs in charge of
cleaniné the Pods—one SST per Pod. I was assigned to F—Pod..

17. My job duties as an SS8T in Michael's ad. seg. building included sweeping,
mopping, emptying trash cans, and according to the "Safety sheet" (or other
TDCJ document which fully detailed what my job duties were, which) I had to
sign when first working in there, there was a sentence saying something
about "I shall obey orders of the ad: seg. guards.”

18. On June 27, 2015, after T fiﬁished helping the F-Pod floor officer feed ad.

seg. inmates housed there, I left F—éod to get some "hyper-caloric" sﬁacks

from the ad. seg. kitchen for some d&abefic inmates on F-Pod, and as T

a - <

passed by D- Pod on my way to the said kltchen, Endsley, who was the floor

ERTI

officer that morning on D—Pod, told me to come help him feed the ad. seg.
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inmates on D-Pod whenever I finished bringing the snacks to the F-Pod inmates.
For whatever reason, there was no SSI for D-Pod that morning.

When I began helping Endsley feed the D-Pod inmates, Endsley did as most all
other floor officers do during ad. seg. feeding tihes on the Michael Unit,..
and on the Units of TDCJ-CID's Region Two, and on Units throughout all of
TDCJ-CID and the TDCJ: Endsley would simply just'opén the food tray slot
doors of every cell (one:fight after ano£her) on a particular row of seven
cells, then he would wait at the end of that row while I would have to hand
each ad. seg. inmate a food tray through their opened food slot (or just
leave it on their opened food slot if they were not‘at the slot) and T would
have to come back shortly later with a bucketful of Jdrink and pour a cupful
of it into the cups of said ad. seg. inmates who woﬁld be holding their cups
through their opened féod slot; the food slots of Michael's ad. seg. cell
doors were about five inches wide by about 1% feet long.

Many timés (during feeding times) while the said food slots were still open-—
ed, the ad. seg. inmates would ask the floor officer to pass things (like
books, newspapers, magazines, photo.albums, food. atc.) back and forth to

the cells on that said row being fed, and most of the times the floor offi-

cer.would answer the ad. seg. inmates by saying something like, "Have the

21.

SSI do it for you," and I (or other SSI working) would pass whatever the ad.

[

seg. inmate requested to be passed.

After I (and/or another SSI) would finish handing a tray to, and pouring a
drinﬁ into the cup of! every ad. seg. inmate throuéh their opened food slot,
and after passing things back and forth on that row, the floor officer would
quickly come by and quickly close every food slot (one right after another)
and then the floor officer and T would go to the next row of cells and feed

those ad. seg. inmates just like in 99 19 and 20.
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23.

24.

27.

28.

When the floor officers fed just like in 9919 and 20, there would be no
supervisor present until after the ad. seg. inmates were all fed: only:then =
would supervisors make their rounds.

On June 27, 2015; while T beéan helping Endsley feed on D-Pod, there was no
Supervisor present.

Just before T was stabbed by Sanchez, Endsley and I fed in the manner in %19
on Section One:, Row One. and Endsley gave the usual "Have the SSI do it for
you" response to those inmates when they requsted to have things passed

from one cell to another while the food slots were opened,; and when Endsley
and I finished on that row, we proceeded to feed Two Ro& the same way-.
Endsley was a few steps ahead of me when I got to Two Row, and when he open-
ed the food slot of Sanchez's cell door I seen Sanchez put an entire arm out
through his opened food slot, and while Sanchez used that said arm to point
down towards some pictures that lay on the floor just outside Sanchez's cell
door I heard Sanchez ask FEndsley to get the said pictures for him (Sanchez)
and then I seen and heard Endsley tell Sanchez that "the SSI [which was me]
will get it for you. Ask him."

As Endsley went quickly towards cells 9 through 14 to quickly open each of
those cells' food slot, I was then in front of Sanchez's cell and I handed
him his lunch tray and Sanchez then asked me to get the said pictures.

Since Endsley had me pass things bhackiand forth on One Row. and since I
heard Endsley tell Sanchez to ask me to get the pictures, and since I felt
sorry for Sanchez [because he appeared harmless and spoke in the right
tone], I reached down to get the pictures.

As I reached down and attempted to get the pictures off the floor, Sanchez
stabbed me on the right side of my neck with what appeared to be about a

two-foot-long pole [made out of tightly rolled up newspaper or magazine
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2.

pages] which had about a four-inch, sharpened, barbed-tip nail on it.
I felt the nail hit my neck bone, and according to the surgeon's report [at
East Texas Medical Center in Tyler., Texas,; where I haéfto be airlifted to],

the nail went right between the carotid artery and the. internal jugular

vein, and I now have a visible three-inch-long scar from the surgeon's

" incision.

20.

3.

.

Within about a week of the said June 27, 2015 stabbing. a lady who told me
she was an official with the TDCJ-OIG (Office of Inspector General) inter-
viewed me about the said stabbing incident.

The said 0.1.G. official said her name was Ms. Gray (or Grey) and during her
interview of me, she insisted that I give her a written statement about what
happened, which I finally did give (a brief one). and she said to me that
the "only" thing I could do about the stabbing incident is press "criminal"
charges on Sanchez, which T interpreted as her representing that I could not
grieve the dangerous working conditions that led to me being stabbed. |

At the time of the said interview, I lost ©5% of my voice and was unable to
talk normally; if I did talk, I had to do so with alot of effort énd I would
get dizzy after about a minute of talking, and I would run out of breath
before completely saying a sentence. |

From the time I awoke from the surgery [to remove the nail out of my neck]
on June 27, 2015, to about the time I had to have fu;ther surgery in late
September 2015 [to semi-fix the pafalyzed right vocal cord], my mind was
clouded because I am in prison for something I did mot do and then I thought
I would forever no longer have my normal voice back, and I also thought I
would forever have the breathing and speech problems I had after awakening
after the initial surgery. I also had initial problems eating and drinking.

While I have just about regained my voice back and am Jjust about able to
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normally eat and drink, till this very day I still have to constantlylclear
my throat, I still must cough about every half-hour, and I get sharp head-
aches when I must cough,(and I have a residual headache in between times I
have to cough.

35. TDCI's medical persénnel have prescribed medications for what I am still.

+ ‘going through in 934, but the medications do not help at all.

¥%. Since the stabbing incident in 112, T havé had several hospital appointments
and during my October 10, 2017 appointment with a neurologist [Neel Patel,
M.D.], that neurologist told me that the medical problems in %34 are "life-

- Jdong" and "irreparable".

37. When T began‘as an SSI in Michael Unit's ad. seg., I was never informed by
any staff member that TDCJ had a policy on properly feeding ad. seg. inmates.:

3B. Nor was I ever warned by any staff member of the fact that I could be
assaulted/attacked by an ad. seg. inmate through an ad. seg. inmate's food
tréy slot door when a cell's food tray slot door was opened.

P71 Qaé under the impression that—because I seen the other Michael Unit -ad.
seg. éSIs helpiné floor officers feed ad. seg. inmates [as described in
1912-22], and because the "Safety sheet" or document in 917 said something
about me having to do'what ad. seg. guards teli me, and because in 2010 when
I was assigned to work in the ad. seg. kitchen I seen ad. seg. SSIs help
floor officers feed ad. seg. inmates [as described in %919-22], and because
floor officers would tell me to help them feed ad. ség. inmates—7I had to
help the floor officer feed the ad. seg. inmates.

. 40. Additionally, there was never any posted rule prohibiting SSIs from helping

floor officers feed ad. seg. inmates.
41. And neither I, nor any other SSI that I know of, ever received any disci-

plinary case for helping a floor officer feed ad. seg. inmates in ad. seg.
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®. Fndsley had just begun working in Michael Unit's ad. seg. building about a
few weeks before Sanchez stabbed me.

43. Endsley fed as described in §919-21 because that is how he [and other ad.

seg. guards on Michael Unit, and throughout TDCJ-CID's Region Two, and
throughout all TDCJ-CID'and TDCJ] are trained to, and/or are given tacit
authorization to, feed the ad. seg. inmates—and this caused each super-
visory defendant's failure to protect me from the attack/assault by Sanchez.

. I was not the first individual to ever get assaulteé/attacked in ad. seg.

by an ad. seg. inmate through an ad. seg. inmate's opened food tray slot
door on the Michael Unit, or TDCJ-CID's Region Two prison units, or on
prison units throughout TDCI-CID, or TDCJ, or. .the entire prison system of
thig. country—and each-defendant knew this before I. was attacked by Sanchez.

25. Each defendant realized/knew that, in ad. seg., ad. seg. inmates attacking/
assaulting anyone through ad.:. seg. gnmates' opened food slot Joors posed
excessive risk of harm to me because it iSA1ong—s£anding,.pervasive, well-
documented, or .expressly noted by prison officials. in the past———whethér
it's officials from Michael. Unit, or TPCJ-CID's. Region.Two, or TDCJ-CID, or
TDCJ, or from jail and prison systems all over this country——that people
are known to get assaulted/attacked by.ad. seg. inmates through ad. seg.
inmates' food slot doors whenever an ad. seg. inmate's cell's food slot door
is opened.

46. Sanchez was in Michael Unit's ad. seg. after being transferred there after
he stabhed an officer in the eye through his opened food slot door when
Sanchez was in ad. seg. on another TDCJ-CID Unit [i.e. the Telford Unit in
NMew Boston, Texas].

47. Each defendant realized/knew that, in ad. seg., ad. seg. inmates attacking/

assaulting anyone through ad. seg. inmates' opened food slot Jdoors posed
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excessive risk of harm to me because during ad. seg. cell searches, it is
longstanding, pervasive, well-documented, or expressly. noted by-prison -
officials in the past—whether it's officials from Michael Unit, or TDCJ-
CID's Region Two, or TDCJ-CID, or TDCJ, -or . from Jail and prison systems all
over this country—that weapons, including. spears like the one Sanchez . -
used on me, are found inside ad. sedg. cells.

EFach defendant knew about the facts in %945 and 47,.but within their
respective areas of responsibility, was deliberately: indifferent to, or
callously disregarded, such serious/excessive risk to my safety when they:
each, within their respective areas of .responsibility, failed to make and/or
take adequately reasonable measures——which includes having such adequate
reasonable measures adeguately enforced by each defendant—to guarantee
that T [c]ould not he, and/or would not be, attacked/assaulted by any inmate
confined in ad. seg. while I was .assigned to work in ad. seg.

Defendant Endsley, having alteady known/realizéd the facts in 9945 and 47
before Sanchez stabbed me;  is actually responsible for Sanchez stabbing me
while I helped FEndsley feeéd Sanchez because Endsley failed to follow-ahé
enforce TDCJ's Administrative Directive (AD)-03.50 (2013)(i.e. TDCJ's AG.
Seg. Plan § IV.¥ Meals (2012)) which says: “"Safety precautions shall be
followed in serving meals" [to ad. seg. inmates] “"pursuant to PO-07.006,
'Administrative Segregation Officer.*®™

Because for years floor orfficers——on Michael Unit, on umits all throughout
TDCJ—CID's Region Two, and on units all throughout TDCJ-CID and TDCJ——fed
like Endsley fed when Sanchez stabbed me [as described in M919-26], each
supervisory defendant is also actually resporisible for Sanchez stabbing me
Iwhile I helped Endsley feed Sanchez] because each supervisory defendant,

within their respective areas of responsibility, failed to adequately
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52.

53.

supervise their respective subordinate(s) to ensure that AD-03.50 (i.e. Ad.
Seg. Plan § IV.F (Meals)) was being fully enforced on every shift on the. -
Michael Unit, as well as on every shift on every unit throughout TDCJ-CID's
Region Two, the TDCJ-CID, and TDCJ.
Each supervisory defendant is also actually responsible for Sanchez stabbing
me [while T helped Endsley feed ‘Sanchez] because each supervisory defendant,
within their respective areas of responsibility, failed to ensure that their
respective subqrdinate(s) properly trained floor officers to take the "Safe-
ty precautions® in AD-03.50's Ad. Seg. Plan § IV.F (Meals),-and the super-
visory defendants failed to ensure [within their respective areas of respon-
sibility] that such proper training was done on every shift on the Michael
Unit, as well as on every shift on the units. throughout TDCI-CID's Region
Two, the TDCJ-CID, and TDCJ.
1 was stabbed in the neck by Sanchez because each defendant, within their
respective areas of responsibilityy was either plainly incompetent to, or
knowingly failed to, perform their federal constitutional duty to protect
me from attacks by any ad. seg. inmate while I worked in ad. seg as an SSI.
. - Iv. T
Plaintiff invokes this Court's
supplemental Jjurisdiction
under 28 U.S.C. § 1367
At the time Sanéhez stabbed me, all of the Defendénts were TDCJ empioyees
and are therefore liable to damages pursuant to TEXAS GOVERNMENT CODE §
497.096 because each Deféﬁdanﬁ, within théir réspectivé areas of responsi;
bility, negligently implemeﬁted AD—OB.SO‘S Ad. Seg? Pléh § IV.F (Meals) with
intentional, wilfui or.wanton.negligence, or it was performed wiﬁh conscious
indifference or reckless disregard fof ny safety and tﬁis caﬁsed Sénchez fo

stab me.
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Each Defendant isyliable under § 497.096 for negligent implementatioﬁ df any
other TDCJ policy'critcal.to ensuring prisoner safety [that Torres is not
aware of at this time] because it was done with intentional, wilful or wan-
ton negligence, or performed with conscious indifference or reckless dis-
regard for my safety and this caused Sanchez to stab me.

Within their respective areas of responsibility, each Defendant's said acts

or omissions rose to the level of gross negligence and this too caused Sanchez
to stab me. -

V.
Legal Claims

Torres re-alleges and incorporates by reference 191 through 55.

The failure to protect violated Torres' rights and constituted cruel and
unusual punishment under the Eighth Amendment to the United States Consti~
tution, and it was gross negligence under Texas law.

Torres has no plain, adequate or complete remedy at law to redress the wrongs

described herein. lorres has suffered, and continues to suffer, physical,

" mental and emotional injury due to Defendants' conduct.

VI.
Prayer For Relief

WHEREFORE, Torres respectfully prays that this Court enter judgment grant-
ing Torres:

A declaration that the acts and omissions described herein violated Torres'
rights under the Constitution and laws of the United States and constituted
gross negligence under Texas law.

Nominal damages in the amount of $10,000 (Ten Thousand $US Dollars) against
each befendant, jointly and severally, or to be determined by the jury.
Compensatory damages in the amount of $294,000 (1wo Hundred and Ninety-Four

Thousand $US Dollars) against each Defendant, Jjointly and severally, or to
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62;Punitive damages in the -amount of $196,000 (One Hundred and Ninety-Six
Thousand $US Dollars) against each Defendant, Jointly and severally, or to
be determined by the jury.

63. Alternatively, Torres requests "presumed damages" that may also be deter-
mined by the jury.

~. A jury trial on-all issues triable by jury.

A5. Plaintiff's costs in this suit.

. Plaintiff requests to recover pre-judgment and post-judgment interest, and
any other relief, both special and genéral; to which Torres may be justly
entitled.

67. Any additional relief this Court deems just, proper and equitable.

Date: January 24, 2018

Respectfully submitted,

Christopher Torres, a/k/a
Christopher Muhammad
#1142645

WYNNE Unit

810 FM 2821

Huntsville, TX 77349

Plaintiff Pro Se
VERTIFICATION
1 have read the foregoing proposed amended complaint and hereby verify that
the matters alleged therein are true, except as to matters alleged on informa-
tion ancd belief, and, as to those, I believe them to be true. I certify under
penalty of perjury that the foregoing is true and correct.

Executed at Huntsville, Texas on January 24; Zz0i8.

Christopher Torres, a/k/a
Christopher Muhammad
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CERTIFICATE OF SERVICE
1, Christopher Torres, a/k/a Christopher Muhammad, hereby declare and
certify, under penalty of perijury, that on January 24, 2018 a copy of this
amended complaint was served upon the Defendanté by placing a copy of same in
“the U.S. mailbox on the WYNNE Unit, postage pre-paid, and addressed to:
P. Trent Peroyeé,
Assistant Attorney General of Texas

P.O. Box 12548
Austin, TX 78711-2548

Christopher Torres, a/k/a
Christopher Muhanmad
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APPENDIX
H

U.S. District Court's denial
on RULE 59(e) motion
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
CHRISTOPHER TORRES §
V. § CIVIL ACTION NO. 6:17¢v196
BRAD LIVINGSTON, ET AL. §

ORDER DENYING PLAINTIFF’S MOTION TO ALTER OR AMEND THE JUDGMENT

The Plaintiff Christo;;her Torres, proceeding pro se, filed ‘;his civil rights lawsuit under 42
U.S.C. §1983 complaining of alleged deprivations of his constitutional rights. As Defendants,
Torres named former TDCJ-CID Director William Stephens, Regional Director Kelvin Scott,
Warden Edgar Baker, Major Todd Funai, Lt. Frances Sims, and Officer Jonathan Endsley.

The Defendants filed a Fed. R. Civ. P. 12(b)(6) motion to dismiss, which was granted and
the lawsuit was dismissed. Torres filed a timely motion to alter or amend the judgment pursuant to
Fed. R. Civ. P. 59(e).

I. Background

Torres complained that on June 27,2015, he was a staff support inmate (SSI) helping Officer
Endsley feed D Pod in the Michael Unit administrative segregation wing. Officer Endsley would
go down the row and open every cell food slot door, wait for Torres to feed the inmates, and go back
and close the doors. Torres stated that it was common practice for inmates to ask that items to be
passed from cell to cell and for the officer to tell the inmate to “have the SSI do it for you.”

After he and Officer Endsley fed One Row, Torres stated that they went on to Two Row.
Endsley opened the food slot door of an inmate named Angel Sanchez. Sanchez reached out through
‘E?_e food slot door and pointed to some pictures on the floor in front of his cell and asked Officer

Endsley to get them for him. Endsley replied “the SSI will do it for you. Ask him.”
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Torres states that when he handed Sanchez his food tray, Sanchez asked him to get the
pictures. He bent down to get the pictures off the floor and Sanchez stabbed him in the neck with
what appeared to be a two foot long pole with a barbed nail tip.

In his lawsuit, Torres contended that the TDCJ supervisory officials knew of the risks that
such an assault took place but failed to take measures to guarantee that Torres could not be assaulted
by any prisoner confined in administrative segregation while he worked there. He also complained
that the supervisors failed to train and supervise their subordinates to ensure that the TDCJ
Administrative Segregation Plan was followed.

Torres further asserted that Officer Endsley failed to follow the Administrative Segregation
Plan, which requires that safety precautions be followed in serving meals to administratively
segregated prisoners. He claimed that he was not the first person to be assaulted through a food tray
slot in administrative segregation, and stated that Sanchez had been sent to administrative
segregation at the Michael Unit because he had stabbed a guard through a food slot at the Telford
Unit, although he does not éubstantiate this assertion. Torres maintained that he was never warned
he could be attacked through a food slot when the slot was open. There were no posted rules
prohibiting SSI’s from helping the floor officer feed inmates.

The Defendants filed a motion to dismiss arguing that Officer Endsley was unaware that
Torres was in any kind of danger when he bent to pick up the pictures from the floor. Even if
Sanchez had previously carried out a stabbing at another unit, the Defendants stated that Torres
offered nothing to show that Officer Endsley was aware of this.

The Defendants contended that while prison officials like Officer Endsley should try to
prevent these types of incidents, they cannot prevent all of them. They noted that Torres never told
Officer Endsley that he felt unsafe.

The Defendants further maintained that Torres did not show any personal involvement by
the supervisory officials and that the mere knowledge that prison is a dangerous place is not

sufficient to demonstrate particularized knowledge of a substantial risk of serious harm. The
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Defendants also asserted that Torres’ state law claims lacked merit because the Texas Tort Claims
Act provided for recovery against governmental units, not individuals employed by the State, and
that claims against them in their official capacities are barred by the Eleventh Amendment.

In his response to the motion to dismiss, Torres asserted the Defendants failed to take
reasonable measures to protect him from assault. He contended the supervisory Defendants failed
to train and supervise their subordinates and that he was never warned that he could be assaulted
through a food slot.

Torres argued that Officer Endsley ordering him to help feed the inmates placed him within
range of being assaulted and that Endsley telling him to pass items for the inmates was not a
reasonable measure to ensure his safety. He stated that there was an indicator above Sanchez’s cell
door saying “SA,” for “staff assaultive,” which he claimed was something which could have caused
Endsley to foresee that Sanchez might assault Torres. He contended that assaults through food slots
are so pervasive as to amount to a sufficiently imminent danger of harm.

I1. The Report of the Magistrate Judge

After review of the pleadings, the Magistrate Judge issued a Report recommending that the
lawsuit be dismissed. The Magistrate Judge set out the standards applicable to motions to dismiss
and stated a prison official is deliberately indifferent if he has actual knowledge of an excessive risk
to inmate health or safety and disregards that risk. The official knows of the risk only if he is aware
of facts from which he can infer the existence of a substantial risk of harm and he in fact draws the
inference. Farmer v. Brennan, 511 U.S. 825, 839-40, 114 S.Ct. 1970, 128 LL.Ed.2d 811 (1994).

The Magistrate Judge further stated that the fact that other prisoners may have carried out
assaults through the food slot doors, in which none of the named Defendants had any personal
involvement, did not show that the problem was so pervasive that the Defendants must have known
of the danger. Adamesv. Perez, 331 F.3d 508, 513 (5th Cir. 2003). The Magistrate Judge concluded
that Torres failed to demonstrate that any failure by Officer Endsley to follow unspecified “safety

procedures” amounted to deliberate indifference rather than simply negligence because Torres
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offered nothing to suggest that Endsley had actual knowledge of but disregarded a substantial risk
to his health or safety.

The fact an assault occurred is not itself proof of inadequacy of training or that the
appropriate safety precautions were not followed. Torres’ pleadings failed to adequately allege
either an actual failure to train or supervise, much less that any such failure amounted to deliberate
indifference. With regard to the state law claims, the Magistrate Judge determined that all of Torres’
federal claims were subject to dismissal, and the district court should decline to exercise
supplemental jurisdiction over the state law claims. The Magistrate Judge therefore recommended
that the lawsuit be dismissed with prejudice for failure to state a claim as to the federal law claims
and without prejudice to proceeding in state court as to the state law claims.

I11. The Objections and Final Judgment

In his objections, Torres argued that it was “long-standing, pervasive, and well-documented”
that inmates have weapons in their cells and attack people through the food slots, but he offered
nothing to substantiate this conclusion. The Magistrate Judge’s research did not turn up a single
other case in which a prisoner brought suit complaining that another prisoner had assaulted him
through the food slot. While Torres cited three cases, none of these were from the State of Texas,
nor did they involve prisoners assaulting other prisoners or guards through the food slot.

The Magistrate Judge also determined that Torres failed to show that such assaults were a
long-standing and pervasive problem of which the prison officials must have been aware, and that
he likewise failed to show that any failure to warn him about attacks from other inmates amounted
to deliberate indifference rather than negligence or carelessness. Torres stated that he saw Sanchez
put his whole arm out of the food slot and thus was necessarily aware that Sanchez could reach out
of the food slot if he wished.

Although Torres contended that there was no posted rule prohibiting support service inmates
such as himself from handing out food trays to inmates in segregation or from pouring drinks in their

cups, he offered nothing to suggest that these activities were in fact prohibited or that the failure to
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have such a prohibition amounted to deliberate indifference. He argued that although he faults the
Defendants for failing to implement “reasonable measures” to ensure he would not be assaulted, he
should not have to identify what these “reasonable measures” might be.

The District Court overruled Torres’ objections and entered final judgment dismissing the
lawsuit, concluding that Torres’ well-pleaded factual allegations, even taken as true, did not set out
factual content allowing the Court to draw the reasonable inference that the Defendants were liable
for the harm alleged and which raised the right to relief above the speculative level.

IV. The Motion to Alter or Amend the Judgment

After the final judgment was entered, Torres filed a motion to alter or amend the judgment
under Fed. R. Civ. P. 59. In this motion, Torres states that he has new evidence in the form of an
affidavit from an inmate named Daniel Reyna, who states that over the course of 16 years, from
1995 to 2011, he was housed in administrative segregation at the Allred Unit, the Telford Unit, and
the Eastham Unit. During this time, Reyna claims that he witnessed “with my own eyes” many
assaults taking place through the food slots, at least one a week and sometimes twice a day at the
Eastham and Telford Units. Torres argues that this affidavit shows that the danger of assaults
through the food slots is so long-standing and pervasive that such assaults are long-standing,
pervasive, well-documented, or expressly noted by prison officials unit-wide, region-wide, system-
wide, and nation-wide.

A review of Reyna’s affidavit shows that he claims to have witnessed at least one attack per
week through a food slot over a 16-year period, alleging that scmetimes the attacks were as often
as two per day. This means that at the rate of one per week, Reyna would himself have witnessed
over 800 assaults over this time period, likely closer to 1,000 when the weeks of multiple assaults
per day which he claimed to have seen are added in.

Reyna’s affidavit maintains that these were assaults which he witnessed personally, meaning
they must have occurred in the section in which he was confined, on the row in which he was

housed. Torres’ original complaint states that the administrative segregation section at the Michael
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Unit has six pods, each of which has six sections which contain two rows each, for a total of 72 rows
in administrative segregation. If assaults occurred at the Michael Unit at the same rate which Reyna
claims he observed them elsewhere, being one per week per row, the Michael Unit administrative
segregation area alone would have experienced over 59,000 assaults during the 16-year period
covered by Reyna’s affidavit; however, as the Magistrate Judge observed, research reveals not a
single case in the State of Texas, other than the present one, in which a prisoner filed suit alleging
he was assaulted by another prisoner through the food slot.

Torres also argues that the Court failed to apply the correct legal standard set out in Farmer.
He asserts that the supervisory defendants each knew of the risk of assault through the food slots but
tacitly authorized the floor officers to have inmates help the officers feed segregated prisoners and
pass items. Torres argues that the Court should have “drawn on its common sense” and reasoned
that because each defendant knew that the possibility of an assault through the food slot existed and
failed to take reasonable measures to ensure that Torres could not be attacked during feeding time
or while he was working in segregation, then each defendant must be liable for failing to protect
Torres from assault.

Torres contends that the fact that Officer Endsley opened the food slots “quickly” shows that
the officer must have known of the danger of assault but took no action. He complains that none
of the supervisory defendants did anything to discourage support service inmates from helping floor
officers feed segregated prisoners. Torres states that the fact that prison officials know that weapons
have been found in prisoners’ cells demonstrates their knowledge of the risk and their disregard of
this risk, although he concedes that he approached Sanchez’s cell and bent over after seeing Sanchez
reach his whole arm out of the cell slot, which was the immediate action placing him in range of
assault. He asks that his case be reopened and that the Court change its ruling on the merits.

IV. Discussion
The Fifth Circuit has stated that relief under Rule 59(e) is appropriate where there has been

anintervening change in controlling law, the movant presents newly discovered evidence which was
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previously unavailable, or to correct a manifest error of law or fact. Schiller v. Physicians Res. Grp.
Inc., 342 F.3d 563, 567 (5th Cir.2003). A Rule 59(e) motion cannot be used to raise arguments
could and should have been made before the judgment issued. Rosenzweigv. Azurix Corp.,332F.3d
854, 864 (5th Cir. 2003).

A motion to alter or amend the judgment based on the discovery of new evidence should be
granted only if: (1) the facts discovered are of such a nature that they would probably change the
outcome; (2) the facts alleged are actually newly discovered and could not have been discovered
earlier by proper diligence; and (3) the facts are not merely cumulative or impeaching. Infusion Res.
Inc. v. Minimed, Inc., 351 F.3d 688, 696-97 (5th Cir. 2003).

The requirement that the facts be of such a nature that they would probably change the
outcome necessarily includes a requirement that the newly discovered evidence must be credible.
See, e.g., Daniels v. Pipefitters Association Local Union No. 597,983 F.2d 800, 803 (7th Cir. 1993)
(holding in the context of a Rule 60(b)(2) motion that district courts may consider the credibility of
evidence before granting motions for reconsideration because such motions are decided by judges
rather than juries and “to hold otherwise would mean that the district court would have to order a
new trial no matter how incredible the evidence.”)

Reyna’s affidavit, attesting to witnessing close to if not over a thousand assaults on other
units carried out through cell food slots,\none of which formed the basis for a lawsuit in federal
court, appears to have little credibility and thus cannot form the basis for alteration or amendment
of the judgment of dismissal. Even were the affidavit credible, however, it does not rise to the level
of requiring that Rule 59 relief be granted. The affidavit demonstrates little more than the well-
known fact that, as Justice Thomas observed, “prisons are necessarily dangerous places; they house
society’s fnost antisocial and violent people in close proximity to one another. Regrettably, some

level of brutality and sexual aggression among [prisoners] is inevitable no matter what the guards
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do ... unless all prisoners are locked in their cells 24 hours a day and sedated.” Farmer, 511 U.S.
at 858-59 (Thomas, J., concurring).’

The fact of other assaults in which the Defendants were not involved and which, according
to Reyna’s affidavit, occurred at other units and not the Michael Unit, does not show that the
Defendants were necessarily aware of a specific danger posed to Torres. Adames, 331 F.3d at 513.
A self-serving affidavit which strains the bounds of credulity does not show that the danger of
Torres being assaulted through the food slot was so obvious that the Defendants were deliberately
indifferent by failing to take some unspecified action to protect Torres from harm in the normal
course of his day’s work. He has not shown that the supervisory defendants were deliberately
indifferent to his safety by failing to discourage support service inmates from performing normal
duties by assisting in the feeding of segregated prisoners. Nor has he shown that the district court
applied incorrect legal standards. Torres” motion to alter or amend the judgment has not met the
standards of Rule 59(¢) and it is accordingly

ORDERED that the Plaintiff’s motion to alter or amend the judgment (docket no. 38) is

DENIED.

So Ordered and Signed
Apr 4, 2019 -72 / ﬁ <

Ron Clark, Senior District Judge

In addition, if such assaults were as widespread and commonplace as Reyna’s affidavit
claims, this fact would most likely be universally known by every prisoner incarcerated in TDCJ,
in which case Torres has not shown that the purportedly newly discovered evidence was previously
unavailable. Furthermore, if these assaults were widespread and universally known, Torres does not
explain why Officer Endsley would have been deliberately indifferent by failing to explain it to him,
nor he had so little heed for his own safety as to go over to the cell door and bend over next to the
food slot without watching it, rather than gathering up the pictures in such a way as to observe the
inmate in the cell and protect himself from possible assault.



