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FOURTH DIVISION
IN THE
|
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
\\ |
THE PEOPLE OF THE STATE OF ) Appeal from the Circuit Court
ILLINOIS, ) of Cook County.
‘ )
Plaintiff-Appellee, )
. ' _ )
V. ) No. 14 CR 7329(01) & (02)
_ ).
DEANDRE THOMPSON and ) The Honorable
CEDRYCK DAVIS, ) ‘Thomas J. Byrne,
: ) Judge, presiding.
" Defendants-Appellants. )

PRESIDING JUSTICE GORDON delivered the judgment of thé coﬁrt, with
opinion. : ' :
Justices Lampkin and Burke concurred in the judgment and opinion.

OPINION
71 | After a joint jury trial, defendants Cedryck Dav1s and Deandre Thompson were
conv1cted of the attempted murders of Shawn Hamngton and his 15-year-old daughter Naja.!
The shooting occurred on January 30, 2014, at 7:45 a.m., as Harrington was driving his

daughter to school. The shooting left Harrington paralyzéd_ from the waist down, while Naja

1Since father and daughter share the same last name, we will refer to the father as Harrmgton
and his daughter as Naja.

ﬂL .
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was not injured. Each defendant was sentenced to 39 years with the Illinois Department of

Corrections (IDOC).

On appeal, both defendants claim (1) that the State’s evidence was insufficient to prove

‘them guilty beyond a reasonable doubt of being the shooters, (2) that the State failed to prove

that they had a specific intent to kill Naja, and (3) that the trial court erred in admitting other-
crimes evidence on the issue of identity. In addition, Thompson claims (4) that the trial éourt
erred in admitting the pretrial statement of a tﬁa1 witness who denied making it and (5) that his
sentence was excessive in light of the fact that his criminal history was less extensive than his
codefendant’s criminal history.
For the following reasohs, we afﬁrm.
BACKGROUND

~ Prior to trial, the trial court considered several motions. Among thém was Davis’s

motion to quash arrest and suppress the victims’ lineup ideﬁtiﬁcations of h1m on the gfound

that the arresting officers lacked probable cause to arrest him prior to the lineups. The trial

court denied that motion, as well as defendants’ joint motion for a severance. However, over
- the objection of both defense attorneys, the trial court granted the State’s motion to admit other-

- crimes evidence that Davis and Thompson had shot at a man named Darren Dear two days

before the Harrington shooting. Ballistics evidence established that one of the bullets recovered
from the Dear shooting matched bullets recovered from the Harrington shooting. After hearing
argument, the trial court ruled that it would “let the other crimes evidence in for the purposes

of identity.”

At trial, Harrington, age 41, testified that, on ._Ianuary 30, 2014, the day of the shooting, '

~ he was a special education teacher and assistant basketball <_:oach. At 7:45 a.m., he was on his

A2
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;‘ o - wa); t(l worlz and to drop;ff: his oideét dauéhtéf, Naj a, ;ée 15, atv he-r> s-;héél. T;k_i;lg the same
| route that he took every morning, he came to a stop at a traffic light at an intersection. When
he stopped, he noticed a man standing on the corner, pointing in Harrington’s direction. After

the man pointed, fhe first gunshot came through the back window. Harrington turned and
observed that, in addition to the man he had previously noticed, there was a éecond' man ..

standing a li.ttle further off. His daughter was in the front passenger seat, and he pushed her

| down, in order to cover her with his body. He heard at least 10 shots. |

ﬂ 7 ' Harrihgton identified Davis in court as the man who had pointed at him. HarrithOn

| | testified that he had aléo identified Davis on April 8, 2014, during a ﬁve-persoﬁ' lineup at a
police station. A photo of the lineup was admitted into evidence, without objeqtion, and

published to the jury. The pﬂoto showed that all .ﬁve men in the lineup were African American,

with closely cropped hair and sparse facial hair. | |

98 - "~ When Han;ing';con first observed Davis, Davis was 26 to‘25 -feet aw'ay. The morning
daylight provided good lighting, an_d thefe were no oﬁstructions between:himself and Davis to

blbck Haxﬁngton’s line of sight. A video of the shooting, which Harrington vprevibusly"viewed,

wés admittéd into evidence, without 6bj ection, and published to ti:e jilry during his testimony.

Harrington testified that the video truly and accurately depicted the shooting as he remembered

it, and he described the video, without objection, as follows: “It showed me iaroceeding south
4% and people—two people come up the street, and it showed my car. Once I get to a stop, -

then gunshots started coming and it just seemed like from everywhere. *** It showed two
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- | people on the tape aotually shooting.”” As a result of the shooting, Harrington is permanently

paralyzed.

19 4 | On cross examination by Thompson’s counsel, Harrington testified that, | after the
, shooting, he was transporteo to a hospital where he spoke to police officers. He did not recall
tol_ling thém that he had oboewéd and could identify the faces of bothishooters, but it is possible:
he said that. Prior to the shooting, Harrington looked at the first man, who wao standing on the
.cornerv, to determine why the man was pointing; then the first gunshot went through the baclr
window. Harn'ngton turned, looked over his shoulder and through the back passenger window,
and that is when.h'o first observed the second man, who Harrington was not able to idéntify
from tho photos the police showed him. The socond man, who was later identified by.Naja as
Thompson, stood to tho side of Hé,rrington’s vehicle, closer than “half .a car’s length.”
Harrington viewed only one lineup, which was the one from which he selected Davrs.
' 710 On cross examination by Davis’s oounsci, Harrington testified that, when Davis pointed
at Hé_rrington prior to the shooting, Harrington did not observe a gun in Davis’s hands. bavis
‘was pointing‘ with his ﬁnger. After Harrington pulled hrs daugnter down and med to shi'eld her -
. with his Body, Harrington did not know from whioh direction the gunfire came. The‘only shot
that he ob.sevrv"ed was tne first shot,.wh'iCh entored from behind the vehicle. He did not ré:call
telling the nolice at the hospital that he heard between five and seven shots. He did teli the
" police thar_t that the shooters were two black males, wearing hoodies, w1th their hoods up, and

that Davis’s hood was “dark-colored.”

-

2'I'hls court was unable to view the video. The DVD ﬁlm deplcted blotches and boxes of color
and may have been corrupted.

A4
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= q11 On redirect examination, Harrihgtoh testified that he was focused on Davis for 5 to 10
seconds and that he focused on Davis because Davis was gesturing toward him. During the
incident, Davis wore a black coat or vest, and Davis’s sleeves were a different and lighter color
than his vest. Harrington did not recall providing police with a clothing description of the |
‘sécond man. | B v |

712 Naja testified that she was presently 18 years old and m college. OnJ _amiary 30, 2014,
at 7:45 am., she vwas in high school, and her dad was ciriving her to school when he was shét;
Their vehicle, which her father was driving, was slowing down as it approached a traffic light -
when, from the front passenger seat, she observed two young black men on the sidewalk. One
stood near the intersection; and one -stood directly across from her passenger side. The man
near the intersection wore a black vest and grey sleeves, which looked like a hoodie under a
vest. The. man standing directly across from her wore an orange hoodie. Although their Hoods
were up, Naja had no trouble observing their faces.

913 Naj a testified that the man in the orangé h()o_die was 15 feet away from her, while the

' lﬁan with the grey sleeves Was 20 fo \25 feet away. Asjthe vehicle slowed down, she observed
each man for a few seconds, and tﬁen returned to looking straight aheéd. Then lshe heard Bullets
hitting the passenger door beiﬁnd her. During the shoroting, she heérd a total of 10 to 15 shots.
Her father puiled her down and covered her with his bociy, and she was not hit or injured.

q 14. Naja did not observe any guns in thé hands of ﬂle_two men, but she wés not looking at
them when the shots wére f1r¢d. On February 4, 2014, while her father was still in tﬁe hospital,
sﬁc went to a police station to view a five-person liheup_. During this lineup, she identified

 Thompson as the man in the orange hoodie. The lineup photos, which were admitted into
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evidence, showed that all five men in the lineup were African American, and were wearing

jeans and hoodies with their hoods up.

Two months later, on April 8, 2014, Naja returned to the police station with her father
to again view a ﬁvé—persoﬁ lineup. When she actually viewéd tﬁe lineup, her father was not
i)resent; During this secénd lingup, she identified Dfévis as the man with the black vest and
grey sleeves who had sfooci near the intersection. Naja also identified both Davis and
Thompson in court. |

On cross examinafion by Thompson’s counsel, Naja testified that, prior to the shooting,
she observed Thofnpson for five seconds, and during a portion of this time, Thompson had his
faceaturned away from her. Thompson was 5 feet and 9 or 10 inches tall. Naja recalled that,

prior to viewing the Thomi)son lineup, the detective told her that “the person may or may not

" be in the line-up.”

. .On cross examination by Davis’s counsel, Naja téstiﬁed'that, prior to the shooting, she

had less time to observe Davis than she did ,Thompsoh, and that Davis was further away from

~ her than Thompson was. When asked if Davis was in “a dark hoodie,” she clarified that it was

“a gray hoodie.” Néja did not observe Davis eith;er with a weépon in his hgnds or pointing at
her. After the shooting, Naja described the shooters to'the police as two African American
1f_1ales, who were approximately 17 years old. | |
Assistant State’s Attomey (ASA) Anthony Kennéy testified that, on.February 3,2014,
he interviewed Charlgs Molette regarding 'tﬁe shobting of Daren Dear on Januaryr 28, 2014,.
which was two days beforé the shooting in the case af bar. After speaking with Molette, Kenney
melﬁorialized Molette’s statement by typing it on his laptop. Molette’s statement was admitted.

into evidence and published to the. jury. '
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- 119 ‘- In the typed statement, Molette stated that he Was 17 years .old. On January 28, 2014,
at 7:55 a.m., he observed a burgundy van with a driver and one passenger in the front passenger
seat. After the van stopped, the driver, who Molette recognized as Thompson, ran to the back

" of the van and firéd a gun at Darren Dear. The passenger of the vad reached his hand out of
the vehicle and also fired ai Dear, and Molette recognized the paSsenger as Davis. Thompson

 then ran back to the driver’s seat of the van and drove away.

920 Molette testlﬁed that he was 20 years old and presently in custody due to a drug
| o conviction. At trial, Molette denied the entire statement. He denied bemg in the vicinity of the |

Dear shootmg at 7: 55 a.m. on January 28, 2014 or lmowmg Dear, or being able to recogmze
either defendant in court, or meetmg with Detective Hector Matlas or ASA Kenney. Molette
acknoWl‘edged that his name appeared at the bottom of each page of the statement but
responded, “That ain’t my handwriting.” Molette acknowledged that one of the photos attached
to the statement was a photo of himself. When asked if the photo was taken at a police station

on February 3, 2014‘, he respended that he did not recall geing to the'ldolice station.
921 On cross examination, Molette testified that he does dot print his signature and that his
name, ae it appeared on the bottom of each page of the statement, was printed. Molette agreed
 that one of the photos was of him in a police station»and thet “people” had tried te talk to him
and tried to secure hie signature on the statement, but he refused to sign it. While in the police
station, Molette insisted that he did not know anything abodt a shooting. After Molette’s
testimony, a sidebar was held off the record. On the record, both defense-attorneys obj eeted
when Molette’s statement was admitted into evidence, indicating tinat:the objeetion was for

reasons already stated.
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The State called several witnesses to establish fhat a bullet recovered from the Dear
shooting matchéd bullets recovered from the Hérﬁngton shooting. Ofﬁcef Abraham Lara
testified that he recovered a fired bullet from Harrington’s clothing’when Harrington was in
the ambulance immediately after the shooting énd a second fired bullet from Harrington’s
clathing when Harrington was at the hospital. Officer Alex Ardnowski, an evidéhce technician,
teStiﬁed_that he recovered three fired bullets from the inside of Harrington’s vehicle, as well
as six .40 caliber shell casings, one .380 casing, and one .380 live round from the sidewalk at
the scene of the Ham"ngfon shodting. With respect to the Dear shooting, Dete"ctive Edward
McGovem' testified that he received a fired bullet from hospital medical pe;sonnel. Mark
Pomerance, a forensic scientist witﬁ the Illinois St;tte Poiice,' was accepted by the court as an

expert in firearms identification without objection from either defense counsel. Pomerance

testified that, based on his examinations and his expertise, “the four fired bullets from the

Harrington shooting and the one fired bullet from the Dear shodﬁng were fired from the same
unknown ﬁrearrﬁ” and that the six .40 ;:e;liber shell casings recovered in the Harrington cése
were all fired from the same firearm. Pomerance exflained that, wiﬁout a firearm to-test, he :
could not comparé the fired bulléts with the she_ll casings. Also, a .380 caliber bullet and a .40
caliber bullet coulci not be fired from the same gun. |

'Ofﬁcer Steve_n Jaglarski testiﬁgd that, onﬂ‘January 30, 2014, he encountered Molette
“on the street” and that Molette indicated that he had information regafding the Hah’ington
shooting. OfficerJ agiarshi knew Moleﬁe from prior contacts, and Molette agreed to voluntarily
aécompany Officer Jaglarski to the police station io talk to -détecﬁves. |

Detective Matias testified that, at the police 4stat-i.on onlJ anuary 30, 2014, Molette told

him that Davis and Thompson had shot at Dear on January 28, 2014. Molette also provided

A8
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information about the Harrington shooting. After the January 30 interview, officers drove

Molette home.

" On cross examingtion by Thompson’s counsel, Detective Matias testified that, after the
ballistics report found a match between the bullets of the Harrington and Dear shootings,
Molette returned to the police station on February B, 2014, to provide the statement. On
February 4, 2014, wh.en Naja viewed the lineup with Thompson, she was “[viery vupset.”
Detective Matias was the only ‘det.ective in the room with Naja when she viewed the Thompson
lineup. A witness fo thé Harrington shooting informed the police that one “shooter” was
“wearing what he'bclicvea was a Bears jacket,’; and Naja informed them thét one of the
shooters was wearing qrange. Asla result, a man “who was known to wear a Bears jacket” in
the area was brought to the police station for investigation. Tﬁis_ .man, Daniel Malik, was

released on January 30, 2014.

On cross examination by Davis’s counsel, Matias testified that, between the time of the
shooting in J anuary and the liﬁeup on April 8, 2.014, no one éttempted to have Han‘ingfqn make
“any type of identiﬁcétion’? of Davis. ‘Matias was in the room with Harrington and Naja whgn
they éacfl viewed the Davis lineup.

Détective Mark LéaVitt_ testified that he was present when officers from the police.. tech
lab recoyered a video of the shooting from a pearby security camera and that he submitted the
;‘eé;uést tb the Illinois State Police to compare the bullets from the Dear aﬁd Harrington
'shoofings that occurred two blocks from each other. He was also present on February 3, 2014,‘
when Moleﬁe provided and signed his statement. After Molette’s statement was .taken,

inveStigat_ive alerts were issued regarding both Davis and Thompson. Thompson was arrested

._ on February 4, 2014, and Davis was arrested on April 8,2014.

A9
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928 On cross examination by Thompson’s counsel, Detective Leavitt testified that the video
of the shooting depicted one shooter standing in front of the victim’s vehicle and another

standing on the sidewalk near the side or rear of the vehicle.

929 | vAfter listening to counsel’s arguments and the ‘trial court’s instructions, the jury
| - deliberated and convicted Davis' and Thompson of the attempted ﬁrst degree murders of
Harrington and Naja, and found that both men personally discharged firearms during the
offenses. After considering factors in aggrévation and mitigation, the trial court sentenced each
“defendfcmt to 59 years with IDOC, which was 7 years above the statutory mlmmum and 41

years below the possible maximum sentence. Notices of appeal were timely ﬁled, -and this

appeai followed.
930 o | - ANALYSIS
931 : | I Insufficient Evidence
932 ' Defendants’ first claim is fhat the State presented insufficient evidence to conlvict them,

and their secénd claim is that -the_ State presented insufficient evidence of intent v.vith respect to
Naja. Bofh claims afe claiﬂis of insufﬁqient evidence. However, since the parties separated |
them into two claims, we will analyze first whether the Sfate preseﬁted sufficient evidence that
defendants were the shooters and analyze secc;nd whethér the State presented sufficient

evidence specifically on the %lément of intent with respect to Naja.

433 - “Where a defendant-challenges the sufficiency of the eflidence, the.standard of review
is whether, after viewing the evidence in the light most favoraBle to the State, a rational trier
of fact could have found the essential elements of thé crime beyond a reasonable doubt.’:’
People v. McGee, 398 1l1. App. 3d 789, 793l (2010); People v. Cunningham, 212 1l 2d 274, '

278 (2004). e [T]he critical inquiry *** must be *** to determine whether the record evidence
Al1Q
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could reasonably support a finding of guilt beyond a reasonable doubt.” * People v. Wheelef,

© 226111 2d 92, 114 (2007) (quoting Jackson v. Virginia, 443 U.S. 307, 318 (1979)).

“[A] reviewing court will not reverse a criminal éonviction unless the evidence is so
unreasonable, improbable or ﬁnsatisfactory aév to create a reasonable doub£ of the defendant’s
guilt)” People v. ?deell, 229111. 2d 82, 98 (2008); McGee, 398 Ill. App. 3d at793. A reviewing
court Qill not retry the defendént of substitute its judgment for that of the trier of fact. People

v. Jackson, 232 111. 2d 246, 280-81 (2009).

" A person commits first degree murder if, invperforming the acts that cause a death, “he
or she *** intends to kill or do great bo&ily harm to the victim or another individual, [or] knows
thai the acts willi cause the victim’s or another’s death, or knows the acts creavte‘ a strong
probabﬂity of death or great bodily harm to the victim or another.” People v. Joiner, 2018 IL
App (Ist) 150343, §59; 720 ILCS 5/9-1(a)(1), (a)(2) (West 2014). “A person commits

attémpted ‘murder when, with intent to commit murder, he or she takes any substantial step

:towards committing murder.” Joiner, 2018 IL App (1st) 150343, 1] 59; 720 ILCS 5/8-4(a), 9-1

(West 2014)
A. Davis

‘The State’s evidence at tfial that Davis was the shooter inbluded not one, but two
eyew1tness 1dent1ﬁcat10ns Davis was 1dent1ﬁed separately, by both Naja and Harrmgton in
court and at a lineup. In addltlon Molette stated in his statement that he observed Davis
partmpatmg in .another -shootmg, only two days earlier and only two blocks'away—close in
both time and physical proximity. Molette’s statement was corroborated,‘ in bart, by the fact
that a fired bullet from the earlier Dear shooting matched four of the fired bullets from the

Harrington shooting, thereby establishing that the same gun was used in both shootings.

11

e
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938 ' In response, Davis argues that the State’s evidence was insufficient because (1) the
eyewitnesses’ originai viewing was poor; (2) the line-up procedure was suggestive where
Davis was the only person in a dark hoodie; (3) Molette denied his statement at trial; and (4) the »
State’s evidence suggested that Davis was firing a .380 caliber' gun and not the .40 gun that
| was used in the prioerear shooting. . - l
1i 39 However, the suﬂiciency issues were raised by Davis’s counsel during trial and argued ‘
to the jufy who simply did not find them'persuasive. See Joiner, 2018 IL App'(lst) 150343,
€63 (“[d]efendant’s argument 'regarding the sufﬁciency of the evidence fails because the
" weaknesses in the evidence that defendant cites on appeal were all presented to, considered,

and rejected” by the factﬁnder) Nonetheless we address each argument raised by him on

appeal.

9 40 . : 1. Original Viewing

941 - ' Davis’s first argument concerns Harrington and Naja’s opportunity to view the
offenders. |

942 » ' Davis is correct that 1dent1ﬁcat10n evidence that is vague or doubtful is msufﬁment to

support a conviction. Jomer, 2018 IL App (1st) 150343, 7 47 (mtmg People v. Slim, 127 11l. 2d
302, 307 (1989)). However, a single witness’s identification of the accused is sufﬁc1ent to
sustain a conviction if the witness viewed the accused under circumstances permitting a
positive identification. Joiner, 2018 IL App (1st) 150343, 47 (citing Slim, 127 111. 2d at307)i
In assessing identification testimony, we consider the five factors set forth in Neil v. Biggers,
409 U.S. 188 (1972): (1) the witness’s opportunity to view the offender during the offense,
(2) the witness’sdegree of attention at the tinie of the offense, (3) tlie accuracy of the witness’s

prior description of the offender, (4) the witness’s level of certainty at the identiﬁcation, and

Al

| s————
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(5) the length of time between the offense and the identification. Joiner, 2018 IL App (1st) ‘
150343, 9 47 (citing Biggers, 409 U.S. at 199-200).

43 S Davis argues, first, that eyewitness testirni)ny is fallible, particularly where the
observér ié under sudden stress, as both Naja and Harrington were during the shooting. The
problem withl this argument is that both Naja and Harringtoxi observed Davis before the
shooting even started. Naja testified that she observed Davis for a .few secoilds imd then
returned to looking straight ahead, ‘.before'the shooting started. Ham’ngton téstiﬁed that his

attention was focused on Davis because Davis was pointing at him—again, before the shooting

started.

q 44 Davis argiies that the shooters wore hoods, thereby obscuring their faces to the same
degree that disguises or masks would. However, Harrington testified that he had a clear,
unobstructed view, and Naja testified specifically that she had a clear, unobstructed view of

Davis’ face.

45 | Davis a;guéé next that the brief duration of the initial viewing suggests room for error.
| The brevity of a witliess’s opportuniiy to view, by itself, will not discredit an identiﬁcation,
altho_iigh it ié a factor that a trier of fact may consider when weighing the testimony. People V.

- Petermon, 2014 IL App (1st) 113536, 32 (identiiication was found to be reliable, although

“the entire incident took less than a minute”). Haﬁ'ington testified that his attention was focused

on Davis for 5 to 10 seconds because Davis was gesturing at him, while Naja testified that she

observed Davis for less than 5 seconds. '

946 Although the duration of the initial viewing was brief, consideration of all the Biggers
factors, as well as the other evidence, does not persuade us that the evidence was so insufficient

that no reasonable person could have found Davis guilty beyond a reasonable doubt. With

Al
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- respect to the first Biggers factor, both Harrington and Naja testified that they had a clear,
unobstructed view of Davis in broad daylight, between 20 té 25 feet away, before the stress of
the shooting began, although for a short time. With respect to the second Biggers factor,
Harrington’s attention was focused on Davis because Davis was pointing at him, 'Naja also
observed Davis, and just Davis, for a few seconds. With respect to the third Biggers factor,
Naja anci Harrington’s initial description was mostly about the shooters’ clothing but there was
no evidence that it was inaccﬁrate. With respect to the fourth Biggers factor, there has been no
suggestibn thaf rthe witnesses’ certainty has ever waveréd. Lastly, the lineup identification
occurred on April 8, 2014, a little over two months after the January 30, 2014, offense. This

. court has affirmed identifications with_ a greater time lapse. E.g., People v. Malone, 2012 IL

App (1st) 110517, 9 36 (rejecting defendant’s argument that a time lapse of one year and four

months was “ ‘a seriously negative factor’ ”); see also People v. Green, 2017 IL App (1st)

‘152513 9113 (finding an identification with a three-month time lapse reliable). Thus, a
consideration of the five Bzggers factors does not persuade us that no rational juror could accept

~ these 1dent1ﬁcat10ns |

147 - - In addition, there were two independent identiﬁcations, with each one thereby
bolstering the other, and corroboration of botﬁ identiﬁcatibns through Molette’s statement and

the ballistics eyidencc, which we discuss further below. Thus, a coqsideration Of this argument

does not lead us to find the State’s evidence insufficient.
148 _ , ' . 2. Lineup Procedure
949 - Davis argues that the lineup procedure was suggestive where he was the only’_

participant wearing a dark hoodie.

|
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150 Participants in a lineup are not required to be physically. identical. Joiner, 261 8IL App
(1st) 150343, 9 44. Thus, for example, this court has not found a lineup suggestive where the
defendant was.the. only person in the lineup with braided hair. Joiner, 2018 IL App (1Ist)

© 150343, § 44. In the case at bar, as in Joiner, “[t]he participants in the lineup shared many

| similar features.” Joiner, 20118 IL App (1st) 150343, 9 44.

q51 o A photo of the lineup, which was admitted into evicience without objection, showed .
that all five men in the lineup Were African American, that all five had closely cropped hair
and that all five had some, but sparse, facial hair. One man was almost exactly the same height
as Davis, two men were somewhat shorter, and the fifth man was noticeably taller. Thus, the
bodily characteristics of the men in the lineup did not make Davis distinctive.

‘ 9 52 Davis claims that theA problem was with his clothing in t‘hc lineup. Thrée of the men
wore blue jeans, including Davis. The man to Davis’s right wore a black and white Nike
swéatshirt, Davis wore a biack Nike swéatshirt with a hood, and the man to Da{'is’s left wore
a navy blue sweatshirt witﬁ an orange footbail. Thus,v three of the five men wore dark, athletic

’ sWeat__shir‘ts. |

953 | Howevér, Daﬁs argues that he was the only one wearing a black hoodie and that set
him apart, since the shooter on the corner ﬂsb Wore a dz‘irk.hoodie. HoWevér, Naja testiﬁed
that the hoodie of the shooter on the corner was grey, not black, and that only his vest was
black. Similarly, Harringtbn testiﬁed tﬁat the shooter’s sleeves were a different and lighter

-color and that he could‘ha.ve been wéaring a vest. Particulérly in light of the fact that no one in
. the lin.eup wore a grey hoodie or even a grey sweatshirt, this factor did not render the lineup

unduly suggestive.

|
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954 " 3. Molette’s Pretrial Statement.
| 955 * Davis argues that Molette’s pretrial statement was not reliable in light of tﬁe fact that
he denied making it at trial. | |
156 - Credibility is generally an issue for the jury, not the appeals court. People v. Donahue,

2014 IL App (Ist) 120163, q 82.. A jury;s credibility determin'ationé are entitled to great -
deference and are rarely disturbed on appeal. Donahue, 2014 IL App (1st) 120163, 9 82. The
reason for this deference is that the jurors were in a far better positioﬁ to ‘determine and weigh
cfedibility, since ﬁey vie§vcd and heard the witnesses first-hand, whereas a reviewing court
has only a cold, inert transcript on which to rely. Donahue, 2614 IL App (1st) 120163, q 82;
see also People v. Patterson, 2014 1L 115102 943 (“Due to inherent 11m1tat10ns in reviewing
a cold transcript, we must give the trial court’s credibility ﬁndmgs con51derable deference.”).
The issue is whether viewing the evidence in the light-most favorable to the State, any rational
trler of fact could have found the evidence credible and found defendant gullty beyond a

¢

reasonable doubt. Donahue, 2014 IL App. (lst) 120163 q 83.
' 1957 In the case at bar, the jury listened to Molette’s testimony a.t trial, where he testified on
| direct examination that he did not recall evén gqihg to the police station and fheri_, on créss
examinatiori, he readily acknowledged that a photo attached to his. staterﬁent was a photo of
~him at the police station. The jury had an oﬁportunity to weigh his denial agaiﬁst the testimony
of an ASA and twb detectives who testified to witnessing Mblétte make his statement and sign
~every page :of 1t Viewing fhe evidence in the light most favorable to the State, as. we are |
required to do, wé find that a rational juror could certainly have found Molette’s.triél testimony

less credible than his pretrial statement. See Donahue, 2014 IL App (1st) 120163, q 83.

458 : 4. The .40 Caliber Gun
Als
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959 . Davis argues that the Stéte’s evidence showed that the shooter néar the intersection
fired a .380 caliber gun, whereas the shooter who stood alongside the Harrington vehicle fired
a .40 caliber gun; that only the .40 caliber gun was connected to the Dear shooting; that Davis
was identified as the shooter near the corner; and tﬁat, as a result, no physical evidence

connected Davis to the Dear shooting. ’ ' | l

960 o waever,,the ballistics evidence is not as conclusive as Davis argues, regarding which
shooter ﬁred'which gun. Officer Aranowski, the evidence technician; testified that on January

' 30,2014, at é:l 1 am, he went to the scene of tile shooting, where he recovered six .40 caliber

fired cartn'dgel cases.from the siciewalk, which he marked with-yellfyw crime-scene markers,

. numbered 4 tlnlrough' 9, and one .380 calibef live round, marked with crime scene marker

number 10. '_I‘hé markers numbered 4 through 10 went m a Zigzag line down the side'walk, with

mimber 4 being_ closest to the corner and number 10 being tﬁe furthest away from: the corner.

Thus, the .380 h{/e round was fﬁrther awéy ;ﬁ”om the corner, and the six .40 caliber cases were

actually closer to the corner.

q61 o i Léter in the day, at 1:30 p.m., Officer Aranowski returned to the scene at the request of _

| other officers because they had discovered additional ﬁrearm evidence, namely, one .380

caliber fired carlridgé case :on the sidewalk, loéated right ét the corner, thereby c.asting some

uncertainty onits original locatiqn. |

962 \ As aresult, the State’s ballistics eVidence does not concIusively establish which shooterl
fired which gun, as Davis argues on appeal. | '

163 : " In sum, for all the reasons discussgd above, we do ﬁot find persuasive Davis’ arguments

and find that the State’s evidence was éufﬁcient for a rational juror to find beyond a reasonable

s

doubt that Davis was one of the two shooters.

A17
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9 64 | : : B. Thompson | '

q65 The State’s evidence at trial that Thompson was the shooter was 51m11er to the State’s
eV1dence regarding Davis, but differed in that only one eyewitness 1dent1ﬁed Thompson rather R
than two. Thompson was 1dent1ﬁed solely by Naja, in court and at a lmeup. However, unlike
Davis,. Thompson makes no allégations that his lineup was suggeStive, and a single witne$s’ -
identification of the accused is sufﬁcientht‘o sustain a conviction if the witness viewed the
accused under circumstances pernuttlng a positive identification. Joiner, 2018 IL App (lst) .
150343, § 47 (citing Slim, 127 111. 2d at 307). In addition to Naja’s 1dent1ﬁcat10n Molette stated
in his statement that he observed Thompson also particij)ating in the Dearyshooting, which
occurred only two days earlier and only two blocks away. As We noted ahove, Molette’s

~ statement was corroborated, in part, by the fact that a fired bullet from the earlier Dear shooting

matched four of the fired bullets from the Harrington shooting, thereby establishing that the

same gun was used in both shootings.

5 66 | ‘ In response, Thompson argues that the State’s ev1dence was insufficient becanse
( 1) Naja s or1gma1 v1ew1ng was poor and (2) Molette denied his statement at trial. Like Davis,
Thompson argues that the duration of Naja’s view was brief and obscured by a hood. For the .
reasons alreé_dy explained ebove, we do not find these argmnents persuasive. As with Davis,
Thompson’s couns:el_. argued_ the insufﬁciency of the- evidence to jurors who were not
persueded. See Joiner, 2018 IL App (1st) 150343, 9 63 (“[d]efendant’s argument 'regetding the
sufficiency of the evidence fails because the weaknesses in the evidence that defendant cites

on appeal were all presented to, considered, and rejected” by the factfinder).

967 Applying the five Biggers factors toNaja’s view of just Thompson does not lead us to

find her‘identification unreliable. See Joiner, 2018 IL App (1st) 150343, § 47 (citing Biggers,

18

D

SUBMITTED - 8620619 - Kelly Kuhtic - 6/30/2020 8:33 AM



.

126131
z Nos. 1-17-1265 & 1-17-1266, cons.

409 U.S. at 199-200); supra 9 46 (listing the five Biggqrs factors). With respect to the first
. Biggers factor, Naja testified that she had a clear, unobstructed view of Thompson in broad
daylight, before the stress of the shooting began. Although Naja testified that Thompson’s head
was turned for a portion of her brief 5-second viewing, her view of Thompson was even better
 than her view of Davis. Urﬂike Dav'is‘, who was ciose to the intersection and 20 fo 25 feet away
from Naja, Thompsoﬁ stood direcﬂy- across from her passenger side,.only 15 feet away. With
- respect to the second Biggérs factor, Najg observed Thompson, and just Thompson, for a few
seconds. With respect to the third Biggers factor, although Naja’s initial description was mostly
abo_lit Thompson’s clothing, there was no suggestion that her initial description was inaccurate.
With reépect to the fourth Biggers factor, there has been no suggestion that her certainty about
her identification of Thoinpson has ever Wavergd, either initially or on the witness stand.
Lastly, thé Thompson liﬁeup occurred on February 4, 2014, amere five days after the shooting,
and Thompson does not claim on ;ppgal that the lineup procedure was suggestive‘. See, e.g.,
Malone, 2012 IL App (1st) 110517, 1[V36 (réjecting defendént’s argument that a time lapse of
éne year and four months Was “‘a se'riously negative factor’ ”). Thus, We cannot find that
_Naja’s view of Thompson wéé so unreliable that a rational j ufor coﬁld ﬁot accept it, particularly
in light of th¢ additional evidence. |
968 As discussed above, Davis argﬁed that the ballistics evidence implied | that one
individual was involved 1n both shootings and that this indiVidual was not him based on the
placement of the .40 cgliber evidence versus the .380 caliber evidence. We discussed this
argument above and did not find it persuésive. In contrast, Thombson argues that the use of a

single gun in both shootings does not establish the identity of either shobter and that it is

D
©
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possible for one gun to have been used in two shootings by a single unknown person or by two

different people.

However, this argument overlooks the fact that the shooters in the prior Dear shooting
were not unknown and were identified by Molette in his pretrial statement. As we already
discussed above, the credibility issues raised by.Molette’s denial at trial were issues properly

left to the jury to decide.

For all the reasons discussed in both this section and in the prior section regarding
Davis, we find that the State’s evidence was sufficient such that a rational juror could have
found that Thompson was one of the shooters beyond a reasonable doubt. See McGee, 398 Il1.

App. 3d at 793. |
II. Specific Intent
Both defendants argue on appeal that the State’s evidence was insufficient to ‘prove that
they had a spepiﬁc intent to kill Naja. The sections in their respective briefs that raise this isspe '
are almost word-for-word identical, so we address th1s issue with respect to both defendants in -

one section below.

173

§ 74

* Defendants argue that the State’s evidence showed, at most, that they committed the

offense of éggravated discharge of a ﬁréarm, in that they discharged “a firearm in the direction

‘of another person or in the direction of a vehicle” they knew or “reasonably should [have]
know[n] to be occupied by a person.” 720 ILCS 5/24-1.2(a)(2) (West 2014). Defendants argue

that the State failed to show that they knew Naja was in the vehicle or a motive to shoot her.

Defendants contend that their arguments raise legal challenges to the prosecution’s

evidence and, thus, review is de novo. In support, defendants cite People v. Smith, 191 11l. 2d

408, 411 (2000), which found that the issue of how to define the phrase “otherwise armed” in

A20
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the armed violence statute was a legal question to be reviewed de novo. By contrast,
defendants’ argument is, in essence, an insufficient evidence claim, in that the State presented
insufficient evidénce to show.their intent to kill Naja. See People v. Teague, 20131 App (1st)
-110349, 99 22-2?; (whether a defendant had the intent to kill required for attempted murder was
©an issué of the sufﬁcienéy of tﬁe evidence). However, under c;ither' standard, our finding would

be the saine.

975 “To pro%/e a defendant guilty of attempted murder, the State must prove: (1) that
defenaant'performed an act that constituted a sﬁbstantial step toward committing murder; and
(2) that he had the crirﬁiﬂal intent to kill thé victim.” Teague, 2013 IL App (1st) 110349, § 22;
People v. Green, 339 1IL. App. 3d 443, 451 (2003). Since intent to kill is usually difficult to
:establish by direct eyidence, it is usually inferred from the surrounding -circumstances. Eg.,
Teague, 2013 IL App (1st) 110349, § 24 (citing a list of cases in support). These surrounding - -
circumstances may include (1) the character of the assault, (2) th§ use of a deadly weapon, aﬁd
(3) the nature and extent bf the victim’s injuries. E.g., Teague, 2013 IL App (1st) 1 10349, 124

(citing a list of cases in support). In the case at bar, the character of the assault was a hailstorm

of gunfire from two shooters, involving 10 shots from two deadly weapons. Although Naja
. was not injured, her body was physically shielded ‘t.)y the body of her father, who became a
| paraplegic as a fesult. While none of the shéts fired b); defendants actualiystruck Naja,
frustrated marksmanship is not a defense to attempted murder. See People v. Johnson, 331 1ll.
App. 3d 239, 2517 (2002) (“While none of the shots fired by defendant actually struck [the
victim], boor marksmanship is not a defense to attempted first degree murder.”). ‘
976 . “ ¢ “The very fact of firing a gun at a person Supports the conclusion that the person
| doing so 'acte(II with an intent to kill.” > T eague; 2013 IL App v(lst) 110349, 9 26 (quoting

A2l
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People v. Ephraim, 323 111. App. 3d 1097, 1110 (2001), quoting People v. Thorns, 62 111. App.
3d 1028 1031 (1978)), see also People v. Garcia, 407 Il. App. 3d 195, 201-02 (2011) (a fact
finder could reasonably infer an intent to kill “from the act of firing two bullets in the dlrectlon
| of an occupied car and a crowded street”); Green, 339 Ill. App. 3d at 451-52 (a jury could
reasonable infer an intent to kill from evidence that the de_féndant fired a pistol four to five
| times in the direction of officers seated in a vehicle, even ﬁough defendant missed them at
close range); People v. Bailey, 265 111. App. 3d 262, 273 (1994) (fhe defendant’s “conduct in’
shootmg down a breezeway in which several people were runnmg is sufficient ev1dence to

prove a spemﬁc intent to klll”)

‘1] 77 . | As noted, defendants argue that the State failed to prove that they had a motive to kill.
- Naja or that they even kﬁew that she was in the vehicle. First, the State is not required to prove
~motive. People v. Melecio, 2017 IL App (1st) 141434, 9 81 (“the State is under no oBligation_
to prove motive”); People v. Anderson, 2017 IL App (1st) 122640, § 55 (“The State is not
required to préVe motive in order to convict the defendaﬁt of first d;:gree murder.”); Donahue,
2014 E’App (1st) 1‘2016-3, 9123 (“the State has no obligation to prove a motive during a
mur&er prosc_cu_tior’g”); Peogple v. Smith, 141 1l1. 2d 40, 56 (1990) (“It has long been recognized
by' this court that motive is not an essential eleménf of the crime _of murder, and the State has
no obligation to pfove’ motive in order to sustain ’é conviction of murder.”). |
1778 . Second, from the fact that Naja viewed the shooters standing outside, the jury could
have drawn the reasonable inferehce that they also viewed her—with their atténtion focused
on that particular vehicle, standing 15 to 25 feet away, in broad daylight. Thg State’s e;/idence

established that the Harringtons took the saime route every mbrning. The shooters were
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apparently waiting for them, with one shooter pointing out the arrival of their vehicle at the

anticipated location.

179 Finally, defendants argue that Harrington was the intended victim and that this court
should not apply the doctrine 6f transferred intent to cover the attempt on Naja, who was both
an uninjured and unintended\ victim. C.f. Ephraim, 323 Ill. App. 3d at 1108 (the doctrine of
transferred intent has been applied to “attempted murder cases where an um'ntencied victim is
injured”); see also People v. Hensley, 2014 IL App (Ist) 120802, | 9 83 (the doctrine of |
transferred intent applies when an uﬁintended victim is ~injure:d); People v. Valentin, 347 L.
App. 3d 946, 953 (2004) (the doctrine of trénsferred intent “ai:plies when a third person is
injured as a result of a defendant’s assault upon another person”). Defendént argues that the
Tllinois Supreme Coﬁrt and this court have been silent about whether the doctrine of transferred

 intent applies to uninjured, unintended victims and that we should not find that it does.

180 ) 4. Howéver, in the case at bar, the State’s evidence was‘sufﬁ‘cient for a rational juror to
find that Najé §vas an intended victim, where she and her father toék the same route every
morning, the shdoters wefe apbarently waiting af that location to ambush them, one of the
shooters poinfed out tﬁe apparently anticipated Harrington vehicle, there was not just one or
two shots but é barrage of gun'ﬁré toward the vehic;le that she occupied, Naja had no difficulty
observing the shooters in ljroad ;laylight and from 15 to 25 feet away, and the jurors could
réasonably infer that ;che shooters’ line of sight to her was similarly unobstructed.

q81 Fo? the foregoing reasons, we find thét avrational jury could have found .beyond a

reasonable doubt that the shooters had a specific intent to kill Naja.

- q82 I1L. Other Crimes Evidence
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q 83 Both defendants claim that the trial court erred by admitting the other-crimes evidence
of the Dear shooting, arguing that its probative value was substantially outweighed by its unfair

prejudice. For the followihg reasons we do not find this argument persuasive.

q 84 The admission of evidence is within the sound discretion of a trial court, and a
| reviewing court will not reverse the .trial court absent an abuse of that discretion.‘ People v.
McNeal, 2019 IL App (1st) 180015,v1] 28; People v. Ciborowsici, 2016 IL App (1st) 143352,
9 88. An abuse of discretion occurs when the trial court’s decision. is arbitrary, fanciful, or
unreasonable or where ho reasonable person would take_ the position adopted by the trial court.
McNeal, 2019 IL App (1st) .1 80015, g 28; Ciborowski, 2016 IL App (1st) 143352, 9 88. This
standard applies to g' trial court;s decision to adlﬁit other-crimes evidence. People v. Dbnoho,
204 111. 2d 159, 182 (20035 (“We will not reverse the trial court’s decision to admit other-
crimes evidence unless we find that the court abused its discretion.”).

| q 85 “All relevant evidence is admissible, except as otherwise provided by law.” Ill. R. Evid.
| 402 (eff. Jan. 1, 2011). “ ‘Relevant evidence’ means evidence having any tendency to make
the éxistenée of 'any féct that is of consequence to the determination of the action more pro‘bable

or less probable than it would be without the evidence.” IIL. R. Evid. 401 (eff. Jan. 1, 2011).
186 Evidence of othc_ar crimes is generally not admissible if the purpose of its admission is
to prove “the character of a person in order to show action in conformity therewith” or
propensity. ﬂl. R. Evid. 404(b) (eff. J an; 1, 2011). Evidence of propensity is inadmissible, not
because it is irrelevant, but because it has * ‘too much’ probative value” with ju_rors. Donoho,.
204 111. 2d at 170 (quoting People v. Manning, 182 111. 2d 193, 213 (1998)). The feér is that a
jury will convict a defendant because he or. she appears to be a bad person, rather than

evaluating his or her guilt or innocence solely on the basis of the charged crime. Donoko, 204
A24
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11l 2d at 170. Nonetheless, other-crimes evidence may still be admitted for other purposes,
such as to prove identity. Ill. R. Evid. 404(b) (eff. Jan. 1, 2011). Identity is the purpose for

which the trial court admitted the other-crimes evidence in the case at bar.

987 Even if relevant and offered for a legitimate purpose, other-crimes evidence may still

| ’ - “be excluded if its probative value islsubstantially outweighéd by the danger of unfair
prejudiée.” IIL. R. Evid. 403 (eff. Jan. 1, 2011); Donoho, 204 1il. 2d at 170 (even if other-crimes

evidence tends to prove identity, “the court still can exclude it if the prejudicial effect ***

| substantially outweighs its probative value™).

q 88 Defendants argue that (1) Molette’s statement was not probative because he &enied it
at trial, and his denial at trial made his pretrial statement unreliable, and (2) any probative value

: the statement had was substanfially outweighed by the unfair prejudice steMg froin the fact

that the statement informed the jury that defgndants had been in;/olved in énother shooting just

two days earlier.

9 89 : qu the reasons that we already discussed above in relation to tvhe> sufﬁciency of the
| evidgncé, we find that Molette’s statement was sufficiently reliable and, hence, sufficiently
probative for it to be submitted to the jurors ‘who thevnv had thé ultimate responsibility for

deciding its credib.ility and how 1.1.1uch weiéht_ to accord it. The jury had the opportunity to listen
torMiolctte’s denials, first-hand. On direct examination by the S>tate, he denied recalling even

going to the police station, but then, on cross examination by fhe defense, he readily admittc;,d

that a photo was a photo of him at the police station. The jury could weigﬁ his denials against

the testimony of not one, not two, but three three law enforcement personnel, who personally

witnessed Molette making his statement and signing every page of it. We cannot say that the

|
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trial court abused its discretion in ﬁnding Molette’s statement sufficiently reliable and

probative to go to the jury.

190 Some of the reasons that make the statement prejudicial, according to defendants, are
also the same reasons that make it so probative—proximity in time, place, and circumstances.
The Dear shooting occurred .o.nl)" ltwo days earlier and two blocks away and was accomplishéd
by two shooters, acting in tandem to shoot simultaneously, on a public street. The ballist.ics
evidence showing that the same gun was used in both shootings further established the value
of Molette’s staternent as identity evidence.
791 Defendants also argue that vthe State presented little other evidence that the Dear
shooting occurred. In addition to Molette’s statement, the State presented a bullet from the
.other shooting. A trial court must guard against the admission of other-crimes evidence turning
intoa nnni-hial of the other offenne, and this consideration requires a careful balancing. People
v. Davis, 2019 IL App (1st) 160408, § 67 (when a court admits other-crimes evidence, “[t]he
| proceedings should not devolve into a minitrial on thg unchérged offense”); People v. Walston; |
386 IIL. App. 3d 598, 619 (2008) (admission of other-crimes evidence should not lead to a
mini-trial of the other offénse). We cannot Say that the trial court abused its discretion in this ,
_ regard, where the State introduced both the stafement and corroborating ballistics evidence.
992 | ‘Thompson also argues that the statement was unfairly prejudicial because it ga\}e his
nickname as “Stay High.” Defendant argues that this nickname “certainly did not paint him in
a positive light,” without offering ény further explanation or ang'ument on this point. See,‘ eg.,

People v. Chatman, 2016 IL App (1st) 152395, 945 n.19 (“This court has repeatedly held that

A26
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a party forfeits a point by failing to argue it.””). Thus, we cannot find that this nickname resulted
in undue prejudice or an abuse of discretion for admitting it.?
For the foregoing reasons, we cannot find that the trial court abused its discretion in

admitting the other-crimes evidence of the Dear shooting. See McNeal, 2019 IL App (1st)

'180015, 928 (the admission of evidence is subject to an abuse-of-discretion standard of

review); Ciborow;ski, 2016 IL App (1st) 143352, 9 88 (same).
| IV Proved to Be Signed
Thompson argues that he was denied a fair trial by the admission of Molette’s statement
asa prior inconsistent statement because the State failed to establish that Molette signedrthe
statement. |
" Section 115-10.1 of the Code of Criminal Procedure of 1963 permits the introduction
of a prior inconsistent statement, despite the bar against 'heérsay, if (1) the statement is -

inconsistent with a witness’ testimony at trial, (2) the witness is subject to cross-examination

concerning the statement, (3) the statement describes an event of which the witness had

personal knowledge, and (4) the statement is proved to have been signed by the witﬁess. 725
ILCS 5/115-10.1(a), (b), (c)(2_)(A) (West 2016). Thé primary reason for the enactment of

section 115-10.1 was to protect partiésvfrom. “turncoat witnesses” who, while on the stand,
disavow a prior statement by testifying differently or professing an inability to recall the

statement or the underlying events. People v. Lewis, 2017 IL App (4th) 150124, 99 30-31.

3Thompson further argues that his presentence report showed that he was not a gang member,
whereas Davis’s presentence report showed that he was. However, the information contained in the
presentence reports was not admitted at trial or presented to the jury. As a result, it is not relevant to
our consideration of this issue.

27
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ﬂ 97 - Thompson argues that th_e trial court should have held a hearing, outside the presence
of the jﬁry, for thé purpose of making a prior determination that the requirements of the above
statutory section were satisfied. Thompson acknowledges in his reply brief that there is no
binding or statutory authority requiring such a hearing. In support of his argument that a priqr

’ hearinglshould have been held, Thompson cites in support Peoplée v. Brothers, 2015 IL App
(4th) 130644, 17 67-85, which discussed a different subsection than the one aﬁplied in the case

at bar. See also People v. Sykes, 2012 IL App (4th) 100769, 1{ 43.

998 In both Brothers, 2015 IL App (4th) 130644, 70, and Sykes, 2012 IL App (4th)
100769, Justice Steigmann set forth a particular procedure that “should be followed,” but only
with respect to a particular subsection of section 115-10.1. In fact, Justice Stelgmann careﬁxlly
distinguished all the other subsections and explained why this procedure was néeded only for

the subsection that he discussed:

“If the prior statement cannot be presented to the jufy in thé form of (1) the witriess’s
vvswom testimony ﬁom an earlier proceeding [citation], (2) a statement written or signed
by the witness [citation], or (3) an eleétrpnic recording [citation], then the proponent’s
only remaining option is to present the prior inconsistént statement to the jury by having
the witness acknowledge, under oath, haﬁg made the prior statement [citation_].”v
Brothers, 2015 IL App (4th) 130644, § 69.

‘The problem, of course, was that, “if the witness does not acknéwledge making the statement

after being confronted with it,” the jury has just heard a statement that is inadmissible as

substantive evidence and that may, depending on its prejudfcial effect, constitute reversible

error. (Emphasis in original.) Brothers, 2015 IL App (4th) 130644, § 72.
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To avoid this problem, the Brothers court recommended that “the better practice is to
conduct what we will refer to as the ‘acknowledgment hearing’ outside the presence of the
jury.” Brother.g, 2015 IL App (4th) 130644, q 74. However, the Brothers court explained that
“the need to conduct 4a’cknowledgment hearings will usually arise only because police officers
in the field have failed to preserve a witness’s stateménts by *** obtaining a written or signed
stateinent.” Brothers, 2015vIL4App (4th) 130644, 9 92. An acknowledgement hearing was,
thqs, not heeded in the court’s view in a case such as ours, where a written and signed statement

was obtained.

~ In addition, we cannot find an abuse of discretion by the trial court for not, sua sponte,
holding a hearing on this issue where, although Thompson’s trial counsel obj ected to Molette’s
statement on other grounds, couns¢1 did not object on the specific ground that the statement
was inadmissible hearsay—an omission that Thompson acknowlédges in his brief to this court.
See McNeal, 2019 IL App (lét) 1‘80015, 9 28 (the admission of evidence is subject to an abuse-

of-discretion standard of review); Ciborow;ski, 20_16 IL App (Ist) 143352, 88 (same).
For the foregoing reasons, we do not vﬁnd this ciaim persuasivé and cannot find an abuse |

of discretion By the trial court on this ground. | '

V. Thompson’s Sentence

Lastly, Thompson claims that his sentence was excessive.

The trial court has “broad discretionary powers’b’ in sentencing a defendant. People v.
Stacey, 193 I11. 2d 203, 209 (2000). A trial court’s sentencing decision receives substantial
deference on review since “the trial judge, having observed the defendant and the proceedings,
is in a much better position to consider factors suéh as the defendant’s credibility, demganor,

moral character, mentality, environment, habits, and age.” People v. Snyder, 2011 IL 111382,

A2
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9 36. In crafting a sentence, the trial court must balance “the seriousness of the offense” and
“the object'ivé of restoring the offender to useful citizenship.” Ill. Const. 1970, art. I, § 11;
People v. Wilson, 2012 IL App (1st) 101038, § 61. However; v'a defendant’s rehabilitative
potential 1s not entitled to greater weight than the seriousness of the offense. People v. Reed,

] 2018 IL App (Ist) 160609, 62. |

105 ' When a trial court imposes a sentenpe within the permitted statutory rangé, as occurred
in the case at bar, Va reviewing court will start with’-the presmnption that it is proper. See People
12 Knox, 2014 IL App (1st) 120349, § 46. Generally, a reviewing court will disturB a sentence
- “only if the triall court 'abuseci its discretion in the sentence it imposed.” People v. Jones, 168‘
111 2d 367, 373-74 (1995). A trial court abuses its discretion in sentencing when the sentence
~ is “greatly at variance with the spirit and purpose of the law, or manifestly disproportiénate to
the nature of the oﬁ‘eﬁse.” (Internal quotation marks omitted. ) P;zople v. Alexander, 239 1ll. 2d
205,212 (2010). Our supreme court hés cautioned that a reviewing court “must not substitute
 its judgment for that of the trial court merely because it would have weighed the fact(;rs
differently.” Peéple v. Fern, 189 1L 2d.48, 53-54 (1999). |
- q106 In the case at bar, Tho:ﬁpsori was sentenced to 59 years with IDdC, wlﬁch was 41 years
below the potential maximum sentence aﬁd only 7 years above the statutory minimum.
9 107 . First, Thompson.claims that his sentence is excessive because it shéuld have bgen less
'than his codefendant’s senténce because of Thompson’s lesser criminal history.
9108 : Our supreme court has found timat fundamental fairness requires that “similarly
situated” codefendants, who were involved in the same crime, should not “reéeive grossly

disparate sentences.” Fern, 189 I1l. 2d‘at 58. In the case at bar, Thompson argues for a corollary

|
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of this principle, namely, that codefendants who were involved in the same crime, but who are

not “similarly situated,” should not receive the same sentence. Cf. Fern, 189 IIl. 2d at 58.

109 Tllinois courts have found that an “improper sentence disparity” may éccur when either
(i) “equally culpablé deféndants with similar backgroﬁnds are given substantially different
sentences” or (2) “when équally tulpable defendants with different backgrounds, ages, and
criminal propensities are given the same sentence.” People v. Ramos, 353 111. App. 3d 133,139
(2004); P_eople v. Smith, 214 111. App. 3d 327, 342 (1991); In the case at bar, Thompson claims
tﬁe secbnd situation occurred. With ¢ither claim of disparate seﬁtencing, it is the defendant
who bears the burdeﬁ to “demonstrate that he and hié codefendant were,” or were not,
“similarly situated with respect to background, prior cﬁnﬁnal history, and potential for

» rehabilitation,” depending on whether hé asserts the first or second' type of claim. See Ramos,‘

353 11l. App. 3d at 139; Peoplev. Curry, 296 111. App. 3d 559, 569 (1998).

9110 . Inthe case at bar, Thompson has not carried his burden because defendants’ respectiver
presentenpe repdrté show that the fwo codefendants were remarkably “similarly situated” with'

respect to age, background, criminal history, and potential for rehabilitation. See Ramos, 353

ill; App. 3d at 139. Thompson was 21 years old at thé_ thﬁe of the offense, while Davis was 22

~ years old. Bqth dropped out of high séhool: Thompson in the tenth grade, and Davis in the
eleventh grade. Ai the timé of the offense; both were' unemplbyed, with Thompson being |
financially supported by his biologi;:al mother and Davis, by his foster mother.* Both reported
_substance abuse issues: Thompson répbrted problems with both élcohol and marijuana, while

Davis reported using marijuana almost every day. Both denied any current gang membership,

“Davis reported being physically and sexually abused as a child and being placed into foster
care as a result, while Thompson reported that his mother provided “a good stable household.™
However, Thompson does not make any arguments on appeal based on this difference.

A31
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q115

1116

1117

although Thompson conceded a prior gang affiliation. Both reported being diagnosed with

psychological disorders: Thompson report‘ed being diagnosed as bipolar, while Dévis reported
being diagnosed with a “mood disorder.” Both had fathered multiple children and, when asked
how they spent their leisure time, both stated that they enjoyed spending their free time with
their children. | } ’ ' |

With respect to criminal history, Thompson had one reckless }driving conviction and
two convictions for drug possession. By contrast, Davis had eight convictions. However,
almost all of Davis’s convictions were also for driving and drug offenses. Besides the driving
and drug convictions, Davis had one\convigtion for battery. Thus, their crin‘iiﬁal histories are .

not as different as Thompson argues.

Since Thompson has not satisfied his burden, he cannot succeed on his disparate

sentencing claim.
Second, Thompson argues that Davis denied responsibility while Thompson did not.
Although Thompson did not deny responsibility, he did not accept it either. In the presentence

report, Thompson declined to comment on the facts of the offense, which was certainly his

.right; and, at se_ﬁtencing, he stated only, “I want to thank my support system. Continue to be

positive' and I love them. That’s it.” Thus, consideration of this factor does not alter our finding.

In sum, we do not find Thompson’s claim persuasive, or his sentence excessive, or that

_ the trial court abused its discretion in sentencir_lg'him.

CONCLUSION

. For the foregoing reasons, we are not persuaded by defendants’ claims on appeal and

affirm their convictions and sentences.

Affirmed.
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