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KENNEDY, J.
{9 1} In this discretionary appeal from a judgment of the First District Court

of Appeals, we are asked to determine whether a conviction for failure to register
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as a sex offender under R.C. 2950.04 violates a defendant’s due-process and jury-
trial rights guaranteed by the Ohio Constitution and United States Constitution,
when the defendant’s duty to register arises from a juvenile court’s delinquency
adjudication.  The court of appeals held that such a conviction is not
unconstitutional. We agree, and we therefore affirm the judgment of the appellate
court.

FACTUAL AND PROCEDURAL BACKGROUND

{9 2} Appellant, Robert Buttery, was 14 years old when he committed what
would have been two counts of fourth-degree-felony gross sexual imposition if
committed by an adult. On October 14, 2011, Buttery was adjudicated delinquent
as to the offenses. He was placed on probation by the juvenile court and was
provided treatment for his behavior, including placement in a treatment facility. On
January 13, 2012, after a hearing, Buttery was classified as a juvenile-offender
registrant and as a Tier I sex offender and was ordered to comply with the
registration, notification-of-address-change, and verification duties imposed by
R.C 2950.04, 2950.041, 2950.05, and 2950.06 for a period of ten years, with in-
person verification annually.

{€ 3} On November 23, 2015, when Buttery was 19 years old, he was
indicted for violating a duty to register as a sex offender pursuant to R.C. 2950.04.
The indictment alleged that the duty to register arose as a result of his juvenile
adjudication; because he had been adjudged delinquent for gross sexual imposition,
which would have been a fourth-degree felony if committed by an adult, the failure-
to-register charge was a fourth-degree felony by operation of R.C.
2950.99(A)(1)(a)(ii). Buttery moved to dismiss the indictment for various
procedural reasons (none of which were based on either the Ohio or federal
Constitutions), arguing that various errors that occurred in the juvenile court had
rendered his sex-offender classification void. The trial court denied the motion.

Buttery then entered a no-contest plea, and the trial court found him guilty. The
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court sentenced him to three years of community control and informed him that an
18-month prison term would be imposed upon a violation of community control.

{9 4} Buttery appealed the conviction to the First District Court of Appeals,
arguing that his conviction was unconstitutional based on this court’s decision in
Sate v. Hand, 149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448, which was
decided after Buttery’s conviction but during the pendency of his appeal. In Hand,
this court held that using a defendant’s adjudication of delinquency to enhance the
degree of or sentence for a subsequent crime the defendant committed as an adult
violates the Due Process Clauses of the Ohio Constitution and the Fourteenth
Amendment to the United States Constitution “because it is fundamentally unfair
to treat a juvenile adjudication as a previous conviction that enhances either the
degree of or the sentence for a subsequent offense committed as an adult.” Id. at
q137.

{95} The First District Court of Appeals held that Hand was
distinguishable and affirmed the judgment of the trial court. The court reasoned
that unlike the statutory scheme at issue in Hand, R.C. 2950.04 does not treat the
juvenile adjudication as an equivalent to an adult conviction; instead, under R.C.
2950.04, the duty to register arises from an order issued by a court after the juvenile
has been adjudicated delinquent. The appellate court held, “The juvenile
adjudication is not a penalty-enhancing element; it is an element of the crime of
failing to register.” 2017-Ohio-9113 at 9 20.

{q] 6} Buttery appeals from that holding. This court accepted one

proposition of law for review:

Juvenile adjudications cannot satisfy elements of an offense
committed as an adult. Fifth, Sixth, and Fourteenth Amendments,
United States Constitution; Sections 5 and 16, Article I, Ohio
Constitution. State v. Hand, [149 Ohio St.3d 94, 2016-Ohio-5504,
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73 N.E.3d 448]; State v. Bode, 144 Ohio St.3d 155, 2015-Ohio-
1519, 41 N.E.3d 1156; Alleyne v. United States, 570 U.S. [99], 133
S.Ct. 2151, 186 L.Ed.2d 314 (2013); Apprendi v. New Jersey, 530
U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000).

See 152 Ohio St.3d 1462, 2018-Ohio-1795, 97 N.E.3d 499.
LAW AND ANALYSIS
Plain Error

{4 7} There is no dispute that Buttery failed to raise any constitutional issue
at the trial-court level; he raised his due-process argument for the first time in the
court of appeals. The First District did not address whether Buttery forfeited this
argument by failing to raise it in the trial court. “[T]he question of the
constitutionality of a statute must generally be raised at the first opportunity and, in
a criminal prosecution, this means in the trial court.” State v. Awan, 22 Ohio St.3d
120, 122, 489 N.E.2d 277 (1986). Nevertheless, “this court has discretion to
consider a forfeited constitutional challenge to a statute. We may review the trial
court decision for plain error * * *.” Sate v. Quarterman, 140 Ohio St.3d 464,
2014-Ohio-4034, 19 N.E.3d 900, q 16. To establish that plain error occurred, we
require a showing that there was an error, that the error was plain or obvious, that
but for the error the outcome of the proceeding would have been otherwise, and
that reversal must be necessary to correct a manifest miscarriage of justice. 1d. We
hold that the trial court did not err in this case.

Apprendi, Alleyne, and Hand

{9 8} Buttery argues that a juvenile adjudication cannot satisfy an element
of an offense committed by an adult. He argues that his conviction under R.C.
2950.04 is based on his adjudication of delinquency. Because that adjudication was
not the product of a jury trial, Buttery argues that it cannot be a factual basis for his

conviction as an adult. Essentially, then, Buttery argues that no adult who was
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ordered to register as a sex offender in a juvenile proceeding may be charged with
a violation of R.C. 2950.04 for failing to register.

{9 9} Our analysis begins with two United States Supreme Court cases that
this court relied on in Hand—Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct.
2348, 147 L.Ed.2d 435 (2000), and Alleynev. United States, 570 U.S. 99, 133 S.Ct.
2151, 186 L.Ed.2d 314 (2013). In Apprendi, the court addressed a New Jersey law
under which the maximum prison sentence for possession of a firearm for an
unlawful purpose could be increased 10 to 20 years if the trial judge found by a
preponderance of the evidence that the defendant had committed his crime with a
racial bias. The court held that using judicial fact-finding to enhance a sentence
violated the defendant’s due-process and jury-trial rights: “Other than the fact of a
prior conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury, and proved beyond a
reasonable doubt.” Apprendi at 490. In Alleyne, the court dealt with a similar issue
regarding mandatory minimum sentences in regard to a Virginia statute under
which the minimum sentence for carrying a firearm in relation to a crime of
violence increased from five years to seven years if the judge determined by a
preponderance of the evidence that the firearm had been brandished during the
crime. The court held that the law was unconstitutional because “[a]ny fact that,
by law, increases the penalty for a crime is an ‘element’ that must be submitted to
the jury and found beyond a reasonable doubt.” Alleyne at 103.

{910} In Hand, this court also dealt with a sentence enhancement, but it did
not involve the judicial fact-finding at issue in Apprendi and Alleyne. Hand
addressed the exception that Apprendi created for “the fact of a prior conviction,”
Apprendi at 490, in regard to sentence enhancement. Under Apprendi, any fact
beside the fact of a prior conviction that increases a penalty beyond the prescribed
statutory maximum must be submitted to a jury and proved beyond a reasonable

doubt. In Hand, the defendant had been sentenced under R.C. 2929.13(F)(6), which
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requires a mandatory prison term if a defendant who committed a first- or second-
degree felony had been previously convicted of a first- or second-degree felony.
Hand had been adjudicated delinquent as a juvenile for an offense that would have
been aggravated robbery if committed by an adult. The issue, then, was whether
that juvenile adjudication operated as a first-degree-felony conviction to enhance
his sentence. Because R.C. 2929.13(F)(6) did not define the word “convicted,” the
trial court applied R.C. 2901.08(A), which equated a juvenile adjudication to a
conviction for purposes of determining the offense to be charged and the sentence
to be imposed when a later offense was committed.

{911} We noted in Hand that under Apprendi, “prior convictions are
treated differently only because ‘unlike virtually any other consideration used to
enlarge the possible penalty for an offense, * * * a prior conviction must itself have
been established through procedures satisfying the fair notice, reasonable doubt,
and jury trial guarantees.” Jones v. United Sates, 526 U.S. 227, 249, 119 S.Ct.
1215, 143 L.Ed.2d 311 (1999).” (Ellipses sic.) Hand, 149 Ohio St.3d 94, 2016-
Ohio-5504, 73 N.E.3d 448, at § 31.

{912} The question in Hand was whether a juvenile adjudication was a
prior conviction for purposes of sentence enhancement. Hand recognized that in
the juvenile system, which is civil in nature and emphasizes treatment and
rehabilitation to prevent treatment of juveniles as criminals, a jury trial is not
required under the state and federal Constitutions. Id. at § 15-19. This court
reasoned that “[i]t is contradictory and fundamentally unfair to allow juvenile
adjudications that result from these less formal proceedings to be characterized as
criminal convictions that may later enhance adult punishment.” 1d. at 4 35. This
court concluded that treating a juvenile adjudication as an adult conviction was
contrary to Apprendi: “To convert an adjudication into a conviction when the
adjudication process did not provide the right to have a jury test the elements of

that offense offends due process and Apprendi and thus the state cannot treat a prior
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juvenile adjudication as a prior conviction to enhance the penalty for a subsequent
conviction.” Id. at § 36. The court recognized that its view differed with that
adopted by the majority of courts in other jurisdictions. Id. at 9§ 31. Other courts,
for instance, have held that “the protections juvenile defendants receive—notice,
counsel, confrontation and proof beyond a reasonable doubt—ensure that the
proceedings are reliable.” Welch v. United Sates, 604 F.3d 408, 429 (7th
Cir.2010).
Carnes

{9 13} In Satev. Carnes, 154 Ohio St.3d 527, 2018-Ohio-3256, 116 N.E.3d
138, this court declined to extend Hand. In Carnes, we considered the
constitutionality of a weapons-under-disability statute that includes a prior
juvenile-delinquency adjudication as a disability that prohibits a person from
lawfully possessing a firearm. Distinguishing Hand, we held that although a prior
juvenile adjudication is an element of the weapons-under-disability offense, the
statute is not unconstitutional.

{q] 14} Pursuant to R.C. 2923.13(A)(2), it is illegal for a person to possess a
firearm, if “[t]he person is under indictment for or has been convicted of any felony
offense of violence or has been adjudicated a delinquent child for the commission
of an offense that, if committed by an adult, would have been a felony offense of
violence.” When he was a juvenile, Anthony Carnes had been adjudicated
delinquent for an offense that would have been felonious assault, a felony of
violence, if committed by an adult; 19 years after that adjudication Carnes was
charged with possessing a firearm under a disability.

{9 15} This court pointed out that the statute we addressed in Hand, R.C.
2901.08(A), “expressly provided that a juvenile adjudication ‘IS a conviction for a
violation of the law or ordinance for purposes of determining the offense with
which the person should be charged and * * * the sentence to be imposed.” ”

(Emphasis added in Hand.) Id. at 4 8, quoting R.C. 2901.08(A). But in Hand, we
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had faulted that statute for “convert[ing] an adjudication into a conviction when the
adjudication process did not provide the right to have a jury test the elements of
that offense.” Hand, 149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448, at § 36.

{9 16} We stated in Carnesthat in comparison, R.C. 2923.13, the weapons-
under-disability statute, did not equate a juvenile adjudication with an adult
conviction but instead considered a juvenile adjudication itself as one of several
discrete conditions that prevented a person from legally possessing a firearm. Other
disabilities, in addition to adult convictions and juvenile adjudications, include
being a fugitive or being drug dependent. R.C. 2923.13(A)(1) and (4).

{4 17} Further, this court noted that R.C. 2923.13(A)(2) does not use
juvenile adjudications for sentence-enhancement purposes. Instead, “the juvenile
adjudication is an element of the offense; it is the disability.” (Emphasis sic.)
Carnes, 154 Ohio St.3d 527, 2018-Ohio-3256, 116 N.E.3d 138, atq 10. This court
addressed the argument that classifying the juvenile adjudication as an element of
the crime is more constitutionally consequential than its being a sentence
enhancement; we held that because of the nature of the disability statute, the
existence of the disability, rather than its reliability, is at issue. Id. at § 10, 15.
Carnes noted that the legislature had assessed the risks: “Inherent in R.C.
2923.13(A)(2) is a policy decision made by the legislature that allowing weapons
in the hands of individuals with certain prior juvenile adjudications poses an
increased risk to public safety, as does allowing weapons in the hands of those with
other disabling conditions such as chronic alcoholism or drug dependence.” Carnes
at 9 16. Simply being adjudicated delinquent was enough to be considered a risk
to public safety; the statute did not equate a juvenile adjudication to an adult
conviction. And we held that “the lack of a right to a jury trial * * * does not make

prior juvenile adjudications unreliable for risk-assessment purposes.” Id. at§ 17.
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{9/ 18} We also pointed out in Carnes that the General Assembly created a
process in the statutory scheme through which a person may seek relief from a
disability and that Carnes had not availed himself of that opportunity. Id. at 9§ 12.

R.C. 2950.04

{9 19} Buttery urges us to hold that juvenile adjudications cannot satisfy
elements of an offense committed as an adult. But this court established in Carnes
that a juvenile adjudication can form an element of an offense committed as an
adult, at least when the adjudication is not treated as equivalent to a conviction and
its use is not based on its reliability.

{9 20} As in Carnes, we decline to extend Hand in this case. At the outset,
we note the differences between the statutory scheme at issue in this case and those
at issue in Hand and Carnes. In both of the earlier cases, a delinquency adjudication
led to a consequence that was unrelated to the juvenile adjudication. In Hand, the
consequence of the delinquency adjudication for what would have been a first-
degree felony if committed by an adult was that the sentence imposed following a
later conviction was enhanced; in Carnes, the consequence of the delinquency
adjudication for what would have been a felony of violence if committed by an
adult was that it was illegal for Carnes to possess a firearm. But here, the
delinquency adjudication itself is not at issue. We are instead dealing with
Buttery’s violation of a court order instructing him to register as a sex offender.

R.C. 2950.04(A)(3)(a) states:

Each child who is adjudicated a delinquent child for
committing a sexually oriented offense and who is classified a
juvenile offender registrant based on that adjudication shall register
personally with the sheriff, or the sheriff's designee, of the county

within three days of the delinquent child's coming into a county in



SUPREME COURT OF OHIO

which the delinquent child resides or temporarily is domiciled for

more than three days.

{9 21} At the time of his offenses, Buttery was 14 years old and therefore
subject to R.C. 2152.83(B), which allows a court to determine, after a juvenile has
been found delinquent for committing a sexually oriented offense, whether to

classify the juvenile as a juvenile-offender registrant.

Under R.C. 2152.83(B), juvenile-offender-registrant classification
is not mandatory; a judge may classify a juvenile as a juvenile-
offender registrant only after first conducting a hearing pursuant to
R.C. 2152.83(B)(2) to determine whether the delinquent child
should be so classified. As part of that hearing, a judge must
consider numerous statutory factors—including information about
the offender, the victim, the nature of the crime, and other factors—
before determining whether the juvenile should be subject to

juvenile-offender-registrant classification. R.C. 2152.83(D).

Inrel.A., 140 Ohio St.3d 203, 2014-Ohio-3155, 16 N.E.3d 653, § 6. If the court
classifies the juvenile as a juvenile-offender registrant, it shall “[i]ssue an order that
* % * gpecifies that the child has a duty to comply with sections 2950.04, 2950.041,
2950.05 and 2950.06 of the Revised Code.” R.C. 2152.83(B)(2)(b). The juvenile
court issued such an order to Buttery in this case.

{q] 22} Therefore, in this case, the statute at issue does not use the
adjudication of delinquency to enhance a sentence, as the statute at issue in Hand
did. Instead, the elements of the crime under R.C. 2950.04 are the duty to register
and the violation of that duty. The duty to register was not automatically imposed

on Buttery as the result of his delinquency adjudication; it was imposed only after

10a
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a hearing and consideration by the juvenile court of certain statutory factors. And
we have already held that the creation of a duty to register under R.C. 2152.83(B)
that extends into adulthood meets the requirements of due process. In InreD.S,
146 Ohio St.3d 182, 2016-Ohio-1027, 54 N.E.3d 1184, q 40, this court held that
“the imposition of juvenile-offender-registrant status under R.C. 2152.82 or
2152.83(B) with corresponding registration and notification requirements that
continue beyond the offender’s reaching age 18 or 21 does not violate the offender’s
due-process rights.”

{q] 23} For a defendant like Buttery, the duty to register as a sex offender is
imposed after a hearing, which the juvenile court conducts to determine whether
registration is appropriate for a juvenile already adjudicated as delinquent.
Therefore, unlike in Hand, a defendant does not face additional repercussions
because of his or her original juvenile adjudication. Instead, he or she faces
punishment for violating a court order.

{4] 24} Further, R.C. 2950.04 does not equate a juvenile adjudication with a
criminal conviction, unlike R.C. 2901.08(A), the statute at issue in Hand. Instead,
it states that a person who has a duty to register as a sex offender must indeed
register as a sex offender or face criminal consequences. R.C. 2950.04 does not
say that a juvenile adjudication is an adult conviction. It does not provide an
additional penalty for recidivists based upon a prior juvenile adjudication. R.C.
2950.04 does not enhance a sentence for the violation of a different statute. Rather,
it punishes a failure to comply with the requirements of registration.

{4 25} In Carnes, we noted that in the weapons-under-disability statutory
scheme, the legislature had created a process by which a person could seek relief
from the disability. Likewise, in the juvenile-sex-offender statutory scheme, an
offender has the ability to have his or her duty to register modified or terminated.

R.C. 2152.85(A) and (B). This court has pointed to the juvenile court’s

11a
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jurisdiction—even after completion of the court’s disposition—to modify or

terminate the juvenile’s registration status.

Specifically, a juvenile-sex-offender registrant may petition the
juvenile court, beginning at three years following the classification
order, to request reclassification to a lower tier or to terminate the
registration requirement altogether. R.C. 2152.85(A) and (B). After
the court has ruled on the initial petition, the statute permits
additional opportunities for review, first after another three-year
period and then every five years thereafter. R.C. 2152.85(B). * * *
Thus, the juvenile court judge maintains discretion throughout the
course of the offender’s registration period to consider whether to

continue, terminate, or modify the juvenile’s classification.

InreD.S, 146 Ohio St.3d 182, 2016-Ohio-1027, 54 N.E.3d 1184, 9 36.

{9 26} Therefore, a juvenile-sex-offender registrant has multiple
opportunities to have the duty to register lifted. Like Carnes, who failed to avail
himself of the ability to remove his disability through court action, Buttery has not
availed himself of the opportunity to have his duty to register lifted.

{9 27} This case and Carnes share another key element. In Carnes, this
court relied on its conclusion that the existence of the juvenile adjudication, rather
than its reliability, was at issue in regard to the weapons-under-disability statute.
The General Assembly had assessed the risk and determined that allowing people
with juvenile adjudications involving violent felony offenses to possess firearms
presented a danger. Likewise, here, “[t]he General Assembly has seen fit to impose
registration sanctions in cases involving sex offenses to protect the public.” Satev.
Blankenship, 145 Ohio St.3d 221, 2015-Ohio-4624, 48 N.E.3d 516, 4 36. The duty

to register applies to adults convicted of sexually oriented offenses committed in

12 a
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Ohio and to juvenile offenders who a judge determines should be classified as a
juvenile-offender registrant, as well as to “each person who is convicted, pleads
guilty, or is adjudicated a delinquent child in a court in another state, in a federal
court, military court, or Indian tribal court, or in a court in any nation other than the
United States for committing a sexually oriented offense.” Again, the statute does
not equate a juvenile adjudication with a criminal conviction. Instead, it considers
a person who has been adjudicated delinquent and who a judge has classified as a
juvenile-offender registrant to be among those groups of people who must register
as sex offenders. In R.C. 2950.02, the General Assembly sets forth its reasoning

for requiring registration for juvenile offenders and others:

(A) The general assembly hereby determines and declares
that it recognizes and finds all of the following:

* k%

(2) Sex offenders and child-victim offenders pose a risk of
engaging in further sexually abusive behavior even after being
released from imprisonment, a prison term, or other confinement or
detention, and protection of members of the public from sex
offenders and child-victim offenders is a paramount governmental
interest.

(3) The penal, juvenile, and mental health components of the
justice system of this state are largely hidden from public view, and
a lack of information from any component may result in the failure
of the system to satisfy this paramount governmental interest of
public safety described in division (A)(2) of this section.

* k%

(6) The release of information about sex offenders and child-

victim offenders to public agencies and the general public will

13 a
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further the governmental interests of public safety and public
scrutiny of the criminal, juvenile, and mental health systems as long
as the information released is rationally related to the furtherance of
those goals.

(B) The general assembly hereby declares that, in providing
in this chapter for registration regarding offenders and certain
delinquent children who have committed sexually oriented offenses
or who have committed child-victim oriented offenses * * * who
otherwise will live in or near a particular neighborhood, it is the
general assembly’s intent to protect the safety and general welfare

of the people of this state.

{9] 28} As with the weapons-under-disability statute analyzed in Carnes, it
is the existence of the duty to register, not the reliability of the underlying
adjudication, that is at issue in the statute. The General Assembly has determined
that certain juveniles adjudicated delinquent for certain offenses must register as
sex offenders to protect the public; R.C. 2950.04 enforces that policy. As we stated
in Carnes, a juvenile adjudication is not unreliable for risk-assessment purposes.

{9 29} Another aspect of the statutory scheme in this case distinguishes it
from the statutes in Hand and Carnes. Juvenile-offender registrants are informed

by the juvenile court of their duty to comply with registration statutes:

[E]ach person who is adjudicated a delinquent child for committing
a sexually oriented offense or a child-victim oriented offense and
who 1is classified a juvenile offender registrant based on that
adjudication shall be provided notice in accordance with this section
of the offender’s or delinquent child’s duties imposed under sections

2950.04, 2950.041, 2950.05, and 2950.06 of the Revised Code and

14 a
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of the offender’s duties to similarly register, provide notice of a
change, and verify addresses in another state if the offender resides,
is temporarily domiciled, attends a school or institution of higher

education, or is employed in a state other than this state.

R.C. 2950.03(A). Here, Buttery received notice of his duty to register, and he and
a guardian signed a form attesting to his knowledge of his responsibilities.
Therefore, Buttery had notice of his duty to register as well as opportunities to
relieve himself of that duty; this was not an instance of a juvenile adjudication
having an unknown future sentence-enhancing effect on an offense committed later
in life, as in Hand.

{9 30} Buttery points to a difference in this case from Carnes. We noted in
Carnes that “[r]egardless of the predicate conduct, a violation of [the weapon-
under-disability statute] is a third-degree felony * * *.” Carnes, 154 Ohio St.3d
527,2018-0Ohio-3256, 116 N.E.3d 138, at 4 19. In contrast, if a person violates the
duty to register under R.C. 2950.04, the degree of the offense is determined by the
level of the sexually oriented offense in the underlying adjudication. See R.C.
2950.99(A) and (B). Therefore, because Buttery was adjudicated delinquent based
on what would have been a fourth-degree felony offense if committed by an adult,
his failure to register is a fourth-degree felony. R.C. 2950.99(A)(1)(a)(ii). Buttery
asserts that in this way, the juvenile adjudication determines the penalty for failure
to register, whereas any violation of the weapons-under-disability statute is a third-
degree felony, regardless of the underlying disability. But our point in Carnes was
that the juvenile adjudication did not operate as a sentence enhancement for an
unrelated crime committed as an adult, as had been the case in Hand.

{9 31} Nor is the juvenile adjudication a sentence enhancement in this case.
“The General Assembly is vested with the power to define, classify, and prescribe

punishment for offenses committed in Ohio.” Statev. Taylor, 138 Ohio St.3d 194,

15a



SUPREME COURT OF OHIO

2014-Ohio-460, 5 N.E.3d 612, 4 12. Unlike the sentencing statutes in Apprendi
and Alleyne, R.C. 2950.99 does not provide for sentence enhancements upon a trial
court’s determination of certain facts. The applicable felony level here is tied to
the adjudication that led to the duty to register. We held in Hand that “[b]ecause a
juvenile adjudication is not established through a procedure that provides the right
to a jury trial, it cannot be used to increase a sentence beyond a statutory maximum
or mandatory minimum.” Hand, 149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d
448, at 9 34. The statutory scheme at issue in this case does not increase a sentence
beyond a statutory maximum or mandatory minimum. The General Assembly has
simply determined what the penalty is for the failure to register for a person
previously adjudicated delinquent for committing what would be a fourth-degree
felony if committed by an adult, and the trial court properly imposed that
punishment on Buttery.
CONCLUSION

{94 32} In this case, R.C. 2950.04 does not equate juvenile adjudications
with criminal convictions. R.C. 2950.04 requires both adults convicted of sexual
offenses and juveniles adjudicated delinquent for sexually oriented offenses and
classified as juvenile-offender registrants to register as sex offenders. The duty to
register does not automatically arise after a juvenile adjudication; for juveniles like
the defendant in this case, the duty to register is the product of a hearing conducted
by the juvenile court. Therefore, the elements of a violation of R.C. 2950.04 for a
defendant like Buttery are the existence of a court order and a violation of that
order. Juveniles adjudicated delinquent are not forced to register as sex offenders
because their adjudications are considered reliable, but because the General
Assembly has determined that juveniles adjudicated delinquent are among those
people who must register in order to protect the public. As in Carnes, it is the
existence of the adjudication rather than its reliability that is at issue in the statute.

Finally, juveniles have notice of their duty to register and have multiple

16 a
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opportunities to lift their duty to register through a judicial process, adding layers
of due process that were not available for the defendants in Hand. For these
reasons, we hold that the conviction of Buttery for a violation of R.C. 2950.04 that
arose from a juvenile adjudication did not violate Buttery’s rights to a jury or to due
process under the Ohio Constitution and United States Constitution. We therefore
affirm the judgment of the court of appeals.
Judgment affirmed.

FRENCH, GALLAGHER, DEWINE, and STEWART, JJ., concur.

O’CONNOR, C.J., concurs in judgment only, with an opinion.

DONNELLY, J., dissents, with an opinion.

EILEEN A. GALLAGHER, J., of the Eighth District Court of Appeals, sitting

for FISCHER, J.

O’CONNOR, C.J., concurring in judgment only.

{9 33} I agree with the majority’s decision to affirm the court of appeals’
judgment. I write separately, however, because I do not agree with the majority
that this case and Statev. Carnes, 154 Ohio St.3d 527,2018-Ohio-3256, 116 N.E.3d
138, share key elements.

{9 34} I find this case to be wholly distinguishable from Carnes and State
v. Hand, 149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448, because appellant
Robert Buttery’s conviction for failure to register was based on his obligation to do
so as a Tier I sex offender. Importantly, Buttery continued to have an obligation to
register past the age of 18. We have already held that the duty to register may
continue past age 18. See Inre D.S, 146 Ohio St.3d 182, 2016-Ohio-1027, 54
N.E.3d 1184, paragraph one of the syllabus (“The imposition of juvenile-offender-
registrant status under R.C. 2152.82 or 2152.83(B) with corresponding registration

and notification requirements that continue beyond the offender’s reaching age 18
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or 21 does not violate the offender’s due-process rights”). This is, therefore, not a
case in which the law has reached back in time to use a prior juvenile adjudication
to enhance an adult sentence or satisfy an element of a crime committed as an adult.
Instead, Buttery was convicted after he failed to comply with an obligation that
applied to him as an adult—his duty to register under R.C. 2950.04. See Carnesat
9 41 (O’Connor, C.J., dissenting) (‘“Punishing an adult defendant because of a
juvenile adjudication is fundamentally different from punishing an adult defendant
for behavior exhibited as an adult™).

{9 35} In many ways, Buttery’s arguments are essentially a challenge to his
offender classification. But he did not challenge that classification in 2012 when,
after a hearing, he was classified as a juvenile-offender registrant and Tier I sex
offender or in 2015 when the court confirmed his Tier 1 status after he had
completed residential treatment. Thus, Buttery’s attempt to frame the challenge to
his conviction as being similar to the issue presented in Hand, and the majority’s
comparison of the case to Carnes, is unavailing. Accordingly, I concur in judgment

only.

DONNELLY, J., dissenting.

{9 36} I find several aspects of this case troubling. First, appellant, Robert
Buttery, did not raise a due-process argument in the trial court. Accordingly, the
due-process argument was waived and need not have been addressed by the First
District Court of Appeals. See In re M.D., 38 Ohio St.3d 149, 527 N.E.2d 286
(1988), syllabus (even when waiver of a constitutional issue is clear, “this court
reserves the right to consider constitutional challenges to the application of statutes
in specific cases of plain error or where the rights and interests involved may

warrant it”).
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{9/ 37} Second, Buttery has not asked the juvenile court to relieve him of his
statutory duty to register. It is not clear why Buttery did not request relief from this
severe collateral consequence when the legislature has provided him with a
statutory procedure to do so. SeeR.C. 2950.15 (allowing for the termination of the
registration requirement upon motion).

{9 38} Third, certain alleged procedural errors or defects are the subject of
other appeals, preventing us from addressing the entire case. See, e.g., Sate v.
Buttery, 1st Dist. C-170141, 2018-Ohio-2651. (One example is whether Buttery
received a timely completion-of-disposition hearing. SeeInre R.B., Supreme Court
case No. 2019-1325.)

{9 39} Fourth, we have no idea whether Buttery was afforded due process
in the juvenile court when his delinquency was established at his adjudication
hearing. It would be nice to review that court’s transcript, but it was not part of the
record—though it probably should be—and we have not asked for it. It is easy to
imagine that Buttery was not made fully aware of the collateral consequences of
his admission to the allegations against him. In the absence of the transcript, all we
can do is speculate. I would remand this matter to the court of appeals with
instructions that it obtain and review the transcript.

{9 40} Finally, I have grave concerns about whether constitutional due-
process requirements were met in Buttery’s juvenile proceeding. What constitutes
due process in a juvenile setting is inexact, but the “overarching concern” is
“fundamental fairness.” Sate v. D.H., 120 Ohio St.3d 540, 2009-Ohio-9, 901
N.E.2d 209, § 51-52.

{9 41} Buttery was adjudicated delinquent in a civil system that is designed
to rehabilitate offenders, not punish them. Statev. Hand, 149 Ohio St.3d 94, 2016-
Ohio-5504, 73 N.E.3d 448, 9 14; Inre Caldwell, 76 Ohio St.3d 156, 157-158, 666
N.E.2d 1367 (1996). In contrast, R.C. 2950.04, which requires Buttery to register

as a sexual offender, is part of the criminal code and is punitive. InreD.S, 146
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Ohio St.3d 182, 2016-Ohio-1027, 54 N.E.3d 1183, q 50 (Lanzinger, J., dissenting)
(“the registration process imposed on sex offenders in Ohio is punitive”), citing
Sate v. Williams, 129 Ohio St.3d 344, 2011-Ohio-3374, 952 N.E.2d 1108,  16.

{q] 42} Our juvenile-court system is designed to keep juvenile proceedings
out of the public eye to prevent a lifetime of stigma for acts committed as a juvenile.
Buttery has not committed any offense as an adult similar to the acts at issue in his
juvenile proceeding. But the successful efforts he undertook to rehabilitate himself
have now been undermined: his acts are now in the public eye.

{q] 43} This case does not involve a juvenile adjudication that was used to
enhance “the degree of or the sentence for a subsequent offense committed as an
adult,” which we have held is a patent violation of due process, Sate v. Hand, 149
Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448, paragraph one of the syllabus and
4 36. This case is worse. Here, Buttery’s juvenile adjudication is the sine qua non
of his conviction for failure to register. Buttery’s juvenile adjudication, in a civil
proceeding, was not used to increase the severity of his penalty for a subsequent
offense, it is the thing without which there would not have been the subsequent
offense.

{q] 44} Buttery is being punished as an adult based on acts he committed as
a juvenile. This is fundamentally unfair. Moreover, the degree of his punishment
is based on the degree of the felony that Buttery would have been charged with if
he had committed the acts as an adult—even though he was not convicted of a
felony and he did not have a right to a jury trial because he was a juvenile at the
time of the acts. This is also fundamentally unfair.

{q] 45} Buttery has not received due process. I dissent.

Joseph T. Deters, Hamilton County Prosecuting Attorney, and Paula

Adams, Assistant Prosecuting Attorney, for appellee.
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Raymond T. Faller, Hamilton County Public Defender, and Julie Kahrs
Nessler and Joshua A. Thompson, Assistant Public Defenders, for appellant.

Rickell Howard Smith, urging reversal for amicus curiae Children’s Law
Center, Inc.

Timothy Young, Ohio Public Defender, and Brooke M. Burns, Assistant

Public Defender, urging reversal for amicus curiae Office of the Public Defender.
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The Supreme Court of Ohic
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GLERK OF COYRT
SUPREME COURT OF GHIB

State of Ohio Case No. 2018-0183

V.

RECONSIDERATION ENTRY
Robert Buttery

Hamilton County
It is ordered by the court that the motion for reconsideration in this case is denied.

(Hamilton County Court of Appeals; No. C-160609)

Maureen O’Connor
Chief Justice

The Official Case Announcement can be found at http://www.su premecourt.ohio.gov/ROD/docs/
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATE OF OHIO, : APPEAL NO. C-160609
TRIAL NO. B-1506464
Plaintiff-Appeliee,
VS. : JUDGMENT ENTRY.
ROBERT BUTTERY,

D120418413

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed for the reasons set forth in the
Opinion filed this date.

Further, the court holds that there were reasonable grounds for this appeal,
allows no penalty, and orders that costs are taxed under App. R. 24.

The court further orders that 1) a copy of this Judgment with a copy of the
Opinion attached const’itutes the mandate, and 2) the mandate be sent to the trial

courl for execution under App. R. 27.

To The Clerk:
Enter upon the Journal of the Court on December 20, 2017 per Order of the Court.

By%) ?@«C«;Z‘-

l/l{g Judge : )
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATE OF OHIO, : APPEAL NO. C-160609
_ TRIAL NO. B-1506464
Plaintiff-Appellee,

VS, : OPINION.
ROBERT BUTTERY, : PRESENTED TO THE CLERK
Defendant Appellant. OF COURTS FOR FILING
D¢ 20 2017
COURT OF APPEALS

Criminal Appeal From: Hamilton County Court of Common Pleas

Judgment Appealed From Is: Affirmed

Date of Judgment Entry on Appeal: December 20, 2017

Joseph T. Deters, Hamilton County Prosecuting Attorney, and Paula E.
Adams, Assistant Prosecuting Attorney, for Plaintiff-Appellee,

Raymond T. Faller, Hamilton County Public Defender, and Julie Kahrs
Nessler, Assistant Public Defender, for Defendant-Appellant.

ENTERED
DEC 20 2017
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DETERS, Judge.

Facts and Procedure
1. The Juvenile Adjudications

{91} On October 14, 2011, defendant-appellant Robert Buttery
admitted in juvenile court to committing acts which, had they been
committed by an adult, would have constituted two counts of gross sexual
imposition. The magistrate’s orders of November 17, 2011, each state that the
parties agreed that “this is a Tier I offense.” On December 2, 2011, Buttery
was committed to the Department of Youth Services (“DYS”). The
commitment was suspended, and Buttery was placed on “probation” and
ordered to complete the residential program at Altercrest. The magistrate’s
January 13, 2012 decisions stated that “the youth is a Tier IIl sex offender”
and “[u]pon completion of the dispositions that were made for the sexually
oriented offense upon which the order is based, a hearing will be conducted,
and the order and any determinations included in the order are subject to
modification or termination pursuant to ORC 2152.84 and ORC 2152.85.” At
the ends of both decisions is typed, “THIS IS A TIER I CLASSIFICATION--
NOT TIER III.” Buttery was notified of his duties to register as a Tier I
juvenile-offender registrant. Both of the magistrate’s January 13, 2012
decisions were signed by the juvenile court judge.

{92} On February 6, 2013, Buttery’s placement at Altercrest was
terminated. The juvenile court entered orders on July 29, 2013, releasing
Buttery from “official probation” and placing him on “nonreporting probation
with monitored time.” On September 3, 2014,‘ the magistrate denied Buttery’s
application to seal the record and noted that he was to register until 2022

unless reclassified. On October 14, 2014, the matter was set for an R.C.

2
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2152.84 completion-of-disposition hearing. Various .continuances occurred.
On April 28, 201‘5, the magistrate entered decisions stating that a
classification hearing had been held on January 13, 2012, and that Buttery
had been classified as a Tier III offender. No judge’s signature appears on
these decisions, and no notice of reporting requirements was filed. On May
13, 2015, the juvenile court entered two separate orders stating, “After
independent review, the Magistrate’s Decision and Order in this matter as
filed on 04/28/2015 is hereby approved and adopted as the Judgment of this
Court.” The record does not reflect that Buttery has had his completion-of-
disposition hearing in the juvenile court. |
| 2. The Criminal Case

{43} In the present case, Buttery was indicted for failing to register
based on one of the juvenile gross-sexual-imposition adjudications. Buttery
filed a motion to dismiss the indictment, which the trial court overruled.
Buttery pleaded no contest, and the trial court found him guilty and
sentenced him as appears of record. Buttery has appealed.

Analysis

{94} Buttery’s first assignment of error alleges that the trial court
erred in overruling his motion to dismiss the indictment, because there is no
valid order in place requiring him to register. .

{45} The state argues that a motion to dismiss the indictment was
not the appropriate vehicle to challenge Buttery’s duty to register. In State v.
Palmer, 131 Ohio St.3d 278, 2012-Ohio-580, 964 N.E.2d 406, 1 23, the Ohio
Supreme Court stated, “Under Crim.R. 12(C)(2), trial courts may judge before
trial whether an indictment is defective. Without a doubt, an indictment is

defective if it alleges violations of R.C. Chapter 2950 by a person who is not

3
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subject to that chapter. There is no set of circumstances under which such a
person can violate the law’s requirements.” The court continued, “[S]uch a
determination does not embrace the general issue for trial,” and the trial court
is “well within its authority” to dismiss an indictment “where the law simply
does not apply.” Id. at ¥ 24. Therefore, Buttery’'s motion to dismiss the
indictment was the proper vehicle to challenge whether he had a duty to
register. See State v. Amos, 1st Dist. Hamilton Nos. C-160717 and C-160718,
2017-0Ohio-8448, 1 5.

{96} Buttery alleges that there is no valid order in place requiring
him to register. He argues that the January 13, 2012 orders classifying him as
a juvenile-offender registrant are invalid because the trial court signed the
magistrate’s decision, but did not enter its own judgment as required by
Juv.R. 40(D)(4)(e). Further, Buttery argues that the juvenile court judge’s
adoption of the magistrate’s decisions was not date-stamped or file-stamped
and was not filed with the clerk of courts.

{97} The record shows that the juvenile court judge signed each of
the magistrate's January 13, 2012 decisions below the typed line stating, “The
Magistrate’s Decision is hereby approved and entered as the judgment of the
Court.” The decisions were entered on the juvenile court’s journal. The
decisions contained a clear pronouncement of the juvenile court’s judgment
and expressed the parties’ rights and responsibilities. See In re S.R., 1st Dist.
Hamilton No. C-170366, 2017-Ohio-8412, 1 2, citing In re A.T., 1st Dist.
Hamilton Nos. C-160597, C-160598 and C-160599, 2017-Ohio-5821, § 10. We
hold that the January 13, 2012 decisions classifying Buttery as a Tier I

juvenile-offender registrant are valid judgments of the juvenile court.
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{98} Buttery next argues that his classification as a juvenile-offender
registrant is void because the magistrate’s April 28, 2015 entries improperly
increased his classification from a Tier I offender to a Tier III offender. But
the April 28 entries did not improperly increase his classification. The entries
stated, “A classification hearing was held on 1/13/2012. The defendant was
determined to be a Tier IIlI sex offender.” The “Tier III” is clearly a
typographical error. On January 13, 2012, Buttery was classified as a Tier I
juvenile-offender registrant and notified of his registration duties as a Tier I
offender. The September 3, 2014 decisions denying Buttery’s petition to seal
the record state that Buttery “is a registered sex offender and is required to
register until 2022, unless reclassified,” indicating the ten-year registration
period for Tier I juvenile-offender registranfs. The record is clear that Buttery
is a Tier I juvenile-offender registrant.

{99} Buttery also argues that the April 28, 2015 entries improperly
allowed him to “withdraw” his completion-of-disposition hearing.

{10} R.C. 2152.84(A)(1) provides that when a juvenile court issues
an order under R.C. 2152.83 classifying the juvenile as a juvenile-offender
registrant, “upon completion of the disposition of that child made for the
sexually oriented offense or the child-victim oriented offense on which the
juvenile offender registrant order was based, the judge * * * shall conduct a
hearing to review the effectiveness of the disposition * * * to determine
whether the prior classification” should be continued, terminated, or
modified. R.C. 2152.84(A)(1) states that the juvenile court shall hold a second
hearing upon the completion of disposition.

{11} In In re Antwon C., 182 Ohio App.3d 237, 2009-Ohio-2567,

912 N.E.2d 182, 9 20 (1st Dist.), we stated,

5
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Juvenile [offender registrants] are afforded two classification

hearings. First, under R.C. 2152.83, a juvenile is afforded a

tier-classification hearing either as part of the child’s

disposition or, if the child is committed to a secure facility,

when the child is released. Second, under R.C. 2152.84, when a

child completes all aspects of the disposition, including

probation and any ordered treatment, the trial court “shall

conduct a hearing” to consider the risk of reoffending so that

the trial court can determine whether the order to register as a

sex offender should be continued or terminated. Further, at the

reclassification hearing, the trial court must determine whether

the specific tier classification in which the child has been placed

is proper and if it should be continued or modified.

{912} Buttery is entitled to a completion-of-disposition hearing in the
juvenile court. The record reveals, and the parties represented to the trial
court, that Buttery had not had his completion-of-disposition hearing at the
time he was convicted of failing to register. Pursuant to the juvenile court’s
January 13, 2012 decisions, he was a Tier I juvenile-offender registrant. The
first assignment of error is overruled.

{413} Buttery's second assignment of error alleges that the trial court
erred in convicting him of failing to register on his no-contest plea because
there was no allegation that Buttery was “classified” as a juvenile-offender
registrant. Buttery argues that the statement of facts read into the record
when he pleaded guilty to failing to register did not include required language
that he was “classified” as a juvenile-offender registrant, and therefore, the

state failed to allege an essential element of the offense of failing to register.

6
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{914} The indictment alleged that Buttery failed to register when he
;‘was required to register pursuant to division (A) and (B) of this section or
failed to send the notice of intent as required pursuant to division (G) of this
section * * * and the most serious sexually oriented offense * * * that was the
basis of the registration * * * requirement that was violated” was gross sexual
imposition “convicted in the HAMILTON COUNTY JUVENILE COURT on
OCTOBER 14, 2011, in violation of Section 2950.04 of the Revised Code.” At
the plea hearing, the prosecutor read the indictment into the record.

{415} We note that Buttery was not “convicted” of gross sexual
imposition in the juvenile court, but was adjudicated delinquent for having
commifted acts that would have constituted gross sexual imposition had they
been committed by an adult. Buttery argueé that simply alleging that he had
been “convicted” or adjudicated delinquent of gross sexual imposition was
insufficient to allege that he had a duly to register. The state, Buttery argues,
had to allege that he had also been classified by the juvenile court as a
juvenile-offender registrant.

{416} The indictment alleged that Buttery “failed to register * * *
when he was required to register * * * in violation of Section 2950.04 of the
Revised Code.” Buttery admitted to the facts as alleged in the indictment.
Therefore, he admi‘tted that he failed to register when he was required to
register. That was enough for the trial court to find him guilty under R.C.
2950.04. The second assignment of error is overruled.

{417} 13Luttery’s third assignment of error alleges that his conviction
for failing to register was unconstitutional under State v. Hand, 149 Ohio
St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448, because it was based on a prior

juvenile adjudication. In Hand, the Ohio Supreme Court held that the

7
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“statute treating prior juvenile adjudications as the equivalent of adult
convictions to enhance either the degree of or the sentence for subsequent
offenses committed as adults violated due process * * *.” Id. at syllabus.
Hand involved the application of R.C. 2929.13(F)(6), which requires a
mandatory prison term for a defendant who has committed a first- or second-
degree felony if the defendant has been previously convicted of a first- or
second-degree felony. R.C. 2929.13(F)(6) did not define “convicted,” so the
lower courts had applied R.C. 2901.08(A), which stated that an adjudication
of delinquency was a conviction for purposes of determining the offense to be

charged and the sentence to be imposed. The United States Supreme Court in

Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S.Ct. 2348, 147 L.Ed.2d 435

(2000), held that “[o]Jther than the fact of prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum
must be submitted to a jury, and proved beyond a reasonable doubt.” The
Hand courl reasoned that “because a juvenile adjudication is not established
through a procedure that provides the right to a jury trial, it cannot be used to
increase a sentence beyond a statutory maximum or mandatory minimum.”
Hand at 113.

{918} This court declined to extend Hand in State v. Barfield, 1st
Dist. Hamilton No. C-160768, 2017-Ohio-8243, and State v. Carnes, 2016-
Ohio-8019, 75 N.E.3d 774 (1st Dist.). In those cases, we held that Hand did
not bar the use of a prior juvenile adjudication as the disability element for
the offense of having weapons while under a disability, because the issue was
the existence of the disability, not its reliability. We stated in Barfield,

Hand concerned the due process irr;plications of a statute that

(1) equated a juvenile adjudication with an adult conviction,

8
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and (2) treated the adjudication as a conviction to enhance a

sentence. The statute in this case does not treat an adjudication

as an adult conviction. The juvenile adjudication is a disability

element in its own right. Further, the disability element in the

statute is not a penalty-enhancing element. Tt is an element of

the crime, Consequently, the due [;rocess concerns raised in

Hand do not exist,

Barfield at | 7.

{919} The Second Appellate District also declined to extend Hand to
preclude the use of a juvenile adjudication as the disability element in a
weapons-under-disability case in State v. McComb, 2d Dist. Montgomery No.
26884, 2017-Ohio-4010, stating,

Pursuant to the statute, a violation of [the weapons-under-

disability statute] requires an offender to either have a prior

conviction or a prior juvenile adjudication. Unlike the statute

that was struck down in Hand, the statute at issue, R.C.

2923.13(A)(2), does not treat a priof 3uvenile adjudication as a

conviction. Rather, a prior juvenile adjudication and conviction

are treated as alternative elements necessary to establish the

offense of having weapons while under a disability. Hand does

not ban the use of a prior juvenile adjudication as an element of

an offense; rather, Hand bans the use of a juvenile adjudication

to enhance a penalty by treating the adjudication as an adult

conviction,

Id. at v 26.
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{920} In this case, R.C. 2950.04 distinguishes between an adult
offender convicted of a sexually-oriented offense and a juvenile adjudicated
delinquent and classified for having committed a sexually-oriented offense.
While both are required to register under the'statute, the registration
requirements are based on either an adult conviction or a juvenile
adjudication. The statute does not treat a juvenile adjudication as a
conviction; the juvenile is required to register based upon the juvenile
adjudication and classification. The registration requirement does not
depend on an adult conviction. Like the juvenile adjudication constituting the
disability element in the weapons-under-disability cases, the juvenile
adjudication for a sexually-oriented offense requires registration in its own
right. The juvenile adjudication is not a penalty-enhancing element; it is an
element of the crime of failing to register.

{921} We hold that Hand does not bar the use of Buttery’s juvenile
adjudication as the basis of his indictment and conviction for failing to
register. The third assignment of error is overruled.

{922} The judgment of the trial court is affirmed.

Judgment affirmed.

Mock, P.J., concurs.
CUNNINGHAM, J., dissents.

CUNNINGHAM, J., dissenting.

{923} 1 respectfully dissent for the reasons set forth in State v.
Carnes, 2016-Ohio-8019, 75 N.E.3d 774 (1st Dist.). And thus, I would

determine the first and second assignments of error to be moot.

Please note:

The court has recorded its own entry this date. | ENTER ED
10 DEC 20 2017
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THE STATE OF OHIO, HAMILTON COUNTY ENTEF% ED
COURT OF COMMON PLEAS JUL 1572016

date: 07/12/2016

code: GICC %
judge: 265 - '
PG

Judge: MEGAN SHANAHAN

NO: B 1506464

STATE OF OHIO JUDGMENT ENTRY: SENTENCE

VS. TO COMMUNITY CONTROL
ROBERT BUTTERY

Defendant was present in open Court with Counsel LISA LUDWICK TRELEVEN on
the 12th day of July 2016 for sentence.

The court informed the defendant that, as the defendant well knew, the defendant on a
plea of no contest had been found guilty of the offense(s) of:

count 1: DUTY TO REGISTER 2950-04/ORCN,F4

The Court held a sentencing hearing during which the Court afforded defendant's counsel
an opportunity to speak on behalf of the defendant. The Court addressed the defendant
personally and asked if the defendant wished to make a statement in the defendant's
behalf, or present any information in mitigation of sentence. The State's representative
also had the opportunity to address the Court.

After considering the risk that defendant will commit another offense, the need for
protecting the public therefrom, the nature of circumstances of the offense(s), and the
defendant's history, character and condition, the Court hereby orders the defendant placed
on Community Control on condition that defendant comply with the general conditions of
Community Control established by this Court, and further:

counf I;: COMMUNITY CONTROL:3 Yrs

THE DEFENDANT IS TO PERFORM ONE HUNDRED (100) HOURS OF
COMMUNITY SERVICE.

THE DEFENDANT IS REFERRED FOR TREATMENT AND/OR COUNSELING
AS RECOMMENDED.

THE DEFENDANT IS REFERRED FOR RANDOM DRUG SCREENINGS.

THE DEFENDANT IS REFERRED FOR ANY OTHER TREATMENT DEEMED
NECESSARY BY PROBATION. S

I Hlllillﬂlﬂllﬁli

D115082908

THE DEFENDANT IS TO PAY COURT COSTS. WQW”
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THE STATE OF OHIO, HAMILTON COUNTY
COURT OF COMMON PLEAS
date: 07/12/2016 '

code: GICC K_}F %é \
judge: 265
-7 [/"// %

Judge: MEGAN SHANAHAN

NO: B 1506464

S‘TATE OF OHIO JUDGMENT ENTRY: SENTENCE

VS. TO COMMUNITY CONTROL
ROBERT BUTTERY

THE DEFENDANT IS TO PAY A FINE OF $200.00.

THE COURT ALSO ADVISED THE DEFENDANT THAT IF HE / SHE
VIOLATES THE TERMS AND CONDITIONS OF COMMUNITY CONTROL,
THE COURT WOULD IMPOSE A PRISON TERM OF EIGHTEEN (18)
MONTHS IN THE DEPARTMENT OF CORRECTIONS.

FURTHER, IN ACCORDANCE WITH RC 2901.07, THE DEFENDANT IS
REQUIRED TO SUBMIT A DNA SPECIMEN WHICH WILL BE COLLECTED
AT THE PRISON, JAIL, CORRECTIONAL OR DETENTION FACILITY TO
WHICH THE DEFENDANT HAS BEEN SENTENCED. IF THE SENTENCE
INCLUDES ANY PERIOD OF PROBATION OR COMMUNITY CONTROL, OR
IF AT ANY TIME THE DEFENDANT IS ON PAROLE, TRANSITIONAL
CONTROL OR POST-RELEASE CONTROL, THE DEFENDANT WILL BE
REQUIRED, AS A CONDITION OF PROBATION, COMMUNITY CONTROL,
PAROLE, TRANSITIONAL CONTROL OR POST-RELEASE CONTROL, TO
SUBMIT A DNA SPECIMEN TO THE PROBATION DEPARTMENT, ADULT
PAROLE AUTHORITY, OR OTHER AUTHORITY AS DESIGNATED BY LAW,
IF THE DEFENDANT FAILS OR REFUSES TO SUBMIT TO THE REQUIRED
DNA SPECIMEN COLLECTION PROCEDURE, THE DEFENDANT WILL BE
SUBJECT TO ARREST AND PUNISHMENT FOR VIOLATING THIS
CONDITION OF PROBATION, COMMUNITY CONTROL, PAROLE,
TRANSITIONAL CONTROL OR POST-RELEASE CONTROL.

Page 2
CMSG33IN
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(ORDER LIST: 589 U.S.)

THURSDAY, MARCH 19, 2020

ORDER

In light of the ongoing public health concerns relating to COVID-19, the
following shall apply to cases prior to a ruling on a petition for a writ of certiorari:

IT IS ORDERED that the deadline to file any petition for a writ of certiorari
due on or after the date of this order is extended to 150 days from the date of the
lower court judgment, order denying discretionary review, or order denying a timely
petition for rehearing. See Rules 13.1 and 13.3.

IT IS FURTHER ORDERED that motions for extensions of time pursuant to
Rule 30.4 will ordinarily be granted by the Clerk as a matter of course if the grounds
for the application are difficulties relating to COVID-19 and if the length of the
extension requested is reasonable under the circumstances. Such motions should
indicate whether the opposing party has an objection.

IT IS FURTHER ORDERED that, notwithstanding Rules 15.5 and 15.6, the
Clerk will entertain motions to delay distribution of a petition for writ of certiorari
where the grounds for the motion are that the petitioner needs additional time to file
a reply due to difficulties relating to COVID-19. Such motions will ordinarily be
granted by the Clerk as a matter of course if the length of the extension requested is
reasonable under the circumstances and if the motion is actually received by the
Clerk at least two days prior to the relevant distribution date. Such motions should

indicate whether the opposing party has an objection.

36a



IT IS FURTHER ORDERED that these modifications to the Court’s Rules
and practices do not apply to cases in which certiorari has been granted or a direct
appeal or original action has been set for argument.

These modifications will remain in effect until further order of the Court.
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Appendix F

THE STATE OF OHIO, HAMILTON COUNTY

COURT OF COMMON PLEAS
STATE OF OHIO ;. CaseNo. B 1506464
Plaintiff
.-VS-
ROBERT BUTTERY
Defendant

PROSECUTING ATTORNEY'S REQUEST
[OR ISSUANCE OF WARRANT
UPON INDICTMENT

TO THE CLERK OF THE COURT OF COMMON PLEAS:
ROBERT BUTTERY has been named a defendant in an indictment returned by the Grand Jury.
Pursuant to Rule 9, Ohio Rules of Criminal Procedure, the undersigned requests that you or a Deputy
Clerk forthwith issue a warrant to an appropriate officer and direct him to execute it upon the above-named

defendant at the following address: Hamilton County Justice Center, or at any place within this State.

Joseph T. Deters
Prosecuting Attorney
Hamilton County, Ohio

o N Ko

Assistant Prosecuting A‘ttomey

L
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THE STATE OF OHIO, HAMILTON COUNTY

COURT OF COMMON PLEAS

‘THE STATE OF OHIO Case No. B 1506464

HAMILTON COUNTY, ss: INDICTMENT FOR: :
CTI: Duty to Register 2950.04 [F4]

In the Court of Common Pleas, Hamilton County, Ohio, of the Grand Jury Term Two Thousand
Fifteen.

FIRST COUNT

The Grand Jurors of the County of Hamilton, in the name and by authority of the State of Ohio, upon
their oaths do find and present that ROBERT BUTTERY, on or about the 23rd day of June in the year
Two Thousand Fifteen at the County of Hamilton and State of Ohio aforesaid, failed to register with the
Sheriff's Office in Hamilton County, Qhio, when the defendant was required to register pursuant to
division (A) and (B) of this section or failed to send the notice of intent as required pursuant to
division (G) of this section, in accordance with those divisions or that division and the most serious
sexually oriented offense or child-victim oriented offense that was the basis of the registration, notice
of intent to reside, change of address notification, or address verification requirement that was
violated under the prohibition was GROSS SEXUAL IMPOSITION a felony of the fourth deg;‘ee
convicted in the HAMILTON COUNTY JUVENILE COURT under case number /11/009085X on
OC‘TOBEﬁ 14,2011, in violation of Section 2950.04 of the Ohio Revised Code and against the peace and

dignity of the State of Ohio.
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Joseph T. Deters
Prosecuting Attorney
Hamilton County, Ohio

WYY,

a 79 day of L \ s AD. A351 Jant Prosecuting Attorney }

BY:  Tracy Winkler A TRUE BILL

Clerk of Hamilton County
Common Pleas

By: AA/\/ By:

Deputy Foreperson, Grafd Jury

40 a




	Buttery.Cert.Pet.Appendix
	Buttery.Appendix
	Appendix A- Decision 2020-ohio-2998
	Appendix B-Reconsideration Entry
	Appendix C- First District Decision
	E:\public\lqh6KWv33E.tif
	image 1 of 11
	image 2 of 11
	image 3 of 11
	image 4 of 11
	image 5 of 11
	image 6 of 11
	image 7 of 11
	image 8 of 11
	image 9 of 11
	image 10 of 11
	image 11 of 11


	Appendix D--Conviction Entry
	Appendix E--March 19 order extending deadline
	Appendix F- Indictment




