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SUPREME COURT OF GEORGIA
Case No. S20C1071

September 28, 2020

The Honorable Supreme Court met pursuant to
adjournment.

The following order was passed.

MICHAEL LANIER WATKINS v. THE STATE.

The Supreme Court today denied the petition for certiorari
in this case.

All the Justices concur, except McMillian, J., disqualified.

Court of Appeals Case No. A19A1853

SUPREME COURT OF THE STATE OF GEORGIA
Clerk's Office, Atlanta

I certify that the above is a true extract from the
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

Shiad B,
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Court of Appeals
of the State of Georgia

ATLANTA, March 19, 2020
The Court of Appeals hereby passes the following order

A19A1853. MICHAEL LANIER WATKINSv. THE STATE.

Upon consideration of the APPELLANT'S Motion for Reconsideration in the above styled

case, it is ordered that the motion is hereby DENIED.

Court of Appeals of the Sate of Georgia
Clerk's Office, Atlanta, March 19, 2020.

| certify that the above is a true extract from the minutes
of the Court of Appeals of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

g% 4 f’w , Clerk.
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FIFTH DIVISION
MCFADDEN, C. J.,
MCMILLIAN, P. J., and SENIOR APPELLATE JUDGE PHIPPS

NOTICE: Motions for reconsideration must be

physically received in our clerk’s office within ten

days of the date of decision to be deemed timely filed.
http://lwww.gaappeals.us/rules

January 30, 2020

NOT TO BE OFFICIALLY
REPORTED

In the Court of Appeals of Georgia

A19A1853. WATKINS v. THE STATE.

PHIPPS, Senior Appellate Judge.

After a bench trial, Michael Lanier Watkins was convicted of involuntary
manslaughter via the commission of an unlawful act, as a lesser-included offense of
felony murder.! He appeals from the denial of his motion for new trial, arguing that
the evidence was insufficient to support his conviction and that he received
ineffective assistance of counsel. For the following reasons, we affirm.

“On appeal from a bench trial, we view the evidence in favor of the factfinder’s
conclusion, giving due regard to the trial court’s opportunity to judge witness

credibility. We no longer presume the defendant is innocent, but only determine if the

! Watkins was acquitted of malice murder and aggravated assault.
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evidence is sufficient to sustain the conviction[].” (Citations and punctuation
omitted.) Landine v. State, 295 Ga. App. 761, 761 (673 SE2d 124) (2009).

Viewed in this light, the evidence at trial established that at around 1:00 a.m.
on June 18, 2013, an officer with the Elbert County sheriff’s department responded
to Coldwater Creek in reference to a call that a person had drowned. When the officer
arrived, he made contact with Michael Watkins, the ex-husband of the victim.
Watkins advised the officer that for the past several days, the victim had been
drinking heavily and using prescription drugs, including Ambien. Watkins reported
that at around 12:00 a. m. that morning, the victim wanted to go swimming. The
victim had asked to go to the “watershed,” but Watkins insisted on going to
Coldwater Creek. Watkins testified that when they arrived at the boat ramp, the
victim told him that she was only going to swim to the buoy and back. However, after
she swam approximately fifty feet from the shore, she went under water and never
surfaced again.

Watkins told officers that he attempted to call 911 for assistance, but that his
phone displayed “No Service.” He testified that he then went to a nearby home to get
help, but no one answered the door. He further testified that he then drove to a nearby

residence and had the homeowner call 911. Watkins told the officers that he then
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returned to the creek, went into the water and attempted to “snag” the victim with a
cane, hoping to rescue her. Although Watkins claimed to have a paralyzing phobia
of water and only entered up to his ankles when he attempted to retrieve the victim,
Watkins’ pants were wet up to his waist.

Watkins stated that the victim was an excellent swimmer. Despite this, her
body was found 21 feet from shore in 3 feet of water. The post-mortem toxicology
report indicated the presence of tramadol, Ambien, diazepam and nordiazepam. Her
etyl alcohol level was 0.348 grams per 100 mL, which had to be diluted because the
initial sample was higher than the highest calibrator. The pathologist who conducted
the victim’s autopsy concluded that the victim did not show evidence of a recent
injury, but instead died of drowning complicated by “acute [multiple] drug and
alcohol intoxication. A pharmacologist who testified as an expert at trial noted that
because of the “extraordinarily high” levels of alcohol and prescription drugs in her
system, the victim should not have been ambulatory and was “very, very sedated.”
The pharmacologist testified that anyone with these levels of drugs and alcohol in
their system would “be almost impossible to rouse[.]”

Evidence of prior difficulties was introduced at trial, including evidence that

several months before her drowning, the victim was shot in the back with a small
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caliber firearm in an incident where the perpetrator was never identified, but Watkins
was the only other person present. Six days after the victim’s death, Watkins
attempted to probate a will written by the victim in 2004 which would have made him
the beneficiary of all of her property.

Subsequent to being arrested, Watkins confessed to an inmate in the Elbert
County Jail that he had held the victim under water at the end of the boat ramp until
she drowned.

Watkins was charged with malice murder, felony murder, and aggravated
assault. After the bench trial, the trial court found him not guilty of malice murder or
aggravated assault. It did, however, find him guilty of involuntary manslaughter as
a lesser-included offense of felony murder.

1. Watkins argues that the evidence at trial was insufficient to authorize the
trial court, as fact finder, to conclude that he was guilty of involuntary manslaughter
during the commission of an unlawful act because there was no proof that Watkins’
actions were the proximate cause of the victim’s death and because he did not commit
an unlawful act. We find no error.

A person commits the offense of involuntary manslaughter in the commission

of an unlawful act when he “causes the death of another human being without any

4
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intention to do so by the commission of an unlawful act other than a felony.” OCGA
§ 16-5-3 (a). “The essential elements of the offense of involuntary manslaughter in
the commission of an unlawful act are ‘first, intent to commit the unlawful act; and
secondly, the killing of a human being without having so intended but as the

29

proximate result of such intended unlawful act.”” (Citation and punctuation omitted;
emphasis in original.) Scraders v. State, 263 Ga. App. 754 (589 SE2d 315) (2003).

Count 2 of the indictment, alleging felony murder, incorporated by reference
aggravated assault, as alleged in Count 3 of the indictment. Count 3 accused Watkins
with aggravated assault because he “did unlawfully make an assault upon the person
of Meredith Leigh Watkins with water, an instrument which when used offensively
against a person is likely to result in serious bodily injury, by placing said person in
a creek while said person was so intoxicated that she was incapable of swimming][.]”
(Emphasis supplied.)

The trial court found Watkins to be guilty of the lesser-included offense of
“felony involuntary manslaughter [for] causing a death by misdemeanor reckless
conduct.” “Reckless conduct is an unlawful act in this State and constitutes a

misdemeanor offense.” Bohannon, 230 Ga. App. 320 (1) (b) (498 SE2d 316) (1998).

A person commits the offense of reckless conduct when that person “causes bodily

5
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harm to or endangers the bodily safety of another person by consciously disregarding
a substantial and unjustifiable risk that his act or omission will cause harm or
endanger the safety of the person, and the disregard constitutes a gross deviation from
the standard of care which a reasonable person would exercise in the situation[.]”
OCGA § 16-5-60. See Banks v. State, 329 Ga. App. 174, 176 (2) (764 SE2d 187)
(2014) (“If a death occurs as the result of reckless conduct, a defendant is guilty of
involuntary manslaughter”) (punctuation and footnote omitted); Bohannon v. State,
230 Ga. App. at 830 (2) (b) (the evidence supported the conviction of involuntary
manslaughter based upon reckless conduct when the mother consciously disregarded
the safety of a baby by placing the infant in bed with two intoxicated adults that had
been previously warned about the dangers of drinking while caring for an infant).
Although Watkins argues that the evidence was insufficient to sustain his
conviction because there was no evidence to show that his actions were the proximate
cause of the victim’s death or rose to the level of reckless conduct, the evidence does
not support this conclusion. Contrary to Watkins’ arguments, the indictment does not
allege that he simply allowed the intoxicated victim to go for a swim. Rather, the
indictment alleges that Watkins placed the victim in the creek while she was so

intoxicated that she was incapable of swimming. By doing so, Watkins endangered

6
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the bodily safety of the victim by consciously disregarding a substantial and
unjustifiable risk that his act would endanger her safety, and this disregard constituted
a gross deviation from the standard of care which a reasonable person would exercise.
See OCGA § 16-5-60; Turnipseed v. State, 186 Ga. App. 278,279-280(2) (367 SE2d
259) (1988) (physical precedent only) (evidence was sufficient to establish that
defendant engaged in reckless conduct by keeping unsecured pitbulls that he had been
warned were dangerous, thus supporting his conviction for felony involuntary
manslaughter based on the underlying misdemeanor of reckless conduct). Therefore,
the evidence supports the factfinder’s conclusion that by placing the victim in the
creek despite the fact that the alcohol and drug levels in her system meant she would
have been unresponsive, he committed an unlawful act other than a felony which
proximately caused the victim’s death.

2. Watkins next argues that his trial counsel rendered ineffective assistance for
arguing for the lesser-included offense of involuntary manslaughter without his
informed consent. We find no reversible error.

To prevail on his claim of ineffective assistance of counsel, Watkins must show

that counsel’s performance was deficient and that the deficient
performance so prejudiced the defendant that there is a reasonable
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likelihood that, but for counsel’s errors, the outcome of the trial would
have been different. While the test imposed by Strickland is not
impossible to meet, the burden is a heavy one. For [Watkins] to satisfy
the first requirement of Strickland, he has to overcome the strong
presumption that his trial counsel’s performance was within the wide
range of reasonable professional conduct, and that counsel’s decisions
were the result of reasonable professional judgment. The reasonableness
of counsel’s conduct must be evaluated from counsel’s perspective at
the time of trial and under the particular circumstances of the case, and
decisions regarding trial tactics and strategy may form the basis for an
ineffectiveness claim only if they were so patently unreasonable that no
competent attorney would have followed such a course.

(Citations and punctuation omitted.) Blackwell v. State, 302 Ga. 820, 824 (3) (809
SE2d 727) (2018), citing Strickland v. Washington, 466 U. S. 668 (104 SCt 2052, 80
LE2d 674) (1984).

Watkins contends that the right to insist that counsel refrain from admitting
guilt was recently pronounced in a new rule of constitutional law in McCoy v.
Louisiana, __ U. S. (138 S. Ct. 1500, 200 LE2d 821) (2018). In McCoy, the
Supreme Court held that in a capital murder case, a defense attorney who overrides
a defendant’s insistence that counsel refrain from admitting the defendant’s guilt

violates the defendant’s sixth amendment rights. McCoy, 138 S. Ct. at 1508-1509 (II)

APP. 10



(A). However, we reject this argument because “the rule pronounced in McCoy
appears to apply only to capital cases, and [Watkins’] case is not a capital case.” In
re Brown, 2019 U.S. App. Lexis 14798 at *2 (11th Cir., decided May 17, 2019).
“An attorney’s decision about which defense to present is a question of trial
strategy. . . [T]he failure to consult fully with the accused about whether to pursue an
all-or-nothing defense or request a jury charge on a lesser included offense should be
rigorously scrutinized, but that such failure does not constitute ineffective assistance
of counsel in every case as a matter of law.” Blackwell, 302 Ga. at 825 (3). In the
instant case, defense counsel testified at the motion for new trial that he consulted
with Watkins regarding trial strategy and counsel’s intent to request the trial court to
consider the lesser-included offense of involuntary manslaughter as part of trial
strategy. Despite Watkins’ assertion to the contrary, his trial counsel testified that
Watkins understood and agreed with this approach. “It is the function of the trial
court at the hearing on the motion for new trial to determine witness credibility and
to resolve any conflicts in the testimony.” Mobley v. State, 264 Ga. 854, 856 (452

SE2d 500) (1995).
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The trial court did not err in concluding that Watkins’s trial counsel did not render
ineffective assistance of counsel.

Judgment affirmed. McFadden, C. J., and McMillian, P. J., concur.

10
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. | FILED & RECORDED
IN THE SUPERIOR COURT OF ELBERT COUNTY

STATE OF GEORGIA NISHAR 13 AM 6 St
STATE OF GEORGIA, * LEIGH H STARRETT
5 ELBERT SUPERIOR COURT
~Vs- * CASENoO. 16ER158H :
£
MICHAEL LANIER WATKINS, *
DEFENDANT. *

ORDER DENYING MOTION FOR NEW TRIAL

The above styled, case having come before this Court on a Motion for New
Trial by Michael Lanier Watkins (hereafter, the “Defendant™), by and through
counsel, and a hearing conducted on the same on February 25, 2019, this Court,
after hearing and considering all evidence, testimony, as well as considering any
conflicts in the evidence, the credibility of witnesses, the weight of the evidence,
and other relevant matters presented to or made known to this Court, and after
considering the argument of counsel, the Court issues the following ruling:

FACTIjAL BASIS

The Defendant was tried before judge alone and found guilty of the offense
of Involuntary Manslaughter as a lesser included offénse of Count 2, Felony
Murder.

Viewed in the light most favorable to the verdict, the evidence adduced at
trial showed that on Tuesday, June 18, 201?, the Elbert CountyI'S'herifffs office
- responded yo Cold Water Creek in Elbert County, Georgia, in reference to a
drowning victim. Upon arrival at Cold Water Creek, law enforcement met with
Michael Watkins, the ex-husband of the victim. Michael Watkins advised that for
the past several days Meredith Watkins, the victim, had been drinking heavily and
using prescription drugs. Michael Watkins reported that around 12:00 a.m. that
morning, Meré&ith Watkins wanted to go swimming. Meredith Watkins wanted to

1
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go to the water shed, but Michael Watkins insisted on going to Cold Water Creek.
Upon arrival, at the boat ramp, Meredith Watkins allegedly told Michael Watkins
that she was only going to swim out to the buoy and back. After Meredith Watkins
swam only approximately fifty feet from the shore, she went under water and never
surfaced again.

Michael Watkins stated that he attempted to contact the Elber_t County 911
for assistance, however he claimed his phone displayed No Service. Michael
Watkins claimed he went to a nearby home and attempted to get assistzince, but no
one would answer. He then drove to Johnny Smiths residence and had him call
911. The Defendant traveled back to Cold Water Creek, entered the creek, and
attempted to snag Meredith Watkins with a cane, claiming that he decided that
perhaps he could rescue her. The Defendant claimed he was terrified of water and
could not bring himself to enter the creek, however witnesses testified he was wet
up to waist, and that one sleeve was wet to the shoulder.

The body of Meredith Watkins was found 21 feet from shore in 3 feet of
water. She was face down with her arms crossed over her chest. Her glasses were
still on her face. The area to her body from the shore is consistently a depth of only
3 feet. |

Her toxicology indicated the presence of tramadol, 0.14 mg/L., zélpidem
(Ambien), 0.19 mg/L., diazepam and nordiazepam (both lower than the lowest
calibrator of 100mcg/L). Her ethyl alcohol was 0.348 grams per 100 mL, which
had to be diluted because the initial sample was higher than the highest calibrator.
There was no indication of recent injury in the autopsy.

The pathologist concluded Meredith Watkins died of drowning complicated
by acute multiple drug and alcohol intoxication.

Meredith Watkins was shot in the back with a small caliber firearm several

months (October 2012) before her drowning in an incident for which the

2
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perpetrator was never identified, but Michael Watkins was the only other person
present. Their residence contained many small caliber weapons. Six days after
Meredith’s death, Michael Watkins attempted to probate a will written by Meredith
Watkins in 2004 making Michael Watkins the beneficiary of all of her property,
including 5 acres of real property. .

Subsequent to being arrested, Michael Watkins confessed to an inmate in the
Elbert County Jail. The information provided by the jail house informant is
consistent with the scene and with information regarding Meredith that only the
Defendant would know.

Counsel for the Defendant argued that the evidence was insufficient to
support a conviction for murder, and that if the Defendant were guilty of anything,
it was Involuntary Manslaughter predicated on the conduct set forth in the
Aggravated Assault count.

This Court found the Defendant guilty of Involuntary Manslaughter.

The Defendant then filed the current action, a Motion for New Trial,
enumerating errors by this Court. The Defendant's enumerations of error are
Sufficiency of the Evidence, error in finding the Defendant guilty of the lesser
included offense of Involuntary Manslaughter (though trial counsel urged this
outcome), and urges this Court to act as the 13" juror, in a case in which there was
not jury.

Each of the Defendant's enumerations of error are addressed individually
below.

ANALYSIS
1. SUFFICIENCY OF THE EVIDENCE (enumerations 1 & 2)

The Defendant asserts that the evidence was insufficient. The evidence

adduced at trial was sufficient to authorize a rational trier of fact to find beyond a

reasonable doubt that the Appellant was guilty of the crimes of which he was

3
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convicted.

In Jackson v. Virginia, 443 U.S. 307 (1979), the Supreme Court of the

United States held that when a defendant challenges the sufficiency of ‘Fhe evidence
supporting his criminal conviction, the relevant inquiry is whether after viewing
the evidence in the light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt.

Furthermore, the Georgia Supreme Court held in Miller v. State, 273 Ga. 831, 832,

546 S.E.2d 524, (2001) that as long as there is some competent evidence, even
though contradicted, to support each fact necessary to make out the State's case, the
verdict will be upheld.

The Court, having presided over the trial of this case, and acting as fact
finder, concluded there was sufficient evidence to supporf a conviction for the
offense of Involuntary Manslaughter as a lesser included offense of Count 2,
Felony Murder (predicated on Aggravated Assault, which was alleged as follows:

And the Grand jurors aforesaid, in the name and behalf of l
the citizens of Georgia, further charge and accuse
MICHAEL  WATKINS with the offense of
AGGRAVATED ASSAULT (O.C.G.A. 16-5-21) for that
said accused in Elbert County, Georgia, on or about the
18th day of June, 2013, did unlawfully make an assault
upon the person of Meredith Leigh Watkins with water, an
instrument which when used offensively against a person
is likely to result in serious bodily injury, by placing said
person in a creek while said person was so intoxicated that
she was incapable of swimming, contrary to the laws of
said State, the good order, peace and dignity thereof. -

A person comumits the offense of involuntary manslaughter in the commission

4

Page 100AR4P. 1 6



of an unlawful act when he causes the death of another human being without any
intention to do so by the commission of an unlawful act other than a felony.
0.C.G.A. § 16-5-3. A person commits the offense of Reckless Conduct when that
person causes bodily harm to or endangers the bodily safety of another person by
consciously disregarding a substantial and unjustifiable risk that his act or omission
will cause harm or endanger the safety of the other person, and the disregard
constitutes a gross deviation from the standard of care which a reasonable person
would exercise in the situation is guilty of a misdemeanor. O.C.G.A. § 16-5-60.

As alleged, by the Defendant placing the person of Meredith Watkins in a
creek while said person was so intoxicated that she was incapable of swimming, the
Defendant endangered the bodily safety of Meredith Watkins by consciously
disregarding a substantial and unjustifiable risk that his act would endanger the
safety of Meredith Watkins, and the disregard constituted a gross deviaj;ion from the
standard of care which a reasonable person would exercise. Therefore, he committed
an unlawful act, other than a felony, which caused the death of Meredith Watkins.

As such, this enumeration is without merit, and must be denied.

2. THE LESSER INCLUDED OFFENSE AND INEFFECTIVE
ASSISTANCE OF COUNSEL (éenumerations 3 & 4)

The Defendant contends that Involuntary Manslaughter is not a lesser
included offense of murder as alleged in this éharging document, and that it was
therefore error for the Court to find the Defendant guilty of Involuntary
Manslaughter.

"An indictment cannot be materially amended after the grand jury has
returned the indictment into court; any subsequent amendment by the trial court or
prosecution that materially affects the indictment is void and cannot serve as the

basis for a conviction." Driggers v. State, 295 Ga. App. 711, 717-718 (4) (b) (673

5
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SE2d 95) (2009). See Ingram v. State, 211 Ga. App. 252, 253 (1) (438 SE2d 708)
(1993); Gentry v. State, 63 Ga. App. 275,276 (11 SE2d 39) (1940). An

amendment to the indictment can be actual or constructive; "fa] constructive
amendment occurs when the essential elements of the offense contained in the
indictment are altered to broaden the possible bases for conviction beyond what is
contained in the indictment” as a result of erroneous jury instructions or a
prosecutor’s statements to the jury. (Citations and punctuation omitted.) United
States v. Castro, 89 F3d 1443, 1452-1453 (I1I) (11th Cir. 1996). See Salahuddin v.
State, 241 Ga. App. 168, 170 (2) (525 SE2d 422) (1999) (physical precedent only),
abrogated on other grouhds by Simpson v. State, 277 Ga. 356, 358 (2) (589 SE2d
90) (2003).

Significantly, however, an indictment embraces all lesser included offenses

of the charged offense. Spence v. State, 7 Ga. App. 825, 827 (68 SE 443) (1910).

See OCGA § 16-1-6 (" An accused may be convicted of a crime included in a crime
charged in the indictment or accusation."). An indictment places an accused on
notice that he can be convicted of the crimes expressly charged as well as lesser

crimes that are included in the charged offenses as a matter of law or fact.

Millender v. State, 286 Ga. App. 331, 333 (2) (648 SE2d 777) (2007). Indeed, if an

offense is a lesser included offense as a matter of law or fact, an accused can be
convicted of that offense even if the trial court directs a verdict on the offense
expressly charged in the indictment. See Clarke v. State, 239 Ga. 42, 44 (4) (235
SE2d 524) (1977); Williams v. State, 196 Ga. App. 154, 155-156 (1) (3;95 SE2d
399) (1990).

The lesser offense of involuntary manslaughter in the commission of an
unlawful act can be included as a matter of fact in the greater offense of murder.
See, e.g., Morris v. State, 310 Ga. App. 126 (2011); Mitchell v. State, 277 Ga.
App. 65, 67, n. 2 (625 SE2d 487) (2005). A lesser offense may be included as a

6
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matter of factin a greater offense charged in the indictment, if the indictment
alleges the facts necessary to establish the essential elements of the lesser offense,
and if the evidence presented at trial is sufficient to establish that offense.
Youmans v. State, 270 Ga. App. 832, 835 (2) (608 SE2d 300) (2004). See Little v.
State, 278 Ga. 425, 428 (4) (603 SE2d 252) (2004); Loren v. State, 268 Ga. 792,
796 (3) ‘(493 SE2d 175) (1997); Heggs v. State, 246 Ga. App. 354, 355-356 (1)
(540 SE2d 643) (2000). Here, the evidence at trial was sufficient to establish the

lesser offense of involuntary manslaughter in the commission of the unlawful act
of reckless conduct, as discussed in Paragraph 1, above. Thus, the sole issue is |
whether the indictment in this case alleged the facts necessary to establish the
essential elements of that lesser offense. Morris v, State, 310 Ga. App. 126 (2011);
Malone v State, 238 GA. 251 (1977); Kilpatrick v State 255 Ga. 344 (1986).

Moreover, counsel for the Defendant argued that the Defendant should be
found guilty of this lesser included offense. Any error, therefore, was invited by
counsel as part of his trial strategy, as testified to by trial counsel at the
Defendant’s motion for new trial. As the Supreme Court explained in

Cheddersingh v. State, 290 Ga. 680, 682-684 (724 SE2d 366) (2012), affirmative

waiver, which involves the intentional relinquishment or abandonment of a known
right, as opposed to mere forfeiture by failing to object, prevents a finding of plain

error. In Nelson v. State, 325 Ga. App. 819 (2014), Nelson requested that the trial

court instruct the jury on theft by receiving as a lesser included offense of theft by
faking and participated with the court in crafting the charge that was given. On
appeal, Nelson argued that theft by receiving was not a lesser included offense of
theft by taking, and that, therefore, the trial court committed plain and obvious
error by giving the requested charge because he was not separately charged with
that offense, and it was not otherwise includéd within the allegations of the
charging accusation. In denying this basis for relief, the Court of Appeals cited

7
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Bellamy v. State, 312 Ga. App. 899 (2011), stating “[a] party cannot invite error by

requesting a certain jury instruction, and then complain on appeal that the
instruction, when given, is incorrect.” (Citation and punctuation omitted.) Bellamy
v. State, 312 Ga. App. 899, 901 (1) (720 SE2d 323) (2011).

In order to prove ineffective assistance of trial counsel, a Defendant must
show that counsel made errors so serious that he was not functioning as counsel
guaranteed by the sixth amendment, and but for such errors, there is a reasonable

probability that the outcome of the trial would have been different. Strickland v.

Washington, 466 U.S. 668 (1984). There is a strong presumption that counsel's
actions are the result of sound trial strategy, and counsel's actions are judged from
his perspective at the time of trial. Id. at 689. “J udicial scrutiny of counsel's
performance must be highly deferential.” Id. Choices relating to trial strategy made
by counsel after a thorough investigation of law and facts are virtually
unchallengeable, so long as they are not wholly unreasonable. Id. Counsel’s
strategic trial decisions in this case were informed by the evidence, and not
unreasonable.
As such, this enumeration is without merit, and must be denied. .
CONCLUSION
1. Viewed in the light most favorable to the State, the evidence was sufficient
to warrant the verdict and conviction. Jackson v. Virginia, 443 U. S. 307 (99
SC 2781, 61 LE2d 560) (1979).
2. The verdict was not against the weight of the evidence. OCGA § 5-5-20
3. The verdict is not contrary to law'and principles of equity and justice.
OCGA § 5-5-21.
4. The Defendant did not receive constitutionally ineffective assistance of
counsel.

5. No error was committed during the trial of the Defendant's case. Any alleged
' 8
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error did not contribute to the verdict, and is therefore harmless beyond a
reasonable doubt.

Accordingly, the Defendant's Motion for New Trial is hereby DENIED.
SO ORDERED, this 2% day of Yaned 2019,

X’-ﬁ ™

Hon. Thomas L. Hodges/i1l
Senior Judge, Superior Court
Northern Judicial Circuit

Order prepared by:

D. Parks White, District Attorney
Northern Judicial Circuit

Georgia State Bar# 753098

P.O. Box 247

Elberton, GA 30635

Phone: 706-795-6326; Fax: 706-795-3588
Email: dpwhite@pacga.org

9
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IN THE SUPERIOR COURT OF ELBERT COUNTY

STATE OF GEORGIA

STATE OF GEORGIA

Vs,

CASE NO: 2016-ER-158

FILED IN OFFICE
CLERK OF ELBERT COUNTY
SUPERIOR. COURT
02/27/2019 04:13 PM
LEIGH W. STARRETT, CLERK
ELBERT COUNTY, GA

TRANSCRIPT OF HEARING ON MOTION FOR NEW TRIAL

MICHAEL WATKINS,

Defendant

T it Tt it Cng Tugr Sug Suggs

Heard before the Honorabkle Thoma=s L. Hodges, 111, Senior
Judge of Lhe Superior Courbs ol Georglia, in bthe Elbert County
Courthouse, 43 Forest RAvenue, Elberton, Georgia, on February

25, 2019.

A# PEFEEAEREMNCE 5:

For the State: MAEE FB. SMITH, ESQ.
Azslisbant Districhk Abbtorney
F.Z. Box Z1Z
Hartwell, Georgia 20643

F'or the Defendant: HOWARD ANDEERSCH, ESC.
B.2. Box 6461
Fendleton, South Carolina 25%&70C

SPEEDY REPORTING, INC.
CARGE MALLORY, CORACVR-M
Pl Box 1942
Athens, Greorgia I0603
(76} 353-2049
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TEE JCURT: Mickas=l Watkirs, motior for rew txial.
Iz the 4“Ztate ready To pronesd?

ME. MAEE SMITIC: YWeaz, Your [Lornox.

TEE CCURT: Good.  Thark you.

ME. ANIMESCHM:  Judge, ir apeakirg with the State, |
wolld like to propose, with the corsert of fthe State to,
atter we do the bkrisf testimorny, to allow a post-kearing
Eriefirg irstead of o0ral arcumart. ['ve fourd that
speeds up the appeal process wher I ocar go alkead ard do
my kxri=t for the Couvrt of Appsals ard svbmit it as my
post-kearirg hrief hecavse the -- the hriefing =cokhedule
LR ir Atlarta iz wvery shaort. So I would proposze fthat we
-— it you'd give m= 1£ days atter today to sckmit a post-
Fearirg brief =0 thevy car kave 14 davs to respord.
That'z what I would propose, Your [Loro-.,

ME. MARE SMITE: State's gobt no okjsctiorn Lo that,
Touy Eornar.,

TILL CCURT: Clay.

ME. ANZERSCH: A11 zight. Thark yvou, Judgs,

TER CCURT: That sourds like a plar.

ME. ANZLERESCH:  Clkay. At iz time I would call M-,
Wassarmar to the stard, pleass.  Flesass raiss your band.,

[Witrezss =sworr by My, Arderzor. |

EARVEY WALSERMAN
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Zallad as a witress by the 3tate, havirg fizst kearn
duly zworyr, 13 examirned ard testifies as faolloaws:
ZIRECT RXAMINATICH

EY ME. ANIERSOH:

0 Flease state vour rame for the veoonvd.

& [farwvey Wasmsermar.

¥ Mr. Wasssrmar, what do you do for a livinag?

£ ['m ar attorrey ard ourrertly kold the positiorn of
cirouit publio deferder for the Hortlherr Circuit of Georgia.

¥ Ard bow lorng have you kessrn workinog in this cizouvit?

A A5 arn attoryrreyvy

o YWeme,

i Siroe 2002,

0 id ovor kave oomasion to vepresernt the deferdarnt
lrere todayy

o T didd.

0 Ir what oorntext have vou represented him?

& Ir two oaszes:, the are we'lre lere for today where e
was charged with, I thirk, malice ard felory —- ard f=lony
m:vdaer; arnd araother fase wherve he was tharvrged with ohild
molestation,

o Ckay. For the cass icvolving malice muzds: ard soms

0

otker related charges, do vou ve0all your —— your t71al ir

tlhat onseT

"~y
v

L
il
(W]

I —- thovalk T khaver't looksd at the trarscript

i)
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racartly but T -- 1 have a pretty good gereral recollectiorn of
it

o What —— what cerer-ally do voun remember aboct the
txial, just Lo orisnt uvs?

£ Well, faotually, My, Watkirs was charoed with
deliberately drowrning iz wife, Mereditl:, while =le was undez
the irfluerce of drugs ardsor aloobol Lo the sxtert, according
to the State's verziorn, that z2ke was eitkher uroorzaoious or 20
inpaired zhe couvldr't phyaicallsy reszist M-, Watkirs' attenpt:
to drown haz.

My dizoussions with Mr». Watkinzs ke cevrtainly deried doing
arvtlirg of ar irtertioral rature, et e did admit =le warted
k.

to go swimmirg in the quazxy, that was urdsr the

o]
i

irflueraose, that this was somethirg ske recularly did, ard ke
felt tlat 1if e did rot take her, =le would -- miclt go ard
drive orn her owrn, ard te thovobt it was sater for kexr for him
to acoompary ker there.

o Soooyol remenber the closzirg argument that youw gave

ir the cass gernerally?

E
v
1
=
e
—_
H

recall whether vou asked for a lesszer-
irgludad in your closing azoumsant?

& I did.

K

Ard why did vou azk for the lesser—-ircluded?

7 W=ll, te was charged with felory ard malics muxdsr,

-

i
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koth of which carry vp to a life sarpterce oxr life without

parole. ''heve was —-- vou krow, from the get-oo my evaluation

of the casze tlhere wias eviderce that could support tlhose

L]

thk=oriaes of the cass by the 5tats. T Jdide't thick, you kroow,
woluld he a reasorahle douvht iszsve or those.  'I'here was
eviderce surrourdirng the circumstarce: of Mereditlh': drowrira
ard theizr zelatiornstip ard her —- her sslf-trarsitiornal isstes
ard trhke faont M+, -- vou krow, ske drowred ir —— i water that
wis walz=t ligl ——- that I was corcerred, yvou krow, tlhere was
cartairly a possikility of bim keirg fourd guilty of 4 malice
o7 felorny murder.

I tlhovelt 1t wasz, gilver ler level of irtoxicationr as cane
ot throvol the avtopsy report ard my discussions with ouz
expaert, 1t was nlear ske was urder the irfluercse.  You krow,
my expert wiasz =zavirg hecavsze of hher —— ler life-lora
addictiorn, she worldr't have bearn as compromissd as somskbody
who dogsr't use drugs recularly. But 1'm oar attorrey wha's
come o corclude, ever i oa heroclh t-ial, as flis was, you
revar avar krow what's goirg to bapper. I'm not o a mind
reader. I didr't krow what Judoe Eodoes was ooirg To
corcluds, but I thought be was a bether option thar o juzy.

Ard that, I thovaht, givern the fact she was clsarly tndsz
thke irflueroce with, | thirk, about 2.3 of alookol, arnd |
forget what, i1f ary, drug:, that o reaszoarable persaor conld

cornclude e was reckless or somsbow urlawtful in taking hex
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swimmirg whker ske was i that corditior. Ard that ke -- hea

oo ld kave, | thouchkt -- maost people thouchkt that ke shkouvld've
heer able to cortr-ol ler ard prevert lher from rot goirag
swimming.

Y= 18 mot what mavhe My, Watkinzs kelieved abkout ke,
ot e wasr't decidirg iz owr casze.  Ard =0 I did aszlk ftle
jrdos to consider the lassex of involurntary marnslavobta:,

0 Favirg tkought akout the izsue further, do vou thirk
tlat fthat was ;o miztake o your part’y
B It was a mistaks of law bkegavse T —-- you krow, whan
I Fad dore the researck, vou krow, | —-—- | kad rvead cases that
2a1d that irvolurtary ocould he o lesszer of —- of felory or
malice muzdsz, but T didr't ressarch it full =rovolh to realize
to get ar irvolurtary the act that would ke the hasizs of an
irvalurtary lad to he =zome type of leszer act of what was
allegsd in the malice or f=2lory muzdsr chazogss. Thoss charosd
Fim with pushing ker urder the water. My inrvolurtary olaim
wias based or khim Just taking ker swimmirg., 2rd szince that
factual allsgatior was rnot pazt of the malice o f=lorny
mivders, it veally couldrn't he =meer as a lesser of what was
Alleced, 1t wa= 7 miztake of law to azlk for that.

¥ Ard you didr't ask for that i writicg: correctb?

£ Mo, 1t came v, | thirk, in olasing.

ME. ANZLEESCH: Mo further questior:z, Judge.

pea
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CRGS5-BXAMINATICH

EY ME. MaEER SMI'TE:

K

Efterroor, Mx. Wassermar.
o Cre tims ornly.

0 M. wWassemar, vou Testified arlier that wher vou
evialuated ftle case, vou were lookirg for cer-tair tliirg: ard
that vou fams to the corclusiorn that it was certairly possikle
that the jJu+ry oould fird vour oliert guilty hevord a

reazarable douvbt of fthe offerszes: clharced; 1= that correct?

]

& Teas,

L

0 srd wher, approximately, did vou make thi=s
determiratior throuval yvour represzertatior of Mz, Watlkirn=?w

i st —-— ot what?

L 'Ye detemiratior that 1t was -- 1t wazs certairly

possible for a juzy to zeach —— wasz it durire t-ial oz --7F

F Ch, po. Mo, HWo., This —— this was morths kefore

-

trial after r=adirg the completse file that the “tate had
provided ir dizoovery ard Davirg o runber of disovssiors witl:
Mx. Watkirs, talkirg to soms witressas,

0 Zo ovon dismuased the implication=s of the evideroe

witl: M-, Watlkirs; that's oco-zsot?

]

A Tes,

L

L It ary of thaose dizoussiors, without gcettirng irto
wlat wisz =aid, did vouw discussz your research ard askirg for o a

lesser—inoliud=d?
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aslk for the lesszer what iz wverdicht would'wme heer. T

B I told kim that I thouvokht it was wiss, that I was
renommerding we —— we ask for a les=zer—-inaluded. | dor't

thhirk I wernt into a legal aralwvsis, Just that I thouglt it

wourld ke a —- a2 good move.

Bt it was disoussed witk Rim?

LI
=2
1

W
=
3
AT}
o
[
-t
|_,
(W]
9}
-
(W]
(W]
i

with kim prioxr to tLxial?

o wWold it he failr to z=ay that tliis was o ftrial
strateay that was vsead?

& fes.

o Ard did -- did yvour cliert ultimately berefit from

this trial stratsoy?

£ wWell, | would kRave to ask Judoe Eaodoes 1f 1 didr't

,.:'

—
|
|
—

-

dor't krow.

0 Waz your 2liert wltimately cornvicted as ke was
clharged?s
o Mo, Es was fournd ovilty of involuntazy.

ME. MaRK SMI'TTE:  Ckay. Mo further questiors, Your

ME. ANZERSCH: Mo zadirsct, Todgs,
TER CCUR'T: Thark vou. Thark yvou, My, wWassermanr.
TILL WITHRESS: Tlharle yons, Your [Loror.

TEE CCURT:  Zwo you have ary fuzther busiress today?
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TEE WITHESS:

me, Youvy Eonor.

TI:E CCURT:
M.
atard hrieflyv.

[Witresae 1

Called asz a

duly sworrn, is

LY ME. AMNILESON:

Fl=ase

=

My rame 1

L=

K

Watleire,

{ I

-

I '

K

BOTTY.

Wene o mix,

T4

'
¥

A

IS

tr1al’

Wene o mix,

T4

'
¥

AL the

IS

4=,

Wassermar disouss i

to k=i

ANZERSON !

witress

2xamine=d

state your

Mickasl

car't bear

1

ard waz

attex

Wagzermar gave hizs olosing argumeanrt,

Just to help M>.

LT

Jodos, Mx., Watkins

Flease vaizse vour hand.

Erderaarn., |

sworn by M.

MECEART WATRTME

brv tlhe State, lavirg first

ard testifi=s as

CTERCT REAMIMAT TN

ram= ftox
Watkirs.,

e the deferdart i thi:

YO
YOL.

Ave vou tThe deferdant in this

era you represantad by Mo,

th= olo: of th=

(W]

did you

clozirg argumert s

aviderce ard

ard

Lo wlhat it

Magill if k= rneeds

will taks the

breer

tollows:

fiiEesT

oAase’

dAassarmar at

kaetor=
S

Wils Qolng

k5%
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1 B E= m=t with m= ksfore the firal pazt of the tzial,

1if that's what vou'lve askirg me —-

L

o Erd —-

B -— ard wa talkad,

i

B3 0 srd did vou talk abkout whkethter te was goirg to ask
&t for a lesser-ircluded offernse?

B Mo, b= told me ke warted to do that ard T told bim
g rot to do that.

3 ME. ANZLEESCH: Mo further questior:z, Judge.

11 CHEOGRE=REAM I MA'T TN

12 Y ME. MAEE SMITI::

12 o Mx. Watkirs, you testified that Mr. Wasse@mar,
14 hefore kizs olosing argumert, mertiored a lezszer—-iroluded
1z offer=e to youl; 1z that ocorrect
14 o E= martiored it.

2d ke mertiorn ——

o
e

=
e
il

[le azlesd me odid I ——.

=
LAl
W

-— kow it would kesrefit yvou in arny way?

a0 £ wWhat's

[
=
)

Zid e mertior ow 1t miglt herefit o ir ary way’y
22 B Mo, k2 Just martiorsd that be world liks for me Lo
23 do that ard | =aid ro.

2L o ey, 2id e brirg tliis oup witl vouw at ary polrt in

2> Lime prior to closirg?
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aooAomet

don't

o

g the o

thar

affer

that

charg

lesze

[
i

272 ard I

szoord mesting whern I was

v Jail arourd sAugust 10tE, mavhe.

o L

Evt durirg that tims he also wartsd me to do

-

Firg z2alled a kBlird glea deal ard | =2aid ro.  ard |

ever mertior 1t agair.

¥ Ard Mr. Watkirs, were you vltimatsly cornvictad of

fferzes that vou weve charged fors

T4

M.

'
¥

]

ser sartancs

you ultimately recsive 3 le:

IS

L

vou would've gotter had vou heer cornvioted of the

mesr charcged?

Couvld you ask me that i a —-- could you rephrass

gquestior, plaeaser

o Yez, The —-- the peralties: for the offersze:s:

¥
2d carry up to a life serternce,

kraw that.

£ I

o Soovown did rot receive i life serternoe, did

oy
o,

g “0 yvou herefitted from My, Wassermar's askirg faor
——iroluded?

o,

You dide 'ty

K

M. I'm irnrooent. ey

T4

by Cod

'
¥

just dorn't kelisve thare was srough evidercs for the

ir tk= Elkert

2aid

wWere

3

that I'm inrooent,

11
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State to maks its case.  Ba2oauvse there was o witress
teztimony, theve was no MA testimony, theve wazs no evidenoe

tlat I lad dore arvitlirg wrorg except drive my wife to i lake.

that's rot illegal to drive somskody Lo a laks.  Ckay?

ME. MaAER SMI'TE: Mo further guestions, Your Eornar.

ME. AZNILEESCH: Mo zedi-ect, Your [Lornor.

TEE CCURT:  You car coms dowrn.

ME. AMIMESCHM: Ard ro furtker evideroce from the
deferse, Your [Lornox.

TEE CCURT: fn11 ziokht. Guess it would ke vrustal,
Fut does the Htate wizsk to put up arvihing?

ME. MAEE SMITIC: Mo, Your- ooz, Shate asz rno
witressas,

TER CCURT:  A11 wigkhkt. You warted 14 davs. 'I'his 1=
Morday the Zatlr.

ME. ANZERSCW: 5o Judgs, I show to sarve my brief by
the 11thk.

TI:L CCURT:  Chkay, defersze bhrief by Marzolz 11tl:.  2Ard
you were willirg to give the 5tate arn additioral 1< days
f-om that.

ME. MAEE SMITIC: Whicl: I szlaw would bhe the Z5tl,
Your Eoror,

T'ER COUET Marak 2otk Glkay.

ME. AZNILEESCH: That'1ll woxl, Yous ooz,

TEE CCURT: We're agresd on that?

12
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ME. MARE SMITE: Yeas, Youz

I"ERCCUET Clkayv.

|Proceedirg 1= ooroluded. |

Eaoroxr.

1%
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CERTIFICATE
SUATE GR GrRCREGGT A
COUNTY OF ATERENS-CLARER

I, Zazol Mallozy, Certifisd Verkatim Reporter, Certifisd Court
Eepoarter, EBE-2153%, kerehy cerfify that the forecoing pages numheread
o tlhrouvalr 13 corstitute a true, conplete, ard acourate trarszoript
of the Esarirg or Motiorn for Wew Trial in the fase of State of
irenrgia va. Mickael wWatkir=s, keard hefore the Farorable ''fomas 1.
[fodge=, III, JTudege of the Superiaor Couvrts: of Georgisn i LDlbert
Zourty Cass Wumker 2015-ER-128, taksrn dowr by me ard trarscriked
urder my supervisior to trhe hest of my o akility.

I furtler certify that I am s dizirterested party to tlis
actior ard that I am reitker of kirn rnor courssl to ary of the
parties kheveto.

Tlisz gertificatiorn iz expreszsly withdr-awr ard deried cpor
disassamkly, photocopyirng, or duplicatiorn in any manrsr 0@ vpon
certification of the fovegoing trarsoript o7 arny part thevaeof by
Ary per=arn or erntity other thar by me. This certificatior iz
further evpressly withdrawrn ard derisd absert my origiral sigraturs
ard arigiral szal appearirg kereon helow.

Ir witreszs whereof, I lereby affix my bard or thi= tle

27tk day ot Fekbrvary e 2015,

Carol Mallorzy, CVE-M/CCE-L-215%
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