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QUESTION(S) PRESENTED

Whether the Court of Appeals for the Eleventh Circuit
correcﬂy dismissed Petitioners CountsILand IIL of the
O g\mal Complaint for false arrest on the basis that the
Counts are barred by the statute of limtations.

Whether the Court of Appeal s for the Eleventh Circuit
correctly dismissed the Second Amended Complaint onthe
basis that Defendant is entitled Yo qualified immunH’y on
Petitioners claim that a warrantless search was conducted

of Petitioner's cellphone in Vi olation of his r“nah’rs under the

Fourth and Fourteenth Amendm¢n+s where no exigency

is shown.

Whether 1t is ever a lawful discretionory fuﬂﬂﬂo"? for a
person’s personal pas5worc\ encrypted cellphone Yo be

breached without owners consent or abandonment and

no ex\ gency.

Whether the Petitioner 15 entitled to ComPcnsQ+ory and/or
punitive domocaes in this action.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[VI For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ 1 reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[V1"is unpublished.

The opinion of the United States district court appears at Appendix Bt
the petition and is

[ 1 reported at : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the : court
appears at Appendix to the petition and is

[ ] reported at ; OT,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

M For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was December A

[ ] No petition for rehearing was timely filed in my case.

[ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: 1l 9,202 , and a copy of the
order denying rehearing appears at Appendix L_

[Vf An extension of time to file the petition for a writ of certiorari was granted
to and including November 1b, 2020 (date) on Sepiember 16,2020 (date)
in Application No. 18 A14396 .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing
appears at Appendix -

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

W.S. Const. amend. |V:
The right of people fo be secure in their persons,
houses, papers,and effects against unreasonable

searches and selzures, shall not be viclated, and
no Warrants shall 1ssue, but upon probable cause,

supported by Ooth or affirmation, and porﬁcUlQr[y

descr) bvmq the place o be searched, and the persons

or ﬂfmgs +o be seized.

U.S. Const. amend. V
U.S. Const. amend. X1V



_ __ _STATEMENT OF THE CASE

In this case the inves¥igation involving

Arnold M_q_ur_‘_'\_c_cJ\A‘Qi'hlﬁ_(ﬂefr_'\_{'j_o_acr;),_b £gan on
December 16 2011 when_Jarvis Jiles (Jilej), onodult

went to_Polk Cp_un_)r;/il_oﬁ_d_aj.b‘c_ﬁﬂsjfﬁce to report
he was sexual abused by the Petitioner seven years

carlier 2004, In \13h+ of Jiles’ allegations,
__ Detective Zulaika Zoe Vizcarrondo (Vizcorrondo) ond

_ _Sergeont Jom es_Michoel Evans (Evans) had Jiles
conduct o controlled call with Petitioner where

the two discussed the time period surrounding
the olleged 2004 incident.

- . - i
Accordmo} Yo Detective Vizcorrondos sworn

Arrzst Affidovit doied December 17 2011 siates

“ As the suspect (Mothis) admitted the above listed
information, there 1s probable cause Yo believe his

actions meet the stotutory reguir ements for
sexual battery by person of authority, as defined

in_Florido Stote Storue 794.00.(8)(B). The suspect
was subseq \Lenj’_\_y_’rgl@g_Tn.to_c,_usj_o_ch/ﬂqn_d

transported to Poik C()un‘\'\,/ Jail without incident.”
The Pexitioner was arrested from his home without

o_warrant on December 17 2011,
According to Detective Vizcarrondo s Supp\cmerﬁo\

Insert dated Jonuary 5,2012 states” On 12:22-11 at

opproximately 1300 hours, cellphone search warrand

Y




ugs_co_m_pj_tied__lm_wg_\:r_an_ty_m5 s\ gned b\/ o CirculY

C.OUﬁ_J_\AQ\%_Q,rEO_i.‘S__C.O_U_Dj_y7ﬂ_0ﬂ_d07,QL\_0_wi_f\g_ibﬁ-_EO.US_CL\)D:" y.
Sheriff’s Office Yo search suspect Mathis’ cellular phone,

for content deemed 4o be of evidentiory value inthis

investigation into Vietim Jiles.” (Detective Vizcarrondo
did not state in her affidavit whether or not any search

of Mr. Mq:tb;LSLpboaeJ_J.c\s_c.aadugjid_d_udn_qibf,_p_er_“m_d of

December |7 20U - December 22,2011, thatis, duri ngt he
pe_c’\_o_d_b_e,j_w&en_ll’;lr._l&’].afr_bjsl_onr_esj'_,and the_seizure of his

cellphone, and_the completion of her search warrant

o‘pp\r\ cotion. Nor did the offidovit r egui.s:\‘_p_tr_mls_slonjo
breach the loho,n_e'j ehcr\/'o+ed possword to_conduct ony

search.).As o result of thot forensic analysis, aside from
the log of the December lb, 2011 _controlled calls no

informotion connected Mothis o Jiles and no informadtion

pre- dated 2011 The Pefitioner was subsequently charged
with_numerous counts of sexual misconduct.

On February 17,2012, during o state court arraignment,

the cbgrgts ocj_c\in st Petitioner Fo_r_'tb_ema‘\_\_eg_e_d_of}_enses
on_Jiles were dismissed because the statute of

limitations expired. See Appendix B, at 1.

On_October 31,2012, o federal grand jury returned
on_indictment Chorcjﬁnq Petitioner with several counts

of produc’mq child pornogmph\/.

On Ft_bJ"_\,LQLl/_LL,.Z_OJB_,_QiQd&r_Q_‘_CO.LLrLS_UPTD;r,ej,S ion
hearing was conducted. See Criminal Docket for

5




Case 8:12-cr- 60457-SCB- MAP-) Document 29.

On March |, 2013, the transcript of Evidentiary Hearing

o5 to Petitioner was entered inthe docket. See Document 39,

Filed 03-01- 2013. That document 39 established the

{o)lown Ing apparent focts ab_’r_csjj_e_b\/ Sergeant Evans

with the Po\k Cmm'\'\/ Sheriffs 0ffice_and Adam Sharp,an

eapert in dota recovery and +h_ejoxe,nsw_c._c\r30h/sss o‘F

computers ond cell phones. Detective Vizcarronde who swoce

out the ap Ol)CQ'hDY\ for_search_warrant did no- _prowde..a_mv

+eshmom: duris n.q_“fbe._{ede,rcﬁ_pj_o_cetd DSS_O_“J_CJL_LQY\ grand

\)ur\’l ‘l'esh‘man Y-

Seroeon‘f Evans_ testified that after they received the

comniom‘l’ from Vtci’_lm_..’_'_tj__h_e\l did not Seek an arrest

warrant They consulted witl +b_+b ¢ Florida Stote Attorn ey,

Polk Counts v, lor o the ar r\Is:h_rcgur_d_lnq_tb;jar_o_b_a_ble cau ,se

that they had from _the investigation it self and made i3

oan_arrest. See Document 39 o_Ll_i_(lleiecﬂc Vizcarrondo ]
_ did not state in her sworn Arrest Affidavit for o

probable couse determination that she oc_'t’_ua_lh/_c_amulfed_,____.
wrt\'\ the Flondaj‘l_}t_é.iﬁr_y_re%ordmchoromb*le cause

prior to Petitioners orresﬂ See Willlams v. Sirmons. 307

F Appx. 354 (Il“ Cir. ZOOCIVunoubhshedW It oan officer has

knowledoe of Foc‘rj_ond CJ_Cumﬁan:SMh_chmthsh

on cn[furmu'h\le defense _he or she lack,sﬂm:obable_coubeio___ﬂ
arrest even when the facts_and circumstances estoblish

6




+ha}.jh,joe,rson._m_e_e_ts~o || elements of the offense”)ld.at 359.

Sergeon‘l' Evans testified thot pursuant fothe
Petitioners arrest +he,\/_.5_eLz.e,d_hm cedlphone, that

ce\_\pr_nﬁ_ng_nm‘_Sﬁgr_hgd__nu_d,m+ +o his arrest.

Acknowled g]ng_\&]j‘_\j_o_ui_comcgi in their state
disteict, the preferred method would bea

seorch. worron‘\'_&gnto\ by C\_Judoe See Document 39at 12.

qued from_the « court’s inquiry, Ser %eon'l' Evans

testified he did not know what was on the Petitioners

serzed cell phone__egords +o text messages dq-hno

back to 2004 ar ZOO_STO_I"_p_h.oiogrophs of Po+en+'a\|\/

other individuals. See Document 39 at 37 However

Evans test fied +he\/ looked ot Pho‘l’os, des 'o'i te havinc))

no_informaotion_that any pho+os were taken in_ 2004

because *hgjf,gLah_ua_m:qn:\'_.mq.uss:l'_ed_io_sia_\:gh,ﬁof

gho“}ns. id. ot 30.

Adom Sharp, an expert, testified it was highly

?mprobable thot text NESSUGES sent froma p}‘mne.

in_2004 would be present an a smartphone in 2011,
Shorp exploined, data was stored ditferently in

2004_thon in 2011 and various_other factors would

have quf._n__mpfoioab\ejhai,a ‘tﬂ'}'_mesjage from
o_cellphone_in 2004 would be transferred to




subsequent cellphones. d. at H0- 68.

The mogistrote judge issued o por+ and recommendo-i—:on

Document 32, Dote Filed 02-19- 2013, concluding Mathis’
motion to suppress should be denied because Detective

Vizcarrondo did no_LLeﬁLe_sdsJy mislead the state court

Judge who issued the . search warrant and becavselow

enforcement acted in ¢ good_ﬁc_:j_h_\:el fance_on the warrant

w\ncn_ssarohmq MO\i*'_\J_S_C_ﬁthon(L id.at |. The Supreme
Court_hos_emphasized thot "reasonableness is the ultimole

touchstene for addressin ng the_constituti orwum‘y_mc a_search

under_the Fourth Amendment.” United States v Steed 548

F.3d 961, %J_Q_\*‘“_Ci_r:._z0_0_8)_._B_adj_o_q the_search reasonably

comported with the Fourth Amendment. Id. at IH.

Fol\owino Petitioners federal conviction, be faced

prosecution i in_state court on_reloted char: g es filed_before
his_federal trial. See Stote of Florida v. Arnold Mathis

Case Nos. 11-CE-1927 12-CF-927 12-CF-1037 12-CF-2332,

12-CF-2333 and 12-CF- 2334 (Fla. [0 Jud. Cir. Palk County,

Florida) (_a_ll of which were dismiss. ed_,b.y_jht %l_nq_of

notices of nolle_pmj.e_q.u_n_b\/ the State of Florida on or about

February 4, 20!5) In those state court proceedings,
Detective Vizcarrondo testified at o pretrial suppression

conducted on Aorn\ 25 2014 _that she ob+amed

Mr. Mathis’ cellohone in ZOH at the time of his arrest

(onDecember 17 2011). Vizcarronde attested thai

Me. Mothis made stotements that washis cellphone and

8




she oHeered that_cellphone was. Paﬁjwﬂ_d,pﬁoj’_citd_bﬁn
she first ook 1tin her control and attested she held that

phone in her possession for Five (5) days until she obtained
o_search warront o search it Vnz.co\rrondo testified she

Filled out the application for search warrant and thot she

+oo.kj_‘\:_‘fog_§j’gi€.g_\xdgﬁjp£_o Si gn ature. Vizcarrondo

+estified in her own w‘Qr_c,l_s_tx_plqmmthow she wasable

o unlock the phane independent of her own actions,after

Mathis ¢ cm:c,ﬂ' however _+hrough m‘l’erccpfto\ communicotions

from monitoring of Mathis and hisjail visits. Detective
Vizcarcendo recalls that the dote was December 19,2014,

be fore she obtoined a warrant to search Mr Mathis’

cellphone on December 22,7011, Although Detective Vizcarrondo

admitted her investigatory monitoring of Mathis and his

\ml visits, disclosed numbers she believed WQﬁ_POjgib‘\/ the

o\noncj password, she testifred she did not unlock the

ohone or look ot any of the information inside the phone

or the phone, s SD cord before ob+cumno the_search

waryont. Detective Vizc Qgr_oa_cio_{urjh&Lf_eﬁj_i_Fiﬁd_tba&

their Victim Jil ej_d_id_rm@‘\_v_emyj_n_{o_mgﬁon or

indication as to information that Mr. Mathis was

S+orinq on_his cellphone durinq the time 2004 and she

ocknowlec\cjeo\ there was no menton that Mathis

took any photographs of Jiles with any cellphone. or that

any -}eﬁ mess c\gejjefr_w_t_en_Mom 'S ang and } Jiles were sexual

n noﬁurt for any_fair_probabi ity thot contraband or evidence

q




of o_crime will be Fog_nd_czr\_l‘ﬂmi.ifzmg_\ﬁl_cgrrondo never

Q,\Lt%_t_d._hﬁ\‘_injssj:v_gaio_r\,/ monitor: ng identified the phone or

no+h'mc3 about the contents of the phojle_,

on_February 2,205, (that is just twoe (2)days before the

Stote of Florida filed 1ts notices of nolle prosequi), the state

prose cutor depased o Defense Expert, Robert Moody. Mr. Moody,
Yestified_he reviewed extraction reports of searches of

Mr. Mathis’ phone_conducted by low enforcement in 2011 and

——in 2012, ( According to the summaries of the phone

extraction reports, data on the phone was extracted on

December 22,201 and again an August |, 2012. No other

e

extrackion reports appear onthe summary.). Mr. Moody

then testified that,in his analysis of the 2011 extraction

report, he found a file thot was modified on December 19,

2011, 0t 1219 p.n. The £ile on Mr. Mathis’ phone thot was

modified on December 19 20U, according to the extraction
report, is associated with the pictures and the gallery

feature of the phone. He explained that the entire gallery

on the_phone was_accessed,and viewed. The gallery, he
explained, is 0C.(,_tbj.td.b)/_unlodﬂﬂ_q_ﬂleqﬂmﬂﬁ_an(‘J

selecting the o\PVropr'io.‘\'e icon on the loh one . In shory,

Mr. Moody testified, Mr. Mathis phone was accessed on

December 19,201} ot 6'19 pm. ond the gallery iself was

accessed. Fven more 5p£_cj}_i_cgl\_y7_hﬂieﬂiFi ed that "[11f
the phone was lQﬂSﬁJh&\/{JQLL&DiOﬁL&KQen*\’] unlocked_the

phone Th m/__{oundj,bﬁyg_dj.c_u\_ar_i_c_o_r_L_T_bx_\  accessed_the

o




icon, and then they actually went through and viewed pictures.




REASONS FOR_GRANTING THE WRIT

The Petitioners Fourth Amendment rialﬁs were

actually Vic violated and itis the duty of +be_cour_t5.j’_o_be
wotchful for ¥he constitutional rights of 1 of the citizen,

and agmer any, 5+eglib%c_n_cmggb_mmi5_h§_r_eon. The
Petition should be Qron’red s6 that this Court can reverse

+he Eleventh Cir cm+ s disoissal_of his 42 U.S.C. & 1983 action

for_viclations_of the Fourth Fifth. ond_B)_mt‘Pf.en’rh

Amendments. First dismissi ag_b_ustu_alouwf ul_arrest claims

as barred by the statute of limitations. Second, d, dismissing

his sllegg\geqroh claim on the basis of qualified nmmum+v

This Coud__hQSJ’eceDily__Waned;tho& clear\y_e‘s%abus_hed
low_should not be defined at ¢ a_bjsb_l_eveJ_f oenera\r'}v

white v. Pauly 137 5.0+ 548 552 (2017). And Quolificd
cmmunr\'v qHaohes when an_officials conduct does not

vxo\cd'e._c,lmdy;c_s_tqblst:gd,jtaiu_tm:y or_constitutional
rights of which a rmsongbkﬁoecsan_would_have known.

i

Knse\a YA _Huqbg,57J28__Ci__‘iB {2()!8 The Eleventh Circuit

affirmi ng Jrhe d|sTr|_ci_co_ur_+_5_holdch on these issues, 1S

de+rl|nen1’ of Petitioner and in o woy that would oermd’

low enfor cement 4o arrest and seorf)n personal orooerJr}/
without the mrobob)e COUSE reomrtd +0 <uoﬁor+ the

15SUaNCe. mc o worrant.

Thc_Eo_ur_tb_Amcgdmmjguur ontees the ri ight..
mgo&ns%‘ unceasonable searches and seizures sholl no*i' be

12




violated. U.S. Const _Amend. IV. " The makers of our

Constitution_undertook...to protect Americans against

every urijustifiable intrusion by the Government upon the

privacy of the individual, whatever the means employed,

 must be deemed_a viclation of the Fourth Amendment.”

Olmstead v. United States 277 u.S. 438 (1928).

First, dismissing the unlawfularr est claims filed

March |,2017, a5 barred by the statute of limitations.

see Rozar v. Mullis, 85 F.3d 556, 561~ 62 (1™ Cir. 199k) (when

the focts that would support a cause of action " should be

_opparent fo.a person with a reasonably prudent regard

for_his rights,”the statute of limtations will begin torun).
According to the District Court docket for case number
_8u2-cr-457-T- 30MAP an indictment was returned in

open_court os to Petitioner on October 31,2012 Document |.

An_arrest warrant wos returned executed on

November 21,2012 Document 10. An Evidentiary Hearing as

to_Petitioner was held on February Y, 2013, Document 29, The
CORRECTED TRANSCRIPT of Evidentiary Hearingasto

— Petitioner held on February Y, 2013, was entered in the

testimony occurred somedime prior to March 1, 2013,

docket on March | 2013 _Document 39. It is obvious the

_ However the tronscribed Yestimony, Document 39, Filed

March |, 2013 being perused by Petitioner made apparent
the facts that support a cause of action that there
— wosnoproboble _cause supporting his December 20l arrest.

13




As_outlined above Pe"Hﬁonerls Compion’n'+ mailed on March 1, 2017,
W5 ‘hmtlv This Court should not affirm the Eleventh Circuits
dismissal w:‘rh prejudice of Petitioners claims for folse arres.

Second djjmis_hgpfgﬁrionerfs illegal search_claim on the
bas S__o{_quqh_ﬂ ed immunity. Qualitied immunity ottaches w
an_official s _conduct does not viclate cl early established
s+q+u+or4/_on.cons+\+u+:on al mgh‘fs of which.ar regiong;blﬁ
person would have known. Kisela v. Hughcs 128 5. ¢ (148 /2018)
'T he gravamen of the Fourth Amendment cls mmJj_.thq:l'_ﬂ')e
complainant sﬁlesﬂ'smu'lre_ xpec:’ra%wn_oﬁorwacy_bas been
vie lo\+ ed by an illegal search or seizure. See e.q., Katz v
United States, 389 W.5. 347 (19%1). Sc_ccbzs_condud&d___—ﬁ
outside the mdma\ PLOCESS this Court has explained, must
be_few \_n_numb.t:x_qn_d carefully delineated ” if the main
rule s 1 o_r_emqm_burdy Ad.at 357. In orthu\mo the

complainant need peeve only that th ﬁ_sg_arch_aasexzuf_e wWos

\l\e,(}u\ and that it violated his reasonable. expectation of

mr\\mcxll in +hufr_em_o_plgce ot issue. See eq,, Row\mas V.

Kentucky Y48 1,599, 104 (WF%O) In reqordj to_this Civil RnoH’s

Comp\om'{', Petitioner proy +hn5 CnuH' take Judncual no*hre of

Mancusi_v. Deforte 392 U.5. 364 3b8 (Ic'g(,,g) wherein, this
_ Court made clear, " the. \tga\ QUQ\'\-H cation_to_claim_the

nro'hchon of the Fourth Amendmen‘\' denends not upon o
___Qroperh/_m ghﬂ'_m ’rhe_mw\dﬁdanLe cellohonc" but upon

___whether Jr\nc_OLm_wgb_onﬁ_m_th_oh_fbgr_e_w_as_a_r_e_os onablf______

14




expectation of ﬁre,ed_o.m_{r_am_goy_e):n_mmj’gl_m}_r_u53on"

The Peditioner have not found anidentical case in which

an_officers actions were held to be unconstitutional, tobe

C]md;/_ebitab_ﬁjbid "does not mean that a_court must have

previously found the very action in question to be unlawful,

but 1t does mean_that in “3h+ of_PLt'_e)Qs;ﬁn Maw_the

unlowfulness must_be_apparent.” See Anderson v. Creighton

V

YB3 U.S. b35S, LYo ( lq%“l), The Petitioner identifying 6 case

where an_officer_a cting _under similor circumstance.s was held

{0_hove v'io\ai_e,d_th_c_Eo_uxih_/:‘tm_endm.cnﬂ’_poi nt to this Courts

pre-existing low in_United States v. Chodwick, 433 W51 ( 1977),

which did_invelve o footlocker isinformative. There the

warrontless search of o footlocker was held unconstitutional
where the footlocker wos seized after their arrest The

f—oojio_ckc_wgs_sg&h/_se,pg;cqi’_e_d_{mmib_egr_r_ﬁbieﬁ_ond

Yronsferred to a federal bui \d?n;g_umadhﬁ.\:jb_e_txgl.ugjie
control of law enforcement where it was searched an hour

ond a_holf later Id. at 4-5. Thi _Courj_txjalninid_pla_c§noj
9exzs.ong.\._..e,H,,.e_c,j'_s_in‘sidf._a_l.o.c_kﬁd_F.o,o_ﬂo_c_k_e_rir_o_m view

manifested on_expectation that the contents within

w_o;al_d_rmam_E&e_&om_pubjj.c.__examlog_ﬁ_on_qg_a_i_nb:\’
intruders. This Court held one who sqf_e.gmgds_hiﬁ_pemona\ |

PO55.£551005 inthis manner 15 due the protection of the

Fourth_ Amendment Ncmran‘\‘_CJg_u5£J_h§.r_e._b_ej_m}n_o__e)slgcn.oy, o
1t was unreasonable for the Government to conduct this

search without the safeguards ajudicial warrant provides. 1d.at i\,

15




Jon_ug;r\/ 2011

The_novel question presented in United Stotes v. Allen,

Yit F. Appx. 21,27 (1 Cic January_3(,2011) (unpublished)

(Whether the warrantless search of o cel) phone incident

_ 4oarrest violates a persons Fourth Amendment expectotion

of privocy ?") went unonswered_in.a monner_of establ; shing

Eleventh Circuit preced ent.

MQ_\/_ZOJ |

'ln_Le_c_o.ca,ni.z.j_r_\,q_cxi_ggnfr_cjr_c_u_msiang_65__tbafr,mu_k_e,.:t_he needs

of_law_enforcement 56 compelling that justify warrantless

searches. This Court in K'e,rzj_u_oké/_v._&igg_,_\ii\ S.Ct. 1849

(May b, 2011) pre-dating December 2011, reiterated the

.Princj IQ]G’ +ho:r_pzr_m%_b_w.cimanilmj_smb_e;:_uo.mﬂf_sj

searche s_are ollowed when the circumstances make it

reasonable, within the meaning of the Fourth Amendment,

to_dispense_with the warmant requicement. Helding.a

—_\Al_ar_r_an:ﬂiﬁj_smr_dn_Ls_\:eg5<o.n.ablﬁﬂbf,r_\ib:_p0\ ice did not

creote *h_t_gvé%_em_cy_b_y_gngagin.q_ar_jb_\:caif,mﬁ_n_g_to_e_nggg.e

in_conduck vielating the. Fourth Amendment. This helding
_ provides_omple_protection for the privacy rights that the

_ Amendment protects. ld ot 1858 see also id. of 1859~ bl See

also_Horton v. California, 9% .S, 128 13-140 (1990)

June 201\

This_Court in Davis v, United States S6Y WS, 229 131 S.CH.




_ 2919,2428 (June_lk, 20U also pre-dating December 2011, gave

[P\esp_on-s]b_l.e_lgw_en&rce.me,n'} offi cers] fair warning to +ake

care. o learn what is required of them under Fourth

these rules.

Ausu,ﬂ 201}

Aea s_om_blﬁ_:}_u_\riaj'jjn_'l'h.e_E_l.g_v_m:H'\ Circuit_could find

whether the warrantless search of a_cell phone incident o

arrest violates o persons Fourth Amendment expectotion of

privacy. See United Stotes v. Gomez, 807 F Supp. 2d 1134, 14D

Gccgjﬁlng.mC£M_pbbneb_cgll_bg_or_’r@d_mujg%e_{o_dﬁr_b
__ considered o “search” for Fourth Amendment purposes, it

woul_d_i.o_gf\-_cglh/_b_\_l_ow_ih_o_tqn_?_ndj_vi_d;ual_a_\_s_o has o

CQ_QS_ODQ\L\_’C_{’;XPﬁ_d'_Q:\’j_OD_O‘F privacy with respect to

(
agerQ:\‘j_o_D.QJ_ﬁum.ﬁom;)_(_qunﬂng_C;hodw;tuk,HjB_uLS. 1 (197 1))

Thus at the time. December 20t the issue of warrantless

_ cel\ ghone searches inddent 4o an arrestees arrest was o

known ¥acigmd_ques_ﬁbn_¢£_de\mfh within the ltga\

commmﬁ;/_homq_oruss:ﬂong_blg_ffmr th_Amendment

cam frcotion s, The Eleventh Grouwits unanswered question

in_Allen was defrimental Yo arres¥ees in light of binding
precedent. A warrantless searchis ™ per se unreasonable under

the Furth Amendment.” United States v. Steed 548 F.3d

Yl QLT (\H"“ Qi_t:._ZODB)_(‘p&r_cgn}_am)‘L\/ibiltihg_s_upr_me_Cmr“}
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has_repeatedly stress ed that reasonableness isthe ultimate

touchstone_for addressing the Constituti o_ngl.i_iy_of_q_5§onch

under the Fourth Amendment, the H_gh Court _has also

rta)om\zed thot o warrant 15 usual\v \’eomred where a search

'S under-taken by law en&rceneﬁjff_tggl s _to discover evidence

of criminal wronadoma " United States v. Gonzalez, 11 F.3d 819,

24-%25 (1t Cir. M%)J_Thusf the general rule in the criminal

context is that warrantless searches are perse unceasonable

undec the. Fsurth Amendment == subject anly to a few spedifically

established and well- delineated exceptions.”ld.at 825.

In_the ordinary case, searches and seizures of personal

property are unreasonoble within the meaning of the Fourth
Amendment, without more, unless... accomplished pursua nt

o0 judicial worcant, issued by o neutral mogistrate after

ﬁnd\aq_probabLe.Lause [Ningts v. MCArthur 531 WS, 326,330

(200) (quoing United ! States v. Place, 462 U.5. ik, 70 (\%33)

See also Groh v. Ramirez 590 U.S 551,572-73 CZOO_)(Thomas

J. chsse.n'hnq)(_[o ur _cases stand for the \\Iummqhhm

PLO.pOS] Hon thot warrontless searches. are_per se_u nreq5on able,

exceo+ of course_when ﬁhev ore not. ) There are, of course.

certain limited ex ceohuns to the Fourﬂw Amendment 5

worrant reqmremen+. Ope_of +ho>_e_§_e>g_3en:}_gm_umbianc,es,

which can exist when there is a  need_to oreve,n—\- the

imminent destruction of evidence.’ Brlqham Cn‘h/ V.

_ styart, 547 U.5.398,4 0,3(100 C;)J,’[o_d,e:’ter mine_whether

G po\\ ce officer  faced an emergency that Ju st Fled

i8




octing without a warrant,”a court “looks to the totality
of circumstances.” Missouri v. M®Neely 133 5.CH 1552 1559

(2013)._The government actor responsible for the warrantless
qeQgghggd_sdzm;_hg_dil‘:ﬁwmof of Showin(i;

exigent circumstances.” United States v. Tovar-Rico, bl

F.3d 1529,1535 (II* Cir. 1995). According to the district court,
Appendix B, however, itis _qpparcn‘l' Defendant Vizcarrondo

did_not Q_r%_u_e._*ha:\'_an_\/_e,x_cc_p*l'ionﬁ to the warrant requirement

_ﬁap.pf\?l_t_d_kCLIld_‘li,jhf/_r_e_‘EOLE,.iEO.UDd*_hai_D_Q‘ECD*CLQn“’ Vizcarrondo

hod_conceded that Petitioner was arrested and taken into

custody on_December 17,2011 ; that Petitio ner’s cellular phone
was_seized ; that she discovered the password for Petition ers

cellphone and without o warrant searched the phone on

December 19,2011 without any exception to the warrant

requiﬁem_er_\i_gd_u.oAL\/_en_q_agj,n_qL\.,Qor_xd uct that violate the
Fourth Amendment.

(+_has inhc) been clear thot ™ a Fourth Amendment search

occurs when the 9overnmen+ viclates a sub}ecﬂva

The cas.eb_e_siab_ibbm_cjjhﬁju_m‘g_alpjis_lfc\_tu._\igj{;gg states,
369 0.5. 347, 360-61 (1967): United Stotes v. Chadwick, 433 U.5. )

(1a71); Bawlings v Kentutkey, 445 U.5. 98,104 (1980)  United States v.

Ross U5t 1.5, 798 (19 32); Kyllo v. United Stotes 533 WS, 27 33 (z00);
Ken’mgk%Lv King_,ﬁl S.C4. 1349 May 1k, 20! l); and Gennusa v,

Canova T4S F.2d 1103 \\\0{\\“‘ Cicl;otl)_tmd_ﬂwir_ttmonjnggﬁf,

Ho ?_emjil;gg_Sj_b_mijjzo,jﬂ,”bi;o.oz),_modj:jj_o_b_v'\ ous ond
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apparent to.any reasonable law enforcement official in
December 2011 that the Foucth Amendment protects privacy
r_lgH S_reman.n_mg_free, fro m_public f t)(gm}‘_n_cx_ﬁon_og,ainﬁ- intruders
and_requices that o warrant be secured where no exigency
15_Shown, Accorqulv Defendant Vizcarrondo is not entitled
to_qualified mmum&%_qndi\;_agy;ni—b_&f_cm:s dismissal
of fetitionecs Second Amended Complaint should not be
affirmed.

The under_SLS_n_ed.Qou_n_s_eJ_Eo_r__Dg.{egdgn+ Vizcarrondo pointed
out thot the Eleventh Circuit found thet " [Ylhe search warrant
application [inAppellants case] did not contain any information
aq\nto\_&omjht_oueged_l”eaal__QuLC&S.S The _mculpcrbng eviden(e

-From._Mmtbdo_ce_john ne_would thus not hove been suppressed,and
_ 4he result of his trial would have been the same.” See. Answer
Brief of Defendant, Case: 13-1439b, Date Filed: Ju]y_3 2019, 0+ 38n5.
The record 15 clear the a\)eeeA_Jllggal_acctss_was not_argued
nor_conceded_inthe first instance 1t was conceoled. See
Cases 8112 -cr- 457-T- 30MAP, Document 39 Date Filed: March | 2013,
Thus, the _f ?dﬁ'iomr_rc\ymc on_the. Eleventh Gircurt’s_well-
Y¥led precedent " the _vuuhf ieotions_for the good faith exception
do not exiend to situations in which police officecs have
intepr e;ted_qmbj_guo_uS_QLuﬁdgnLor_mliid_on_ﬂJﬂf_om______.__
extro Po\a’cions from exi S‘Hng coselaw, ogcﬁns‘}' im proper
_ searthes. See United States v. Davis, 598 F.3d 12591268 (m* Cie._2010).
Fraud inits_elementary common law sen: se_of deceit...includes
the deliberate. concealment of moteria) information ina
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sett nca_o_F_ﬁiugiqm/_ob\%_aﬁon_.ﬂ jo_u),oJ_;_c,_o_af:{i‘_c}_c_e_Lnis_¢:_tJt'_v’.c:l_u_cj_c_w oy
toward the publi C.oond if he or she deli bera{dy_@m&gb

mcr}_t_er‘L\_‘EO.T_ma}LOD_:&(Sm_‘khsm;‘JLOLSﬁQ_ié%Qi.\i\/_o‘lr' fcaud.

MNally v. United States 483 U.S. 350,311-372 (1987). Detective
Vizcarrondo did not disclose her prior, warrantless search in

her search warrant affidavit. See United States v. Leon

HoB US. 997 913-914 (iqﬁ'-i). The Warrant Clause was c\eggly
established undex the Fourth Amendment al ready at the

Yime. December 19 2011 of the warrantless search and at the

2§




CONCLUS{ON

The Court of Aooeols for the_Eleventh Cnrcu|+ erred

otfiemi ng the djﬂ'r:l_c:\'_couri'j_d ismi. gu.img_P_tTmo_ner_s

comoJmnﬂ;becausejefrﬁoners unlawful _arrest claims were

not_barred_ by_\'se_S‘l'q:}u:l’_e._ﬁof_bmt_tatLon s_and Vizcarrondos
search of Petitioners cel lphone was not protected by qualified

immunity violah ng Petitioners ex'oedo%mn_o_ﬁy_mmc_y__io_g_t'b/

recogn;zes_as_reqsonable a c\eo.rlv established constitutional

ms‘n‘\' 4+hot the Fourth Amendment eij'_'f pro+eo+ ore-do:l‘inu

December 2011 The petitt on_for o wait mc_ce_diorarn_s_b,o.\,,\ld be_

3r<m3red.

ﬂesoedﬁcu\ lu submtd tcl
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