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KAFKER, J. The defendant, Kevin Francis, was convicted of
murder in the first degree in 1982. This is the defendant's
appeal, pursuant to G. L. c. 278, § 33E, from the denial of his
second motion for a new trial. The victim, who was the
defendant's former girlfriend, had been stabbed multiple times
in the chest and skull. The defendant had previously threatened
her and had been identified by an eyewitness chasing the victim
with a knife.

At the time of his arraignment, the defendant was nineteen
years old, indigent, and entitled to court-appointed counsel.
Stephen Hrones, an experienced criminal defense lawyer, appeared
at the defendant's arraignment to try to represent him at trial.
Hrones was not on a list of attorneys who were approved by the
court to serve as assigned counsel in murder cases, but it was
his practice to be on the lookout for such cases. In a sidebar
discussion with the judge and prosecutor that excluded the
defendant, Hrones asked if he had been added to the approved
list of appointed counsel and informed the judge that he would
represent the defendant privately pro bono if he could not be
appointed by the court. The court informed Hrones that he was
not on the approved list but allowed Hrones to serve as private
counsel so long as he would not be paid with any public funds.
The judge did not seek the defendant's approval of the

arrangement or inform the defendant in a colloquy or otherwise
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that he was entitled to court-appointed, State-funded counsel.
Hrones also did not explain the arrangement or secure his
appointment as private counsel through any prior or subsequent
discussions with the defendant. Hrones nonetheless represented
the defendant at trial and in his direct appeal.

After this court affirmed his conviction, the defendant
represented himself when filing his first motion for a new trial
in May 1991. At that time, he had in his possession his trial
and arraignment transcripts, including the arraignment judge's
summary of the sidebar discussion that took place during the
arraignment, which stated that Hrones was private counsel and
not appointed public counsel. The defendant's case was also
screened by the Committee for Public Counsel Services (CPCS) in
1992-1993 and again in 2000 without the issue being raised in
any motion. It was not until his second motion for a new trial,
filed in 2015, that a claim was raised that Hrones's appointment
violated the defendant's rights under the Sixth Amendment to the
United States Constitution or art. 12 of the Massachusetts
Declaration of Rights. This is the sole issue presented here.
There is no suggestion that Hrones's representation at trial was
ineffective apart from the appointment itself, as no ineffective
assistance of counsel claims are made here by appellate counsel

in the second motion for a new trial. ©Nor were any identified
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in our G. L. c. 278, § 33E, review in 1984. See Commonwealth wv.

Francis, 391 Mass. 369 (1984).

The first dispositive gquestion at issue is whether the
defendant's Sixth Amendment and art. 12 rights were violated
when he was deprived of the opportunity to choose between paid,
court-appointed counsel and the representation offered by Hrones
and, relatedly, whether excluding the defendant from the sidebar
discussion that established this arrangement violated the
defendant's right to be present at a critical stage of his
criminal proceedings. Second, if the defendant's rights were
violated, we must determine whether they warrant a new trial
more than thirty-seven years after the defendant's conviction.
We conclude that the defendant's right to choice of private
counsel and right to be present during a critical stage of the
proceedings under both the Federal and State Constitutions were
violated. Although a novel question, we also conclude that
these violations of his constitutional rights are structural
errors requiring automatic reversal absent waiver, as the choice
of private counsel is a fundamental right to be made by the
defendant -- not by the court and counsel and without the
defendant's consent. Nonetheless, the delay of more than thirty
years in bringing these claims in these circumstances, where the
claim was not first brought until 2015, but the transcript

clearly depicting the constitutional violations was available
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for the defendant in 1991 and for the public defense counsel
screening his claims in 1992-1993 and 2000, waives the claims
under State and Federal constitutional law. We also conclude
that there was no substantial risk of a miscarriage of justice,!
as the defendant was capably represented at trial by an
experienced criminal defense counsel, and no errors in the
quality of that representation have been identified -- the only
error identified is the appointment itself.

1. Background. The conviction of murder in the first

degree underlying this appeal was reviewed by this court in
Francis, 391 Mass. 369. We summarize the relevant facts. On
September 19, 1981, an eyewitness, Terrence Smith, was driving
along Blue Hill Avenue toward Mattapan Square in Boston at
approximately 7 P.M. Id. at 370. Smith saw a young woman on
the sidewalk running toward him, and saw that she was carrying a
stick and wearing a "rain or shine" jacket, new boots, and
dungarees. Id. Smith then saw a man running about forty or

fifty yards behind the woman. Id. As the man got closer, the

1 Because we are not currently reviewing the defendant's
conviction of murder in the first degree under G. L. c. 278,
§ 33E, we do not review whether the claimed errors caused a
substantial likelihood of a miscarriage of justice, the standard
uniquely designated for § 33E review. See Commonwealth v.
Randolph, 438 Mass. 290, 296 (2002). Instead, we review the
claimed errors under a slightly more stringent standard
designated for all other unpreserved claims on appeal, namely
whether the errors created a substantial risk of a miscarriage
of justice. Id.
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eyewitness saw he was carrying a knife. Id. Smith testified
that the man came within fifteen feet of him and that he saw "a
very good side view" of the man. Id. At 7:15 P.M. that
evening, the police received a call to report to the Franklin
Field area, and upon arrival they discovered the body of the
victim, Vanessa Marson, who was the defendant's former
girlfriend. Id. at 370-371. The medical examiner testified
that the victim died of multiple stab wounds to her chest and
skull. Id. at 370. Smith identified the defendant from an
array of ten or twelve photographs as the man he saw the evening
of the murder and identified by means of a photograph the victim
as the woman he saw running. Id. He later identified the
defendant at trial. Id. at 370-371. The evidence also showed
that the defendant had threatened the victim two months before
the murder occurred. Id. at 371.

The defendant was charged with murder in the first degree
and arraigned on January 8, 1982. At the time of the
arraignment, the defendant was nineteen years old and indigent.
Attorney Hrones appeared at the defendant's arraignment on his
own initiative.

Hrones had been a member of the bar since 1972. He had
represented defendants pro bono in murder cases on four or five

occasions before representing the defendant, and had tried

numerous serious felony cases. Nevertheless, neither the
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defendant nor his family had any contact with Hrones before the
arraignment or had otherwise arranged to retain Hrones's
services. The defendant met Hrones for the first time at the
arraignment.

At the time of the arraignment, there was a Superior Court
rule in effect that provided that "[n]o person shall be assigned
as counsel in a murder case unless he is included in the
official Standing List of Counsel established by a majority wvote
of the justices.”"™ Rule 53(1) of the Rules of the Superior Court
(1982) . Hrones was not included in the official Standing List
of Counsel at the time of the defendant's arraignment in 1982,
and was reminded of this fact at the arraignment during a
sidebar discussion with the judge. The court conducted this
sidebar discussion in court with the prosecutor and Hrones, out
of the presence and earshot of the defendant. The judge
explained the substance of that sidebar discussion, as reflected
in the record:

"I would like the record to show that when the case of

Kevin Francis was called for arraignment, Mr. Rhones [sic]

stepped up and asked if he and the assistant district

attorney could approach the bench. I allowed them to do
So.

"Mr. Rhones said to me that he would represent the young
man for no pay if he could not be appointed, and asked me
if his appointment to the list of attorneys who may
represent indigents accused of murder had been approved at
the last meeting of the judges. I told him it had not.
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"As chairman of the committee involved I know that Mr.
Rhones has applied three or four times and been turned down
each time.

"This in itself does not prevent him from private

representation, and I am allowing him to represent the

defendant privately.

"I just want the record to show that at no time throughout

the trial should any judge consider paying him out of

public funds."
After the sidebar discussion, in open court, the judge asked
Hrones if he was going to file an appearance for the defendant
as private counsel. Hrones answered in the affirmative.

The judge knew at the arraignment that the defendant was
entitled to counsel who met the requirements to be court-
appointed counsel in murder cases, at no charge to the
defendant, and that Hrones was not on the list of attorneys who
satisfied these requirements. Yet at no point during the
arraignment did the judge conduct a colloguy with the defendant
to ensure that the arrangement was acceptable to him. Nor did
the judge ensure that Hrones had conferred with the defendant
regarding his representation. He only ensured that the record
reflected that Hrones was to receive no public funds in
compensation for his representation.

After a jury trial, the defendant was convicted of murder
in the first degree on September 21, 1982, and sentenced to life

imprisonment. After the trial, Hrones was appointed by the

court as public counsel to represent the defendant on appeal on
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May 6, 1983, and received public funds for doing so. This court
conducted plenary review pursuant to G. L. c. 278, § 33E, and
affirmed the defendant's conviction. Francis, 391 Mass. at 376.
Seven years later, the defendant filed a pro se motion for a new
trial on May 24, 1991. 1In that motion, the defendant raised an
ineffective assistance of counsel claim. He also argued that
the trial judge gave improper instructions to the jury. At the
time the defendant filed the motion, he had transcripts of the
trial and the arraignment in his possession -- including a
transcript with the trial judge's summary of the sidebar

conference discussed supra. Nowhere in the defendant's motion

or its accompanying memorandum of law did the defendant raise a
Sixth Amendment or art. 12 claim based on his right to choose
counsel. The motion was denied without a hearing by the trial
judge on September 23, 1993.

An attorney for CPCS screened the defendant's case in 1992-
1993. As part of that process, the attorney wrote to the
defendant and asked him to provide copies of all police reports
and other documents or information in the defendant's
possession. The defendant did so, yet neither the defendant nor
CPCS raised the Sixth Amendment or art. 12 issue in the trial
court. Although it is not clear whether the attorney had the

transcripts, he certainly could have requested them.
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On August 18, 1999, the defendant wrote a letter to a
second attorney at CPCS requesting an assignment of
postconviction screening counsel. In response to an earlier
inquiry from CPCS regarding whether the defendant's trial
counsel was hired by him or court appointed, the defendant
responded: "Court appointed.”"™ At the time, CPCS was reviewing
the defendant's request for postconviction screening counsel.
CPCS assigned counsel to screen the defendant's case on February
17, 2000. Counsel did not file an appearance on the defendant's
behalf until 2013.

Twenty-two years after the defendant's first postconviction
motion was denied, the defendant, through counsel, filed a
motion for dismissal of the indictment pursuant to Mass. R.
Crim. P. 25 (b) (2), as amended, 420 Mass. 1502 (1995), or in
the alternative for a new trial pursuant to Mass. R. Crim. P.

30 (b), as appearing in 435 Mass. 1501 (2001). The defendant
argued in his motion that he was denied his right to counsel
under the Sixth Amendment and art. 12 when he made no knowing
and intelligent waiver of his right to a court-appointed lawyer

approved to try murder cases.? On September 29, 2016, a judge in

2 The other arguments raised by the defendant -- i.e., that
the Commonwealth withheld exculpatory evidence; that the
defendant was convicted with inadmissible and prejudicial
testimony admitted solely for the purpose of impeachment; that
the trial judge failed to give proper jury instructions related
to the reliability of eyewitness identifications; and that the
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the Superior Court (motion judge)3 allowed the defendant's
request for an evidentiary hearing on the motion. The hearing
was held in January 2018.

At the evidentiary hearing, Attorney Hrones testified that
the substance of the sidebar discussion with the arraignment
judge in 1982 was never shared with the defendant. Hrones
testified that he did not remember whether he discussed with the
defendant that Hrones was not court appointed. However, Hrones
also testified that he did not want the defendant to know he was
trying the case for free because he did not want the defendant
to fire him. Hrones testified that it was his practice to find
arraignments in cases of murder in the first degree so that he
could offer his services as counsel to defendants.

The defendant also testified at the evidentiary hearing.

He testified that he first met Hrones at the arraignment, and it
was his understanding that Hrones was court appointed. The
defendant testified that he would not have agreed to proceed to
trial with Hrones if he had known that Hrones was not getting
paid and was not on the list of counsel qualified for

appointment in murder cases. The defendant explained:

prosecutor improperly vouched for the innocence of the victim's
boyfriend -- were rejected by the motion judge and are not the
subject of this appeal.

3 The motion judge was not the trial judge, who had long
since retired.
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"I wanted to win . . . I woulda took the paid attorney.
It's just . . . to me, it just makes sense. I Jjust think
he would -- no disrespect to anybody, but I just think he

probably would have been more qualified."

The defendant also testified that he did not know about the
sidebar discussion with the arraignment judge -- nor had he been
present for it. The defendant further testified that he first
understood what pro bono representation means after his current
counsel explained it to him over a decade after the defendant's
pro se motion for a new trial had been denied, and years after
the defendant responded that his attorney had been "Court
appointed" in his 1999 letter to CPCS.

Following the evidentiary hearing, the motion judge denied
the defendant's motion on February 22, 2018, finding "no
constitutional right to court appointed counsel that the
defendant has unwittingly waived." The defendant then filed an
application for leave to appeal from this ruling under G. L.

c. 278, § 33E. Following a hearing on the matter before a
single justice, the matter was remanded to the motion judge for
certain factual findings. The questions to be resolved on
remand were the following:

"l. On or about January 8, 1982, when Mr. Hrones filed an

appearance to represent the defendant as his private

attorney, had he been retained by the defendant or any
member of his family?

"2. Did the defendant believe at the time of the

arraignment that the court had appointed Mr. Hrones to
represent him as his attorney? If so, when and how did the
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defendant learn that the court had not appointed Mr.
Hrones?

"3. Did the defendant believe at the time of arraignment
that Mr. Hrones was being paid by the court to represent
him? If so, when and how did the defendant learn that Mr.
Hrones was representing him pro bono?"
After remand, the motion judge offered both parties the option
of another evidentiary hearing to put forward additional
evidence on the questions of fact presented by the single
justice, but both parties declined the opportunity. The judge
found in response to the first question that "at or about the
time that Mr. Hrones filed his notice of appearance in this case
he had not been retained by the defendant or a member of his
family." The judge credited Hrones's testimony at the January
2018 hearing that "it was his practice to be on the look-out for
arraignments in first degree murder cases so that he could offer
his services as counsel to the accused." The judge concluded
that there was "no discussion with the defendant in which either
the defendant or his family 'retained' Mr. Hrones as the
defendant's attorney in this case.”

In response to the second and third questions, the motion
judge found that "the defendant [had] not proved that, at or
about the time of his arraignment, he was unaware that the court
had not appointed Mr. Hrones to represent him or that Mr. Hrones

was not being paid by the Commonwealth." The judge stated that

Hrones's concession that he did not remember whether he had ever
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told the defendant that he had not been appointed by the court
was "inadequate to meet the defendant's burden of proof" on his
second motion for a new trial. The judge did not credit the
defendant's testimony that "he did not know that Mr. Hrones was
representing him pro bono as opposed to as court appointed
counsel until relatively recently and had never discussed it
with [Hrones]." The judge did not find that the defendant was
intentionally misrepresenting what he remembered; rather, the
judge did not credit the defendant's testimony because he found
that "this issue would not have been a noteworthy matter to the
defendant in 1982." That is because, the judge explained, "the
defendant was totally unaware of the significance of the
distinction between being represented by a court appointed
lawyer or a private attorney appearing pro bono, until his
present post-conviction counsel developed the Sixth Amendment
argument presented in the pending motion and explained it to
him." The defendant thus would not have found the sidebar
exchange between the arraignment judge and Hrones significant,
which is why, the motion judge reasoned, he failed to mention it
in his first motion for a new trial.

Following remand, the single justice granted the
defendant's application for leave to appeal from the denial of

his second motion for a new trial, concluding that the issues
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raised in the defendant's application were both new and
substantial within the meaning of G. L. c. 278, § 33E.

2. Discussion. a. Standard of review. "We review the

disposition of a motion for a new trial for a significant error
of law or other abuse of discretion" (quotation and citation

omitted). Commonwealth v. Robinson, 480 Mass. 146, 149 (2018).

"When . . . the motion judge did not preside at trial, we defer
to that judge's assessment of the credibility of witnesses at
the [evidentiary] hearing on the new trial motion, but we regard
ourselves in as good a position as the motion judge to assess

the trial record" (citation omitted). Commonwealth v. Drayton,

479 Mass. 479, 486 (2018). Furthermore, "we make an independent
determination as to the correctness of the judge's application
of constitutional principles to the facts as found" (quotation
and citation omitted). Id.

b. The right to counsel and the right to choose counsel.

The Sixth Amendment provides that, "[i]ln all criminal
prosecutions, the accused shall enjoy the right . . . to have
the Assistance of Counsel for his defence.”" The United States
Supreme Court has interpreted the Sixth Amendment to mean that

"counsel must be provided for defendants unable to employ
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counsel unless the right is competently and intelligently

waived." Gideon v. Wainwright, 372 U.S. 335, 339-340 (1963) .4
The Sixth Amendment right to counsel also encompasses the

right to private counsel of one's choice, subject to certain

restrictions. See United States v. Gonzalez-Lopez, 548 U.S.

140, 144 (2006); Caplin & Drysdale, Chartered v. United States,

491 U.S. 617, 625-626 (1989) (Caplin & Drysdale); Wheat v.

United States, 486 U.S. 153, 162-164 (1988). In Gonzalez-Lopez,

supra at 142, the defendant hired a California attorney to
represent him on a Federal drug charge in Missouri. The
District Court twice denied the California attorney's
application for admission pro hac vice. Id. at 142-143. The
defendant appealed from his conviction, arguing that denial of
his attorney's pro hac vice motions was erroneous and violated
his Sixth Amendment right to paid counsel of his choosing. Id.
at 143-144. The Court agreed. It began by rejecting the

government's argument that the defendant's right to choose

4 The court may not "forc[e] a lawyer upon an unwilling
defendant," as this would be "contrary to his basic right to
defend himself if he truly wants to do so." Faretta v.
California, 422 U.S. 806, 817 (1975). As such, the Sixth
Amendment right to counsel can be waived, but such waiver must
be knowing and intelligent: "Although a defendant need not
himself have the skill and experience of a lawyer in order
competently and intelligently to choose self-representation, he
should be made aware of the dangers and disadvantages of self-
representation, so that the record will establish that he knows
what he is doing and his choice is made with eyes open"
(quotation and citation omitted). Id. at 835.
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counsel was satisfied so long as the counsel with whom he was
left was competent and the over-all trial was fair. The Court
held that the Sixth Amendment "commands, not that a trial be
fair, but that a particular guarantee of fairness be provided --
to wit, that the accused be defended by counsel he believes to
be best." Id. at 146. As a result, "[d]eprivation of the right
[to private counsel of one's choice] is 'complete' when the
defendant is erroneously prevented from being represented by the
lawyer he wants, regardless of the quality of the representation
he received." Id. at 148. Arguing otherwise "confuse[s] the
right to counsel of choice -- which is the right to a particular
lawyer regardless of comparative effectiveness -- with the right
to effective counsel -- which imposes a baseline requirement of
competence on whatever lawyer is chosen or appointed." Id. As

such, "[a] choice-of-counsel violation occurs whenever the

defendant's choice is wrongfully denied." Id. at 150.°

5 In a dissent joined by three other justices, Justice Alito
wrote: "I would hold that the erroneous disqualification of
counsel does not violate the Sixth Amendment unless the ruling
diminishes the quality of assistance that the defendant would
have otherwise received." United States v. Gonzalez-Lopez, 548
U.s. 140, 155 (2006) (Alito, J., dissenting). This would
require the defendant to "show an identifiable difference in the
quality of representation," and also prejudice resulting from
the disqualification, even in cases involving the erroneous
interference with choice of counsel (quotation omitted). Id. at
156. See Wheat v. United States, 486 U.S. 153, 159 (1988)
("Thus, while the right to select and be represented by one's
preferred attorney is comprehended by the Sixth Amendment, the
essential aim of the Amendment is to guarantee an effective
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The Court did, however, stress that the right to choose
one's counsel is not absolute: for example, it "does not extend
to defendants who require counsel to be appointed for them. Nor
may a defendant insist on representation by a person who is not
a member of the bar, or demand that a court honor his waiver of
conflict-free representation" (citations omitted). Id. at 151-
152. See Wheat, 486 U.S. at 162-164. The court need not unduly
delay trial to provide the defendant with counsel of his choice.
See Burton v. Renico, 391 F.3d 764, 771 (6th Cir. 2004), cert.
denied, 546 U.S. 821 (2005).

We have similarly defined and limited the right to choice
of counsel under art. 12. Article 12 provides that, in criminal
proceedings, "every subject shall have a right . . . to be fully
heard in his defense by himself, or his council at his
election.” This court has held that, "as a general rule, a
defendant should be afforded a fair opportunity to secure

counsel of his own choice" (quotation and citation omitted).

advocate for each criminal defendant rather than to ensure that
a defendant will inexorably be represented by the lawyer whom he
prefers™). Justice Alito also concurred in a later structural
error case involving the right to public trial to further
emphasize that prejudice is ordinarily "based on the reliability
of the underlying proceeding," and that challenging a conviction
"means that the defendant must show a reasonable probability
that, absent the errors, the factfinder would have had a
reasonable doubt respecting guilt" (quotation and citation
omitted). Weaver v. Massachusetts, 137 S. Ct. 1899, 1915 (2017)
(Alito, J., concurring).
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Commonwealth v. Pena, 462 Mass. 183, 191 (2012). However, this

right "is not an absolute right, and in some circumstances, it
may be subordinate to the proper administration of justice,"
and, "[w]ith regard to an indigent defendant, the right to an
attorney does not guarantee the right to any particular court-
appointed counsel™ (quotations and citations omitted). Id.

Although indigent defendants do not have the right to
choose who is appointed for them, they nevertheless have "the
right to be represented by an otherwise qualified attorney whom
that defendant can afford to hire, or who is willing to

represent the defendant even though he is without funds."

Gonzalez-Lopez, 548 U.S. at 144, quoting Caplin & Drysdale, 491

U.S. at 624-625. This establishes a choice, even for an
indigent defendant: the defendant can choose between appointed
counsel and one who offers his or her services for free at the
time counsel must be selected, or at least for an amount that

the defendant can afford. See Gonzalez-Lopez, supra; Caplin &

Drysdale, supra.

Here, the defendant was indigent, and thus qualified for
court-appointed counsel at the time of his arraignment.
Although the defendant did not have the right to choose between
court-appointed attorneys, he did have the right to choose
between an appointed attorney and counsel who had offered his

services for free. 1In making this selection, the defendant
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could have weighed which attorney he believed was best qualified

to represent him. See Gonzalez-Lopez, 548 U.S. at 140. 1In this

instance, the defendant was entitled to be informed of and to
consider his choice between a court-appointed attorney -- who
would have to have been approved by the court to represent
indigent defendants in murder cases, and would have been
compensated for his or her work, see Rule 53 of the Rules of the
Superior Court® -- and Hrones, who volunteered his services for
free, but was not on the list of approved counsel.

The defendant did not hire Hrones as private counsel. He
was not given the opportunity to exercise his choice between
appointed counsel and Hrones, the attorney offering services for
free. 1Instead, the arraignment judge, without consulting the
defendant, essentially appointed Hrones as the defendant's
"private" counsel without pay. The judge's decision to "allow][]
[Hrones] to represent the defendant privately" without inquiring
whether the defendant approved of the arrangement, or understood
that he was entitled to court-approved, court-appointed counsel
at no cost, interfered with the defendant's Sixth Amendment and

art. 12 rights to choose private counsel. The selection of

6 This rule no longer governs how counsel is assigned to
indigent defendants. 1Instead, the Committee for Public Counsel
Services has established and currently supervises and maintains
"a system for the appointment or assignment of counsel at any
stage of a proceeding, either criminal or noncriminal in
nature." G. L. c. 211D, § 5.
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private counsel is for the defendant, not the court. The court
cannot appoint private counsel, and that is what the court did
here.

At a minimum, in these circumstances, the arraignment judge
should have conducted a colloquy with the defendant explaining
that he had a right to appointed counsel from a list of
qualified attorneys who would be paid for their services, or the
right to choose Hrones as his private counsel, who was offering
his services for free. Such a colloquy would have ensured that
the defendant made an informed exercise of his constitutional
rights regarding counsel. The judge did not, however, educate
the defendant regarding this choice, and thus deprived the

defendant of his rights under the Sixth Amendment and art. 12.7

7 Such a collogquy occurred in 1974 in another case where
Hrones represented a defendant charged with murder in the first
degree. In Commonwealth vs. Lacy, Mass. Super. Ct., No.
7484CR79994 (Suffolk County), a transcript of an evidentiary
hearing shows that the judge conducted a colloquy with the
defendant, Leonard Lacy, who forwent appointed public counsel to
be represented by Hrones. The court ensured that Lacy
understood his right to appointed public counsel: "Nor, do I
say . . . that you cannot have counsel of your own choosing and
if Mr. Hrones is counsel of your own choosing, you certainly can
have him, provided, of course, that . . . Mr. Hrones as
counsel . . . is thoroughly aware that he will defend you with
the complete understanding that this Court is not appointing him
as counsel under the terms of Rule 53. Therefore, he will not
be compensated by the Commonwealth of Massachusetts.

[S]ince you indicate to me that you are indigent, . . . you are
entitled, therefore, to have competent counsel appointed for
you." We also note that this court now has rules requiring a
judge to inform an indigent party that he has the right to be
represented by counsel at public expense. S.J.C. Rule 3:10,
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c. Right to be present. Rule 18 of the Massachusetts

Rules of Criminal Procedure, 378 Mass. 887 (1979), provides that
criminal defendants shall have the right to be present "at all
critical stages of [court] proceedings." "This right to be
present derives from the confrontation clause of the Sixth
Amendment . . . , the due process clause of the Fourteenth
Amendment to the United States Constitution, and art. 12

." Robinson v. Commonwealth, 445 Mass. 280, 285 (2005).

Although rule 18 does not identify what stages of court
proceedings are "critical," "fairness demands that the defendant
be present when his substantial rights are at stake.”" 1Id.,
quoting Reporters' Notes to Mass. R. Crim. P. 18 (a), Mass. Ann.
Laws Court Rules, Rules of Criminal Procedure, at 1429
(LexisNexis 2005).

As we have recently held, "[c]ounsel's presence at sidebar
and intention to relay information to a defendant does not

substitute for the defendant's presence" during a critical stage

of the proceedings. Commonwealth v. Colon, 482 Mass. 162, 172-

173 (2019). This holding is on all fours with the present case,

where excluding the defendant from the sidebar discussion among

§ 2, as appearing in 475 Mass. 1301 (2016) ("If any party to a
proceeding appears in court without counsel where the party has
a right to be represented by counsel under the law of the
Commonwealth, the judge shall advise the party . . . that

the party may be entitled to the appointment of counsel at
public expense . . .").
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the judge, Hrones, and the prosecutor at the arraignment denied
the defendant his right to be present at a critical stage of the
proceeding, and effectively usurped his constitutional right to
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