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Synopsis
Background: State prisoner, who was convicted of capital
murder and sentenced to death, 2011 WL 1734067, petitioned
for writ of habeas corpus. The United States District Court
for the Western District of Texas, No. 3:15-CV-62, denied
petition and certificate of appealability. Prisoner appealed.

Holdings: The Court of Appeals held that:

[1] defendant was not entitled to certificate of appealability
with respect to District Court's denial of his petition for writ
of habeas corpus, and

[2] District Court's error in denying state prisoner's motion
for additional funding to investigate a new witness statement
that allegedly corroborated his custodial statement explaining
circumstances of murder, on grounds that his claims were
unexhausted, was harmless.

Denied.

West Headnotes (3)

[1] Habeas Corpus Certificate of probable
cause

Reasonable jurists could not debate that
defendant received ineffective assistance of trial
counsel in capital murder proceeding and, thus,
defendant was not entitled to certificate of
appealability with respect to District Court's
denial of his petition for writ of habeas corpus;
counsel's decision to forego a competency
hearing was within wide range of reasonable
professional assistance, as there was not
real, substantial and legitimate doubt as to
defendant's mental capacity to meaningfully
participate and cooperate with counsel, and trial
counsel's decision to pursue defense strategy
around defendant's police statement was made
after he weighed report indicating defendant
suffered from dissociative amnesia against his
own thorough investigation into defendant's
competency and other information available to
him. U.S. Const. Amend. 6; 28 U.S.C.A. §
2253(c)(2).

[2] Habeas Corpus Certificate of probable
cause

Reasonable jurists could not debate that District
Court's conclusion that state court did not
rule contrary to, nor did it unreasonably
apply, Supreme Court precedent governing
defendant's rights governing due process and
sentencing options under Fifth, Sixth and Eighth
Amendments, when it precluded testimony from
defendant's parole expert in capital murder
proceeding and, thus, defendant was not entitled
to certificate of appealability with respect to
District Court's denial of his petition for writ of
habeas corpus; at time defendant was sentenced,
it was unknown whether his life sentence would
be “stacked” onto prior sentences or served
concurrently and, thus, parole expert's proffered
testimony that sentences would be “stacked” was
pure speculation. U.S.C.A. Const. Amends. 5, 6,
8; 28 U.S.C.A. § 2253(c)(2).
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[3] Habeas Corpus Harmless, reversible, or
prejudicial error

District Court's error in denying state prisoner's
motion for additional funding to investigate
a new witness statement that allegedly
corroborated his custodial statement explaining
circumstances of murder, on grounds that his
claims were unexhausted, was harmless in
habeas corpus proceeding, as prisoner's Brady,
ineffective assistance of counsel and actual
innocence claims were without merit; new
witness statement was not provided to police
until over four years after prisoner was convicted
and sentenced, such that there was no statement
the prosecution could have suppressed or that
defense counsel could have been deficient for
failing to find, and no constitutional violation
occurred so as to support actual innocence. U.S.
Const. Amends. 5, 6.

*828  Appeal from the United States District Court for the
Western District of Texas, USDC 3:15-CV-62

Attorneys and Law Firms

Kate Sauer Pumarejo, Austin, TX, Michael Wiseman,
Wiseman & Schwartz, L.L.P., Philadelphia, PA, for Petitioner
- Appellant

Jefferson David Clendenin, Assistant Attorney General,
Office of the Attorney General, Financial Litigation &
Charitable Trusts Division, Austin, TX, Edward Larry
Marshall, Office of the Attorney General, Criminal Appeals
Division, Austin, TX, for Respondent - Appellee

Before JONES, ELROD, and ENGELHARDT, Circuit
Judges.

Opinion

PER CURIAM:*

David Renteria seeks a certificate of appealability to appeal
the district court's denial of his federal habeas corpus petition
under 28 U.S.C. § 2254. We find that Renteria has not shown

that jurists of reason could debate whether the district court
erred in denying his petition, and so we deny his application.

I.

On November 18, 2001, five-year-old Alexandra Flores
disappeared from a Walmart store where she was shopping
with her parents. The next day, in an alley sixteen miles from
the Walmart, her body was discovered-nude, partially burned,
and with a plastic bag over her head. A medical examiner
found that the girl had received two blows to the head and was
manually strangled before being set on fire.

Several people observed Renteria and his van at the Walmart
on the day Flores disappeared. One of those people was a
Walmart security guard who recalled speaking with Renteria
because he had left his van running outside the store.
Walmart surveillance video showed a man-wearing clothing
resembling Renteria's-walking out of the store with Flores. A
search of Renteria's van disclosed blood stains with Flores'
DNA. A latent print lifted from the plastic bag found over
Flores' head matched Renteria's palm print.

Renteria was arrested in El Paso, Texas, on December 3,
2001, and charged with capital murder in the death of five-
year old Alexandra Flores. At that time, he was a 32-year-
old registered sex offender on probation for committing an
indecency offense against an eight-year-old girl. The day of
his arrest, police obtained a written custodial statement, which
the district court summarized:

Renteria blamed an Azteca gang member-nicknamed
“Flaco”-and several other people for Flores's murder. He
explained he met Flaco while serving time in prison,
but claimed he did not know the other people. Renteria
maintained he participated in the offense out of fear
the other participants would harm his *829  family. He
claimed he was “scared and ... didn't know how to react ...
because they were threatening [his] family.” Renteria
asserted he only lured Flores out of the Walmart and helped
Flaco and the others burn and dispose of her body.

Just before trial began in September 2003, Renteria moved for
a continuance after the State disclosed that the victim's mother
was the former wife of a gang member. Renteria claimed that
he needed more time to investigate whether the murder was
gang-related, as his custodial statement had suggested. The
trial court denied the continuance and did not admit Renteria's

APP 002



Renteria v. Davis, 814 Fed.Appx. 827 (2020)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

custodial statement into evidence at trial because it was self-

serving.1 Renteria v. State, 206 S.W.3d 689, 705-06 (Tex.
Crim. App. 2006). The jury found Renteria guilty of capital
murder. Id.

At his first sentencing trial, the jury found “there [was] a
probability that the defendant would commit criminal acts of
violence that would constitute a continuing threat to society”
and that there was not “sufficient mitigating ... circumstances
to warrant that a sentence of life imprisonment ... rather than
a death sentence be imposed.” Based upon these answers, the
trial court sentenced Renteria to death.

On direct appeal, the Texas Court of Criminal Appeals
affirmed the guilty verdict but found that evidence
of Renteria's remorse was improperly excluded at the
punishment trial and vacated the death sentence. At his second
punishment trial, the trial court re-sentenced Renteria to
death, and the Court of Criminal Appeals affirmed. Renteria
v. State, No. AP-74,829, 2011 WL 1734067, at *1 (Tex. Crim.

App. May 4, 2011).2 The Supreme Court denied certiorari.
Renteria v. Texas, 565 U.S. 1263, 132 S.Ct. 1743, 182 L.Ed.2d
535 (2012).

After the Court of Criminal Appeals denied Renteria's three
pending state applications for writs of habeas corpus, he
filed for relief in the United States District Court for the
Western District of Texas. The district court denied relief and
a certificate of appealability. Renteria filed this timely appeal.

II.

A state prisoner does not have “an absolute right to appeal”
from a federal district court decision denying a petition for
a writ of habeas corpus. Buck v. Davis, ––– U.S. ––––, 137
S. Ct. 759, 773, 197 L.Ed.2d 1 (2017) (citing 28 U.S.C. §
2253(c)(1)). The prisoner must first obtain a certificate of
appealability, which can be issued from this court “only if
the applicant has made a substantial showing of the denial
of a constitutional right.” Id. (quoting 28 U.S.C. § 2253(c)
(2)). That is, the petitioner must establish that “jurists of
reason could disagree with the district court's resolution of his
constitutional claims or that jurists could conclude the issues
presented are adequate to deserve encouragement to proceed
further.” *830  Miller-El v. Cockrell, 537 U.S. 322, 327, 123
S.Ct. 1029, 154 L.Ed.2d 931 (2003). Our inquiry, here, is only
a threshold question decided without “full consideration of
the factual or legal bases adduced in support of the claims.”

Buck, 137 S. Ct. at 773 (quoting Miller-El, 537 U.S. at 336,
123 S.Ct. 1029).

Additionally, “[i]n determining whether the district court's
denial of a prisoner's petition is debatable, this court ‘must
be mindful of the deferential standard of review the district
court applied to [the habeas petition] as required by the
AEDPA.’ ” Williams v. Stephens, 761 F.3d 561, 566 (5th Cir.
2014) (quoting Miniel v. Cockrell, 339 F.3d 331, 336 (5th
Cir.2003)). Where the state court adjudicated the claim on the
merits, “we must defer to the state court unless its decision
‘was contrary to, or involved an unreasonable application of
clearly established Federal law, as determined by the Supreme
Court of the United States.’ ” Hill v. Johnson, 210 F.3d 481,
485 (5th Cir. 2000) (quoting 28 U.S.C. § 2254(d)(1)). A
decision is contrary to clearly established law “if the state
court arrives at a conclusion opposite to that reached by [the
Supreme Court] on a question of law or if the state court
decides a case differently than [the] Court has on a set of
materially indistinguishable facts.” Williams v. Taylor, 529
U.S. 362, 412-413, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000).
The “unreasonable application” query focuses on whether
“the state court identifies the correct governing legal principle
from this Court's decisions but unreasonably applies that
principle to the facts of the prisoner's case.” Id. at 413, 120
S.Ct. 1495.

III.

First, Renteria claims that he was tried while incompetent
in violation of the due process clause of the Fourteenth
Amendment. And because his trial counsel failed to request
a competency hearing and his habeas counsel failed to
discover documentary evidence that he was not competent to
stand trial, Renteria argues that he also received ineffective
assistance of counsel in violation of the Sixth Amendment.
Renteria concedes that because he did not present his
substantive competency or his ineffective-assistance claim
to any state court, they are unexhausted. Under the doctrine
of procedural default, we are generally prohibited from
reviewing the merits of such claims. Martinez v. Ryan, 566
U.S. 1, 9, 132 S.Ct. 1309, 182 L.Ed.2d 272 (2012); Bledsue v.
Johnson, 188 F.3d 250, 254 (5th Cir. 1999) (citing Coleman
v. Thompson, 501 U.S. 722, 735 n.1, 111 S.Ct. 2546, 115
L.Ed.2d 640 (1991)) (The procedural default rule also applies
where “the petitioner fails to exhaust all available state
remedies, and the state court to which he would be required
to petition would now find the claims procedurally barred.”).
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Instead, Renteria argues that his ineffective-assistance claim
falls under the exception to the procedural default rule: “[a]
prisoner may obtain federal review of a defaulted claim by
showing cause for the default and prejudice from a violation
of federal law.” Martinez, 566 U.S. at 10, 132 S.Ct. 1309.
In the context of an ineffective-assistance claim, cause can
be established where “appointed counsel in the initial-review
collateral proceeding, where the claim should have been
raised, was ineffective under the standards of Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984).”3 Martinez, 566 U.S. at 14, 132 S.Ct. 1309 (cleaned
up). “To *831  overcome the default, a prisoner must also
demonstrate that the underlying ineffective-assistance-of-
trial-counsel claim is a substantial one, which is to say that the
prisoner must demonstrate that the claim has some merit.” Id.
In other words, Renteria must prove that both his trial counsel
and his habeas counsel were ineffective.

The district court found no merit to Renteria's underlying
claim that his trial counsel's performance was constitutionally
deficient. We do not find this conclusion debatable, so our
analysis of Renteria's ineffective-assistance claim begins and
ends there, and we need not address his habeas counsel's
performance.

As to his trial counsel, Renteria claims that he ineffectively
failed to request a competency hearing despite having
allegedly clear-cut indicia of Renteria's incompetency. A
person is incompetent to stand trial if the person does not
have: (1) a rational as well as factual understanding of the
proceedings against him or (2) sufficient present ability to
consult with his lawyer with a reasonable degree of rational
understanding. Indiana v. Edwards, 554 U.S. 164, 170,
128 S.Ct. 2379, 171 L.Ed.2d 345 (2008). Renteria argues
the latter. Specifically, he points to a report issued by Dr.

Alexandria H. Doyle (the Doyle Report)4 indicating that: (1)
Renteria suffered from dissociative amnesia, which rendered
him “unable to provide some details of the circumstances and
events”; and (2) his description of the events related to the
death of the victim was “confabulated; that is, made up to
cover an inability to remember.”

The district court correctly observed that a dissociative

amnesia diagnosis is not dispositive.5 Mays v. Stephens, 757
F.3d 211, 216 (5th Cir. 2014) (“The two are not coextensive:
A defendant can be both mentally ill and competent to stand
trial.”). Instead, in these amnesia cases, competency “is a
question to be determined according to the circumstances of

each individual case.” United States v. Swanson, 572 F.2d 523,

526 (5th Cir. 1978).6

In performing that inquiry, the district court considered the
Doyle Report along with numerous other factors bearing on
Renteria's competency. For instance, despite the dissociative
amnesia diagnosis, the Doyle Report itself also indicated
that Renteria was “oriented appropriately, [ ] appeared to
be able to relate to his attorneys, and generally was able
to manage his emotional reactions, and think logically.”
Additionally, the court recognized that other psychological
testing was conducted in 2002-at trial counsel's request-by
Dr. James Schutte, a psychologist appointed by the court. Dr.

Schutte's report7 concluded *832  that Renteria was “well
within the normal range” and reflected that he had a penchant
for responding untruthfully. Most importantly, at the time
of his December 2001 arrest, Renteria gave a “five-page,
single spaced, typewritten custodial statement to the police,”
which provided “meticulous details” about various aspects
of the crime. Having that statement enabled trial counsel to
investigate whether, as Renteria told the police, the victim was
murdered by an Azteca gang member. Indeed, trial counsel
even questioned the victim's mother (outside the presence of
the jury) regarding her husband and ex-husband's potential
gang affiliations.

[1] In due consideration of all of the foregoing, the district
court determined that Renteria failed to establish the requisite
“real, substantial and legitimate doubt as to the mental
capacity of the petitioner to meaningfully participate and
cooperate with counsel during a criminal trial.” Bruce v.
Estelle, 536 F.2d 1051, 1058–59 (5th Cir. 1976) (quoting
Bruce v. Estelle, 483 F.2d 1031, 1043 (5th Cir. 1973)). It
followed, then, that Renteria did not overcome the “strong
presumption” that his trial counsel's decision to forego a
competency hearing was “within the wide range of reasonable
professional assistance.” Strickland, 466 U.S. at 689, 104
S.Ct. 2052. No jurist of reason could debate the district court's
conclusions.

That trial counsel formed a defense strategy around Renteria's
police statement does not, as Renteria argues, raise questions

about his mental health or trial counsel's effectiveness.8 This
is true even crediting the Doyle Report's vague assessment
that Renteria's “descriptions of some of his actions are
incredible and appear confabulated” (emphasis added). The
record demonstrates that trial counsel's decision to pursue this
defense was made after he weighed the Doyle Report against
his own thorough investigation into Renteria's competency
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and the other information that was available to him.9 Indeed,
counsel requested two mental health evaluations and there
was a “rumor from the gang investigators in El Paso
County,” which could have confirmed Renteria's supposedly
confabulated police statement. These types of “strategic
choices made after thorough investigation of law and facts
relevant to plausible options are virtually unchallengeable.”
Strickland, 466 U.S. at 690, 104 S.Ct. 2052.

Thus, we are also unable to debate the district court's
conclusion that pursuing this defense “was a reasonable,
strategic decision based on the facts known to counsel at

the time of trial.”10 Livingston, 107 F.3d at 306; Green
v. Johnson, 116 F.3d 1115, 1122 (5th Cir. 1997) (finding
effective assistance where “[t]here [wa]s sufficient evidence
demonstrating that the decision not to proffer an insanity
defense was a conscious and informed tactical one.”) (internal
quotations removed). Renteria's *833  first argument does
not provide grounds to issue a certificate of appealability.

IV.

[2] Renteria next variously argues that his Sixth, Eighth, and
Fourteenth Amendment rights were violated when the trial
court precluded testimony from his parole expert, William
Habern. During Renteria's punishment trial, the jury was
instructed, in accordance with Article 37.071 of the Texas
Code of Criminal Procedure, that if Renteria was sentenced
to a life term, he would become eligible for release on parole
after the actual time served by the defendant equaled forty
years. The jury was also informed of Renteria's additional
twenty-year and ten-year sentences for his child indecency
offense and driving while intoxicated felony, respectively.

Mr. Habern was prepared to testify that Renteria would
not be eligible for parole for 47.5 years. The seven-and-a-
half-year year discrepancy was the product of Mr. Habern's
calculation that Renteria would be required to serve part
of those twenty-year and ten-year sentences on top of his
life sentence. Because the jury was instructed that he would
become parole eligible seven-and-a-half years early, Renteria
contends, he was sentenced based upon jurors' consideration
of false information in violation of his due process rights.
The district court disagreed, and we do not find its conclusion
debatable.

Renteria is correct that a sentencer's consideration of false
information material to the sentencing decision renders the

sentencing procedure invalid as a violation of due process.
Townsend v. Burke, 334 U.S. 736, 740-741, 68 S.Ct. 1252,
92 L.Ed. 1690 (1948); United States v. Tucker, 404 U.S. 443,
447, 92 S.Ct. 589, 30 L.Ed.2d 592 (1972). To that end, the
district court found that:

[T]he jury had before it evidence that Renteria would serve
at least 40 calendar years on a life sentence for capital
murder of Flores, Renteria faced additional sentences of
twenty years for indecency with a child and ten years
for felony DWI, and Renteria's expert witness opined the
State would never release him from prison. Renteria has
not met his burden of showing his due process rights
were violated because he was, in fact, sentenced based on
accurate information. He is not entitled to habeas relief on
his due process claim.

Renteria faults the district court for conflating “parole
eligibility, which is an objective fact that can be readily
determined” with “when a person will actually be paroled,
which is admittedly a more subjective and less certain
determination.” But this argument fails because at the time
of Renteria's punishment trial, it was unknown whether his
life sentence would be “stacked” onto the prior sentences
or served concurrently. Mr. Habern's proffered testimony
that Renteria's sentences would be stacked and, therefore,
that he would not be eligible for parole for 47.5 years was
pure speculation. Mr. Habern conceded as much. Indeed,
the only knowable fact regarding Renteria's parole was-as
the trial court instructed-that once he began serving a life

sentence, Renteria would be eligible after forty years.11 We
therefore agree with the district court and cannot say that
Renteria's sentence was predicated on inaccurate information.
Rhoades v. Davis, 914 F.3d 357, 375 (5th Cir.), cert. denied,
––– U.S. ––––, 140 S. Ct. 166, 205 L.Ed.2d 98 (2019)
(permitting testimony that defendant “would have *834
been technically eligible for emergency furlough had he
received a life sentence” even where such a furlough was
unlikely).

Nor was Renteria entitled to present Mr. Habern's testimony
to explain, deny, or mitigate evidence of his future
dangerousness. Renteria's claim, at its core, relies on Simmons
v. South Carolina, 512 U.S. 154, 114 S.Ct. 2187, 129
L.Ed.2d 133 (1994). In Simmons, the Supreme Court held
that due process requires a sentencing jury considering a
death sentence be informed if a defendant is parole ineligible.
Id. at 156, 114 S.Ct. 2187. But as explained by the district
court, Renteria does not enjoy such a right because our circuit
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has “reject[ed] an extension of Simmons beyond situations
in which a defendant is statutorily ineligible for parole.”
Montoya v. Scott, 65 F.3d 405, 416 (5th Cir. 1995). Where,
as here, “a defendant's ineligibility is a matter of fact, i.e.,
the defendant probably will not be eligible for parole, then
the evidence is purely speculative (maybe even inherently
‘untruthful’) and therefore cannot positively deny future
dangerousness.” Allridge v. Scott, 41 F.3d 213, 222 (5th Cir.
1994). Renteria has made no argument justifying a divergence
from our precedent in this instance.

Because a reasonable jurist could not debate the district
court's conclusions-that the state court did not rule contrary
to, nor did it unreasonably apply, law articulated by the
Supreme Court- we cannot issue a certificate of appealability
on Renteria's second argument either.

V.

[3] Finally, Renteria seeks review of the district court's denial
of his motion for additional funding to investigate a new
witness statement that allegedly corroborates his custodial
statement. “We review the denial of funding for investigative
or expert assistance for an abuse of discretion. [A] COA is not
necessary to appeal the denial of funds for expert assistance
or investigative services.” Wilkins v. Davis, 832 F.3d 547,
551–52 (5th Cir. 2016) (internal citations omitted). “In those
cases in which funding stands a credible chance of enabling
a habeas petitioner to overcome the obstacle of procedural
default, it may be error for a district court to refuse funding.”
Ayestas v. Davis, ––– U.S. ––––, 138 S. Ct. 1080, 1094, 200
L.Ed.2d 376 (2018). Therefore, the court did err in denying
Renteria's motion on grounds that his claims are unexhausted.

Rather, district courts are to determine whether the “the
proposed services ... [are] ‘reasonably necessary’ for the
applicant's representation.” Id. at 1094. Whether the service
is reasonably necessary depends, in part, upon “the potential
merit of the claims that the applicant wants to pursue.” Id.
Renteria posits that further investigation into the new witness
statement “could be relevant” to three claims: (1) a claim

under Brady v. Maryland12; (2) a new claim for ineffective
assistance of counsel; and (3) an actual innocence claim.

The statement expresses that the witness' ex-husband told her
information relating to the death of Flores.

As to Renteria's Brady and ineffective-assistance claims, both
lack merit for the same reason: the statement was not provided
to police until April 23, 2018-long *835  after Renteria was
convicted and sentenced in fall 2003. In her statement, the
witness expressed that she did not come forward “back then
because [she] was afraid” her ex-husband would retaliate
against her and her children. Thus, she did not inform
authorities that she suspected her ex-husband's involvement

in Flores' death until April 23, 2018.13 Accordingly, at
the time of trial, there was no witness statement that the
prosecution could have “suppressed” for the purpose of a
Brady claim. United States v. Cutno, 431 F. App'x 275, 277
(5th Cir. 2011). Nor can Renteria establish that his trial
counsel's performance was deficient for failing to find a
document that did not exist. Newbury v. Stephens, 756 F.3d
850, 860 (5th Cir. 2014) (affirming district court's holding
that “trial counsel could not be expected to discover and
present evidence that no longer existed.”). Finally, Renteria's
last claim also fails because “claims of actual innocence based
on newly discovered evidence have never been held to state
a ground for federal habeas relief absent an independent
constitutional violation occurring in the underlying state
criminal proceeding.” Herrera v. Collins, 506 U.S. 390, 400,
113 S.Ct. 853, 122 L.Ed.2d 203 (1993). As established herein,
no such constitutional violation occurred.

In sum, although the district court erred, we find remand
unnecessary. Renteria seeks funds to pursue claims that lack
merit; therefore, the funding he seeks is for investigative
services not reasonably necessary for his representation.
Ayestas, 138 S. Ct. at 1094.

VI.

We deny Renteria's application for a certificate of
appealability and affirm the district court's denial of his
motion for additional funding.

All Citations
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* Pursuant to 5th Cir. R. 47.5, the court has determined that this opinion should not be published and is not precedent
except under the limited circumstances set forth in 5th Cir. R. 47.5.4.

1 According to Texas law:
[S]elf-serving declarations of the accused are ordinarily inadmissible in his behalf, unless they come under some
exception, such as: being part of the res gestae of the offense or arrest, or part of the statement or conversation
previously proved by the State, or being necessary to explain or contradict acts or declarations first offered by the State.

Allridge v. State, 762 S.W.2d 146, 152 (Tex. Crim. App. 1988) (quoting Singletary v. State, 509 S.W.2d 572, 576 (Tex.
Crim. App. 1974)).

2 The Texas Court of Criminal Appeals has final appellate jurisdiction in criminal cases and, in death penalty cases,
petitioners appeal to the Court of Criminal Appeals rather than to a Court of Appeals. Tex. Const., Art. V, §§ 1,5.

3 Strickland requires a showing that (1) defense counsel's performance was deficient and (2) this deficient performance
prejudiced the defense. 466 U.S. at 687, 104 S.Ct. 2052. We must find that trial counsel “made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed ... by the Sixth Amendment.” Id. at 688, 104 S.Ct. 2052. “Judicial
scrutiny of counsel's performance must be highly deferential.” Id.

4 Though the report itself is not dated, it reflects that Renteria was evaluated on 1/30/03 and 1/31/03 and bears fax
transmittal information dated 1/16/03.

5 Renteria argues that the district court erred in relying on cases that reject “amnesia”-as opposed to “dissociative amnesia”-
as a viable trial defense. But such a distinction is irrelevant because, again, the specific diagnosis is not the key inquiry
and was only a factor in the district court's determination that “Renteria's claim-that his dissociative amnesia rendered
him incompetent-simply fails.”

6 This is in recognition that “the district judge is in the best position to make a determination between allowing amnesia
to become an unjustified haven for a defendant and, on the other hand, requiring an incompetent person to stand trial.”
Id. at 526.

7 Dr. Schutte's report, like Dr. Doyle's is not dated but has fax transmittal information dated 6/17/2002, and the district court
opinion notes that counsel requested an appointment with Dr. Schutte at a March 2002 hearing.

8 We note that Renteria's argument, in this regard, seems disingenuous considering that his brief later advances a defense
theory that also relies on the veracity of Renteria's police statement.

9 The postconviction declaration by Renteria's psychologist agreeing that his symptoms were consistent with dissociative
amnesia are irrelevant to our inquiry here. Trial counsel is judged on by the “facts known to [him] at the time of trial.”
Livingston v. Johnson, 107 F.3d 297, 306 (5th Cir. 1997) (emphasis added).

10 We also find no error in the district court's decision to deny Petitioner's request for an evidentiary hearing. Renteria has
identified no factual dispute, which if resolved in his favor, would entitle him to relief. See Garcia v. Davis, 704 F. App'x
316, 324-25 (5th Cir 2017) (citing Norman v. Stephens, 817 F.3d 226, 235 (5th Cir. 2016)).

11 For this same reason, the jury was not presented with a “false choice of sentencing options” in violation of the Eighth
Amendment. As explained supra, there was nothing false or misleading about the jury instruction provided.

12 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). A Brady violation occurs when the prosecution fails its affirmative
duty to produce “evidence favorable to an accused ... where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” Id. at 87, 83 S.Ct. 1194. “[T]he duty to disclose such evidence
is applicable even though there has been no request by the accused.” Strickler v. Greene, 527 U.S. 263, 279, 119 S.Ct.
1936, 144 L.Ed.2d 286 (1999).

13 Renteria insists that the witness is “equivocal” on whether she provided information on his case before his trial. He points
to a paragraph where the witness explains that her ex-husband was arrested for an unrelated attempted murder and
that she “did talk to detectives on that case, and [ ] gave a written statement back then.” The statement she references
is clearly one given regarding her ex-husband's attempted murder case, not Renteria's. She did not indicate when the
statement was given, who it was given to, or describe the substance of the statement. We are not convinced that such
a statement could support Renteria's Brady or ineffective-assistance claims.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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 iii 

STATEMENT REGARDING ORAL ARGUMENT 
 

Petitioner-Appellant David Renteria respectfully requests oral argument for 

this Court to consider his application for a certificate of appealability (COA). The 

claims presented in this application are sufficiently complex, both legally and 

factually, that oral argument will substantially aid this Court’s consideration of this 

case. 
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JURISDICTIONAL STATEMENT 

This is an appeal of the District Court’s denial of a Petition for a Writ of 

Habeas Corpus.  There is federal jurisdiction, 28 U.S.C. §§ 2241 and 2254, and 

appellate jurisdiction, 28 U.S.C. §§ 1291 and 2253.  The District Court denied 

habeas relief and a certificate of appealability on February 12, 2019. ROA.996. 

Following denial of a Rule 59 Motion to Amend the Judgement, ROA.1026, 

Renteria filed a timely notice of appeal on May 6, 2019. ROA.1040.1 

STATEMENT OF THE CASE 
 

 A. State Court Proceedings  
 
 Petitioner-Appellant Renteria (hereafter, Petitioner) was arrested in El Paso, 

Texas on December 3, 2001 and charged with capital murder in the death of five-

year-old Alexandra Flores. 

Petitioner was indicted on January 23, 2002 (case number 2002D00230) in 

the 41st District Court for El Paso County, Texas, Honorable Mary Ann Bramblett 

presiding. The State filed notice of its intent to seek the death penalty on January 24, 

2002. Petitioner was represented by counsel from the El Paso Public Defender.  

 Jury selection began on July 10 and concluded on August 13, 2003. 

ROA.3980-8093. The guilt-innocence trial commenced on September 8, 2003, with 

 
1 Citations are to the Electronic Record on Appeal (ROA), certification of which was 
accepted by this Court on June 4, 2019.  All emphasis herein is supplied unless 
otherwise noted. 
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the State resting its case-in-chief on September 12, 2003. ROA.8146-9194. On 

September 16, 2003, the defense presented its case-in-chief and rested the same day. 

ROA.9283-9332. On September 17, 2003 the jury returned a verdict finding 

Petitioner guilty of capital murder and related offenses.  ROA.9357-9408. 

 The penalty trial began on September 18, 2003 and concluded on September 

23, 2003. ROA.9418-10088. Based on the jury’s answers to the Special Issues set 

forth in Article 37.071, sections 2(b) and 2(e) of the Texas Code of Criminal 

Procedure, the trial court sentenced Petitioner to death on October 2, 2003. 

ROA.10095. 

 The Court of Criminal Appeals (CCA) affirmed Petitioner’s conviction on 

direct appeal but reversed his death sentence. Renteria v. State, 206 S.W.3d at 689, 

710 (Tex. Crim. App. 2006). The CCA held that Petitioner was denied his federal 

constitutional rights when the trial court prohibited the defense from introducing 

evidence of their client’s remorse after 1) a state expert claimed he would be a future 

danger because he lacked remorse; and 2) the state argued during closing that 

Petitioner made no statement of remorse. Id. at 694-99. The case was thus remanded 

for a new punishment trial. Id. at 710. 

Louis Lopez was appointed as state post-conviction counsel in January 2004. 

Mr. Lopez timely filed an application for an Article 11.071 post-conviction writ of 

habeas corpus on August 28, 2006. This writ application was assigned case number 
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20020D00230-4 1-1 in the District Court and case number WR-65,627-01 in the 

CCA.2 

 Individual jury selection began in Petitioner’s penalty retrial on October 10, 

2007 and concluded on January 16, 2008. ROA.14685, 14737. A visiting judge 

presided over voir dire while Judge Bramblett again presided over the penalty retrial. 

Renteria was again represented by the El Paso Public Defender.  

On April 22, 2008, opening statements commenced, and the State concluded 

its case-in-chief on April 28, 2008. ROA.18990-20033. The defense began 

presentation of its case on April 29 and rested on May 3, 2008. ROA.20061-20816. 

Closing arguments were heard on May 5 and the jury received its charge the same 

day, returning a verdict on May 7, 2008. ROA.20875-20972. Based upon the jury’s 

answers to the special issues submitted under Article 37.071, sections 2(b) and 2(e) 

of the Texas Code of Criminal Procedure, the trial court again sentenced Petitioner 

to death on May 14, 2008. ROA.20979. 

A direct appeal was filed on January 6, 2010. The CCA denied relief on all 

claims. Renteria v. State, No. AP-74,829, 2011 WL 1734067 (Tex. Crim. App. 

 
2 The CCA failed to dispose of the claims in Petitioner’s state post-conviction 
petition stemming from his original trial until December 2014, when it addressed the 
claims in Petitioner’s state post-conviction petition stemming from his penalty 
retrial. Ex parte Renteria, 2014 Tex. Crim. App. Unpub. LEXIS 1154 (Tex. Crim. 
App., Dec. 17, 2014). 
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May 4, 2011). Rehearing was denied in September 2011. The Supreme Court of the 

United States denied certiorari in March 2012. Renteria v. Texas, 565 U.S. 1263 

(Mar. 19, 2012). 

 On November 16, 2010, an application for an Article 11.071 post-conviction 

writ of habeas corpus stemming from Petitioner’s penalty retrial was timely filed in 

the District Court. This petition was amended on November 19, 2010 and assigned 

case number 20020D00230-41-2 in the District Court and case number WR-65,627-

02 in the CCA.  New state post-conviction counsel Robin Norris was appointed on 

June 21, 2012. 

 On March 11, 2013, Mr. Norris filed a “Motion to Proceed Under Code of 

Criminal Procedure Article 11.071, Section 4,” arguing the writ filed by Mr. Lopez 

over a decade earlier, was not a proper application for habeas corpus under Texas 

law because it was deficient and inadequate.  Mr. Norris moved the trial court to 

declare that no writ had been timely filed and recommend to the CCA that a 

subsequent filling date be established for a new state post-conviction petition. The 

trial court agreed and granted the motion, but in May 2013 the CCA denied the 

motion and remanded the case to the convicting court for resolution of all issues 

raised in the Mr. Lopez’s original writ. Ex parte Renteria, No. WR-65,627-02 2013 

WL 2245068 (Tex. Crim. App. May 22, 2013). 
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 In August 2014, the CCA received Petitioner’s state post-conviction petition 

after the trial court denied relief on all claims, and in December 2014 affirmed the 

denial. Ex parte Renteria, No. WR-65,627-02 2014 Tex. Crim. App. Unpub. LEXIS 

1138 (Tex. Crim. App., Dec. 17, 2014).  

 B. Proceedings in the Federal District Court 

 On March 30, 2015, the undersigned was appointed to represent Petitioner in 

his federal habeas proceedings in the Western District of Texas (El Paso), the 

Honorable Frank Montalvo presiding. ROA.22. The case was assigned number 3:15-

cv-00062-FM.  

 Petitioner timely filed a petition for a writ of habeas corpus and a motion to 

hold the proceedings in abeyance on April 25, 2016. ROA.182, 239.3 The State filed 

its responses in opposition to both on February 21, 2017, and the District Court 

denied Petitioner’s request for a stay on March 15, 2017. ROA. 308,497; 520.  

 Petitioner filed his Reply to the State’s Response to the Petition on June 21, 

2017.  ROA.574.  On June 23, 2017 he filed Petitioner’s Motion to Expand the 

 
3 The motion for a stay and to hold proceedings in abeyance was filed in order to 
exhaust Petitioner’s competency claim – discussed below – which had never been 
heard by the state courts.  
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Record Pursuant to Habeas Rule 7, and on June 27, 2017 he filed Petitioner’s 

Motion for an Evidentiary Hearing. ROA.645; 672.4 

 On July 6, 2017 the State filed a consolidated Response in Opposition to the 

Motions to Expand the Record and Motion for an Evidentiary Hearing.  ROA.688. 

Petitioner filed a consolidated Reply regarding the two outstanding motions on July 

19, 2017. ROA.713. 

 On March 23, 2018, the District Court denied Petitioner’s Motion for an 

Evidentiary Hearing, ROA.729, but granted the Motion to Expand the Record and 

ordered that six exhibits (identified in the Motion as A through F) be made part of 

the record.  ROA.722. 

 On May 18, 2018, while the Petition was fully submitted to the District Court, 

Petitioner’s counsel received an email from Lori Hughes, Senior Trial Division 

Chief, employed by the District Attorney of the 34th Judicial District – the office 

that prosecuted Petitioner in El Paso County, Texas. Attached to the email was a 

brief letter from ADA Hughes and a “Witness Statement.”  The letter described the 

Witness Statement as “a statement from Grace [last name redacted by counsel], 

regarding her suspicion that her former husband had information relating to the death 

of Alejandra Flores.”  

 
4 As discussed herein, the motions for a hearing and to expand the record related to 
Petitioner’s competency claim.	
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 The Statement was provided to the police on April 23, 2018.   The Statement’s 

central revelation was that the witness’ former husband, a member of the Azteca 

Gang, was involved in the murder of the victim in Petitioner’s case.  Thus, the 

statement provides crucial corroboration of Mr. Petitioner’s statement given to the 

police at the time of his arrest and supports a guilt-phase defense of duress and a 

penalty-phase mitigating fact that Petitioner did not act alone and may well have 

been coerced. 

 Because the habeas petition was then fully submitted in the District Court and 

a decision could be issued at any time, counsel filed a motion requesting a 90-day 

stay of the proceedings to allow counsel an opportunity to investigate this new 

revelation.  ROA.756. The State opposed the request and the District Court denied 

it on June 11, 2018.  ROA.768; 782. 

 Petitioner’s counsel subsequently filed a motion requesting permission to file 

a funding motion ex parte and under seal.  The Court granted permission to file ex 

parte and under seal, over the State’s objection.  ROA.814. The ex parte and sealed 

motion sought funds to investigate the Witness Statement.  This filing made the point 

that even in the absence of a stay, this information should be investigated.  The Court 
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denied that request in a sealed order.5  Thus, to date, the revelations included in the 

Witness Statement remain unexplored. 

 On February 13, 2019 the District Court issued an opinion denying habeas 

relief and a certificate of appealability. ROA.829, 997. On April 10, 2019 the District 

Court denied Renteria’s motion to amend the judgment. ROA.1026. Renteria filed a 

notice of appeal on May 6, 2019. ROA.1040. 

STANDARD OF REVIEW 

 “[T]he only question” at this COA stage “is whether [Renteria] has shown that 

jurists of reason could disagree with the District Court’s resolution of his 

constitutional claims or that jurists could conclude the issues presented are adequate 

to deserve encouragement to proceed further.” Buck v. Davis, 137 S. Ct. 759, 773 

(2017) (internal quotation marks omitted). Where the District Court denies the 

claims under 28 U.S.C. § 2254, a COA should issue if “reasonable jurists could 

debate whether” the state court’s decision was “contrary to, or involved an 

unreasonable application of, clearly established Federal law, as determined by the 

 
5 Counsel for Petitioner no longer believes that there is a need for the funding motion 
or the court’s order denying the funding motion to remain sealed.  However, since 
these are sealed documents, he is hesitant to unilaterally unseal them.   
 
Counsel believes that a COA is not required in order to appeal the funding denial.  
Accordingly, filed with this COA Application, he moves for establishment of a 
briefing schedule on the funding denial.  However, in an abundance of caution, he 
also includes the funding denial in this Application as COA worthy. 
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Supreme Court of the United States” or “resulted in a decision that was based on an 

unreasonable determination of the facts in light of the evidence presented in the State 

court proceeding.” 28 U.S.C. § 2254(d); Miller-El v. Cockrell, 537 U.S. 322, 336 

71(2003).6 “[A] claim can be debatable even though every jurist of reason might 

agree, after the COA has been granted and the case has received full consideration, 

that petitioner will not prevail.” Miller-El, 537 U.S. at 338. “‘Where the petitioner 

faces the death penalty, any doubts as to whether a COA should issue must be 

resolved in the petitioner’s favor.’” Rhoades v. Davis, 852 F.3d 422, 427 (5th Cir. 

2017). 

GROUNDS FOR RELIEF WORTHY OF  
A CERTIFICATE OF APPEALABILITY  

 
I. Petitioner was Tried While Incompetent in Violation of the Due 

Process Clause of the Fourteenth Amendment; Counsel 
Ineffectively Failed to Bring Clear-Cut Indicia of Incompetence to 
the Attention of the Trial Court and Request a Hearing  

 
Petitioner was not competent to proceed to trial.  As discussed below, the trial 

file provided to undersigned counsel by trial counsel contained a psychological 

report issued before Petitioner’s first trial.  The report diagnosed Petitioner with 

dissociative amnesia secondary to an unspecified trauma.  Trial counsel did nothing 

 
6 Because the Texas Court of Criminal Appeals “adopt[ed] the trial judge’s findings 
and conclusions,” Ex parte Thomas, No. WR-69859-01, 2009 WL 693606, at *1 
(Tex. Crim. App. Mar. 18, 2009), it is those findings and conclusions that are 
relevant to this Court’s analysis. E.g., Pierce v. Thaler, 604 F.3d 197, 213, 216 (5th 
Cir. 2010). 
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with the report, and Petitioner’s competency has never been the subject of any court 

proceedings.  The District Court erroneously denied this claim without a hearing, 

thus making findings regarding mental health issues without having ever heard from 

the professional, Dr. Alexandria Doyle, who found Petitioner not competent and 

from pre-trial expert Dr. James Shutte whose opinions supported this finding of 

incompetence.  

A. Facts 

In January 2003, Petitioner was evaluated at his attorneys’ request by 

psychologist Dr. Alexandria H. Doyle of Dallas, Texas. ROA.734. This evaluation 

was done to determine his competency to proceed to trial. In her report (“the Doyle 

Report”), Dr. Doyle opined that Petitioner suffered from dissociative amnesia that 

prevented him from properly consulting with counsel and, therefore, rendered him 

incompetent to proceed to trial. ROA.735. The Doyle Report was made a part of the 

habeas record when the Court granted Petitioner’s Rule 7 Motion to Expand. 

ROA.561. 

 The Report noted the purpose of the referral was specifically to address trial 

competency: 

Identification and Reason for Referral: Mr. Renteria is a 33-year-old 
Hispanic male, currently incarcerated in the El Paso County Jail. He 
was referred for evaluation of competence to stand trial, secondary to a 
charge of capital murder, and his inability to provide a coherent account 
of his activities during the period of time in question. 
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 Dr. Doyle spent 12 hours with Petitioner over two days. She had at her 

disposal a summary of prior psychological testing administered by Dr. James 

Schutte; a social narrative written by Petitioner’s then mitigation specialist, Amelia 

Castillo, LMSW-ACP; and prior records from school, employment and sexual 

offender treatment. She also administered her own testing.  

 Dr. Doyle reported that although Petitioner had a “factual understanding” of 

the legal process, “he was unable to provide some details of the circumstances 

and events, even during periods in which he reported he was physically present.” 

Id.  She also found that he exhibited “odd mannerisms, such as fluttering his eyes 

and staring, in response to certain questions or topics.” Notably, Dr. Doyle found 

Petitioner’s description of the events related to the death of the victim was 

“confabulated; that is, made up to cover an inability to remember.” 

 Dr. Doyle found that Petitioner’s memory lapses and history were 

symptomatic of a major mental illness: 

[he] has episodes of amnesia in which he is unable to account for certain 
periods of time. He has no memory of certain actions he performed, 
unrelated to the crime, that have been described by others and which 
are likely to have other means of being corroborated. For instance, he 
has no memory of making 2 out of 3 phone calls that he made to his 
wife during the period of time in question. The extent of this memory 
lapse is beyond that which would be explained by ordinary 
forgetfulness and is best characterized by the diagnosis of dissociative 
amnesia.7 

 
7 As noted by Dr. Doyle, dissociative amnesia is defined as “an inability to recall 
important personal information, usually of a traumatic or stressful nature, that is too 
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Dr. Doyle related that such amnesia is related to a history of trauma: 

Individuals with this disorder are unable to recall important personal 
information, usually of a traumatic or personal nature that is extensive, 
involuntary and is associated with significant distress or impairment. 
The defendant has a long-standing history of episodes of dissociative 
amnesia dating back to a traumatic episode of near drowning when he 
was three to four years of age. In the ensuing years, he has had episodes 
of selective amnesia for stressful and disturbing events. 

 
Based on this diagnosis and Petitioner’s inability to recall important events related 

to his case, Dr. Doyle found that he was not able to properly consult with his counsel 

and was therefore not competent to proceed to trial: 

In my professional opinion, Mr. Renteria is not currently competent to 
stand trial; that is, he does not have sufficient ability to consult with 
defense counsel. The symptoms of dissociative amnesia prevent the 
defendant from consulting with counsel regarding important factual 
elements of his actions during the evening the crime was committed. 
While the defendant does have a factual and rational understanding of 
the charges against him, the possible penalties arising from these 
charges and understands the relevant legal proceedings, he cannot 
provide a coherent and complete version of his actions that would allow 
his attorneys to formulate a competent defense. 
 
 

 

 
extensive to be explained by normal forgetfulness.” Kaplan & Sadock’s 
Comprehensive Textbook of Psychiatry, Ninth Edition, at 1984. Kaplan & Sadock, 
cites the definition set forth in the Diagnostic and Statistical Manual of Mental 
Disorders IV-TR, the version of the DSM in use at the time of Petitioner’s pre-trial 
proceedings. 
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B. Law 

The Due Process Clause of the Fourteenth Amendment requires that a 

criminal defendant only be subjected to trial proceedings if he is mentally competent. 

Dusky v. United States, 362 U.S. 402 (1960); Drope v. Missouri, 420 U.S. 162 

(1975); Pate v. Robinson, 383 U.S. 375, 385 (1966); Johnson v. Estelle, 704 F.2d 

232 (5th Cir. 1983). 

Trial counsel’s failure to request a hearing on the issue of Petitioner’s 

competency violated his right to effective assistance of counsel guaranteed by 

Strickland v. Washington, 466 U.S. 668 (1984). In the face of sufficient indicia of 

incompetence to give objectively reasonable counsel reason to doubt a defendant’s 

competency, the failure of trial counsel to move for a hearing on the issue constitutes 

ineffective assistance. 

 The standard for judging trial competence is “whether [the defendant] has 

sufficient present ability to consult with his lawyer with a reasonable degree of 

rational understanding—and whether he has a rational as well as factual 

understanding of the proceedings against him.” Dusky, 362 U.S. at 402. 

 Due process requires the trial court to inquire sua sponte as to the defendant’s 

competence in every case in which there is a reason to doubt the defendant’s 

competence to stand trial. See, e.g., Drope, 420 U.S. at 172-73 (Illinois statute, which 

required a court to grant competency hearing sua sponte if there was “reasonable 
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cause to believe” defendant incompetent comported with due process, and trial 

court’s failure to hold hearing despite indicia of incompetence violated defendant’s 

right to fair trial); Pate, 383 U.S. at 385-86 (failure to hold competency hearing 

violated due process where state statute required trial court to order hearing if there 

was “bona fide doubt” as to defendant’s competency, and the evidence was sufficient 

to put the trial court on notice of a potential problem). 

 United States v. Cole frames the ineffectiveness analysis as related to 

competency, stating: 

Cole alleges, inter alia, that he received ineffective assistance of 
counsel when he entered the plea agreement because his attorney did 
not raise the issue of competency prior to his guilty plea. The conviction 
of an incompetent defendant violates constitutional due process, and 
ineffective assistance of counsel violates the Sixth Amendment. 

 
135 F.3d 140, 1997 WL 812187 at *1 (5th Cir. 1997) (unpublished) (citations 

omitted). A lawyer’s failure to act in the face of evidence of incompetence 

constitutes ineffective assistance. See Douglas v. Woodford, 316 F.3d 1079, 1085 

(9th Cir. 2003) (“Trial counsel has a duty to investigate a defendant’s mental state if 

there is evidence to suggest that the defendant is impaired.”). 

Washington v. Johnson articulates the standard governing analysis of the 

competency question raised by the Doyle Report: 

The test for determining competency is whether the defendant has 
sufficient present ability to consult with his lawyer with a reasonable 
degree of rational understanding – and whether he has a rational as well 
as factual understanding of the proceedings. Habeas petitioners 
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claiming incompetency bear a threshold burden of proof which must be 
satisfied before the habeas court has a duty to investigate the 
constitutional challenge further. This requires a showing that the 
facts are sufficient to positively, unequivocally and clearly generate 
a real, substantial and legitimate doubt as to the mental capacity of 
the petitioner to meaningfully participate and cooperate with counsel 
during trial. 

 
90 F.3d 945, 950 (5th Cir.1996) (citations omitted). Petitioner meets this standard—

the Doyle Report presents a more than a substantial doubt about competency. Unlike 

the “equivocal evidence of incompetence” in Drope, here the evidence is clear: Dr. 

Doyle believed that Petitioner was not competent. Despite this, there is no indication 

in trial counsel’s files8 that they took any further action in relation to the Doyle 

Report. 

 C. Litigation of this Claim in the District Court 

 Recognizing that the underlying due process-competency claim was 

defaulted, Petitioner presented this claim to the District Court as a claim of trial 

counsel ineffectiveness for failing to act on Dr. Doyle’s finding of incompetency.  

Indeed, there is nothing in trial counsel’s file showing that counsel acted upon this 

finding – no second opinions, no notes regarding calls with Dr. Doyle – and there is 

nothing of record regarding the finding of incompetence.   

 
8 Pursuant to the District Court’s order, thirty-six boxes of materials generated by 
trial counsel were scanned and provided to the undersigned, who reviewed each box. 
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 Because the claim of ineffectiveness is itself procedurally defaulted, 

Petitioner sought to overcome the default based on initial post-conviction counsel’s 

failure to raise it.  Martinez v. Ryan, 566 U.S. 1 (2012).  To support this contention, 

Petitioner presented declarations from attorneys Louis Lopez, and Robin Norris, 

each of whom represented Petitioner in his state post-conviction proceedings.  

Attorney Lopez stated: “I went through the trial counsel files provided to me by the 

El Paso County Public Defender page-by-page on two separate occasions, both after 

Mr. Renteria’s original trial and again after his punishment retrial … I never saw the 

report by Dr. Alexandria Doyle…”.  Attorney Norris said that he was not “authorized 

to undertake a complete reinvestigation of Mr. Renteria’s case in light of the ruling 

of the Court of Criminal Appeals. … I thus never saw a report in trial counsels’ files 

authored by Dr. Alexandria Doyle …”9 As noted, the District Court accepted both 

declarations when it granted Petitioner’s motion to expand the record.10 

 Among the many questions in this case is how initial post-conviction counsel 

missed the Doyle Report.  The only answer is that post-conviction counsel 

 
9 The Court of Criminal Appeals ruling referred to by Norris is explained in his 
declaration and is discussed above at page 4.  
 
10 See ROA.732, 736 (declarations of initial post-conviction counsel, Robin Norris 
and Louis Lopez). 
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ineffectively failed to conduct a careful review of the 36 boxes of trial counsel 

materials.11 

 The District Court ruled there was a lack of merit to the underlying 

competency claim, and thus Petitioner did not overcome the procedural default of 

the competency claim and related claim of ineffectiveness.  Thus, the Court 

implicitly found that trial counsel’s failure to act on the Doyle report did not 

constitute a “substantial” claim of ineffectiveness, as required by Martinez to 

overcome the default. ROA.861. 

 The District Court’s finding of no merit to the competency claim is worthy of 

a COA and further review.   

 Initially, the District Court noted that in March 2002 – about four months after 

being appointed – trial counsel told the trial court that they were not contesting 

Petitioner’s competency.ROA.850.  However, while noting that trial counsel is in 

the best position to judge their client’s competency, ROA.860, but see, Hull v. 

Freeman, 932 F.2d 159, 168 (3d Cir. 1991) (“[F]ew lawyers possess even a 

rudimentary understanding of psychiatry. They therefore are wholly unqualified to 

judge the competency of their clients.”) -- the District Court failed to reconcile trial 

 
11 At the onset of litigation in the District Court, the court authorized a substantial 
payment for the scanning of all 36 boxes of trial counsel files.  Those scans were 
presented to habeas counsel, who reviewed every page and of course found the 
Doyle report.	
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counsel’s initial position that they were not contesting competency, with the fact that 

Dr. Doyle was asked by the same lawyers to assess competency almost one year 

later.   

 Next, the central finding made by the District Court is that “other evidence 

readily contradicted Dr. Doyle’s dissociative amnesia diagnosis.”  ROA.855 The 

Court then made a series of observations and conclusions that are squarely 

contradicted by the mental health reports proffered by Petitioner – observations 

and conclusions that could not be made without a hearing. 

 First, the District Court refuted the amnesia diagnoses by noting that 

Petitioner made a lengthy and detailed statement to law enforcement at the time of 

his arrest, and that counsel investigated and pursued Petitioner’s claim in that 

statement that he was forced to commit the offense by the Azteca gang. ROA.855-

57.  This finding ignores and fails to mention Dr. Doyle’s related opinion that 

“descriptions of some of his actions are incredible and appear confabulated; 

that is, made up to cover an inability to remember.”12  The fact that trial counsel 

pursued a defense that their expert told them was confabulated is not evidence that 

the claim is without merit.  Rather, it is testament to the ineffectiveness of these 

 
12 Confabulation has been described as: “a disturbance of memory that involves the 
creation and insertion into a past memory of new material that did not exist or occur 
at the time of the original memory.” Watson v. State, No. 14-14-00796-CR, 2016 
WL 3574647, at *3 (Tex.Crim.App. June 30, 2016). 
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lawyers.  Or, more to the immediate point, it raises serious questions about 

Petitioner’s mental health and trial counsel’s ineffectiveness – questions that merit 

COA and further exploration. 

 Second, the District Court cited a number of court decisions that rejected 

“amnesia” – not dissociative amnesia – as not a viable trial defense.  ROA.858-59.  

Indeed, there can be no serious question in this case that Petitioner feigned this 

psychiatric condition. To the contrary, every indication is that he attempted to 

portray himself in a positive light and without any pathology to the mental health 

professions who evaluated him.  Like any mental illness, amnesia can be attempted 

to be feigned.  Here, the opinion of Dr. Schutte, who evaluated Petitioner at the time 

of the trial proceedings, states unequivocally that Petitioner did not try to fake mental 

illness but went out of his way to appear normal.  Dr. Schutte’s recent declaration 

goes even further, by explaining that Petitioner’s “fake-good” profile “supports” the 

reported symptoms noted and relied upon by Dr. Doyle.  Moreover, Dr. Schutte 

opines in his recent declaration that his testing is also supportive of the diagnosis: 

“Mr. Renteria did exhibit deficits in divided attention and executive functioning as 

measured by the D-KEFS and Category Test, and such deficits are consistent with 

dissociative symptomatology.” 

 This is not a case of a criminal defendant who tells his lawyers he cannot 

remember the offense.  To the contrary, Petitioner attempted to present himself in a 
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positive light, denying pathology, as shown by Dr. Shutte’s testing and consequent 

opinion. 

 Contrary to the District Court’s opinion, Petitioner has shown that his trial 

counsel rendered ineffective assistance with respect to competency.  Further, he 

shown that his post-conviction attorneys simply failed to see and act upon the Doyle 

report that was in trial counsel’s file.  

 In sum, there are substantial questions about Petitioner’s trial competency, 

and the related claim of trial counsel ineffectiveness.  Further, there are substantial 

questions about the mishandling of this claim of trial counsel ineffectiveness by 

initial post-conviction counsel.  This Court should grant a COA to resolve these 

questions.  Alternatively, remand to the District Court for resolution of this claim 

with appropriate evidentiary hearings would be appropriate. The latter can occur 

either with the State’s waiver of exhaustion under 28 U.S.C. § 2254(b)(1)(3) so that 

a prompt hearing can be conducted by the District Court, or a ruling to hold these 

proceedings in abeyance to allow exhaustion in state court. In either event, further 

judicial action must be taken given the troubling and curious questions arising from 

Dr. Doyle’s long-buried report that found Petitioner incompetent to stand trial. 
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II. Petitioner’s Rights Under the Sixth, Eighth and Fourteenth 
 Amendments were Violated when the Trial Court Refused to 
 Permit Him to Offer Accurate Evidence of Parole Eligibility 

 
Petitioner’s trial counsel attempted to present the testimony of William 

Habern, an attorney-expert in sentencing and parole eligibility. ROA.20363. Mr. 

Habern was prepared to testify that as a matter of state sentencing law, should be 

Petitioner be sentenced to life imprisonment, he would not possibly be parole 

eligible for 47.5 years.  He was further prepared to testify that in his expert opinion, 

Petitioner would not be paroled earlier than 70 years and likely would never be 

paroled. ROA. 20385, 20389-90.  Mr. Habern’s opinions were based on his review 

of Petitioner’s prior convictions (for which Petitioner was still required to serve 

time), as well as the nature of his capital-eligible convictions. The State did not 

contest either the accuracy of the opinions nor the witness’ expertise to present them. 

ROA.20362.  

Nonetheless, the trial court refused to permit Mr. Habern’s expert testimony 

based on state law holding that evidence regarding parole likelihood was not 

relevant. ROA.20394. This error was compounded when the trial court rejected 

Petitioner’s proposed instruction on parole eligibility, which would have provided 

the jury with the accurate information possible while accounting for the court’s 

ruling excluding Mr. Habern’s testimony. Instead, the trial court inaccurately 
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instructed the jury that Petitioner would be parole-eligible in 40 years13 and that 

when and if he were actually paroled could not be “accurately predicted.” 

ROA.20870. The CCA, ignoring the federal constitutional arguments presented by 

Petitioner in his appellate brief, affirmed the trial court on substantive state law 

grounds. Renteria v. State, No. AP-74,829, 2011 WL 1734067, *42-46 (Tex. Crim. 

App. May 4, 2011). 

These rulings violated Petitioner’s constitutional rights and are deserving of 

COA for the following reasons. 

A.  Due Process Requires That Petitioner’s Jury Be Provided with 
Accurate Information as to When Petitioner Would be Parole 
Eligible 

 
This claim at its core is about providing a sentencing jury with accurate 

information. Because of then-existing Texas law, Petitioner’s sentencing jury was 

instructed that if Petitioner were sentenced to life imprisonment, he would become 

parole eligible in forty-years.  This was false. Through the Habern proffer, Petitioner 

let the trial court know that telling the jury that Petitioner would be parole eligible 

 
13 Petitioner’s 20-year sentence for indecency with a child and 10-year felony driving 
while intoxicated sentence would run consecutively with his possible 40-year life 
sentence. Petitioner would not be eligible for parole on the 20-year sentence until 
after five years, and he would not be parole eligible on the 10-year sentence until 
after two and a half years. Thus, telling the jury that Petitioner would be parole 
eligible in forty years was false. In reality, and as a matter of state law, Petitioner 
would have not been parole eligible for 47.5 years at the earliest.  
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in forty years was false.  In reality, and as a matter of state law, Petitioner would 

have not been parole eligible for 47.5 years.   

A juror’s consideration of false information that is material to the sentencing 

decision “renders the entire sentencing procedure invalid as a violation of due 

process.” Townsend v. Burke, 334 U.S. 736, 740-41 (1948); see Roberts v. United 

States, 445 U.S. 552, 556 (1980) (recognizing that due process precludes sentences 

imposed on the basis of ‘misinformation of constitutional magnitude (internal 

quotation marks omitted)); United States v. Tucker, 404 U.S. 443, 447 (1972) 

(finding a due process violation when “a sentence [was] founded at least in part upon 

misinformation of constitutional magnitude”). 

Federal courts of appeal have consistently held that a sentence violates due 

process when it may have been imposed under a misapprehension concerning a 

defendant’s eligibility for parole or a material misunderstanding concerning the fact 

of a defendant’s parole ineligibility. See, e.g., United States v. Levy, 865 F.2d 551, 

560 (3d Cir. 1989) (vacating sentence imposed because “sentencing on the basis of 

materially untrue assumptions violates due process”); United States v. Kerley, 838 

F.2d 932, 940 (7th Cir. 1988) (“a sentence predicated on misinformation cannot 

stand”); King v. Hoke, 825 F.2d 720, 724 (2d Cir. 1987) (“It is well established that 

. . . material false assumptions as to any facts relevant to sentencing . . . [render] the 

entire sentencing procedure invalid as a violation of due process”); United States v. 
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Stewart, 779 F.2d 538, 541 (9th Cir. 1985) (sentence under pending criminal 

enterprise statute vacated when sentencer “may have acted on mistaken advice from 

the Government that sentencing defendant to life imprisonment without possibility 

of parole would not necessarily preclude his eventual parole release”); cf. Meyers v. 

Gillis, 142 F.3d 664, 666-67 (3d Cir. 1998) (trial counsel’s advice that defendant 

“would become eligible for parole sometime in the future despite pleading guilty to 

a crime that carried a mandatory period of life imprisonment as the only authorized 

sentence” was “grossly misleading”). 

Here, Petitioner’s parole eligibility was highly relevant to the Texas future 

dangerousness question. When the jury was considering whether Petitioner would 

be a danger in the future, that decision would reasonably be guided by whether he 

would ever again be at liberty, and if so, when. See Simmons v. South Carolina, 512 

U.S. 154, 169 (1994); id. at 177-78 (O’Connor, J., concurring) (“[c]ommon sense 

tells us that many jurors might not know whether a life sentence carries with it the 

possibility of parole”).  The difference between 40 and 47.5 years was material, and 

it is reasonably probable that the jury would not have sentenced Petitioner to death 

had it been aware of the accurate information.14  

 
14 Petitioner’s date of birth is November 22, 1969 and he was therefore just shy of 
his 35th birthday when the jury considered his sentence during the penalty phase 
retrial in the fall of 2003.  Thus, the difference between telling the jury that he would 
be parole eligible in 40 years (at age 74), or eligible for parole in 47.5 years (at age 
82), was significant. Put in other terms, 47.5 years is almost 19% more time of 
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The trial court’s instruction that Petitioner would be parole eligible in 40 years 

ROA.20870, was simply false. As a matter of undisputed state law, Petitioner would 

not have been parole eligible for 47.5 years. Thus, the trial court’s instructions 

presented the jury with an incorrect material fact in violation of due process of law. 

Further, the Due Process Clause of the Fourteenth Amendment has long 

prohibited the execution of a person “on the basis of information which he had no 

opportunity to deny or explain.” Gardner v. Florida, 430 U.S. 349, 362 (1977); see 

Skipper v. South Carolina, 476 U.S. 1 (1986); see also Simmons, 512 U.S. at 161. 

Here, by precluding the expert testimony of Mr. Habern, both the trial court and the 

CCA prevented Petitioner from presenting evidence and argument as to when he 

would be parole eligible. The State’s belief that such calculations are “too 

speculative” to permit introduction of more accurate information to the jury, see 

Renteria, 2011 WL 1734067, at *46, cannot trump the Due Process Clause’s 

guarantee that a capital defendant may offer accurate rebuttal evidence on a material 

issue.  Moreover, this state law conflates two concepts: parole eligibility, which is 

an objective fact that can be readily determined, and when a person will actually be 

paroled, which is admittedly a more subjective and less certain determination.   

 
incarceration before parole eligibility than 40 years (7.5 / 40 = 18.75%).  However 
one views this difference, it was substantial and material to the future dangerousness 
question. 
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There is thus significant similarity between the state courts’ treatment of this 

issue and the State of Florida’s position in Gardner, where the state resisted 

disclosure of a material pre-sentence report because of a variety of state interests. 

430 U.S. at 360-362. The Supreme Court was not moved: 

We conclude that petitioner was denied due process of law when the 
death sentence was imposed, at least in part, on the basis of information 
which he had no opportunity to deny or explain. 

 
Id. at 362. Here, Petitioner was not able to “deny or explain” the State’s contention 

that he was a future danger based on the argument that he would be parole eligible 

in 40 years. This was not true as a matter of fact: Petitioner would not have been 

eligible for parole for 47.5 years.  

 There is another ground upon which a COA should be granted.  In addition to 

the objective fact of when Petitioner would be parole eligible, there was Mr. 

Habern’s expert opinion that Petitioner would likely not be paroled ever and 

certainly not before serving 70 years – an effective life sentence.  The preclusion of 

this opinion compounded the above-described error regarding eligibility for parole. 

B. The Eighth Amendment Permits a Capital Defendant to 
Present Evidence Regarding His Parole Eligibility During 
the Sentencing Phase of His Capital Trial 

 
The trial court’s failure to permit introduction of accurate sentencing 

information constituted two distinct violations of the Eighth Amendment. First, it 

presented the jury with a false choice of sentencing options -- thereby denying 
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Petitioner the heightened sentencing reliability required in capital cases and 

producing a death verdict that was arbitrarily and capriciously imposed. Second, it 

prevented the jury from considering and giving full effect to relevant mitigating 

evidence -- thereby artificially inflating the weight of the aggravating evidence in 

the case and prejudicially skewing the jury’s balancing of aggravating and mitigating 

circumstances towards death. 

 1. The False Sentencing Choice 
 

A sentence of death is “cruel and unusual” in violation of the Eighth 

Amendment if it is imposed arbitrarily and capriciously. Gardner v. Florida, 430 

U.S. 349, 362 (1977); see Skipper v. South Carolina, 476 U.S. 1 (1986);. The trial 

court’s failure to permit Mr. Habern’s expert opinion produced an arbitrary and 

capricious sentence by presenting the jury with a materially false and unreliable 

sentencing option that was more likely to result in a sentence of death. 

The Eighth Amendment entitles a defendant to a jury capable of a reasoned 

moral judgment about whether death, rather than some lesser sentence, ought to be 

imposed. See Simmons v. South Carolina, 512 U.S. 154, 172 (1994) (Souter, J. 

concurring). Because of the unparalleled severity and irreversibility of the death 

penalty, the Eighth Amendment imposes a heightened standard “for reliability in the 

determination that death is the appropriate punishment in a specific case.” Woodson 

v. North Carolina, 428 U.S. 280, 305 (1976); Mills v. Maryland, 486 U.S. 367, 383-
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84 (1988); Godfrey v. Georgia, 446 U.S. 420, 427-28 (1980). This heightened need 

for reliability requires the provision of “accurate sentencing information [as] an 

indispensable prerequisite to a reasoned determination of whether a defendant shall 

live or die,” Gregg v. Georgia, 428 U.S. 153, 190 (1976), and invalidates 

“procedural rules that ten[d] to diminish the reliability of the sentencing 

determination,” Beck v. Alabama, 447 U.S. 625, 638 (1980). 

As part of the requirement that capital juries receive accurate sentencing 

information, the jury must be properly instructed as to all material elements in its 

sentencing stage deliberations. Walton v. Arizona, 497 U.S. 639, 647 (1990) (“When 

a jury is the final sentencer, it is essential that the jurors be properly instructed 

regarding all facets of the sentencing process”); see Simmons, 512 U.S. at 172 

(Souter, J. concurring) (“That same need for heightened reliability also mandates 

recognition of a capital defendant’s right to require instructions on the meaning of 

the terms used to describe the sentences (or sentencing recommendations) a jury is 

required to consider, in making the reasoned moral choice between sentencing 

alternatives”).  

 When Petitioner’s jury was instructed that he would be eligible for parole after 

40 years, when the truth is that he would not be eligible until he served 47.5 years -

- but see, Mr. Habern’s expert opinion that he would never be paroled -- the jury was 

presented with a false sentencing choice in violation of the above precedent. 
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2. The Trial Court’s Ruling Prevented the Jury from  
 Considering and Giving Full Effect to Relevant  
 Mitigating Evidence Present in this Case 
 

The trial court’s ruling also violated the hallmark requirement of the Eighth 

Amendment that a capital sentencing jury must be permitted to consider and give 

effect to all relevant mitigating evidence that would provide the jury a basis to 

impose a sentence other than death. Lockett v. Ohio, 438 U.S. 586, 605 (1978). It did 

so by denying the jury mitigating information that Petitioner would not pose a future 

danger to society. Skipper, 476 U.S. at 4-5. 

Thus viewed, the fact that in Mr. Habern’s expert opinion Petitioner would 

not ever be paroled and certainly not for at least 70 years is itself a mitigating 

circumstance, particularly in the face of the future dangerousness question. McKoy 

v. North Carolina, 494 U.S. 433, 442 (1990); Penry v. Lynaugh, 492 U.S. 302, 319 

(1989); Sumner v. Schuman, 483 U.S. 66 (1987); Hitchcock v. Dugger, 481 U.S. 

393, 394 (1987); Eddings v. Oklahoma, 455 U.S. 104, 110 (1982).  

The trial court’s failure to permit introduction of this evidence from 

Mr. Habern thus violated the Eighth Amendment and prevented Petitioner’s jury 

from fully considering and giving effect to all relevant mitigating evidence. Penry 

v. Lynaugh, 492 U.S. 302, 319 (1989); Hitchcock, 481 U.S. at 394; Skipper, 476 U.S. 

at 4; Eddings, 455 at 110; Lockett 438 U.S. at 605. “[T]here is no question but that 
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. . . inferences [that a life-sentenced defendant would not pose a future danger to 

society] would be mitigating in the sense that they might serve as a basis for a 

sentence less than death.” Skipper, 476 U.S. at 4-5 (internal quotation marks 

omitted). The parole ineligibility of a life-sentenced defendant “is indisputably 

relevant” to whether he will pose a future danger to society. Simmons, 512 U.S. at 

164. 

However, although states have the discretion not to admit evidence of future 

dangerousness in aggravation, they must permit the jury to consider mitigating 

evidence of the defendant’s likely non-dangerousness as a result of incarceration: 

[E]vidence that the defendant would not pose a danger if spared (but 
incarcerated) must be considered potentially mitigating. Under 
Eddings, such evidence may not be excluded from the sentencer’s 
consideration. 
 

Skipper, 476 U.S. at 5; Simmons, 512 U.S. at 164 (recognizing that it had previously 

held that a “defendant’s good behavior in prison was relevant evidence in mitigation 

of punishment, and thus admissible under the Eighth Amendment” (internal 

quotation marks omitted)). 

Petitioner was sentenced to death by a jury that was provided false, inaccurate, 

and misleading information about when he would become eligible for parole. The 

trial court’s refusal to permit Mr. Habern’s expert opinion into evidence thus 

violated the Due Process Clause and the Eighth Amendment, as Petitioner was not 

permitted to fully “explain or deny” the State’s future dangerousness allegation, nor 
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was he permitted to offer mitigating information regarding when and if he would 

actually be parole eligible.  

C. The District Court’s Opinion 

Because there is an adverse state court decision on the merits of this claim, 

federal review is governed by 28 U.S.C. § 2254(d) and relief is appropriate when a 

state court decision is “contrary to” or “an unreasonable application of” clearly 

established federal law, or involves an “unreasonable determination of the facts.” 

28 U.S.C. § 2254(d)(1)-(2).  

 With respect to Petitioner’s claim that his jury was provided with false 

sentencing information regarding the objective question of when he would be parole 

eligible, the Court ruled that Petitioner’s contention that a defendant is entitled to the 

presentation of accurate sentencing information is “correct.”  ROA.883.  However, 

the Court then concluded that the information provided to the jury was not incorrect, 

because all evidence regarding parole eligibility is too speculative:  “… if parole 

eligibility is a question of fact, then evidence concerning that fact [i.e. parole 

eligibility] is purely speculative and perhaps inherently untruthful.”  ROA.889.   

 In ruling this way, the Court was conflating two separate points:  even if the 

question of when a person will be paroled may be somewhat speculative, parole 

eligibility, on the other hand, is a question of fact that can be accurately discerned 

and presented to a factfinder.  Ironically, the trial court’s instructions endorsed this 
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distinction, but still presented the inaccurate fact that Petitoiner would be parole 

eligible in 40 year:   

Under the law applicable in this case if the defendant is sentenced to 
imprisonment in the Institutional Division of the Texas Department of 
Criminal Justice for life, the defendant will become eligible for release 
on parole but not until the actual timed served by the defendant equals 
40 years without consideration of any good-conduct time. 
 
It cannot accurately be predicted how the parole laws might be applied 
to this defendant if the defendant is sentenced to a term of imprisonment 
for life because the application of those laws will depend on decisions 
made by prison and parole authorities. But eligibility for parole does 
not guarantee that parole will be granted. 
 

ROA.20870. 
 

The Court also found that there was no inaccuracy because the underlying 

convictions that made him parole eligible after 47.5 years, were before the jury.  The 

Court also found that Dr. Cunningham’s testimony that Petitioner would likely die 

in prison cured any error.  ROA.885 

These conclusions are word play.  The inaccuracy of telling the jury that 

Petitioner would be parole eligible in forty years instead of forty-seven was not 

ameliorated by Dr. Cunningham’s conclusion that Petitioner would die in prison.  

This off-the-cuff opinion does not address when Petitioner would be parole eligible–

an objective fact that could have been demonstrated to the jury -- but rather Dr. 

Cunningham’s guess that he would die in prison.   
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Further, the fact that the underlying sentences were before the jury hardly 

fixed this inaccuracy.  One cannot expect a jury to understand and calculate the 

nuances of sentence computation, especially when the trial court instructed it that 

Petitioner would be eligible for parole in forty years. 

D. The State and District Court’s Ruling Violated Simmons v.  
  South Carolina 

 
In the District Court, Petitioner also presented these set of claims as violating 

Simmons v. South Carolina.  In so doing, he acknowledged that this Court’s 

precedent has held that Simmons does not apply in a jurisdiction that permits the 

possibility of parole as an alternative to a death sentence.  He raised Simmons as a 

basis for relief in order to preserve the claim for en banc or certiorari review.  See 

ROA.607. 

III. The District Court Erred When It Denied Funding to Petitioner to 
 Explore New Evidence Produced by the Local Prosecutor During 
 the Course of the Habeas Corpus Proceedings 
 
 As described above (pages 6-8), in the midst of the habeas corpus proceedings, 

the local prosecutor sent undersigned counsel an email, covering a letter and a 

witness statement from a woman named Grace (last name redacted by counsel to 

protect her privacy).  These communications contained information that 

corroborated Petitioner’s partially exculpatory statement given to the police at the 

time of his arrest that presented both potential guilt phase and penalty phase 

defenses.  After moving unsuccessfully to stay the proceedings to allow investigation 
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of this new evidence, counsel moved ex parte and under seal for funding for an 

investigator to explore this new information.  The District Court denied the funding 

request. 

 Petitioner does not believe that he requires a COA to appeal this funding 

ruling.  Accordingly, contemporaneously with the filing of this COA application, he 

has moved for the establishment of a briefing schedule.15 

 Despite Petitioner’s firm belief that he does not require a COA to appeal this 

ruling, in an abundance of caution, he moves for a COA on this ruling.16 

 The Witness Statement provides corroboration of the statement given by 

Petitioner to the police at the time of his arrest.  Per the Court of Criminal Appeals 

Opinion on direct appeal: 

Appellant was arrested on December 3, 2001, and he gave a written 
custodial statement to the police. This statement was not admitted into 
evidence at appellant's trial. In this statement, appellant claimed that an 
“Azteca” gang member nicknamed “Flaco,” whom appellant had 
known in jail, and several other persons, whom appellant did not know, 

 
15 As explained more fully in the contemporaneously filed Motion to Establish a 
Briefing Schedule, Harbison v. Bell, 566 U.S. 180, 183 (2009) held that the COA 
requirements of 28 U.S.C. §2253 do not apply to non-final orders that do not address 
the merits of a habeas corpus claim.  The funding order in question was a non-final 
order that did not “dispose of the merits of a habeas corpus proceeding” and therefore 
per Harbison, no COA is required to appeal this important ruling. 
16 As noted, the motion that sought funding and the order denying funding were 
placed under seal by the District Court at Petitioner’s request.  See note 5, above.  
Counsel will be filing a motion to receive those documents under seal as exhibits to 
the Motion to Establish a Briefing Schedule.  Counsel has no objection to the Court’s 
unsealing of the documents sua sponte, or on motion of the State.	
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were primarily responsible for the victim's murder. Appellant claimed 
that he helped these people commit the offense out of fear they would 
harm his family. He also claimed that his involvement in the offense 
was limited to luring the victim out of the Wal–Mart and helping 
“Flaco” and the others dispose of and burn her body after the others had 
murdered her. At the end of his December 3rd statement, appellant 
made what he characterizes as an expression of remorse. Appellant 
stated: 

First of all, I want to mention my deepest sympathy for the 
family. It is a tragedy that should never have happened, 
young or old. I want to say that my participation in this 
was due to the fact that I was in fear of my family's life. 
These guys just knew too much and they came at me full 
force. I was just looking for a way for my family not to be 
hurt. God I wish there was something I could do to make 
this different for everybody. Right now I am just hoping 
that my family will be protected from those that attempt to 
harm them. I am right now feeling deep confusion and not 
knowing what other person would have done in my shoes 
or circumstances. I hope that the individuals responsible 
are brought to justice. I hope that somebody out there does 
know a little bit more about this and does come out and 
forth. 

Renteria v. State, 206 S.W.3d 689, 695 (2006).  Thus, the newly produced Witness 

Statement corroborates Petitioner’s account of events provided to police at the time 

of his arrest – a statement which reduces his culpability and makes clear his remorse, 

thus implicating both his guilt and penalty. 

 Notably, the new witness relates that her ex-husband told her he had 

knowledge of the victim in this case, i.e., the child taken from the Walmart store. 

The witness’s ex-husband accurately indicated where the body could be found, that 
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the victim was burned during or after the attack, and that “they” had attacked the 

victim.  The statement also indicates that the ex-husband had affiliation with the 

Azteca Gang. 

 As articulated in Petitioner’s stay motion in the District Court, this new 

information and the leads that could be developed through a properly funded 

investigation, could be relevant to a number of potential new claims cognizable in 

habeas proceedings: 

• If the witness attempted to present this information earlier to any law 
enforcement agent, or if law enforcement knew or should have known 
of the facts contained in it, the Statement could form the basis of a claim 
under Brady v. Maryland, 373 U.S. 83 (1963); 
 

• If the witness attempted to present this information to a member of the 
trial defense team, or if the trial defense team unreasonably failed to 
uncover this information, the Statement’s revelations could constitute a 
new claim of ineffective assistance of counsel; 
 

• The Statement and the facts flowing from it may lead to a showing of 
actual innocence of the offense or the death penalty, based on its 
support for a duress defense.  Therefore, even if there is no fault on the 
part of the State and law enforcement, or with trial counsel, such a free-
standing innocence claim is cognizable in capital habeas corpus 
proceedings, see, Herrera v. Collins, 506 U.S. 390 (1993). 

 
 18 U.S.C. § 3599(a)(2) provides an indigent first-time capital habeas 

petitioner the right to investigative services to aid in his habeas litigation: 

(2) In any post conviction proceeding under section 2254 or 2255 of 
title 28, United States Code, seeking to vacate or set aside a death 
sentence, any defendant who is or becomes financially unable to obtain 
adequate representation or investigative, expert, or other reasonably 
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necessary services shall be entitled to the appointment of one or more 
attorneys and the furnishing of such other services in accordance with 
subsections (b) through (f). 
 

Based upon the above description of the circumstances of counsel’s receipt of the 

Witness Statement, and its content, the District Court erred and abused its discretion 

when it denied funding. 

CONCLUSION 

 This Court should issue a COA to appeal the District Court’s denial of 

Renteria’s claims. Any doubts as to whether a certificate of appealability should 

issue must be resolved in Renteria’s favor, as he faces the death penalty. See Rhoades 

v. Davis, 852 F.3d 422, 427 (5th Cir. 2017). 

 

Respectfully submitted,  

/s/ Michael Wiseman 
 
Michael Wiseman 
Wiseman & Schwartz, LLP 

       718 Arch Street, Suite 702 North 
       Philadelphia, PA 19106 
       wiseman@wisemanschwartz.com 

(267) 758-2326 
 
Kate Sauer Pumarejo 
P.O. Box 204472 
Austin, TX 78720 

  katesauerlaw@gmail.com 
(917) 597-2876 

 
September 24, 2019 
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Combined Certificates 

 
 I, Michael Wiseman, hereby certify as follows: 

 
• This document complies with the type-volume limit and the word limit of Fed. 

R. App. P. 32(a)(7)(B) because, excluding the parts of the document exempted 
by Fed. R. App. P. 32(f), this document contains 8,896 words as determined 
by the word processing software on which the brief was drafted; 

 
• This document complies with the typeface requirements of Fed. R. App. P. 32 

(a)(7)(B)(i) and Fed. R. App. P. 32(a)(5), and the type-style requirements of 
Fed. R. App. P. 32(a)(6), because this document has been prepared in a 
proportionally-spaced typeface using Microsoft Word in size 14 font in Times 
New Roman; 

 
• That on September 24, 2019 I served a copy of the foregoing upon the 

following person by filing the same with this Court’s ECF Filing system: 
 

Jefferson David Clendenin 
Edward Larry Marshall 

Office of the Texas Attorney General 
 

 
/s/ Michael Wiseman 
 
Michael Wiseman 
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UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

_______________________________ 
      : 
DAVID RENTERIA,    : 
      : 
  Petitioner-Appellant, : 
      : 
  v.    : 
      : 
LORIE DAVIS, Director, Texas  : 
Department of Criminal Justice,  : 
Correctional Institutions    : 
Division,      : 
      : 
  Respondent-Appellee. : 
      : 
______________________________ :

 
 
 

Docket Number 
19-70009 

 
 

Capital Case 
 
 
 
 
 
 
 

 
PETITIONER-APPELLANT’S MOTION TO  

ESTABLISH A BRIEFING SCHEDULE 
 

 Petitioner-Appellant, David Renteria (hereafter, Petitioner), through counsel, 

moves to establish a briefing schedule in this capital habeas corpus case.  

Simultaneous with the filing of this Motion, Petitioner has filed an Application for a 

Certificate of Appealability.  The COA Application raises two COA-worthy grounds.  

However, because the District Court made a legal error that does not require the 

issuance of a COA in order to appeal, Petitioner moves for a briefing schedule on 

this legal error, described herein.1 

 
1 In an abundance of caution, Petitioner has also raised this error as ground three in 
his COA application. 
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Background 

 Petitioner is a prisoner sentenced to death by the State of Texas. He filed a 

federal habeas corpus petition in 2015.  On May 18, 2018, while the District Court 

was considering the claims presented in his habeas petition, undersigned counsel 

received an email from Lori Hughes, Senior Trial Division Chief, employed by the 

District Attorney of the 34th Judicial District – the office that prosecuted Petitioner 

in El Paso County, Texas. Attached to the email was a brief letter and a “Witness 

Statement.”  ADA Hughes’ letter describes the Witness Statement as “a statement 

from Grace [last name redacted by counsel], regarding her suspicion that her former 

husband had information relating to the death of Alejandra Flores [the murder 

victim].”   

 The Witness Statement was given to the police on April 23, 2018.  Counsel 

for Petitioner was completely unaware of the identity of the witness who gave the 

statement or that it was being provided or contemplated.  There has been no contact 

between counsel and the witness.  A copy of the Hughes e-mail, accompanying letter 

and the Witness Statement are attached as Exhibit A. 

 The Statement’s central revelation is not merely that the witness’s former 

husband had “information” relating to the case, but that her former husband, a 

member of the Azteca Gang, was involved in the murder of the victim in Petitioner’s 

case.  This statement thus provides crucial corroboration of Petitioner’s statement 
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provided to the police upon his arrest and may have a dramatic impact on his 

conviction and sentence.   

Per the Court of Criminal Appeals Opinion on direct appeal: 

Appellant was arrested on December 3, 2001, and he gave a written 
custodial statement to the police. This statement was not admitted into 
evidence at appellant's trial. In this statement, appellant claimed that an 
“Azteca” gang member nicknamed “Flaco,” whom appellant had 
known in jail, and several other persons, whom appellant did not know, 
were primarily responsible for the victim's murder. Appellant claimed 
that he helped these people commit the offense out of fear they would 
harm his family. He also claimed that his involvement in the offense 
was limited to luring the victim out of the Wal–Mart and helping 
“Flaco” and the others dispose of and burn her body after the others had 
murdered her. At the end of his December 3rd statement, appellant 
made what he characterizes as an expression of remorse. Appellant 
stated: 

 
First of all, I want to mention my deepest sympathy for the 
family. It is a tragedy that should never have happened, 
young or old. I want to say that my participation in this 
was due to the fact that I was in fear of my family's life. 
These guys just knew too much and they came at me full 
force. I was just looking for a way for my family not to be 
hurt. God I wish there was something I could do to make 
this different for everybody. Right now I am just hoping 
that my family will be protected from those that attempt to 
harm them. I am right now feeling deep confusion and not 
knowing what other person would have done in my shoes 
or circumstances. I hope that the individuals responsible 
are brought to justice. I hope that somebody out there does 
know a little bit more about this and does come out and 
forth. 

 
Renteria v. State, 206 S.W.3d 689, 695 (2006).  Thus, the newly produced Witness 

Statement corroborates Petitioner’s account of events provided to police at the time 
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of his arrest – a statement which reduces his culpability and makes clear his remorse, 

thus implicating both his guilt and penalty. 

 Notably, the new witness relates that her ex-husband told her he had 

knowledge of the victim in this case, i.e., the child taken from the Walmart store. 

The witness’s ex-husband accurately indicated where the body could be found, that 

the victim was burned during or after the attack, and that “they” had attacked the 

victim.  The statement also indicates that the ex-husband had affiliation with the 

Azteca Gang. 

 Upon receipt of this information, undersigned counsel attempted to contact 

Ms. Hughes, who provided the statement to counsel.  Ms. Hughes did not respond.  

Counsel next moved for a 90-day stay of the habeas proceedings to permit 

investigation of his witness before a final decision was issued on his petition.  

ROA.756. After the court denied the stay request, counsel filed an ex parte and 

sealed motion seeking funds to employ an investigator to locate and interview the 

witness.  The Court denied the funding request.2  It is that denial that Petitioner 

wishes to appeal.3 

 
2 Although the funding motion and the Court’s order denying it were filed under 
seal, Petitioner no longer sees a need for sealing.  Consequently, Petitioner attaches 
the funding motion and the District Court’s order denying funding as Exhibits B and 
C. 
3 Although counsel requested additional funds for counsel, as well as for the 
investigator, counsel does not seek to appeal the denial of further attorney fees. 
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A Certificate of Appealability is Not Required 
To Appeal the Denial of Funding 

 
 Generally, when a habeas corpus petitioner does not prevail in a district court 

he must receive a COA from either that court or from a court of appeals in order to 

appeal.  See 28 U.S.C. §2253.  However, Harbison v. Bell, 566 U.S. 180, 183 (2009) 

held that the COA requirements of section 2253 do not apply to non-final orders that 

do not address the merits of a habeas corpus claim: 

This provision governs final orders that dispose of the merits of a 
habeas corpus proceeding -- a proceeding challenging the lawfulness 
of the petitioner's detention. See generally Slack v. McDaniel, 529 U.S. 
473, 484–485 … (2000); Wilkinson v. Dotson, 544 U.S. 74, 78–83 … 
(2005). An order that merely denies a motion to enlarge the authority 
of appointed counsel (or that denies a motion for appointment of 
counsel) is not such an order and is therefore not subject to the COA 
requirement. 
 

 As in this instant case, Harbison addressed a funding question under 18 

U.S.C. §3599.  As explained above, the District Court refused to fund the 

investigation of new evidence related to both guilt-innocence and penalty. 

 The denial of the funding request was error.4  As articulated in Petitioner’s 

stay motion in the District Court, this new information, and leads that could be 

 
4 Petitioner does not believe that this motion is a proper vehicle to address the merits 
of the District Court’s denial of investigative funds.  He would nonetheless point out 
that the Court’s reason for denying funding – that any resulting claim would be 
unexhausted – was not a proper basis for denial of such funds.  This is true for a 
variety of reasons, that will be addressed in the forthcoming brief. 
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developed through a properly funded investigation, could be relevant to a number of 

potential new claims cognizable in habeas proceedings: 

• If the witness attempted to present this information earlier to any law 
enforcement agent, or if law enforcement knew or should have known 
of the facts contained in it, the Statement could form the basis of a claim 
under Brady v. Maryland, 373 U.S. 83 (1963); 

 
• If the witness attempted to present this information to a member of the 

trial defense team, or if the trial defense team unreasonably failed to 
uncover this information, the Statement’s revelations could constitute a 
new claim of ineffective assistance of counsel; 

 
• The Statement and the facts flowing from it may lead to a showing of 

actual innocence of the offense or the death penalty, based on its 
support for a duress defense.  Therefore, even if there is no fault on the 
part of the State and law enforcement, or with trial counsel, such a free-
standing innocence claim is cognizable in capital habeas corpus 
proceedings, see, Herrera v. Collins, 506 U.S. 390 (1993). 
 

 The denial of the funding motion was non-final order and did not call directly 

into question whether Petitioner’s detention is unconstitutional.  Per Harbison, this 

Court should issue a briefing schedule on this legal error.  Should the Court grant 

COA on either of the two other claims presented in his COA application, then it 

should set a briefing schedule for the funding claim, and whatever other grounds for 

which the Court grants COA. 

 WHEREFORE, counsel for Petitioner respectfully request that the Court 

establish a briefing schedule on the legal error related to the denial of funding. 
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Respectfully Submitted, 

/s/ Michael Wiseman     /s/ Kate Sauer Pumarejo 
 
Michael Wiseman      Kate Sauer Pumarejo   
  

Co-Counsel for Petitioner 
 

Dated: September 24, 2019 
 

Certificate of Service 
 

I, Michael Wiseman, hereby certify that on this 24th day of September 
2019 I served a copy of the foregoing upon the following person by 
filing the same with this Court’s ECF Filing System: 
 

Jefferson David Clendenin 
Edward Larry Marshall 

Office of the Texas Attorney General 
 

       /s/ Michael Wiseman 
 
       Michael Wiseman 
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Subject: David Renteria Capita  Murder

Date: May 18  2018 at 2:04 PM
To: Wiseman aw@comcast net katesauer aw@gmai com robinnorris@spcg oba net mbetancourt@ e opez aw com
Cc: Tom Darno d TDarno d@epcounty com Li y Stroud LStroud@epcounty com C endenin  Jay Jay C endenin@oag texas gov

Counsel for David Renteria,
Please see attachment.
Regards,
Lori Hughes
Senior Trial Division Chief
 
  

 
District Attorney's Office
500 E. San Antonio, Ste. 201
El Paso, TX  79901
 
Phone:  915.546.2059 x3051
Fax:  915.533.5520
E-mail:  lhughes@epcounty.com
 
 
 

Renteria 
David.pdf
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 
______________________________ 
      : 
David Santiago Renteria,   : 
      : 
  Petitioner,   : 
      : 
  v.    : 
      : 
LORIE DAVIS, Director, Texas  : 
Department of Criminal Justice,  : 
Correctional Institutions Division, : 
      : 
  Respondent.   : 
      : 
______________________________ :

 
 
 
 

Docket Number 3:15-CV-62 
 

Honorable Frank Montalvo 
United States District Judge 

 
Capital Habeas Corpus 

 
 
 
 
 

 
PETITIONER’S EX PARTE AND SEALED MOTION FOR FUNDS 

 
 Petitioner’s counsel hereby move for additional funding in order to permit the 

exploration, investigation and potential presentation of new evidence to this Court, 

and in support state the following. 

Additional Hours for Counsel 

 Undersigned counsel Wiseman was appointed by this Court pursuant to the 

Criminal Justice Act.  The Court signed a budgeting order on February 11, 2016 

affording Wiseman 240 hours of legal work, and an additional 40 hours for travel.  

In January 2018 Wiseman submitted his first interim voucher, claiming 222.6 hours 
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in legal work, and 22.8 hours for travel.  This leaves Wiseman with 17.4 hours for 

legal work, and 17.2 for travel.1 

 The Court also appointed associate Kate Sauer Pumarejo as substitute counsel 

and allotted her 80 hours of legal work.  Her hours have been used entirely and she 

has recently spent time on this case without expectation of reimbursement, including 

traveling to consult with Renteria about the recently disclosed evidence. 

 Based upon the evidence that has been disclosed to counsel that resulted in 

the Motion for Stay (document # 107), and the Motion for Reconsideration 

(document # 112), counsel require additional time to work on this aspect of the case.  

Pumarejo requests an additional 40 hours; Wiseman requests an additional 20 hours.   

 These hours will be needed to assist in the investigation and evaluation of the 

new evidence, and to present new claims to the Court, if any.   

Request for Appointment of Fact Investigator 
 

 Counsel have not previously requested appointment of a fact investigator, but 

instead relied on the appointment of a mitigation specialist, Dyhanna Fernandez.  

Because Ms. Fernandez is a mitigation specialist and, in any event, located in 

Washington state, counsel have identified a fact investigator from El Paso, Texas, 

                                                      
1 These figures are exclusive of recent time spent filing a Motion for Stay, and a Motion for 
Reconsideration. 
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who is highly qualified and available to work on the investigation of the new 

evidence.   

 Attached is the curriculum vitae of Alma Lagarda.  Lagarda is a 

lawyer/investigator and is fluent in Spanish.  Lagarda currently acts an investigator 

for MCLAP (the Mexican Capital Legal Assistance Project) and has extensive 

experience working on capital matters as a lawyer, investigator and mitigation 

specialist.  Counsel believe that she will require a maximum of 75 hours.  Her rate 

is $125 per hour. 

Conclusion 

 Counsel understand that the Court has already denied the Stay Motion, and 

that the Court may also deny the Reconsideration Motion.  However, the request for 

a stay is not necessarily linked to the instant request.  That is because counsel do not 

know how close the Court is to issuing a decision on the habeas petition.  It may well 

be that the Court would not issue one in the next several weeks or even months.  

Therefore, even if a formal stay is not issued, counsel request this additional funding 

in order to explore the critical new evidence in this case. 

 All totaled, counsel request a maximum of $18,295 for these efforts, as 

follows:  investigator, $125 x 75 hours = $9,375; Wiseman, $188 x 20 hours = 

$3,760; and, Pumarejo, $129 x 40 hours = $5,160.   
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Respectfully Submitted, 

/s/ Michael Wiseman     /s/ Kate Sauer Pumarejo 
 
Michael Wiseman      Kate Sauer Pumarejo    
Attorney at Law      Attorney at Law  
PO Box 120       PO Box 204472   
Swarthmore, PA 19081     Austin, TX 78720  
215-450-0903      917-597-2876  
wiseman_law@comcast.net    katesauerlaw@gmail.com   
 

Co-Counsel for Petitioner 
 

Dated: June 11, 2018 
  El Paso, Texas 
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United States Court of Appeals 
FIFTH CIRCUIT 

OFFICE OF THE CLERK 
 
LYLE W. CAYCE 

CLERK 

 
 
 
 

 
TEL. 504-310-7700 

600 S. MAESTRI PLACE, 

Suite 115 

NEW ORLEANS, LA 70130 

   
May 17, 2019 

 
 
 
Ms. Kate Sauer Pumarejo 
P.O. Box 204472 
Austin, TX 78720 
 
Mr. Michael Wiseman 
P.O. Box 120 
Swarthmore, PA 19081 
 
 No. 19-70009 David Renteria v. Lorie Davis, Director 
    USDC No. 3:15-CV-62 
     
 
Dear Ms. Pumarejo, and Mr. Wiseman, 
 
We have docketed the appeal as shown above, and ask you to use the 
case number above in future inquiries. 
 
Before this appeal can proceed you must apply for a certificate of 
appealability (COA) to comply with 28 U.S.C. § 2253.  If you wish 
to proceed, address your motion for COA to this court.  Also send 
a separate brief supporting the motion.  In the brief set forth 
the issues, clearly give supporting arguments.  Your "motion for 
COA" and "brief in support" together may not exceed the length 
limitations set forth in FED. R. APP. P. 32(a)(7).  You must 
electronically file your documents within 40 days from the date of 
this letter.  If you do not do so we will dismiss the appeal, see 
5TH CIR. R. 42. Note that 5TH CIR. R. 31.4 and the Internal Operating 
Procedures following rules 27 and 31 provides the general sense of 
the court on the disposition of a variety of matters, which 
includes that except in the most extraordinary circumstances, the 
maximum extension for filing briefs is 30 days in criminal cases 
and 40 days in civil cases. 
 
Guidance Regarding Citations in Pleadings. 
 
5TH CIR. R. 28.2.2 grants the Clerk the authority to create a 
standard format for citation to the electronic record on appeal.  
You must use the proper citation format when citing to the 
electronic record on appeal. 
 

A. In single record cases, use the short citation form, "ROA" 
followed by a period, followed by the page number.  For 
example, "ROA.123." 

 
B. For multiple record cases, cite "ROA" followed by a period, 

followed by the Fifth Circuit appellate case number of the 
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record referenced, followed by a period, followed by the 
page of the record.  For example, "ROA.13-12345.123."   

 
ATTENTION ATTORNEYS:  Direct access to the electronic record on 
appeal (EROA) for pending appeals will be enabled by the U S 
District Court on a per case basis.  Counsel can expect to receive 
notice once access to the EROA is available.  Counsel must be 
approved for electronic filing and must be listed in the case as 
attorney of record before access will be authorized.  Instructions 
for accessing and downloading the EROA can be found on our website 
at www.ca5.uscourts.gov/attorneys/attorney-forms/eroa_downloads.  
Additionally, a link to the instructions will be included in the 
notice you receive from the district court. 
 
Sealed documents, except for the presentence investigation report 
in criminal appeals, will not be included in the EROA.  Access to 
sealed documents will continue to be provided by the district court 
only upon the filing and granting of a motion to view same in this 
court. 
 
By copy of this letter, we advise counsel for respondent-appellee 
that their response to the motion and brief is do 30 days 
thereafter. 
 
Reminder as to Sealing Documents on Appeal:  Our court has a strong 
presumption of public access to our court's records, and the court 
scrutinizes any request by a party to seal pleadings, record 
excerpts, or other documents on our court docket.  Counsel moving 
to seal matters must explain in particularity the necessity for 
sealing in our court.  Counsel do not satisfy this burden by simply 
stating that the originating court sealed the matter, as the 
circumstances that justified sealing in the originating court may 
have changed or may not apply in an appellate proceeding.  It is 
the obligation of counsel to justify a request to file under seal, 
just as it is their obligation to notify the court whenever sealing 
is no longer necessary.  An unopposed motion to seal does not 
obviate a counsel's obligation to justify the motion to seal. 
 
                             Sincerely, 
 
                             LYLE W. CAYCE, Clerk 

       
                             By: _________________________ 
                             Monica R. Washington, Deputy Clerk 
                             504-310-7705 
 
cc: Mr. Jefferson David Clendenin 
 Mr. Edward Larry Marshall 
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 Case No. 19-70009 
 
 

 
 
 
DAVID SANTIAGO RENTERIA, 
 
                    Petitioner - Appellant 
 
v. 
 
LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE, 
CORRECTIONAL INSTITUTIONS DIVISION, 
 
                    Respondent - Appellee 
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Footnotes

1 “ECF No.” refers to the Electronic Case Filing number for documents docketed in this case. Where a
discrepancy exists between page numbers on filed documents and page numbers assigned by the ECF
system, the Court will use the latter page numbers.

2 Texas state law entitles the defense to fifteen peremptory challenges. See Tex. Code Crim. Pro. art
35.15(a). Texas case law allows a trial court to allocate additional peremptory challenges when the defense

expends their original allotment. See Cooks v. State, 844 S.W.2d 697, 717 (Tex.Crim.App.1992) (“It is
clearly within the discretion of the trial court to grant additional peremptory challenges upon exhaustion of
the statutory number of strikes.”).

3 Long hair.
4 See Curry v. State, AP-77,033, 2017 WL 781740, at *16 (Tex. Crim. App. Mar. 1, 2017) (“the Texas

Legislature amended Article 37.071 in 2005, creating life without parole as the only alternative to the death
penalty for defendants convicted of capital murder”).

5 Mark Williams and Mark Robert Williams are the same person.
6 The Court believes this person is Robert P. Tomes.
7 Abrogated by Atkins v. Virginia, 536 U.S. 304 (2002).
8 In 2005, the Texas Legislature amended the statute to allow for life imprisonment without the possibility of

parole. See Tex. Penal Code § 12.31(a); Tex. Code Crim. Proc. art. 37.071 §§ 1, 2(a)(1), (g);
S.B. 1507, 79th Leg., 2005 Reg. Sess. (Tex. 2005).

9 Blue v. Thaler, 665 F.3d 647, 669 (5th Cir. 2011).
10 Chamberlain v. State, 998 S.W.2d 230, 234 (Tex. Crim. App. 1999).
11 Lagrone v. State, 942 S.W.2d 602 (Tex. Crim. App. 1997).
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