- SUPREME COURT OF GEORGIA
Case No. S20H0537

June 29, 2020

The Honorable Supreme Court met pursuant to

adjournment.
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The following order was passed.

SHAUNA SMITH v. BROOKS BENTON, WARDEN.

Upon consideration of the application for certificate of
probable cause to appeal the denial of habeas corpus, it is ordered
that it be hereby denied.

All the Justices concur.

Trial Court Case No. 17CV0575

- SUPREME COURT OF THE STATE OF GEORGIA n e
Clerk's Office, Atlanta

I certify that the above is a true extract from the
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.
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#% EFILED IN OFFICE
CLERK OF SUPERIOR COURT
HABERSHAM COUNTY, GEORGIA

IN THE SUPERIOR COURT OF HABERSHAM COUNTY RJSZ&YV(\)ISJM?TH
. STATE OF GEORGIA OCT 01, 2019 02:26 PM
SHAUNA SMITH, _* : CIVIL ACTION Hobershars Couny, Georga
- GDC # 1000446646, *10 NO.17CV0575RS i
£
Petitioner, *
%
V. &
. * .
BROOKS L. BENTON, WARDEN, * HABEAS CORPUS
. v , *
Respondent. *
- FINAL ORDER

Petitioner Smith ﬁled this habeas corpus petition to challenge the validity of
her December 2010 Fulton County jury trial conv1ct10ns for malice murder, |
burglary, and possessmn of a ﬁrearm during comm1s.smn‘of a felony; whlch were.
affmned-,von'appeal in 2016. Upon;conmderatlon of the record as established at an
evidentiary hearing held on September 19, 2018 ! the Court denies relief; based on‘
;che following ﬁndmgs of fact and conclusmns of Iaw _.

| e I PROCEDURAL HISTORY |
Petiﬁoner was indicted with Gregory Williams by the grand jury of Fulton
County on May 19, 2009, for xﬁalice murder (count 1), felony murder (count 2),
aggravated assault with a deadly weapon (count 3), burglary (count 4) and

possession: of a ﬁrearm dunng commission of a felony (count 5) in connection

! Citations to the September 19, 2018, evidentiary hearing transcript will hereafter
be referred to as “HT.”
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with the death 6f Biian Mosely: (HT.-11-13):- Ata joint jury trjal with Williams,
on December 13-20, 2010, Petitioner was foundlguilty:of all Y,coun'ts and sentenced . ,
to life imprisonment for count 1, twenty years.consecutive imprisonment for

count 4, and five years consecutive imprisonment for count 5. (HT. 15 17-28).
. Petitioner _ellanged c_:ounsel_,po,s@{;t_;ial and, enurne;a;ed one error on direct

P - ToAy

appeal:
The trial court denied Appellant of her ﬁmdamental nght to. be present at all
critical-stages of trial under the Georgia Constitution by holdmg a bench
.+ conference at, which Appellant was not present, without a valid waiver, in
which it was decided to excuse a “petit juror without Appellant’s consent and. -

, ﬂthen excusmg sa1d Juror W1thout Appellant S consent

(HT 3419).
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The Georgla Supreme Court determmed tlns c1a1m lacked ment and
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affirmed Pet1t10ner S, conv1ct10ns 1n szth v‘ State 300 Ga 161 794 S E 2d 127 .

(2016). e o ,
'D&EHed wasl: lect Mouenber 4 30
Petmoner ﬁled this petmon on JanualylZS 2018 challengmg these

Five o
conv1ct10ns and ra1smg four grounda On Auguet 7 201 8 Petmoner ﬁled an
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amended petmon replacmg her orxgmal petmon rmsmg twelve grounds Petmoner
and her former appellate counsel J onathon MaJ eske, test1ﬁed at the September

2018 heanng After the close of ev1dence at the September 201 8 hearmg,
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Petitioner’s current habeas eounsel Rodney Zell entered hlS appearance on
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January 16, 2019. -In Petitioner’s proposed order, submitted on qugust 26‘,72,0_19, o
Petitioner moves forward on one ground. -

1L PETITIONER’S SOLE GROUND

In Pétitioner’s sole groﬁpd in her proposed order, Petitioner alleges that
appellate counéél was ineﬁéctive- for failiﬁg to Faise on appeal that her trial counsel
was deficient for not moving to suppress the phone records presented as evidence
against her. (Petitioner’s Proposed Order, p. 4). Petitioner argues that the situation
exceeded thé scope of the search and fhat"cbunsel was deficient for 'failing'to raise
this issue on appeal. /d. at 7-8. Petitioner also argués that ahy deficiency is not
harmless, as the Supréme Court of Georgia placed a great ;leal of emphasis on the

importance of these cell phone _recordé, and that there is a reasonable probability of

a different result had this evidence not been admitted at trial. Jd. at 5-6,8.

Findings of Fact
J onathoﬁ Majeske ;vas retéined on éﬁpé;al to represent Petitioner. (HT. 12).
At the time Majeske répresented Petitioneron app‘éél, he had handled 65-70 fel;ny
jury frials and about six appeals. (HT.. 12) ”Majeske prepared for the appeal by
~ reviewing discovery, revié\;v”xxug the transcripts and ei?idence, and meeting with
Petitioner after reviewing zthose décﬁknenté. (HT 13). He also discussed the case
with former trial counsel, (HT. 13).
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During cross-examination of Detective Buchanan at trial, n'ial counsel
questloned Detecnve Buchanan about hrs pursult of cell phone records of
Petmoner (HT 253 8) Detectwe Buchanan adrmtted to embelhshmg the fax
cover sheet for the request to Sprmt and Metro PCS Where he claxmed that he had
reason to beheve that Petttroner and another 1nd1v1dua1 were plannmg to “leave
town.” (HT. 2537-40) Majeske d1d not behetre there was 2 vrable clalm to raise
concerning trial counsel not moving to supp,ress the cell phone records obtained by
Detective Buchanan. (HT. 15). Majeske. thought that trial counsel had.
mplemented sound trial strategy by cross-exammmg and 1mpeachmg the Detective
about’ thls issue at trlal (HT 43 49) Ma]eske beheved that Detectlve Buchanan s
request for the cell phone records was authonzed and that any embelhshment on
the fax sheet did not have any constituti()nal significance to have justified the filing
ofa motxon to suppress (HT 15, 44- 45) o o

Majeske thought that the 1ssue he raased on appeal was the one 1ssue that
could have been successﬁﬂ (HT 19) Majeske thought 1t was a very clean tnal

(HT. 19).

. Conclusmns of Law

 Strickland v. Washmgton, 466 U S 668, 687 (1984) sets forth a two-
pronged test, both of which must be proven by a defendant to prevall on a claim of

ineffective assistance.
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First, thie defendant must-show that' ¢ounsél’s'performance was -
deficient. This requires showmg that counsel made errors so serious
that counsel was riot functioning as the “cotnse]” guaranteed by the ~
Sixth Amendment. Second, the defendant must show that the
deficient performance prejudlced the défense. “This requires showmg

-that counsel’s errors.were:so serious as to deprive the defendantofa

fair trial, a trial whose result is reliable. Unless a defendant makes

- both showings; it cannet be said that the conviction or death sentence

resulted from a breakdown in the adversary process that renders the

" 'result unreasonable.

As to the first prong, this Court’s scrutiny of an attorney’s performance

must be “highly deferential.” Strickiand; 466.U.S. at 689. . -

A fair assessment of attorney performance requires that every effort

be made to eliminate the distorting effects of hindsight, to reconstruct
the circumstances of counsel’s challenged conduct, and to evaluate the-
conduct from counsel’s perspective at the time.
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As to the prejudice prong:

The defendant must show that there isa reasonable probab111ty that

“ but for counsel’s unprofessional errozs; . the result'of the proceeding .

would have been different. A reasonable probability is a probablhty
sufficient to undemune confidence’in the outcome.’

Strickland, 466 U.S. at 694.

A reviewing court does not have to decide both prongs of this test in order

to resolve an ineffective assistance claim, as the objéct “is not to grade counsel’s

performance.” Id.at 697. Ifitis easier to dispose of an ineffective assistance
p

\
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claim on the basis that rio prejudice has .bee_‘x.l;_‘s.hewa,’ “that course slxeule b’e
followed.”, Id. -

The Georgia Supreme Court has adopted Stnckland for anal);mng an
appellate attorney’s performance Shorter v. Waters, 275 Ga 581,57 1 S E 2d
373 (2002). When the claim is that appellate counsel was meffectlve for not
ralsmg a particular issue on appeal, a petmoner must overcome the “strong
presumption” that. appellate counsel’s actions fell within the range of rea.s‘onal)le
professional conduct and affirmatively show that appellate counsel’s declslon rlot
to raise the isstie “was an- unreasonable one whlch only an incompetent attomey
would have made.” . Griffin v. Terry, 291 Ga 326 337, 729 S.E 2d 334 (2012)
(citations omitted). To establish prejudice, 2 petitioner. must_ slxow that, but for :. -
counsel’s unprofessional errors, tyh‘e_result; g_t" .tlte ‘;proceeding W'Q“ld _have beeri |

different. Id. . - e e

‘Where the claim is that appellate counsel was~ ineffective for not raising
claims of trial counsel ineffectiveness, f‘tvyo layers of fact and law are m\tol\;ed tn
the analysis of the habeas court’s dec1smn ? Gramzak V. Beasley, 304 Ga 5 12 o
820 S.E.2d 50 (2018) To find that appellate counsel provxded meffectlve »
assistance, a reviewing court must determme that appellate counsel’s performance

E w..l s
was deficient in not raising the issue. Id. lf ?PPEFI,l?te coupeel’s perform.ance. is '

found to be deficient, then the petitioner must establish prejudice, which requires
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a showing'that, ha}d the trial 'ce'un'éelineffeetlveness'clafm been raised on appeal, .
there is a reasonable p'robability that the outcome of the appeal would have been
different. Id “Thls, in turn reqmres a ﬁndmg that trial counsel provided -
deﬁclent representatlon and that the defendant was prejudiced by it.” Id.

Pefitioner has not satisfied either prong of the Strickland test. Petitioner
has not shcwn"tllat appellate counsel’s performancé was deficient nor has she
estaﬁuéhed the requisite prejudice.  *

‘ Appellate counsel reviewed discovery, the transcripts, and evidence; met
with Petmoner after’ rev1ewmg everythmg, and discussed the case with former
trial couneel. (HT. 1"3). Appellate cQunsel Was aware of the fax cover sheet by -
Detective Buchanan to obtain the bh_dne ‘re_c‘ofé’ié ‘and reviewed this issue, .
including trial counsel’s éross-examinatién of Detective Buchanan. (HT. 43,
492537—40) Appellate counsel reasonably determined that trial counsel used. -
good strategy in nnpeachmg Detecnve Buchanan during ‘cross-exarhination by
quesnonmg Detectlve Buchanan about the fax cover sheet admitting exhibits of
the fax cover sheet and havmg Detectxve- Buchanan admit to embellishing. (HIT.
43, 492537-40) Appellate counsel concluded that there was no viable basisto
challenge tnal counsel’s effectlveness partxcularly as' Detective Buchanan’s
request was authonzed desplte any embelhshments on the fax cover sheet. (HT. -

- 44—45): Petitioner has not shown that'appellate counsel performed deficiently as
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to his decision not to raise this issue.of trial counsel ineffectiveness, on appeal. See .

Gramiak v. Beasley, 304 Ga. 512 Appella}t'g chqnsgle gl_t;g:i_s:ion_w‘gg rg:;qsc;)gabl‘é?, ‘

as Petitioner has not shown there was a viable basis foxj trial cougsel to hqyg .

moved to suppress the cell phone :egorng)eEect\ivgBuchanpan obtamed See

Marchman v. State, 299 Ga. 534, 538, "187 S.E.2d 734,740 (2016), Registg v.

State, 292 Ga. 154, 154,734 S:E.2d 19, 20 (2012) o
Further, Petitioner has not shown'_thgtqg,:}}g_ was prejudlced by apPellate o

counsel’s decision nt to rgise this isspe on appeal. Trxal counsel hgd_ no viable

basis to pursue a motion to suppress; thus, Petitioner has not shown tria_l;pop;ns?l .

was ineffective. Phone records are business records owned by the, telephone :

company, not a defendant, and defendants generally lack standing to challenge

the release of such records under the Fourth Amendment because they do not

have a reasonable expectation of privacy in records belonging to sorr;eone else.

Marchman, 299 Ga. at 538; Registe, 292 Ga. at 154. Petitioner argues that police

~ are required to obtain a search warrant when searching a cell phone, citing Riley

v. California, 573 U.S. 373 (2014). (Petitioner’s Proposed Order, p. 6).

However, in Marchman v. State, the Georgia Supreme Court determined that

Riley was distinguishable, as it involved the seizure of a cell phone, incident to

arrest, as opposed to phone information duly obtained from a third party such as a

phone’s service provider. Marchman v. State, 299 Ga. 534, 538, 787 S.E.2d 734,

g\‘
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740'(2016). Bécatise a motion t6 Stippress admissible svidence would have been -
without merit, tifal coutisel’s decision o to pursue stich'a motion did not amount -
to ineffective assistance of Gounsel. See Moore v. State, 293 Ga. 676, 679, 748 -~
S.E.2d 419, 424 (2013) '(faiili're‘ to raise'a meritless motion is not ineffective
assistance of counsel). Petitioner hasnot shown that, had this claim of trial
counsel ineffectiveness been raised, there was a reasonable probability that the
outcome of the appeﬁl" would have been different.

In conclusion, Petitioner has riot met her burden under Strickland to succeed
on her claim of aﬁééllaté Eoﬁnsél‘ meffecnveness Petitioner’s sole ground lacks

merit.



CONCLUSION

Wherefore, the habeas corpus petition is denied.

If Petitioner desires to appeal this order, she must file an application fora
certiggate of probable cause to appeal with the Clerk of the Georgia Supreme
Court within thirty (30) days of the date this order is filed. Petitioner must also file
a notice of appeal with the Clerk of the Habersham County Superior Court within
‘the same thirty (30) day period.

The Clerk of the Superior Court is hereby directed to provide a copy of this

order to Counsel for Petitioner, Respondent, and the Attorney General’s Office.

SO ORDERED, this o 1 day of_Sppeen b 2019,

e -

RUSSELL W. SMITH, Chief Judge
Mountain Judicial Circuit

Prepared by:

(Ml

, MATTHEW M. YOUN
Assistant Attorney General
Georgia Department of Law
40 Capitol Square, S.W.
Atlanta, Georgia 30334-1300
(404) 656-3399
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SE2d 587) (1996) (the Supreme Court has the ultimate responsibility for determi
appellate jurisdiction). Additionally, the Supreme Court has exclusive appellat
jurisdiction over all cases involving habeas corpus. See Ga. Const. 1983, Art.
VI, Par. III (4). Accordingly, this application is hereby TRANSFERRED to the
Supreme Court for disposition.
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