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No. 17-14707-AA

UNITED STATES OF AMERICA,
LI Plaintiff-Appellee,

versus

ANTONIO U. AKEL,

Defendant-Appellant

\
Appeal from the United States District Court 

for the Northern District of Florida

Before: WILSON, EDMONDSON, and HULL, Circuit Judges.

BY THE COURT:

Before the Court is Appellant’s “Motion to Recall the Mandate to Prevent Injustice, 11th 
Cir. R. 41-l(b), and/or Motion Raising a Structural Error, Where the Complete Absence.of 
Counsel During the Briefing Stage of Dec 6, and July 30, 2018, as Well as this Courts Actual

Decisional Process of Sept. 11, 2019 was a Violation and Denial of the Appellants Sixth

.Amendment Right. Cf! \th Cir. R. 2-1

Appellant's motion is DENIED.
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CE;
; "The Sixth Amendment withholds from federal courts, in all criminal proceedings, the power
t— and authority to deprive an accused of his life or liberty unless he has or waives the

: ' a„i,tanrfi 0f counsel." Johnson v. Zerbst, 304 U.S. 458, 463, 58 S. Ct. 1019, 1022, 82 L. Ed.
-H— "|461 1466 (1937); Adams v. United States ex rel. McCann, 317 U.S. 269, 63 S. Ct. 236, 87 L. Ed. 
H 268(1942).

niti The right to the assistance of counsel guaranteed by the Sixth and Fourteenth Amendments is 
indispensable to the fair administration of our adversarial system of criminal justice.6

[474 US 169]

Embodying "a realistic recognition of the obvious truth that the average defendant does not 
I have the professional legal skill to protect himself," Johnson v Zerbst, 304 US 458, 462-463, 82 L

__[. Ed 1461, 58 S Ct 1019, 146 ALR 357 (1938), the right to counsel safeguards the other rights
! deemed essential for the fair prosecution of a criminal proceeding. Justice Sutherland's oft-quoted 

—j. explanation in Powell v Alabama, 287 US 45, 77 L Ed 158, 53 S Ct 55, 84 ALR 527 (1932), 
bears repetition here:

__ "The-right to be heard would be, in many cases, of little avail if it did not comprehend the
right to be heard by counsel. Even the intelligent and educated layman has small and sometimes 

~~ no skill in the science of law. If charged with crime, he is incapable, generally, of determining for
__ himself whether the indictment is good or bad. He is unfamiliar with the rules of evidence. Left

without the aid of counsel he may be put on trial without a proper charge, and convicted upon
—_incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both 
__ the skill and <*pg. 492> knowledge adequately to prepare his defense, even though he have a

perfect one. He requires the guiding hand of counsel at every stage of the proceedings against
— him."

i ‘ •** «

!

n • -nta

j_ The right to counsel on appeal, recognized in Douglas v. California. 372 U.S. 353, 83 S. Ct. 814, 9 
! L. Ed. 2d 811 (1963), has also been retroactively applied. See McConnell, 393 U.S. at 3, 89 S. C.t. at 

33.
# • 4

: Schaefer, Federalism and State Criminal Procedure, 70 Harv L Rev 1, 8 (1956) ("Of all the 
rights that an accused person has, the right to be represented by counsel is by far the most 
pervasive, for it affects his ability to assert any other rights he may have").

Under 18 U.S.C. § 3006A, an: indigent defendant is entitled to have counseled representation when,
. | inter alia, the Sixth Amendment requires or when the defendant "faces loss of liberty in a case, and -----

! Federal law requires the appointment of counsel." 18 U.S.C. § 3006A(a)(1)(H)-(l)

Indeed, we have found an error to be "structural," and thus subject to automatic reversal. 
only in a "very limited class of cases." Johnson v United States, 520 US 461, 468, 137 L Ed 2d 
718, 117 S Ct 1544 (1997) (citing Gideon v Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 
792 (1963) (complete denial of counsel);
rt«)

. Only once in the 30 years since the Cronic decision was issued has the Supreme Court applied 
Cronic to presume prejudice. See Penson v. Ohio. 488 U.S. 75, 88, 109 S. Ct. 346, 354, 102 L. Ed. 
2d 300 (1988) (holding that "the presumption of prejudice must extend as well to the denial of 
counsel on appeal" when the granting of an attorney's motion to withdraw had left the petitioner 
"entirely without the assistance of counsel on appeal").
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|j The Sixth Amendment principle animating Cronic’s presumption of prejudice is the fundamental idea that _ 
j a defendant must have the actual assistance of counsel at every critical stage of a criminal proceeding 
L for the court's reliance on the fairness of that proceeding to be justified. 1

4)t»

”[t]he Supreme Court has given explicit instructions for remedying structural error: remand for new,
____U constitutionally-compliant proceedings." Id. at 1246 (Wilson, J. dissenting) (citing United States v.

j j Cronic, 466 U.S. 648, 659, 104 S. Ct. 2039, 2047, 80 L. Ed. 2d 657 & n.25 (1984)).
;

L Furthermore, it is important that the denial of counsel in this case left petitioner completely 
j without representation during the appellate court's actual decisional process, since such a total 
i denial is legally presumed to result in prejudice and can never be considered harmless error,
! whether at the trial or the appellate stage.

Cf‘.The Crtuar Rfi olc. ntsi g£pT. ^0,3^30 t.--------------------------------------------------------------
Docket Text:
ORDER: Before the Court is Appellant’s “Motion to Recall the Mandate to Prevent Injustice,
11th Cir. R. 41-1 (b), and/or Motion Rajsing a Structural Error, Where the Complete Absence of 
Counsel During the Briefing Stage of Dec 6, and July 30, 2018, as Well as this Courts Actual 
Decisional Process of Sept. 11,2019 was a Violation and Denial of the Appellants Sixth 
Amendment Right. Cf 11th Cir. R. 2-1.” Appellant’s motion.is DENIED. [9185089-2], [9171435- 
2] CRW. ILF. and FMH '

;

T' ‘ r'\
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Some structural errors,- like the complete absence of counsel or the denial of a public trial, 
are visible at first glance.
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;
UNITED STATES OF AMERICA, Plaintiff-Appellee, versus ANTONIO U. AKEL, a.k.a. t ony Akel,

Defendant-Appellant.
- UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

337 Fed. Appx. 843; 2009 U.S. App. LEXIS 16952 
No. 08-13771 Non-Argument Calendar 

July 24, 2009, Decided 
July 24, 2009, Filed

t
_j Notice: —-

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING 
. THE CITATION TO UNPUBLISHED OPINIONS.

_ Editorial Information: Subsequent History

Rehearing, en banc, denied.by United States v. Akel, 373-Fed; Appx. 42, 2009 U.S. App. LEXIS 29208 
... (nth Cir. Fla., 2009)US Supreme Court certiorari denied by Akel v. United States, 558 U.S. 1157, 130 S. - 

Ct. 1161, 175 L. Ed. 2d 988, 2010 U.S. LEXIS 728 (2010)Post-convictiori proceeding at, Magistrate's 
__recommendation at United States v. Akel, 2013 U.S. Dist. LEXIS 185645 (N.D. Fla., Dec. 13, 2013) r

Editorial Information: Prior History"

j i

;

i i

;! ~2
Appeal from the United States District Court for the Northern District of Florida. D.C. Docket No. 
07-00135-CR-3-LAC: ......

i
i

-• Disposition: ;AFFIRMED- i

1 Antonio U. Akel (06899-017). Apoeliant.Fro se. WAYMART. PA.
For United States of America, Appellee: Lennard B. Register, III, • j 

U.S. Attorney's Office, PENSACOLA, FL; Thomas P. Swaim, PENSACOLA, FL; E. Bryan I 
— Wilson, TALLAHASSEE, FL.

"" Judges: Before HULL, PRYOR and FAY, 'Circuit Judges.

'Counsel

i
!

iQ/vli See*.i
i i

UNITED STATES OF AMERICA, Plaintiff-Appellee, versus ANTONIO U. AKEL. 
Defendant-Appellant.

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
787 Fed. Appx. 1002; 2019 U.S. App. LEXIS 27390 

No. 17-14707 Non-Argument Calendar 
September 11, 2019, Decided

T
i

i

Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING 
THE CITATION TO UNPUBLISHED OPINIONS.

Editorial Information: Prior History

• {2019 U.S. App. LEXIS 1}Appeals from the United States District Court for the Northern District of 
Florida. D.C. Docket No. 3:07-cr-00136-LC-EMT-1.T

i

4-irAr
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Disposition: !AFFIRMED.

For UNITED STATES OF AMERICA, Plaintiff - Appellee: Lennard B. : 
Register, III, Robert G. Davies, Alicia Forbes, U.S. Attorney Service - Northern District of \ 
Florida, U.S. Attorney's Office, PENSACOLA, FL.

Counsel

ANTONIO U. AKEL, a.k.a. Tony Ake, Defendant - Appellant,
Pro se. INEZ, KY.

Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.

Opinion

{787 Fed. Appx. 1004} PER CURIAM:

Antonio Akel. a federal prisoner proceeding pro se.1 appeals the district court’s resentencing order 
and the district court’s denial of several motions related to Akei's resentencing and post-conviction 
proceedings.1

i

'I

tlftASV>Vu\i&Aa\r\o^.V4W, aSS\^QjtiU2LQ£C£>u:nSg.V‘» y.------------ ——--------------------- -----------

The Sixth Amendment to the Constitution provides that "[i]n all criminal prosecutions, the 
7 accused shall enjoy the right... to have the Assistance of Counsel for his defense." The Court has 
.. construed this language to include not only the right to assistance of counsel at trial, Gideon v 

Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 792, 23 Ohio Ops 2d 258, 93 ALR2d 733 
(1963), but also to the assistance of counsel on appeal. Douglas v California, 372 US 353, 9 L 

_ Ed 2d 811,83 SCt 814 (1963).

!

i

• • « *
i

| ; The right to counsel attaches in a criminal prosecution after the initiation of adversarial judicial 
ft proceedings, Kirbv v. Illinois. 406 U.S. 682, 689-90, 92 S. Ct. 1877, 1882, 32 L. Ed. 2d 411 (1972), 
j and continues through the first-tier of non-discretionary direct appeal, if the state provides an appeal 

matter of right. {2011 U.S. App. LEXIS 81Penson v. Ohio. 488 U.S. 75, 88, 109 S. Ct. 346,: as a
: 354, 102 L. Ed. 2d 300 (1988).

r\i2.vVW»y yrncp?Q8-\3Trt AN& VRHlcTla A-4W.

WvS TigWV-Vb Counsel ----------------------------------------------—-------i

1 L It is through criminal counsel that a defendant's rights are protected and it "affects his ability to assert 
any other rights he may have." Penson. 488 U.S. at 84, 109 S. Ct. at 352 (quotation marks and 

TT citation omitted). Because of the importance of counsel, a defendant cannot waive his right to 
; counsel and assert his right to represent himself without "knowingly and intelligently for[egoing] those 

TJ relinquished benefits." Faretta. 422 U.S. at 835, 95 S. Ct. at 2541 (quotation marks and citation 
j_[ omitted). "[I]n the context of [such a] waiver, 'knowing' is synonymous with {2010 U.S. App. LEXIS 

| j 43}’ i nte 11 i g ent' and 'voluntary' is synonymous with 'competent' and 'intentional.'" Jones v. Walker. 540 
ii F.3d 1277, 1287 n.4 (11th Cir. 2008) (en banc). The defendant must be informed "of the dangers and 
|! disadvantages of self-representation, so that the record will establish that he knows what he is doing 
LL-and his choice is made with eyes open." Faretta, 422 U.S. at 835, 95 S. Ct. at 2541 (quotation marks 

and citation omitted).I
*94$

Brewer v. Williams, 430 U.S. 387. 404. 97 S. Ct. 1232, 51 L. Ed. 2d 424 (1977) ("[Cjourts 
indulge in every reasonable presumption against waiver"); Zerbst, 304 U.S., at 464, 58 S. Ct. 
1019, 82 L. Ed. 1461.!

:
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[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
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IN THE

SUPREME COURT OF THE UNITED STATES

* PETITION FOR WRIT OF J*\AN$AWUS

Petitioner respectfully prays that a writ of issue to CcnfW^louMrCajr+to-ttti.
KierorcV»a\ S-hruc+ute Of-H*. fekra\ Court System OreoteA by *be ConStitebco oM Congress'

OPINIONS BELOW

[>/] For cases from federal courts:

The opinions of the United States court of appeals appears at Appendix AffiC to 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[v^ is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is
[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

to

; or,

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix-------- to the petition and is
[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

5 or,

The opinion of the_
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; dr, 
[ ] is unpublished.

(ft
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JURISDICTION

[vf For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
September 3ofaoao____was

[ ] No petition for rehearing was timely filed in my case.

L , A timely petition for rehearing was denied by the United States Court of
Appeals on the following date:________
order denying rehearing appears at Appendix

, and a copy of the

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No.__ A

(date) on _ (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § \bS\ (<$

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix______

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. :__ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

i

(d)
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment 5 Criminal actions—Provisions concerning—^Due process of law
oiid just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for. public use, without just 
compensation.

on a

Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been committed, which district 
shall have been previously ascertained by law, and to be informed of the nature and cause of the 
accusation; to-be confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and tc have the Assistance of Counsel for his defence.

§ 1651. Writs

(a) The Supreme Court and all courts established by Act of Congress may issue all writs 
necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and 
principles of law.

/
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Disposition:

AFFIRMED.

For UNITED STATES OF AMERICA, Plaintiff - Appellee: Lennard B. 
Register, III, Robert G. Davies, Alicia Forbes, U.S. Attorney Service - Northern District of 
Florida, U.S. Attorney's Office, PENSACOLA, FL. v

Counsel

■ ; "

ANTONIO U. AKEL. a.k.a. Tony Ake, Defendant - Appellant,
Pro se, INEZ, KY.

Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.
!! Opinion

{787 Fed. Appx. 1004} PER CURIAM:

Antonio Akel. a federal prisoner proceeding pro se.1 appeals the district court’s resentencing order 
and the district court's denial of several motions related to Akel’s resentencing and post-conviction 
proceedings;

I \ . 1 r:. _ .
I I Seta. Cnrftfpze v. QViZPftft&U.S.ISffi^oq1

~ - Finally, it is important to emphasize that the denial of counsel in this case left petitioner
completely without representation during the appellate court's actual decisional process. This is 

~— quite different from a case in which it is claimed that counsel's performance was ineffective. As 
we stated in Strickland, the "[ajctual or constructive denial of the assistance of? counsel 

’ altogether is legally presumed to result in prejudice." 466 US, at 692, 80 L Ed 2d 674, 104 S Ct 
2052. Our decisionin United States v Cronic, likewise, makes clear that "[t]he presumption that 
counsel's assistance is essential requires us to conclude that a trial is unfair if the accused is denied 
counsel at a critical stage of his triaL" 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote 
omitted). Similarly, Chapman recognizes that the right to counsel is "so basic to a fair trial that 
[its] infraction can <*pg. 314> never be treated as harmless error." 386 US, at 23, and n 8, 17 L 
Ed 2d 705, 87 S Ct 824, 24 ALR3d 1065! And more recently, in Satterwhite v Texas, 486 US 
249, 256, 100 L Ed 2d 284, 108 S Ct 1792 (1988), we stated that a pervasive denial of counsel 
casts such doubt on the fairness of the trial process, that it can never be considered harmless 
error. Because the fundamental importance of the assistance of counsel does not cease as the 
prosecutorial process moves from the trial to the appellate stage, see supra, at 85, 102 L Ed 2d, at 
312, the presumption of prejudice must extend as weft to the denial of counsel on appeal.

t
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Petitioner appealed his convictions.3 . At -first, he-did

so with the assistance of his lawyer, but mid-way through the 

appellate process,' petitioner fired the lawyer and elected to

proceed pro se.. [
I
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Case 3:07-cr-00136-LC -EMT Document 164-1 Filed 05/17/11 Page 34 of 186

October 8,2008 
Page 8

i|

Based on our extensive research and information we have reviewed from 
you, and on our own for the appeal, we believe the issues we are presenting are 
the most likely to have any chance of success. Should you decide that you are 
not satisfied with the direction we have taken, you have the ability to pursue any 
other matter you wish in a pro se pleading and filing the appeal yourself and we 
will withdraw from continued representation; retain new counsel; or remain with 
us through the completion of the appeal process. We have an accounting 
prepared of the work that has been done to date and will provide that to you and 
your father if you decide you wish to pursue alternative representation options. 
We certainly will be happy to continue to represent your interests on the appeal 
issue we feel are most worthy of further review. As you can see from the draft 
brief we have incorporated many of your concerns however have done so in a 
format that affects the issues presented.

i ;

i

Sincerely,

r-x

Marcia G. Shein 
Attorney at Law
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_______ (c).TW ^<>AAinrv>jrs acV V\is Rg-VamzA Courv>g\ \r\ r>c u^<a:*j^V>a.^A_<Sf Cocm Ccxx\
;
Suxve. cxS &. VAjtiwieir c£ V>\<, C\^Wr Vc ^W. askvSYevNCje. o9 dauftSeX \A~^f&cbJA^£QA WOS-STUl^

J CF UtUTEh STaTpS V^XiAE^EZ-AWTuWiir,-8aof.^ \4tTI Aivv^ir acitAsWyoW,______ ___________

i-i— To be sure, a district court reviewing a motion to dismiss counsel must know how the defendant
wishes to proceed so that the defendant will not be left without representation in violation of the Sixth 

4-f— Amendment. "The Sixth Amendment withholds from federal courts, in all criminal
proceedings, the power and authority to deprive an accused of his life or liberty unless he has 

-j-j— or waives the assistance of counsel." Johnson v. Zerbst, 304 U.S. 458, 463, 58 S. Ct. 1019, 82 L. 
i I Ed. 1461 (1938) (footnote omitted). So, before granting a motion to dismiss retained counsel, a 
ft" district court must determine that the criminal defendant either will be represented by counsel or has 

made a knowing and voluntary waiver of the right to counsel. Brown, 785 F.3d at 1345; see also 
United States v. Evans, 478 F.3d 1332, 1340 (11th Cir. 2007). If a defendant intends to move 
the{2016 U.S. App. LEXIS 10} court to appoint counsel, the court should determine whether the 
defendant is eligible for appointed counsel. See 18 U.S.C. § 3006A.

i i
aryjl AVm S UoNoeA&LE. COURT W

i ■

We have said that the right to counsel does not depend upon a request by the defendant, 
t Camley v Cochran, 369 US 506, 513,<*pg. 440> 8 L Ed 2d 70, 82 S Ct 884; cf. Miranda v 
j Arizona, 384 US, at 471, 16 L Ed 2d 694, 86 S Ct 1602, 10 Ohio Misc 9, 36 Ohio Ops 2d 237, 

j 1.0 ALR3d 974, and that courts indulge in every reasonable presumption against waiver, e.g., 
A Brookhart v Janis, supra, at 4, 16 L Ed 2d 314, 86 S Ct 1245, 7 Ohio Misc 77, 36 Ohio Ops 2d 

; 141; Glasser v United States, 315 US 60, 70, 86 L Ed 680, 62 S Ct 457. This strict standard 
T applies equally to an alleged waiver of the right to counsel whether at trial or at a critical stage of 
1 pretrial proceedings. Schneckloth v Bustamonte, 412 US 218, 238-240, 36 L Ed 2d 854, 93 S Ct 

2041; United States v Wade, 388 US, at 237, 18 L Ed 2d 1149, 87 S Ct 1926

?
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______ 6d^TV\g- (JUmV&A SVa-W-S^VKA A-U-S.A DMIES VW. U.S>. ATTbONgM^ c£Ct<.e. ^or ^rV\e. NorVKax~A ^iv\rtcV

C& rW^a.^e.s^Br\AeA Vc 4W_ wahJA Wy ___________ ______________ ___________ —
!

..... On August 31, 2017, the appellant filed a motion to.recall the mandate. This

morning, Deputy Clerk of the Court Carol R. Lewis left a message for the 

undersigned regarding the government’s position as to the appellant’s motion to

_ - recall the mandate._________

C. -Law and arp-irmenf

i
' !!

The appellant claims that this Court should recall the mandate because he 

was denied counsel on direct appeal in the present case. (Appellant’s motion, pgs. 

1-5). The appellant’s claim appears to be based on the fact that in a filing with the 

Supreme Court the Office of the Sol icitor General stated, “petitioner appealed his 

convictions.' ' -..... ; - -............. .................... ................. - . - --- ----

i

!

At first he did so with the assistance of his lawyer, but mid-way 

through the appellate process petitioner fired the lawyer and elected to proceed pro 

se.” fid., pg. 2). The appellant claims he was unaware he had a right to counsel on 

direct appeal, and the Court should recall the mandate so that the Court can remedy 

that alleged injustice. (Id., pgs. 2-5).

i

Because more than one year'has passed since the mandate issued in the

_ present case, this Court is not to grant the'appellant-’s motion to recall the mandate 

~ unless the appellant has established good cause for the delay in filing his motion to 

recall the mandate. 11th Cir. R. 41-l(c). Where an appellant establishes good

cause for a delayed motion to recall the mandate, this Court will not recall the

mandate except to prevent injustice. 11th Cir. R. 41-l(b).

The appellant has not alleged, let alone established, good cause for his delay 

in filing his motion to recall the mandate. Furthermore, the appellant has not 

. established that it proper for this Court to recall the mandate to prevent injustice.

..To the contrary, at the appellant’s sentencing hearing the district court told the

appellant of his right to appeal andhght to a lawyer on appeal. (Doc. 126 - Pg.

29).

CSV
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_ Disposition:
AFFIRMED.
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Register, III, Robert. G. Davies, Alicia Forbes, U.S. Attorney Service - Northern District of 
Florida, U.S. Attorney's Office, PENSACOLA, FL
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ANTONIO U. AKEL. a.k.a. Tony Ake, Defendant - Appellant,
Pro se. INEZ, KY.

Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.
;

Opinion

I

{787 Fed. Appx. 1004} PER CURIAM:

Antonio Akel. a-federal prisoner proceeding pro se.1 appeals the district court's resentencing order 
and the district court’s denial of several.rnotions related to Akers, resentencing and post-conviction 
proceedings; .

i

i_5ee aoA LorAyox-g. ^£HSoHv.QHiotH^a.s.is,M,\oqs.c»3H^Aq8^)^feA\f%3y

—Finally, it. is important to emphasize that the denial of counsel in this case left petitioner ~_ 
completely without representation, during the appellate court's actual decisional process. This is 
quite different from a. case in which it is claimed that counsel's performance was ineffective. As — 
we stated in Strickland, the "[ajctual or. constructive denial of the assistance of . counsel 
altogether is legally presumed to result in prejudice." 466 US, at 692, 80 L Ed 2d 674', 104 S Ct 

- i 2052. Our decision in United States v Cronic, likewise, makes clear that "[t]he presumption that 
counsel’s assistance is essential requires us to conclude that a trial is unfair if the accused is denied

t----  counsel at a critical stage of his triaL" 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote
omitted). Similarly, Chapman recognizes that the right to counsel is "so basic to a fair trial that

___  [its] infraction, can <*pg. 314> never be treated as harmless error." 386 US, at 23, and n 8, 17 L
Ed 2d 705, 87 S Ct 824, 24 ALR3d 1065.. And more recently, in Satterwhite v Texas, 486 US 
249, 256, 100 L Ed 2d 284, 108 S Ct 1792 (1988),

:

;

7
we stated that a pervasive denial of counsel 

casts such doubt on the fairness of the trial process, that it can never be considered harmless 
error. Because the fundamental importance of the assistance of counsel does not cease as the' 
prosecutorialprocess moves from the trial to the appellate stage,, see supra, at 85, 102 L Ed 2d,, at 
312, the presumption of prejudice-must extend as well to the-denial of counsel on appeal.

cf:
Indeed, we have found an error to be "structural," and thus subject to automatic reversal.

__ only in a "very limited class of cases." Johnson v United States, 520 US 461, 468, 137 L Ed 2d
718, 1.17 S Ct 1544 (1997) (citing Gideon v Wainwright, 372 US 335', 9 L Ed 2d 799, 83 S Ct 

- 792 (1963) (complete denial of counsel);
O)
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No. L7-14707-AA

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

versus

ANTONIO U. AKEL,

Defendant-Appellant

Appeal from the United States District Court 
for the Northern District of Florida

Before: WILSON, EDMONDSON, and HULL, Circuit Judges.

BY THE COURT:
!

Before the Court is Appellant’s ‘‘Motion to Recall the Mandate to Prevent Injustice,. Uth. 
Cir. R. 41-1(b), and/or Motion Raising a Structural Error, Where the Complete Absence.of 
Counsel During the Briefing Stage of Dec 6, and July 30, 2018, as Well as this Courts Actual 
Decisional Process of Sept. II, 2019 was a Violation and Denial of the Appellants Sixth 
Amendment Right. Cf 11 th Cir. R. 2-1.”

Appellant’s motion is DENIED.

SeeAPPE tfKt'X_______ __________________ ______________
_____ C Bo) <£A!bg^fl^.jc£Ag«Juao¥t«\c^ cP -U>\ S ^>gAHnr> VW. ^^VvVicoa.r V>qs a ^STrt-w
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UNITED STATES OF AMERICA, Ptaintfff-Appellee, versus ANTONIO U. AKEL, 
Defendant-Appellant.

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
2018 U.S. App. LEXIS 23037 

No. 17-14707-AA 
August 17, 2018, Filed

Editorial Information: Prior History

{2018 U.S. App. LEXIS 1}Appeal from the United States District Court for the Northern District of 
Florida.Ake! v. United States, 2018 U.S. App. LEXIS 15666 {11th Cir. Fla., June 8, 2018)

Counsel For United States of America Plaintiff - Appellee: Robert G. Davies, 
Alicia Forbes, U.S. Attorney Service • Northern District of Florida, U.S. Attorney's Office, 
Pensacola, FL.

Antonio U. Akel, a.k.a.: Tony Akel. Defendant - Appellant, Pro
se, Estill, SC.

Judges: Before: TJOFLAT. MARCUS and JORDAN, Circuit Judges.

Opinion

BY THE COURT:
Antonio U. Akel has filed multiple motions for reconsideration, pursuant to 11 th Cir. R. 27-2, of this 
Court's June 8, 2018, order denying a certificate of appealability as unnecessary, and denying his 
motions for summary reversal, to recuse and disqualify, and for a confession of error. Upon review, 
Akel‘s motions for reconsideration are DENIED because he has offered no new evidence or 
arguments of merit to warrant relief. 1
Additionally, Akel’s "Motion for Issuance of an Order Restoring Akers Right to a Direct Appeal 
and Transfer to Another Circuit" and "Motion to Correct the Appellate Record" are DENIED 
because Akel provided no authority for the relief requested. His "Motion for the Eleventh Circuit to 
Function Properly" is DENIED because he has not made any showing that he is entitled to relief. 
Finally,(2018 U.S. App. LEXIS 2} his "Motion
Appealability" is DENIED AS MOOT, as this Court already has determined that a certificate of 
appealability is not necessary.

to Amend Question #7 of the Certificate of ••

Footnotes

1
Specifically, the "Motion Pursuant to Christionson v. Colt," "Motion for United States Confession of 
Error," "Motion to Preserve Public Confidence in the Judicial Process and Integrity of this Court," the 
four "Motions for Reconsideration." and "Motion to Reinstate the Certificate of Appealability" are all 
denied.

See AppeHBbcV
C\£)
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; Frankel petitioned the Supreme Court for a writ of certiorari. On October 14, 2009, the Supreme '
Court granted the petition, vacated our dismissal order, and remanded the case "for further

. consideration in light of the position asserted by the Solicitor General in her brief for the United ______
States filed August 4, 2009." Frankel v. United States. 130 S. Ct. 72, 175 L. Ed. 2d 4 (2009). That

_■_,_ brief pointed out the well-settled rule that an indigent defendant has a right to have counsel _______
appointed on appeal, see Frankel v. United States. No. 08-10150, U.S. Sup. Ct., Br. for the United

i States, 2009 WL 3236337, Aug. 4, 2009, at *13 (citing Halbert v. Michigan, 545 U.S. 605, 610, 125 _______
S. Ct. 2582, 162 L. Ed. 2d 552 (2005); Douglas v. California,,372 U.S. 353, 83 S. Ct. 814, 9 L. Ed. 2d.

811 (1963)), and argued that this right could be waived only by knowing and intentional conduct 
id. (citing Halbert, 545 U.S. at 624), and that Frankel had not waived his right, 1 see id. at *14

usefe. CcoAut-teiA~ecJ
;

, see

__(3\XrvA^^wvVWrv±W<s_C^u^VvCsAcL:^^.4^cvfe_^

Kave, Wen. &VforAeA^GiUAV. Jas~jc£ UNDER LAco' if for AO oiWr CeoSon ~VWvn crt\o.F iuku-U
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(~c\lotA RuW oC \guD CX<\A Vw. \S C\eO.T Q.<\b Ur\OmW^uOy4SL-------------------------------- :--------

: The Sixth Amendment to the Constitution provides that "[i]n all criminal prosecutions, the
■ accused shall enjoy the right... to have the Assistance of Counsel for his defense." The Court has 

construed this language to include not only the right to assistance of counsel at trial, Gideon v 
; Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 792, 23 Ohio Ops 2d 258, 93 ALR2d 733 
; (1963), but also to the assistance of counsel on appeal. Douglas v California, 372 US 353, 9 L 

Ed 2d 811, 83 SCt 814 (1963),

TT The right to counsel on appeal, recognized in Douglas v. California, 372 U.S. 353, 83 S. Ct. 814, 9 
M L Ed. 2d 811 (1963), has also been retroactively applied. See McConnell, 393 U.S. at 3, 89 S. Ct. at
tT' 33. . ... , .1.............. ..................... -----

» < f I
The right to the assistance of counsel guaranteed by the Sixth and Fourteenth Amendments is 

T indispensable to the fair administration of our adversarial system of criminal justice.6
: 5ee. tAArKEv.Houi.ropjmH u.subdJbMbT,._____________ _______ ___ __________ _____________

» » C 4

The right to counsel attaches in a criminal prosecution after the initiation of adversarLal judicial 
proceedings, Kirbvv. Illinois. 406 U.S. 682, 689-90, 92 S. Ct. 1877, 1882, 32 L Ed. 2d 411 (1972), 
and continues through the first-tier of non-discretionary direct appeal, if the state provides an appeal 
as a matter of right. {2011 U.S. App. LEXIS 8}Penson v. Ohio 488 U.S. 75, 88, 109 S. Ct. 346, 
354, 102 L. Ed. 2d 300 (1988).

# o i #

T Finally, it is important to emphasize that the denial of counsel in this case left petitioner
- completely without representation during the appellate court's actual decisional process. This is — 

! quite different from a case in which it is claimed that counsel's performance was ineffective. As
7 we stated in Strickland, the "[ajctual or constructive denial of the assistance of counsel
_ altogether is legally presumed to result in prejudice." 466 US, at 692, 80 L Ed 2d 674, 104 S Ct__

; 2052. Our decision in United States v Cronic, likewise, makes clear that "[t]he presumption that
~ counsel's assistance is essential requires us to conclude that a trial is unfair if the accused is denied
^ counsel at a critical stage of his trial." 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote__

omitted). Similarly, Chapman recognizes that the right to counsel is "so basic to a fair trial that
- [its] infraction can <*pg. 314> never be treated as harmless error." 386 US, at 23, and n 8, 17 L —

Ed 2d 705, 87 S Ct 824, 24 ALR3d 1065. And more recently, in Satterwhite v Texas, 486 US
. 249, 256, 100 L Ed 2d 284, 108 S Ct 1792 (1988), we stated that a pervasive denial of counsel

- casts such doubt on the fairness of the trial process, that it can never be considered harmless — 
. error. Because the fundamental importance of the assistance of counsel does not cease as the

prosecutorial process moves from the trial to the appellate stage, see supra, at 85, 102 L Ed 2d, at 
312, the presumption of prejudice must extend as well to the denial of counsel on appeal. __

■Sue P&yjSOiv/ _____________________________________________________________________ _

Indeed, we have found an error to be "structural," and thus subject to automatic reversal. 
only in a "very limited class of cases." Johnson v United States, 520 US 461, 468, 137 L Ed 2d 
718, 117 S Ct 1544 (1997).(citing Gideon v Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 
792 (1963) (complete denial of counsel);

$ *

LtH)



1 The Sixth Amendment principle animating Cronie's presumption of prejudice is the fundamental idea that 
~ a defendant must have the actual assistance of counsel at every critical stage of a criminal proceeding 
_for the court’s reliance on the fairness of that proceeding to be justified.

4 )«0

. Only once in the 30 years since the Cronic decision was issued has the Supreme Court applied 
: Cronic to presume prejudice. See Penson v. Ohio. 488 U.S. 75, 88, 109 S. Ct. 346, 354, 102 L. Ed. 

2d 300 (1988) (holding that "the presumption of prejudice must extend as well to the denial of 
; counsel on appeal" when the granting of an attorney's motion to withdraw had left the petitioner 
rr "entirely without the assistance of counsel on appeal”).

, But unless we wish anarchy to brevaflywithin the federal judicial system: a precedent of. 
, this Court most be followed fay the lowfer federal courts nn .matter how misenided the

fudges of those courts may think it to he.

i

!

fboggs Afi£ PRESET fecAMSE. ELEVeNTU CXftCurTAND LKTTLb STATesGoVEftNMENT

bshl BE 5e&4 To UAV£ Trff^TxoNAU.V TaeaTeD THE PEIxTioNER "te:fF£REKTLV From OTHERS

&LK£lARLy SxTuJZeb U«LTu No RjflfaoNAL BASIS* Foft Tug. DlPP&REHCE IN TBEATHEsT ClEAfthjL_

I>Et4ynsf& was equal PfiftTsrtxas of Tue. £x*m aheNiment Rr gut ToTue Assistance of__

Counsel hi? SuGGESfxnfc an appearance OpTVaahnv NoT DemocpacJ_______________

As gsVaVAAhgAtH\g. is cs. (JUuVeA SVaWs OV>zgjr> fev* coWicL Utxs We/N mcofCgfo-VeA

£ev Oxter \3> neVey cxve. no>virv >U<

Cv.VE.a 4La. fe>A&.ra.\ UuAictATy^
tv:-

i ^ENSOiW.QvArOjHSB U-S lSjS^-^O CKie.t-Uuii'hfe ft&V>Aquisr SiafeA'.

The Sixth Amendment to the Constitution provides that "[i]n all criminal prosecutions, the 
accused shall enjoy the right ... to have the Assistance of Counsel for his defense." The Court has 

- construed this language to include not only the right to assistance of counsel at trial, Gideon v 
; Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 792, 23 Ohio Ops 2d 258, 93 ALR2d 733 
: (1963), but also to the assistance of counsel on appeal. Douglas v California, 372 US 353, 9 L 

Ed 2d 811, 83 S Ct 814 (1963). We have also held that the <*pg. 315> right conferred is not 
simply to the assistance of counsel, but also to the effective assistance of counsel, both at trial, see 

~ United States v Cronic, 466 US 648, 80 L Ed 2d 657, 104 S Ct 2039 (1984); Strickland v 
_ Washington, 466 US 668, 80 L Ed 2d 674, 104 S Ct 2052 (1984), and on appeal, see Evitts v 

Lucey, 469 US 387, 83 L Ed 2d 821, 105 S Ct 830 (1985).

[488 US 90]

There is undoubtedly an equal protection component in the decisions extending the Sixth 
Amendment right to counsel on appeal; Griffin v Illinois, 351 US 12, 100 L Ed 891, 76'S Ct 585,

ATP9H MQ^V Finualas v Q^li-frvrpia simra

<«>
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Some structural errors, like the complete absence of counsel or the denial of a public trials
are visible at first glance.

| Or\A 4Ks W.-tvdC*. bruLtn bcVKef Vh*- p&Vihc.'vra %Cs.c\A^<^eA__

I prbcp,»^A^c1Vso4U4W. UrtETgh STaTes oqA ElofoiTH iiaiurr doufiT OF Appeals Wxve. Suppre^ai 

| VioAetHftAs rr&.v> Wj>a^ Covfgt-Ve^ »r\ cx fie^tAoy AffieaA ^Cac^5,See. aft A Compared____________
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• UNITED STATES OF AMERICA, PlaintifPAp'pellfe-,. versus-ANTONIO U. AKEL, ,-i.k.a. Tony Aka!,
Defendant-Appellant

UNITED STATES COURT OF APPEALS FORTHE ELEVENTH CIRCUIT 
337 Fed. Appx. 343; 2009 U.S. App. LEXIS 16952 

No. 08-13771 Non-Argument Calendar 
July 24, 2Q09~ Decided 

July 24, 2009, Filed

i

—_ Notice:
PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE.32.1 GOVERNING 

_ - THE CITATION TO. UNPUBLISHED OPINIONS.

J Editoriallnformation: Subsequent History

__ : Rehearing, en banc,, dented.by United States v. Akel, 373 Fed: Appx. 42, 2009 U.S. App. LEXIS- 29208
- {11th Cir. Fla., 2009)US Supreme Court certiorari denied by Akel v. United States, 558-U.S. 1157, 130 S. 

Ct. 1161, 175 L. Ed. 2d 988, 2010. U.S. LEXIS 728 (2010)Post-convictrori proceeding at, Magistrate’s 
recommendation at United'States v. Akel, 2013 U.S. Dist LEXIS 185645 (N.D. Fla,,. Dec. 13, 2013)

Editorial Information: Prior History" * ~~ ----- - •
7

.. Appeal from the United'States District Court for the Northern District of Florida. D.C. Docket No. 
07-0013S-CR-3-LAC: ......;

' — Disposition:
AFFIRMEDr-

I Antonio U. Akel fOS899-Q17h Appellant-Pro se. VVAYMART. PA.Counsel
For United States of America, Appellee: Lennard 8. Register, (II, 

U.S. Attorney's Office, PENSACOLA, FL; Thomas P. Swaim, PENSACOLA, FL; E. Bryan 
_ . Wilson, TALLAHASSEE, FL

Judges: Before HULL,-PRYOR and-FAY,‘Circuit Judges. ••••
-L

S&z. g\£e>‘.
UNITED STATES OF AMERICA, Plaintiff-Appellee, versus ANTONIO U. AKEL. 

Defendant-Appellant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 

737 Fed. Appx. 1002; 2019 U.S. App. LEXIS 27390 
No. 17-14707 Non-Argument Calendar 

September 11, 2019, Decided

Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING 
THE CITATION TO UNPUBLISHED OPINIONS.

Editorial Information: Prior History

{2019 U.S. App. LEXIS 1}Appeals from the United States District Court for the Northern District of 
■ . Florida. D.C, Docket No, 3:g7rcr-0p136-LC-EIVIT-1. .

Disposition: .
AFFIRMED.

ICounsel For UNITED STATES OF AMERICA, Plaintiff - Appellee: Lennard B. i 
Register, III, Robert G. Davies, Alicia Forbes, U.S. Attorney Service - Northern District of ! 
Florida, U.S. Attorney's Office, PENSACOLA, FL.

ANTONIO U. AKEL. a.k.a. Tony Ake, Defendant - Appellant, j
Pro se. INEZ, KY.

■ Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.

Opinion
r

{787 Fed. Appx. 1004} PER CURIAM: ;____ _

Antonio Akel, a federal prisoner proceeding pro se.1 appeals the district court's resentencina order I — 
and the district court's denial of several motions related to Akei's resentencing and post-conviction 
proceedings. J -----------

(\€)
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Finally, it is important to emphasize that the denial of counsel in this case left petitioner 
completely without representation during the appellate court's actual decisional process. This is 
quite different from a case in which it is claimed that counsel's performance was ineffective. As 
we stated in Strickland, the "[a]ctual or constructive denial of the assistance of counsel altogether 
is legally presumed to result in prejudice." 466 US, at 692, 80 L Ed 2d 674, 104 S Ct 2052. Our 
decision in United States v Cronic, likewise, makes clear that "[t]he presumption that counsel's 
assistance is essential requires us to conclude that a trial is unfair if the accused is denied counsel 
at a critical stage of his trial." 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote 
omitted). Similarly, Chapman recognizes that the right to counsel is "so basic to a fair trial that 
[its] infraction can <*pg. 314> never be treated as harmless error." 386 US, at 23, and n 8, 17 L 
Ed 2d 705, 87 S Ct 824, 24 ALR3d 1065. And more recently, in Satterwhite v Texas, 486 US 
249, 256, 100 L Ed 2d 284, 108 S Ct 1792 (1988), we stated that a pervasive denial of counsel 
casts such doubt on the fairness of the trial process, that it can never be considered harmless 
error. Because the fundamental importance of the assistance of counsel does not cease as the 
prosecutorial process moves from the trial to the appellate stage, see supra, at 85, 102 L Ed 2d, at 
312, the presumption of prejudice must extend as well to the denial of counsel on appeal.

The present case is unlike a case in which counsel fails to press a particular argument on 
appeal, cf. Jones v Barnes, 463 US 745, 77 L Ed 2d 987, 103 S Ct 3308 (1983), or fails to argue 
an issue as effectively as he or she might. Rather, at the time the Court of Appeals first 
considered the merits of petitioner's appeal, appellate counsel had already been granted leave to 
withdraw; petitioner was thus entirely without the assistance of counsel on appeal.

.; ■___(' s) (i. Vi-4-U Re-<.pt?c_.Vj j-We £cv\AmA* aC VYyz LUvVeA Tej^rGSur>VtArvvgS. cXaA

C\<c^\V 4-ke. c£ ckaoS CKnd cV\SG<'vWaV W>V A VWa, a(p^eAffi>.ACfc C^

T^gAWtvty qt>A ArfAftcU^ a-V utor.-dq as-VW\rk ftp foMcKvA WxSVS for AVvz, tnsVewxlr pebV\or»ejr Vo Wve^

cd- Caun&d on fruso ou.4 c£ 4u3o dfrREC-TAt?SAL CR£T3ciAL5TA6E. OF TV1E. ffioCEEJjQjtfeS. tfF 

nAFFREEvb^AUACE^OS Fad 15^4,1 _________ :_______________ --

rW. onhf UtS. CtVizerv it) r>evVW.r Wwe. nor cOcuveA Vbe.>c VA^ejarS and be.vn<

- The Supreme Court, bv accepting cases through the discretionary writ of certiorari, has kept
order within the courts. The notion that the federal district courts and circuit courts of appeal
must adhere to controlling Supreme Court decisions is reinforced whenever necessary. In
Hutto v. Davis. 454 U.S. 370. 375.102 S. Ct. 703. 706. 70 L. Ed. 2d 556 (1982k the Court y
emphasized the need to adhere to the hierarehal structure of the federal court system created
bv the Constitution and Congress. "Unless we wish anarchy to prevail within the federal 
judicial system, a precedent of this Court must be followed bv the lower federal courts no 
matter how misguided the judges of those courts may think it to be." Davis, 454 U.S. at 375. 
102 S. Ct. at 706.
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fete United States Attorney is'the representative not of an ordinarvipli^^tol^

fcon&ovgrsv. but of a sovereignty whose obligation to govern impartially is as
___ 'Wibligation to govern at all; and whose interest, therefore, in a criminal prosecutionE^noS;

that It shall win a case, but that justice shaU be done. As such, he is in a peculiar and very
i----- definite sense the servant of the law, the twofold aim of which is that guilt shall not escape

orvinnocence differ. He mav prosecute with earnestness and vigor-indeed, he should do so.ir
But'while he mav strike hard blows, he is not at liberty to strike foul ones. It isa^mtichr

L—_ hfg duty tn refrain from improper methods calculated to produce a wrongful
it is to use every legitimate means to bring about a just one." ‘J **

i-vzyst-rrs*'-?-::-...
9 * • »

„ ABA Model Rules of Professional Conduct Rule 3.8 cmt. 120021: accord ABA StandardsrforiSi
-Criminal Justice 3-1.1(bl (3d. 1993VrThe prosecutor is both an admlnlstratbr'of iustlcglndW-

- an advocate. The prosecutor must exercise sound discretion Iri tRe~perfomwnoeMO^fiiySPBer-
functtons.*^: id. at 3.1-1(cl ("The duty of the prosecutor is to seek justice. notmereiktoSr^
va.-:.v . ■ -4 -.ua.yr: ■
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Jjgs CoufiT XSTrt£ IasI RESORT iHTvAe UxeraRGAaL STfiaCfup.£ Of The FEDEPALS-yST^n TT ISThE

bHbj l^i<?r3iruTx^M For bOHEcvi OW ftesTbRE- ftft&ER. u^rmcwTHL ELEVENTH (^ROgr CcuKr qf_

j Coups!, xr lb honor Equal Protection OF the -Stxth AMEtjftHENtM^EtLAS

REXNFofice. ADHERENCE To CoKTPoIUNG Su^Rehe. Court PRECEDENT

line. O.SVENTVi CIRCUIT CouRT- OF A^EALs cxnsioers Vo no ovv\e.r m<>VvVuHon iouiV-VWxY cf

4kg l IfhWA, ^VaVa.S Su^PEHE COURT CXrsA poSSAsTj 4W. lAr\\VeAktei\ps _____________

; I (JSAs Sue.k cokar\ 4kg. Elfcv/EtTrk CEftaar can kg. Sger> Vp UPe^uWoocAlNf be efv^a^e^

, \r>4kg, AeXiWxVxVe, AgcvoX o£ <X Q.S.C.'Vv:ig/\S EyuoX c£ W>S Sitt+K fKccesSrr&'b

4o 4kg. cxSS\StaACe. c£ feanse\ Ufc.-N Tkcgjcr AyfrgcA ^Coo?gAk<^ uSt4k\rv4kq.V mshWhop a<vi 

■Seer\ CXeatV^j to have lASu\ftVeA4kg_ mo.rv\aW\ <eX\eJr Fcc,rr\ Npe\r^ Ccs'ffccJreA tiiAAA^4W. 

Xg.^u\ar cx^e^ ^<'CCg.SSJikaV U-kGVkZg^\ oaV{ okVa>rN ^ekWCiAir^ \W. Su^teHE.

(x-ju&T for Q. vAa^Aarrx'^AS._______________________________________________________

C^). Au^iiV'iC.U->W^a 4kg> EA-EVEKTH CX&CUTT CtXt\ kg. SggA 4c. kg. de\>V)Cfcv\eiy <^eik| ir><^ 

Supreme. Court freceAeMs a^r£j) S~aT£s vCpo^xc .Hbb u.S.bS^/loH SxV ^oiq;3oH7, So L.zA 

4A 451 in.3-5(\4flH)gxn4 PERSON v OVtto^SS asIS^oRS.cV^^^ PoyLRkck d^eXvi^ Vvic__
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1 fetQers.Seg VauTTo v.'Davxs/hSH u.s-31o3>i5.\o»S,c.vio3.1ob.7ol-£A.2ti5Sfc(\q^)fto^i]bUEZi)e.
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Co>4K Res^gcV/Hte fi&VWtoner is a UcwVeA'SV&W-i CVV>Z£/\t\?o<<r> a<NAToaS'adlQW/rvG£-------

ir\ •VV\<‘ftd^V\^uV KiS fc<~mo.V>va> Sdne^Wo^_

| Sjot-ifi, Ts V^3- uOr*r\^ V& g^UL-V VV\q.V cxV W>Z- V&fij \msV~ “VV>e. Lir,4xTS.~& STATED cXfv^ Its dc^5^dcC>_C:y4d—

1 av \ea&V aCE-*-A Vn,~4W EckiaL PROTECTION n£ Wis, C\<y\Ys Q4£ofdeA dy j^ U^Ig3>STft>TES__________

I CoKSTruiTm^ u>vVW.-\\V^ FeAgjr.a.\ Cal«-V S.ySYerrN >f'.V ^Vaoste U^oA^fiUyiQLafda-faYa, V-q^A^--------

: ^^£vfs q.-v Ho.GFt ;____ 1______________ ____ ______________ ------------------------------------------

__ The most critical of those protections is the right to counsel. See United States v. Cronic, 466 U.S.________
648, 654, 104 S. Ct. 2039, 2044, 80 L. Ed. 2d 657 (1984) ("Of all the rights that an accused person

i • has, the right to be represented by counsel is by far the most pervasive for it affects his ability to-----------
assert any other rights he may have." (internal quotation marks omitted)). "The very premise of our

_adversary system of criminal justice is that partisan advocacy on both sides of a case will best-------------
promote the ultimate objective that the guilty be convicted and the innocent go free.'" Herring v. New
York, 422 U.S. 853, 862, 95 S. Ct. 2550, 2555, 45 L. Ed. 2d 593 (1975). ------------

:
v\dk Terrs &vvn& a«iiVrv >v

o-: % « » a

The right to counsel attaches in a criminal prosecution after the initiation of adversarial judicial 
! : proceedings, Kirbv v. Illinois. 406 U.S. 682, 689-90, 92 S. Ct. 1877, 1882, 32 L. Ed. 2d 411 (1972), 

and continues through the first-tier of non-discretionary direct appeal, if the state provides an appeal 
as a matter of right. {2011 U.S. App. LEXIS 81Penson v. Ohio. 488 U.S. 75, 88, 109 S. Ct. 346, ' 
354, 102 L. Ed. 2d 300 (1988).

: SuYS&e USv Ai<£L,At<>eAL»o8-OTl6i»Kar)o^A L\Sv.AK£L,APt>EAL«mHio7d^^f)>lfc.NC>toUWSELJCF
_ jpet^SOrj^OHilO-Sup-ral. __ _______________________________ —i----------------------------- ----- —

—- Furthermore, it is important that the denial of counsel in this case left petitioner completely 
without representation during the appellate court's actual decisional process, since such a total 
denial is legally presumed to result in prejudice and can never be considered harmless error,

— whether at the trial or the appellate stage.

flAci See'.______________,________________ _______ ______________:__ t__________________

: Under 18 U.S.C. § 3006A, an indigent defendant is entitled to have counseled representation when, 
inter alia, the Sixth Amendment requires or when the defendant "faces loss of liberty in a case, and'

’ Federal law requires the appointment of counsel." 18 U.S.C. § 3006A(a)(1 )(H)-(I)



The petition for a writ of !v\ANj)AMU£ should be granted os\A ■Vhe. ResteraVlo^ of H>e- ^ehV-.onexs F»fsr
U<vc fostered VKe aSSiS+onoocf counsel cw>d»? f cSSiVte R.e.osswywtveM’ +& cwvsW"*?*' Circuit and
0&-S. AVte'Tne.vjS off »oe-‘fWu.V oo\\\ <2.r\Sufe»uuShci!-\S done.

Respectfully submitted,
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