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UNITED STATES OF AMERICA,

Plaintiff-Appellee,

versus

ANTONIO U. AKEL,

Defendant-Appell

" Appeal from the United States District Court
for the Northern District of Florida !

Before: WILSON, EDMONDSON, and HULL, Circuit Judges.

BY THE COURT:

Before the Court is Appellant’s “Motion to Recall the Mandate to Prevent Injustice, 11th”

Cir. R. 41-1(b), and/or Motion Raising a Structural Error, Where the Complete Absence.of

Counsel During the Briefing Stage of Dec 6, and July 30, 2018, as Well as this Courts Actual

Decisional Process of Sept. 11, 2019 was a Violation and Denial of the Appeilants Sixth

Amendment Right. CE11th Cir R 2-1.

Appellant’s motion is DENIED.
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E "Thé Sixth Amendment withholds from federal courts, in all criminal Drocee_dinqs,ibg_ power
and authority to deprive an accused of his life or liberty unless he has or waives the

" assistance of counsel." Johnson v. Zerbst, 304 U.S. 458, 463, 58 S. Ct. 1019, 1022, 82 L. Ed.

461, 1466 (1937); Adams v. United States ex rel. McCann, 317 U.S. 269, 63 S. Ct. 236, 87 L. Ed.
268 (1942). - |
v T : . : e

The right to the assistance of counsel guaranteed by the Sixth and Fourteenth Amendments is ———
indispensable to the fair administration of our adversarial system of criminal justice.5

' aeas

| [474US 169]

; Embodying "a realistic recognition of the obvious truth that the average defendant does not
"1 have the professional legal skill to protect himself," Johnson v Zerbst, 304 US 458, 462-463, 82 L
Ed 1461, 58 S Ct 1019, 146 ALR 357 (1938), the right to counsel safeguards the other rights .
| deemed essential for the fair prosecution of a criminal proceeding. Justice Sutherland's oft-quoted
explanation in Powell v Alabama, 287 US 45, 77 L Ed 158, 53 S Ct 55, 84 ALR 527 (1932), _
- bears repetition here: . . e

» "The right to be heard would be, in many cases, of little avail if it did not comprehend the —
right to be heard by counsel. Even the intelligent and educated layman has small and sometimes
no skill in the science of law. If charged with crime, he is incapable, generally, of determining for
himself whether the indictment is good or bad. He is unfamiliar with the rules of evidence. Left —
without the aid of counsel he may be put on trial without a proper charge, and convicted upon
incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both
the skill and <*pg. 492> knowledge adequately to prepare his defense, even though he have a —
perfect one. He requires the guiding hand of counsel at every stage of the proceedings against
hin" . . o _

eapa

The right to counsel on appeél, recognized in Douglas v. California, 372 U.S. 353, 83 S. Ct. 814, 9 —
- 1'L. Ed. 2d 811 (1963), has also been retroagtively applied. See McConnell, 393 U.S. at 3, 89 S. Ct. at

laees

Scffégfer, Federalism an;i State Criminal Procedure, 70 Harv L Rev 1, 8 (1956) ("Of all the
. rights that an accused person has, the right to be represented by counsel is by far the most T
~ pervasive, for it affects his ability to assert any other rights he may have").

IEYIT

 Under 18 U.S.C. § 3006A, an indigent defendant is entitled to have counseled representation when,
.. inter alia, the Sixth Amendment requires or when the defendant "faces loss of liberty in a case, and
! Federal law requires the appointment of counsel.” 18 U.S.C. § 3006A(a)(1)(H)-(I)

1
L 3008

Indeed, we have found an error to be "structural," and thus subject to automatic reversal, —
only in a "very limited class of cases." Johnson v United States, 520 US 461, 468, 137 L Ed 2d
718, 117 S Ct 1544 (1997) (citing Gideon v Wainwright, 372 US 335, 9 L Ed 2d 799,83 S Ct-
792 (1963) (complete denial of counsel);

lrevs

Only once in the 30 years since the Cronic decision was issued has the Supreme Court applied
Cronic to presume prejudice. See Penson v. Ohio, 488 U.S. 75, 88, 109 S. Ct. 346, 354, 102 L. Ed. _
. 2d 300 (1988) (holding that "the presumption of prejudice must extend as well to the denial of
__ counsel on appeal” when the granting of an attorney's metion to withdraw had left the petitioner
"entirely without the assistance of counsel on appeal”). '

£idN
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The Sixth Amendment principle animating Cronic's presumption of prejudice is the. fundamental idea that

- a defendant must have the actual assistance of counsel at every critical stage of a criminal proceedlng

for the court's reliance on the fairness of that proceedmg to be justified. [

:nav.

"[t]he Supreme Court has glven expllmt instructions for remedymg structural error: remand for new,
L. constitutionally-compliant proceedings.” Id. at 1246 (Wl!son J. dissenting) (citing United Stafes v.

. © Cronic, 466 U.S. 648, 659, 104 S. Ct. 2039, 2047, 80 L. Ed. 2d 657 & n.25 (1984)).

M
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Furthermore, it is important that the denial of counsel in this case left petitioner completely

without representation during the appellate court's actual decisional process, since such a total

- denial is legally presumed to result in prejudice and can never be considered harmless error,
' whether at the trial or the appellate stage.

CE.Tr THE. COURT BELOLS ON SEPT30,3030 ¢
; Docket Text: ‘

- ORDER: Before the Court is Appellant’s “Motion to Recall the Mandate to Prevent Injustice,
11th Cir. R. 41-1(b), and/or Motion Rajsing a Structural Error, Where the Complete Absence of’

L Counsel During the Briefing Stage of Dec 6, and July 30, 2018, as Well as this Courts Actual
i Decisional Process of Sept. 11, 2019 was a Violation and Denial of the Appellants Sixth

- Amendment Right. Cf 11th Cu' R. 2-1.” Appellant’s motion is DENIED [9185089-’)} [9171435-
2] CRW. JLE and FMH - . .
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UNITED STATES OF AMERICA, Plaintiff-Appellee, versus ANTONIO u. AKEL a.k.a-Tony Akel,

Defendant-Appellant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

: . 337 Fed. Appx. 843; 2009 U.S. App. LEXIS 16952
i . - Ko.08-13771 Non-Argument Calendar
: - July 24, 2009, Decided . . T

July 24, 2009, Filed

4

- Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLAT‘ PROCEDURE RULE 32 1 GOVERNING
- THE CITATION TO UNPUBLISHED OPINIONS. ) L

i ._ Editorial Information: Subsequent Hxstory
Rehearing, en banc, denled by ‘United States v. Akel, 373 Fed: Appx. 42, 2009 U. s. App. LEXIS. 29208

- (11th Cir. Fla., 2009)US Supreme-Court cerfiorari denied by Akel v. United States, 558 U.S. 1157, 1308, -
Ct. 1161, 175 L. Ed. 2d 988, 2010 U.S. LEXIS 728 (2010)Post-conviction proceeding at, Magistrate's
recommendation at United States v. Akel, 2013 U.S. Dist. LEXIS 185645 (N.D. Fla., Dec. 13, 2013)

Edltonal Information: Prior History ™~ -~ oo S -

- -
_. Appeal from the United States District Court for the Northern District of Florida. D C. Docket No. —
07-00135-CR-3-LAC! :
‘ - stposmon ’ o . Lo -
AFFIRMER: - . . ' . . . :
- _Counsel Antonio U. Akel (06899-017), Appeliant, Pro se, WAYMART, PA.

For United States of America, Appellee: Lennard B. Register, (11,
U.S. Attorney's Office, PENSACOLA, FL; Thomas P. Swaim, PENSACOLA, FL; E. Bryan

Wilson, TALLAHASSEE, FL. .
~ Judges: Before HULL, PRYOR and FAY, Circuit Jjudges. S o !

UNITED STATES OF AMERICA, Plaintiff-Appellee, versus ANTONIO U. AKEL,

N R Defendant-Appellant. i
il UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

[ 787 Fed. Appx. 1002; 2019 U.S. App. LEXIS 27390 ‘
No. 17-14707 Non-Argument Calendar ’ :
September 11, 2019, Decided

Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING
THE CITATION TO UNPUBLISHED OPINIONS.

> Edito;iél Information: Prior History

- {2019 U.S. App. LEXIS 1}Appeais from the United States District Court for the Northern District of

Florida. 0.C. Docket No. 3:07-cr-00136-LC-EMT-1.

-2\
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Disposition:
©© AFFIRMED.

Counsel For UNITED STATES OF AMERICA, Plaintiff - Appellee: Lennard B.
— Register, [ll, Robert G. Davies, Alicia Forbes, U.S. Attorney Service - Northern District of

Fiorida, U.S. Attorney's Office, PENSACOLA, FL.
ANTONIO U. AKEL, a.k.a. Tony Ake, Defendant - Appellant,

Pro se, INEZ, KY.

Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.

i : i Opinion

(787 Fed. Appx. 1004} PER CURIAM:

Antonio Akel, a federal prisoner proceeding pro se,1 appeais the district court's resentencing order

and the district court's denial of several motions related to Akel's resentencing and post-conviction
proceedmgs .

683 Tnboth g\'o 1005 124 < Of BTl AnD \-Hum:zj e gemwmmm___

| Lo@&_u«_mgg\gﬂbmassjﬁm f

”un' Ve .

The Sixth Amendment to the Constxtutlon prov1des that o all crlmmal prosecutlons ‘the
" accused shall enjoy the right ... to have the Assistance of Counsel for his defense." The Court has
. construed this language to include not only the right to assistance of counsel at trial, Gideon v
Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 792, 23 Ohio Ops 2d 258, 93 ALR2d 733
" (1963), but also to the assistance of counsel on appeal Douglas v Cahforma 372 US 353,9 L
Ed2d 811 83SCt 814(1963) ' _ ) _—

;-

XYY

i

. The right to counsel attachesin a cnmmal prosecution after the mmatlon of adversanal JudICIal

proceedmgs Kirby v. lllinois, 406 U.S. 682, 689-90, 92 S. Ct. 1877, 1882, 32 L. Ed. 2d 411 (1972),

' and continues through the first-tier of non-discretionary direct appeal, if the state provides an appeal

© as a matter of right. {2011 U.S: App. LEXIS 8}Penson v. Ohio, 488 U. S 75 88, 109 S. Ct. 346,
354 102 L Ed. 2d 300 (1988)

Inis Tiger 3B Counsel exRicby,;

i

It is through criminal counsel that a defendant's rights are protected and it "affects his abil'ity to ass’ert
any-other rights he may have." Penson, 488 U.S. at 84, 109 S. Ct. at 352 (quotation marks and

citation omitted). Because of the importance of counsel, a defendant cannot waive his right to
counsel and assert his right to represent himself without "knowingly and intelligently for[egoing] those

relinquished benefits." Faretta, 422 U.S. at 835, 95 S. Ct. at 2541 (quotation marks and citation
omitted). "[I]n the context of [such a] waiver, 'knowing' is synonymous with {2010 U.S. App. LEXIS

.. 43Yintelligent’ and 'voluntary' is synonymous with ‘competent’ and ‘intentional.™ Jones v. Walker, 540
i1 F.3d 1277, 1287 n.4 (11th Cir. 2008) (en banc). The defendant must be informed "of the dangers and

disadvantages of self-representation, so that the record will establish that he knows what he is doing
-and his choice is made with ‘eyes open." Faretta, 422 U.S. at 835, 95 S. Ct. at 2541 (quotation marks -

and citation omitted).

(TN

~  Brewer v. Williams, 430 U.S. 387, 404, 97 S. Ct. 1232, 51 L. Ed. 2d 424 (1977) ("[Cloutts —
.. indulge in every reasonable presumption against waiver"); Zerbst, 304 U.S., at 464, 58 S. Ct.

.- 1019, 82 L. Ed. 1461.

(AN
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IN THE
| SUPREME COURT OF THE UNITED STATES
- PETITION FOR WRIT OF MANDAMUS
Petitioner respectfully prays that a writ of MANDAMUS issue to Confinethelower Courttothe.

hierarchal Structure of he federol Court Sistem Creoked by the. Constifution ond Congress
OPINIONS BELOW

[\/] For cases from federal courts:

The opinionsof the United States court of appeals appears at AppendixABC __ to
the petition and is -

[ 1 reported at . ; or,

[ 1 has been designated for publication but is not yet reported; or,

[M is unpublished. ’

The opinion of the Uhited States district court appears at Appendix _____ to
the petition and is

[ ] reported at S ; Or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ; O,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished. '

The opinion of the : court
appears at Appendix to the petition and is '

[ ] reported at : ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '

(1)



JURISDICTION

[\l( For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _SEPTempeR 30,3030

[ 1 No petition for rehearing was timely filed in my case.

[ . A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: __ , and a copy of the
order denying rehearmg appears at Appendlx

[ 1 An extension of time to file the petition for a writ of certlorarl was granted
to and including (date) on _ : (date)
in Application No. __A ’

The jurisdiction of ﬁhis Court is invoked under 28 U. S. C. § 65} ()

[ ] For cases from state coﬁrtsi ‘

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1A timely petltlon for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of tlme to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).

: (3 ‘ .



CONST-TUTIONAL AND STATUTORY PROVISIONS INVOLVED

sroendment 5 Criminal rovisicns concerning—Due process of law

JuST :f:(',mpensatmn ciauses.

No person shall be held te answer for a capital, or otherwise infamous crime, unless on a
~presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
n the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without Just
compensation. ‘ | A

Amendment & Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and f:iixsl'mct wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed ot the nature and cause of the
accusation; to.be confronted with the witnesses against him; to have compulsory process for
ave the Assistance of Counsel for his defence.

obtamning witnesses in his favor, and fe¢ &

3

§ 1651. Writs

(a) The Supreme Court and all courts established by Act of Congress may issue all writs
necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and
. principles of law.



STATEMENT OF THE CASE
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UNITED STATES OF AMERICA Plaintiff-Appellee, versus ANTONIO U. AKEL, a.k.a. Tony Akel,
Defendant-Appeilant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT Y
337 Fed. Appx. 843; 2009 U.S. App. LEXIS 16952 - :
No. 08-13771 Non-Argument Calendar o
X July 24, 2009, Decided - -
; ’ July 24, 2009, Filed

- Notice:
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Disposition:
AFFIRMED.

¢ Counsel . For UNITED STATES OF AMERICA, Plaintiff - Appelles: Lennard B.
[ Register, I, Robert G. Davies, Alicia Forbes, U.S. Attorney Service - Northern District of
- Florida, U.S. Attorney's Office, PENSACOLA, FL.

! i ANTONIO U. AKEL, a.k.a. Tony Ake, Defendant - Appellant
D Pro se, INEZ, KY.
Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.

Opinion

(787 Fed. Appx. 1004} PER CURIAM:

Antonio Akel, a federal prisoner proceeding pro se,1 appeails the district court's resentencing order
and the district court's denial of severat motions related to Akel’s resentencing and post-conviction

proceedmgs -

Sea__g&ComMe_ p»} u

—Finally, it is important to'emphaSize that the denial of counsel in this case left petitioner
completely without representation during the appellate court's actual decisional process. This is

quite different from.a case in which it is claimed that counsel's performance was ineffective. As
we stated in Strickland, the "[a]ctual or coustructive denial of the assistance of: counsel
" altogether is legally presumed to result in prejudice." 466 US, at 692, 80'L Ed 2d 674, 104 S Ct

- 2052, Our decision’in United States v Cronic, likewise, makes clear that "{tJhe presumption that
counsel's assistance is essential requires us to conclude that a trial is unfair if the accused is denied

— counsel at-a critical stage of his trial.” 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote
omitted). Similarly, Chapman recognizes that the right to counsel is "so basic to a fair trial that

[its] mfraction can <*pg. 314> never be treated as harmless error,” 386 US, at 23,andn 8, 17 L
Ed 2d 705, 87 S Ct 824, 24 ALR3d 1065. And more recently; in Satterwhite v Texas, 436 US
© 249, 256, 100-L Ed 2d 284, 108 S Ct 1792 (1988), we stated that a pervasive denial of counsel

: casts such doubt o the fairness of the trial process, that it can never be considered harmless
: error. Because the fundamental importance of the .assistance of counsel does not cease as the:

prosecutorial process moves from the trial to the appellate stage, see supra, at 85, 102 L Ed 2d, at
3 12, the presumption of prejudic’e mus_t_ extend as well to the denial of counsel on appeal.
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3. Pet:\_tloner appealed his conv1ctlons At first, he-did

so with the assistance of his lawyer, but mid-way throug.h the

:a—ppellate process,’ petiti_oner Vfired the lawyer and elected to —

— proceed pro se.
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Based on our extensive research and information we have reviewed from
you, and on our own for the appeal, we believe the issues we are presenting are

the most likely to have any chance of success. Should you decide that you are
not satisfied with the direction we have taken, you have the ability to pursue any

other matter you wish in a pro se pleading and filing the appeal yourself and we
will withdraw from continued representation; retain new counsel; or remain with

us through the completion of the appeal process. We have an accounting

prepared of the work that has been done to date and will provide that to you and
your father if you decide you wish to pursue altemative representation options.

We certainly will be happy to continue to represent your interests 'on the appeal
issue we feel are most worthy of further review. As you can see from the draft

brief we have incorporated many of your concems however have done so in a
format that affects the issues presented.

Sincerety, '
./' e

Marcia G. Shein

Attorney at Law
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_To be sure, a district court reviewing a motion to dismiss counsel must know how the defendant

“wishes to proceed so that the defendant will not be left without representation in violation of the Sixth _
Amendment. “The Sixth Amendment withholds from federal courts, in all criminal B —

proceedings, the power and authority to deprive an accused of his life or liberty unless he has

| ~ or waives the assistance of counsel." Johnson v. Zerbst, 304 U.S. 458, 463, 58 S. Ct. 1019,82L. ——

Ed. 1461 (1938) (footnote omitted). So, before granting a motion to dismiss retained counsel, a

district court must determine that the criminal defendant either will be represented by counsel or has
made a knowing and voluntary waiver of the right to counsel. Brown, 785 F.3d at 1345; see also

United States v. Evans, 478 F.3d 1332, 1340 (11th Cir. 2007). If a defendant intends to move

B the{2016 U.S. App. LEXIS 10} court to appoint counsel, the court should determine whéther the

defendant is eligible for appdinted counsel. See 18 U.S.C. § 3006A.

| 0nd Hriis HONGRABLE. SUPREME CouRT hhas OcKnouedgedt

We have said that the right to counsel does not depend upon a request by the defendant,
Carnley v Cochran, 369 US 506, 513,<*pg. 440> 8 L Ed 2d 70, 82 S Ct 884; cf. Miranda v —
Arizona, 384 US, at 471, 16 L Ed 2d 694, 86 S Ct 1602, 10 Ohio Misc 9, 36 Ohio Ops 2d 237,

10 ALR3d 974, and that courts indulge in every reasonable presumption against waiver, e. g,

- Brookhart v Janis, supra, at 4, 16 L Ed 2d 314, 86 S Ct 1245, 7 Ohio Misc 77,36 Ohio-Ops 2d ——

141; Glasser v United States, 315 US 60, 70, 86 L Ed 680, 62 S Ct 457. This strict standard .
applies equally to an alleged waiver of the right to counsel whether at trial or at a critical stage of
pretrial proceedings. Schneckloth v Bustamonte, 412 US 218, 238-240, 36 L Ed 2d 854, 93 S Ct

2041 Umted States v Wade, 388 US at 237, 18 L Ed 2d 1149 87 S Ct 1926
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. On August 31,2017, the appellant filed 2 motion to. reca]l the mandate. This.. .

: mornmg, Deputy Clerk of the Court Carol R. Lewis leﬁ a message for the

unders1gned regardmg the govemment’s posmon as to the appellant’s mouon to

- recall the mandaie,

C.  Lawend argument.

The appellant claims that this Court should recall the mandate because e

was denied counsel on direct appeal in the present case. (Appellant’s motion, pgs.

1-5). The appellant’s claim appears to be based on the fact that in a filing with the

" Supreme Court the Office of the Solicitor General stated, “petitioner appealed his

< COMVACHOMS. . = < e e e o S

At first he chd so with the assistance of his lawyer “but mid- Way )

' through the appellate process petitioner fired the lawyer and elected to proceed pro )

@_-. pg 2). The appellaﬂt claims he was unaware he had a right to counsel on -

dlrect appeal and the Court should recall the mandate so that the Court can remiedy

that alleged mJustIce (I_ pgs 2- 5)

Because mors than one yeal has passed since tlle mandale issued i in the

_ present case, this Court is not to grant the appellant’s motion to recall the mandate :

~ unless the appellant has established good cause for the delay in filing his motion to

- recall the mandate. 11th Cu’ R. 41-1(c). Where an appellant establishes good

__cause fora delayed motion to recall the mandate this Court will not recall the

—mandate except to prevent injustice. 11th Cir. R. 41-1(b).

‘The appellant has not alleged, let alone established, good cause for his delay

in filing his motion tc recall the mandate. Furthermore, the appellant has not

- established that it proper for this Court to recall the mandate to prevent injustice.

~~To the contrary, at the appellant’s sentencing hearing the district court told the

‘ appellant of his nc,ht to appeal and right to a lawyer on appeal (Doc 126 - Pg.
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- In representing the Unitad States, a federgl prosecutor has a special duty not to impede the -

truth. The United States Department of Justice's Mission Statement describes the

- government's duty as one "to ensure fair and impartial administration of justice for all -
Americans.” United States Department of Justice, About DOJ, . . S '
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UNITED STATES OF AMERICA, Plaintiff-Appellee; versus ANTONIO U. AKEL,
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787 Fed. Appx. 1002; 2019 U.S. App. LEXIS 27390
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September 11, 2019, Decided

Notice: -
. PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING

THE CITATION TO UNPUBLISHED OPINIONS.

, detonal information: Prior Histery _

- {2019 U S. App. LEXIS 1}Appeals from the United States District Court for the Northern District of
Florida. D.C. Docket No. 3:07-¢cr-00136-LC-EMT-1.
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Disposition: )
AFFIRMED. .

Counsel For UNITED STATES OF AMERICA, Plaintiff - Appellee: Lennard B.
Register, Ill, Robert. G. Davies, Alicia Forbes, U.S. Attorney-Service - Narthern District of
Florida, U.S. Attomey's Office, PENSACOLA, FL.

Prc; se, INEZ, KY.
Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.

Opinion

{787 Fed. Appx. 1004} PER CURIAM:

Antonic Akel, a federal prisoner proceeding pro Q‘ e,1 appeals the district court's resentencing order
and the dlstnct court's demal of several. motions related to Akel's.resentencing and post-conviction
proceedlngs

i

—Finally, it i important to emphasu:e that the demial of counsel in this case left’ petitioner
completely without representation’ during the appellate court's actual decisional process. This is

- quite different ffom a case in which it is claimed that counsel's performance was meffective. As.

we stated in Strickland, the "[a]ctual or copstructive demial of the assistance of: counsel

‘altogether is legally presumed to- result in prejudice." 466 US, at 692, 80'L Ed 2d 674 104 S Ct

2052. Our decision in United States v Cronic, likewise, makes clear that "{t]he presumption that
counsel's assistance is essential requires-us to conclude that a trial is unfair if the accused is demied
counsel at a critical stage of his trial" 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote
omitted). Sirmilarly, Chapman recognizes that the right to counsel is "so basic to a fair trial that
[its] infraction can <*pg. 314> never be treated as harraless error.” 386 US,at23,andn 8§, I7L
Ed 2d 705, 87 S Ct 824, 24 ALR3d. 1065. And more recently, in Satterwhite v Texas, 486 US
249, 256, 100 L Ed 2d 284, 108 S Ct 1792 (1988), we stated that a pervasive denial of counsel

“casts such doubt on the fairness of the trial process, that it can never be considered harmless

error. Because the fundamental importance of the .assistance of counsel does not cease as the:

- prosecutona.lprocess moves from the trial to the appellate stage, see supra, at 85, 102 L Ed 2d, at
312, the presumpnon of prejudice-must extend as well to the demal of counsel on appeal

=192 (1963) (complete denial of counsel);

“ CF

Indeed we have found an error to be "structural," and thus subJect to automatic reversal,

_only in a "very limited class of cases." Johnson v United States, 520 US 461, 468, 137 L Ed 2d
718, 117 S Ct 1544 (1997 (mfmo Gideon v Wainwri ight, 372 US 335, 9 L Ed 2d 799, 83 S Ct

ANTONIO U. AKEL, a.k.a. Tony Ake, Defendant - Appéllant,_

Alls jLe iy

(10)
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No. 17-14707-AA

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

versus

ANTONIO U. AKEL,

Defendant-Appellant.

" Appeal from the United States District Court

for the Northern District of Florida

. Before: WILSON, EDMONDSON, and HULL, Circuit Judges.

BY THE COURT:

!
Before the Court is Appellant’s “Motion to Recall the Mandate to Prevent Injustice,.11th

Cir. R. 41-1(b); and/or Motion Raising a Structural Error, Where the Complete Absence.of

Counsel During the Briefing Stage of Dec 6, and July 30, 2018, as Well as this Courts Actual V

Decisional Process of Sept. 11, 2019 was a Violation and Denial of the Appellants Sixth

Amendment Right. CE11th Cir. R 2-1.”

Appellant’s motion is DENIED.

See APENDIX'A v

(30). As of vH«Q_Agia,og_&;_wﬂ&ngyc!;}h}5__9_2._{\1\-\cm The pehicner has o MoTro

To RECONSEDER. THE DENZAL OF THE RECALL OF MANDATE thevkr he. Sent 41 Hive ELEVENTH

. (D)
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UNITED STATES OF AMERICA, Ptaintiff-Appellee, versus ANTONIQ U. AKEL,
’ Defendant-Apgellant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT :
2018 U.S. App. LEXIS 23037 i
No. 17-14707-AA o
August 17, 2018, Filed .

Editorial Information: Prior History

{2018 U.S. App. LEXIS 1}Appeal from the United States District Court for the Northern District of
Florida.Akel v. United States, 2018 U.S. App. LEXIS 15666 (11th Cir. Fla., June 8, 2018)

Counsel For United States of America Plaintiff - Appellee: Robert G. Davies,
Alicia Forbes, U.S. Attormey Service - Northern District of Florida, U.S. Attorney's Office,

Pensacola, FL.

[ : Antonio U. Akel, a.k.a.: Tony Akel, Defendant - Appellant, Pro

P se, Estill, SC.

Judges: Before: TIOFLAT, MARCUS and JORDAN, Circuit Judges.

Opinion

BY THE COURT:

Antonio U. Akel has filed multiple motions for reconsideration, pursuant to t1th Cir. R, 27-2, of this
Court's June 8, 2018, order denying a certificate.of appealability as unnecessary, and denying his
motions for summary reversal, to recuse and disqualify, and for a confession of error. Upon review,
- Akel's motions for reconsideration are DENIED because he has offered no new evidence or
arguments of merit to warrant relief. 1

Additionally, Akel's "Motion for Issuance of an Order Restoring Akel's Right to a Direct Appeal
and Transfer to Another Circuit” and "Motion to Correct the Appellate Record"” are DENIED
because Akel provided no authority for the relief requested. His "Motion for the Eleventh Circuit to
Function Properly" is DENIED because he has not made any showing that he is entitled to relief.
Finally,{2018 U.S. App. LEXIS 2} his "Motion to Amend Question #7 of the Certificate of - .
Appealability” is DENIED AS MOOT, as this Court aiready has determined that a certificate of
appealability is not necessary.

Footnotes

1

Specifically, the “Motion Pursuant to Christionson v. Colt,” “Motion for United States Confession of
Error,” “Mation to Preserve Public Confidence in the Judicial Process and Integrity of this Court," the
four "Motions for Reconsideration,” and "Motion to Reinstate the Certificate of Appealability” are all
—— - denied.

(3) | o



REASONS FOR GRANTING THE PETITION
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B
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g\m\\cn’ Sihuah &Q&(QQ&QMQ, UNITED STATES Od\é SLCUN:D CIRCULT SMMDOh (J\ﬁA LG((C(—\’QA

~\-\~L msqu-\c.e, S&EKLPE_\'EDSWS V. FRANKEL 539 £:34 546,567 _Laé cie I)ooQ A :

Frankel petmoned the Suprerne Court for a writ of certroran On October 14, 2009 the Supreme

Court granted the petition, vacated our dismissal order, and remanded the case "for further
consideration in tight of the position asserted by the Solicitor General in her brief for the United

" States filed August 4, 2009." Frankel v. United States, 130 S. Ct. 72, 175 L. Ed. 2d 4 (2009). That
_ brief pointed out the well-settled rule that an indigent defendant has a right to have counsel
appointed on appeal, see Frankel v. United States, No. 08-10150, U.S. Sup. Ct., Br. for the United

States, 2009 WL 3236337, Aug. 4, 2009, at *13 (citing Halbert v. Michigan, 545 U.S. 605, 610, 125
S. Ct. 2582, 162 L. Ed. 2d 552 (2005); Douglas v. California, 372 U.S. 353, 83 S. Ct. 814, 9L Ed 2d.1

811 (1963)) and argued that this nght could be waived only by knowmg and rntentronal conduct see D h
id. (cmng Halbert, 545 U. S at 624), and that Frankel had not waived his right, 1 see id. at "4, '
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Fc\\o:.o Ru\e. of lau a_‘\_é_ Naws s Qeod and unam\j'.emo\.\s’, "

" The Sixth Amendment to the Constitution prov1des that "[ijn all criminal prosecutlons the

~ accused shall enjoy the right ... to have the Assistance of Counsel for his defense." The Court has
- construed this language to- include not only the nght to assistance of counsel at trial, Gideon v
- Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 792, 23 Ohio Ops 2d 258, 93 ALR2d 733
. (1963), but also to the assistance of counsel on appeal Douglas v California, 372 US 353, 9 L

- Ed2d8l1,83SCt814 (1963) k _ . , S

i ased

The right to counsel on-appeal, recogmzed in Douglas v. California, 372 U.S. 353 83 S.Ct. 814 g

L. Ed. 2d 811 (1963), has also been retroactlvely apphed See McConnell, 393 U S.at3,898S. .Ct.at.

vare e e —

- The nght to the assistance of counsel guaranteed by the Sixth and Fourteenth Amendments 18
indispensable to the fair administration of our adversarial system of criminal JuStIC” 6

_ See Mazne v, NOLALTON S AS-159, 168169

P32 ca

' The right to counsel attaches in a criminal prosecution after the initiation of adversanal JUdlClal

: ” proceedings, Kirby v. lllinois, 406 U.S. 682, 689-90, 92 S. Ct. 1877, 1882, 32 L. Ed. 2d 411 (1972),
- and continues through the first-tier of non-discretionary direct appeal, if the state provides an appeal

as a matter of right. {2011 U.S. App. LEXIS 8}Penson v. Ohlo 488 U. S 75 88, 109 S. Ct. 346,
7l 354, 102L Ed 2d 300(1988)

) ooac

Finally, it is important to emphasize that the denial of counsel in this case left petitioner

_ completely without representation during the appellate court's actual decisional process. This is . ———

¢ quite different from a case in which it is claimed that counsel's performance was ineffective. As
. we stated in Strickland, the "[a]ctual or constructive denial of the assistance of counsel

_ altogether is legally presumed to result in prejudice.”" 466 US, at 692, 80 L Ed 2d 674,104 SCt ____
2052. Our decision in United States v Cronic, likewise, makes clear that "[t]he presumption that
© counsel's assistance is essential requires us to conclude that a trial is unfair if the accused is denied
.. counsel at a critical stage of his trial." 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote
~ omitted). Similarly, Chapman recognizes that the right to counsel is "so basic to a fair trial that
- [its] infraction can <*pg. 314> never be treated as harmless error." 386 US, at 23, andn 8, 17L ——
- Ed 2d 705, 87 S Ct 824, 24 ALR3d 1065. And more recently, in Satterwhite v Texas, 486 US
249, 256, 100 L Ed 2d 284, 108 S Ct 1792 (1988), we stated that a pervasive denial of counsel
- casts such doubt on the fairness of the trial process, that it can never be considered harmless ——
. error. Because the fundamental importance of the assistance of counsel does not cease as the

prosecutorial process moves from the trial to the appellate stage, see supra, at 85, 102 L Ed 24, at

e 312, the presumption of prejudice must extend as well to the denial of counsel on appeal. _—

_See PENSON Supe

R &)

Indeed, we have found an error to be "structural,” and thus subject to automatic- reverszil,--~-—-—~—

only in a "very limited class of cases." Johnson v United States, 520 US 461, 468, 137 L Ed 2d

T 718, 117 S Ct 1544 (1997) (citing Gideon v Wamwrlght 372 US 335,9 L Ed 2d 799 83 S Ct’

792 (1963) (complete denial of counsel); N

)



“ The Slxth Amendment principle animating Cronic's. presumptlon of prejudlce is the: fundamental idea that
" adefendant must have the actual assistance of counsel at every critical stage of a criminal proceeding
_ forthe oourt's rehance on the falmess of that proceeding to be justified. .

ﬂ 300

~ Only once in the 30 years since the Cromc decxsmn was issued has the Supreme Court apphed

. Cronic to presume prejudice. See Penson v. Ohio, 488 U.S. 75, 88, 109 S. Ct. 346, 354, 102 L. Ed.
-~ 2d 300 {1988) (holding that "the presumption of prejudice must extend as well to the denial of

. counsel on appeal” when the granting of an attorney's metion to withdraw had left the petitioner
—= "entirely without the assistance of counsel on appeal”). '

>

vail w1thm the federal 1 dxcaal system:a gr.ecedeiit of
ow-mis :
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_DeEntyrnG Hes EQUAL PRETECTION OF THE STXTH AMENDMENT RIGHT TO THE ASSISTANCE OF
‘_

- COUNSEL AnD SUGGESTENG AN AOPEARANCE. OF TYRArNY NOT DEMOCRACY

(1).AS established the pekitioner is o United States Gi¥izen For whieh bhas been incatteroked

: SFO\' ovee \d¥enss never once \\c\\f\ng o_Conshtunonaily- Comgliant Dy fa&?gﬁ%&@@—
Q_%an he Fe_A_an\ J\AARL\Q(‘I;; |
(3. T PEnsonv.0uz0 488 U575,8%-90 Chief Justice Rehoguist Stated

The Sixth Amendment to the Constitution provides that "[1]n all criminal prosecut1ons the
" accused shall enjoy the right ... to have the Assistance of Counsel for his defense.” The Court has .

- construed this language to include not only the right to assistance of counsel at trial, Gideon v ———
- Wainwright, 372 US 335, 9 L Ed 2d 799, 83 S Ct 792, 23 Ohio Ops 2d 258, 93 ALR2d 733 '

- (1963), but also to the assistance of counsel on appeal. Douglas v California, 372 US 353, 9 L

. Ed 2d 811, 83 S Ct 814 (1963). We have also held that the <*pg. 315> right conferred is not ———
* simply to the assistance of counsel, but also to the effective assistance of counsel, both at trial, see
United States v Cronic, 466 US 648, 80 L Ed 2d 657, 104 S Ct 2039 (1984); Strickland v
________________ _ Washington, 466 US 668, 80 L Ed 2d 674, 104 S Ct 2052 (1984), and on appeal, see Evitts v - __
Lucey, 469 US 387, 83 L Ed 2d 821, 105 S Ct 830 (1985).

[488 US 90]

There is undoubtedly an equal protection component in the decisions extending the Sixth —

_ Amendment right to counsel on appeal; Griffin v [llinots, 351 US 12, 100 L Ed 891, 76'S Ct 585,
55 ATLR2d 1055 (10<6\ Douglas v California, supra,

PR AT I S S
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Some structural-errors, hke the complete absence of counsel or the demal of a pubhc tnal,
are-yisible at first glance.
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- UNITED STATES oF AMERTCA, Plaintiff-Appellee, vetSus ANTONIO U. AKEL, a. l\.a. Tony Akel,
Defendant-Appeliant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

| ) No. 08-13771 Non-Argument Calendar

L July 24, 2009, Decided

!
337 Fed. Appx. 843; 2009 U.S. App. LEXIS. 16352
July 24, 2008, Filed

Noﬁce

PLEASE REFER TO FEDERAL RULES OF AF’PELLAT‘= PROCEDURE RULE 32 1 GOVERNING
- THE CITATION TO UNPUBLISHED OPINIONS. ’ . L—

detonal information: Subsequent H(story

Reheanng en banc, denied. by United States v. Akel, 373 Fed AppXx. 42 2008 U.S. App. LEXIS. 29208

- {11th Cir. Fla., 2009)US Supreme Court certiorari denied by Akel v. United States, 558 U.S. 1157, 130 5. -~
Ct. 1161, 175 L Ed. 2d 988, 2010 U.S. LEXIS 728 (2010)Post-conviction proceeding at, Magistrate's

— recommendation at Unlted States v. Akel, 2013 U.S. Dist. LEXIS 185645 (N D. Fla -Dec. 13, 2013)

" Editorial lnformatlon. Prior History ™~ - : co s = e e T,

— . . . = -
.. Appeal from the United States District Court for the Northern District of Florida. D C. Docket No. -
07-00138-CR-3-LAC. - . - . e

-~ Disposition: T i : . _— -

AFFIRMEB— . . . ' . ' o :

_ o .

Counsel . Antonio-U. Akel {06899-017). Apcellant,.Pro se. WAYMART, PA.

For United States of America, Appeliee: Lennard B. Register; (I, K
U.S. Attorney's Office, PENSACOLA, FL; Thomas P. Swaxm ‘PENSACOLA, FL; E. Bryan ’ .

Wilson, TALLAHASSEE, FL. ) -

Judczes Before hULL PRYOR and FAY, Circuif Judgss. ]

: See. alsol

UNITED STATES OF AMERICA, Plaintiff-Appellee, versus ANTONIO U. AKEL,

. Defendant-Apgellant.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
787 Fed. Appx. 1002; 2013 U.S. App. LEXIS 27380

No. 17-14707 Non-Argument Calendar
September 11, 2019, Decided

Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING

THE CITATION TQ UNPUBLISHED OPINIONS.

Editorial Information: Prior History

{2019 U.S. App. LEXIS 1}Appeals from the United States District Court for the Northern District of
. Florida. D.C. Docket No. 3:07-cr-00136-| LC -EMT-1.

Disposition: . . .
’ AFFIRMED. . o

Counsel - For UNITED STATES OF AMERICA, Plaintiff - Appellee: Lennard B.
Register, ill, Robert G. Davies, Alicia Forbes, U.S. Attorney Service - Northern District of |

Florida, U.S. Attomey's Office, PENSACOLA, FL.

ANTONIO U. AKEL, a.k.a. Tony Ake, Defendant - Appeliant,
Pro se, INEZ, KY.

" Judges: Before WILSON, EDMONDSON, and HULL, Circuit Judges.

Opinion

e et e e et e {787 Fed. Appx. 1004} PER CURIAM:

Antonio Akel, a federal prisoner proceeding pro se,1 appeals the district court's resentencing order i —

and the district court's denial of several motions related to Akel's resentencing and post-conviction

proceedmgs )
016 o
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Fmally, it is unportant to emphasme that the denial of counsel m this case left petitioner
completely without representation during the appellate court's actual decisional process. This is
quite different from a case in which it is claimed that counsel's performance was ineffective. As
we stated in Strickland, the "[a]otual or constructive denial of the assistance of counsel altogether
is legally presumed to result in prejudice." 466 US, at 692, 80 L Ed 2d 674, 104 S Ct 2052. Our
decision in United States v Cronic, likewise, makes clear that "[t]he presumption that counsel's
assistance is essential requires us to conclude that a trial is unfair if the accused is denied counsel
at a critical stage of his trial." 466 US, at 659, 80 L Ed 2d 657, 104 S Ct 2039 (footnote
omitted). Similarly, Chapman recognizes that the right to counsel is "So basic to a fair trial that
‘[its] infraction can <*pg. 314> never be treated as harmless error.” 386 US, at 23, andn §, 17 L
Ed 2d 705, 87 S Ct 824, 24 ALR3d 1065. And more recently, in Satterwhite v Texas, 486 US
249, 256, 100 L Ed 2d 284, 108 S Ct 1792 (1988), we stated that a pervasive denial of counsel
casts such doubt on the fairness of the trial process, that it can never be considered harmless
error. Because the fundamental importance of the assistance of counsel does not cease as the

" prosecutorial process moves from the trial to the appellate stage, see supra, at 85, 102 L Ed 24, at

312, the presumption of prejudice must extend as well to the denial of counsel on appeal.

The present case is unlike a case in which counsel fails to press a particular argument on
appeal, cf. Jones v Barnes, 463 US 745, 77 L Ed 2d 987, 103 S Ct 3308 (1983), or fails to argue
an issue as effectively as he or she might. Rather, at the time the Court of Appeals first
considered the merits of petitioner's appeal, appellate counsel had already been granted leave to

: w1thdraw petitioner was thus ent1re1y without the assistance of counsel on appeal.
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- The Supreme géun, by accepting g§b ; es through the dl§mﬁ6hag writ of certiorari, haskept =~~~

order within the courts. The notion that the federal district courts and circuit courts of appeal

Hutto v. Davis, 454 U_S. 370, 375, 102 S. Ct. 703, 706, 70 L. Ed. 2d 556 (1982), the Court

by the Constltution and Congres "Unless we wish anarchy to prevail within within the federal

 matter how misguided the iudge s of those courts m y thlnk it to be.” Daws. 454 U.S. at 375

_- must adhere to controlling Supreme Court decisions is reinforced whenever necessary. ln . -
- emphagized the need to adhere to the hierarchal structure of the federal cou__m_qm_gge_gt_gg

- 1oz§ Ct. at 7u§ o

O7)



_ond See BEQ(,EQ 3 ANITED STes 295 _J&&%;ﬁsigw (1935)5

hat it shall win a_case, but that justice shall be done. As such, he is in a peculiar and ve veg
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CONCLUSION'
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The most crmcal of those protectlons is the right to counsel See Un/ted States v. Cronic, 466 U. S
648, 654, 104 S. Ct. 2039, 2044, 80 L. Ed. 2d 657 (1984) ("Of all the rights that an accused person
has, the right to be represented by counsel is by far the most pervasive for it affects his ability to =~ ————
assert any other rights he may have." (internal quotation marks omitted)). "The very premise of our

adversary system of criminal justice is that partisan advocacy on both sides of a case will best L
promote the ultimate objective that the guilty be convicted and the innocent go free.™ Herring v. New

York, 422 U.S. 853, 862, 95 S Ct. 2550, 2555, 45 L Ed. 2d 593 (1975).

:lessa R

The right to counsel attaches in a criminal prosecution after the initiation of adversarial judicial
proceedings, Kirby v. [llinois, 406 U.S. 682, 689-90, 92 S. Ct. 1877, 1882, 32 L. Ed. 2d 411 (1972),

and continues through the first-tier of non-discretionary direct appeal, if the state provides an appeal

- "as-a matter of right. {2011 U.S. App. LEXIS 8}Penson v. Ohio, 488 U.S. 75 88,108S.Ct. 346, "~
354 102 L. Ed. 2d 300 ( 1988)

Bu\- See USvAl LAppw.wos-\mt (nw;‘bom\ USv.AKel ,Awmmn—\qvov(iwur),\ &NO CoutNSr_L CF
QE(:(SON V-OHED Supral

- Furthermore, it is important that the denial of counsel in this case left petitioner completely
. without representation during the appellate court’s actual decisional process, since such a total

denial is legally presumed to result in prejudice and can never be considered harmless error,
. whether at the trial or the appellate stage.

ar\c\S« : .

. Under 18 U.S.C. § 3006A, an indigent defendant is entitled to have counseled representatlon when
_inter alia, the Sixth Amendment requires or when the defendant "faces loss of liberty in a case, and
Federal law requires the appomtment of Counsel 18 U. S C § 3006A(a)(1)(H) -(N

(1)
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