SUPREME COURT OF GEORGIA
Case No. S20H0635

June 16, 2020

The Honorable Supreme Court met pursuant to

adjournment.

The following order was passed.

ERIC BERNARD SCOTT v. ARTIS SINGLETON, WARDEN.

Upon consideration of the application for certificate of
probable cause to appeal the denial of habeas corpus, it is ordered
that it be hereby denied.

All the Justices concur.

Trial Court Case No. 2018-CV-129

SUPREME COURT Oi"' THE STATE OF GEORGIA
Clerk's Dffice, Atlanta

I certify that the abave is a true extract frcm the
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.
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IN THE SUPERIOR COURT OF WILCOX COUNTY
STATE OF GEORGIA

ERIC BERNARD SCOTT,

V.

ARTIS SINGLETON, WARDEN

CASE NO:

2018-Cv-129
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L a
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PROCEEDINGS

1
2 THE COURT: We are here on case number 2018-Cv-129.
3 You are Eric Bernard Scott; is that correct?
4. PETITIONER: Yes.
5 THE COURT: Mr. Scott, I am Denise Fachini, I am a
6 Superior Court Judgé. We’re he£e for your habeas
7 hearing, or a portion of that héaring.‘ Are you
8 repfesented by an attorney?
9 PETITIONER: No, ma’am.
10 THE COURT: Are you going to be representing
111 yourself? | |
'12. PETITIONER: Pro se;.Qes, ma’ am.
13 THE COURT: Are‘you reaay_to proceed?
14 PETITIONER: Ali exéept that I rééuested the minutes
15 of fhe grahd jury and haven’t gotten them yet.
16 THE COURT: There’s rarely ever minutes to a giand
A17” jury. Whét county was 1it?
']8 PETITIONER: Chatham County. Chatham did‘indicf and
19 T would need fhat to support my allegation that it’s
20 B void. | S o
21 THE COURT: Well, Mr. Youn is present and he
22 rep;esents the Warden in this case. Mr. Youn, are you
23 ready toAproceed?
24 MR. YOUN:. We are,.Your Honor, and I believe we
25 would be ready to proceed on our motion to dismiss as

_ Stacey L. Folds, CCR , 2
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untimely, in whichAwe are trying to assert in this case.

THE COURT: Okay. Well, I-tell‘yog what -—- Mr.
Youn, do you have any information regarding minutes from
the Chatﬁam County grand jury?

MR. YOUN: We do not, Your Honor. Our position
would still be that, with our motion to dismiss as
untimely, that would‘dismiés the case and that Mr. Scott
hasn;t produced any such minuteé for a much older
convicfion.

THE COURT: All right. I tell you what, Mr. Scott,
whét T have is I've gdt yoﬁr original habeas that you
filed, that being on Deéembgr 20th of 2018; then.I have.
your amended motion'that you filed in March of this year.
I-have ah answer'filed by-fhe Atforney General on April

1st, so ordinarily, your habeas and their answer would

form the iSsﬁe for me to hear, but they;have.also,

subéequently, filed a motion to dismiss petition as

—
o0

19
20
- 21
22
23
24

25

upfimely_op_sucgessive and you’ve received that motion on

your behalf as well?

PETITIONER:"Yes, ma’ am.

THE COURT: When that happens, what I do is I will -

- because their motion means, Judge, you don’t even need
to hear the habeas because these things have happened,
it’s successive or it’s untimely, and generally, what I

do is I hear this motion to decide whether or not I need

A ~ Stacey L. Folds, CCR ) 3
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to go forward and hear the habeas. 5o that gives you
actually some more time, if you’re still trying to pursue
some additional documents. So what I'm going to do today
is I'm going to go ahead and heaf their motion to
dismiss. You can respond to that because thaf doesn’t
deal with your minutes.

PETITIONER: Your Honor, can I say one thing?

THE COURT: I’1l let you, let me finish explaining.

So I'm going to go ahead and hear this motion on the

issue of whether or not you have been untimely in youf
petition for habeas, or Whether‘it’s somgthing that'’s
already been heard before, those issues.

PETITIONER: Yes, ma’am.

THE COURT: .Thén I won’ t ruie on that until I get
the transcript-from the hearing; okay?

PETITIONER: - Yes, ma’ am. |

THE COURT: In the meantime, your habeas still

—
(o=}

20
21
22
23
24

25

remains_pending.

PETiTIONER: Yes, ma’am.

-THE'COURT: If you need to get additionéi
décuméﬁtation for that, you can certainly work on gétting
that doﬁe. Oncé.l rule on this, I will either deny their
motion and we’ll go forward with your habeas; or 1’11
grant their motion and then you can appeal that, if you
wish; okay? |

Stacey L. Folds, CCR 4
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PETITIONER: Yes, mafam.

THE COURT: Go ahead, what did you want to say?

PETITIONER: All I want to say is that I filed a
traverse --—

THE COURT: You did. Let’s see,_that’s the newest
thing. |

PETITIONER: I filed a traverse as to the motion to

dlsmlss, attorney answer and the motion to dismiss.

THE COURT: You can make that argument now.
PETITIONER: Okay, I will, yes, ma’am. Your Honor,-

I want to say one more thing. I asked for my attorney,

for my attorney to be here; right, my trial attorney and

ﬁy appellate attorney, and -=

THE COURT: Did you subpoena - them°

PETITIONER: = Yes, ma’am, I got a subpoena right
here. |

THE COURT: Who are they'>

18

19
20
21
)
23

24

25

-.. .PETITIONER:.. My trlal attorney was Charles Graham,
Mr. Charles Graham, and my appellate attorney was Mr. C.

Jackson Burch.

THE COURT: Okay. Well, since we’re only hearing

the motion to dismiss today, that shouldn’t be a problem.

I can’t handle your subpoenas for you, that’s on you.
You just need to see -- do you have some outside help,
family or somebody helping you?

Stace); L. Folds, CCR
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PETITIONER: 'Yeé.

THE COURT: You might want to get them to start
making some phone calls and seeing what happened with
your efforts to subpoena them.

PETITIONER: Yes, ma’am.

THE COURT: But I'11 give you plenty of notice of
when the ne¥t~hearing.will be, and theﬁ‘if you get an
order from me where I've dismissed it, then you can
appeal that order yoﬁréelf;.okay? ' ;
| PETITIONER: Yes, ma’afn'.

THE CQURT: Mr. Youn, are.you ready tohprocged?

MR. YOUN: Yes, Your Honor. » |

 THE COURT: All gight.' |

MR. YOUN: ; guesé, first,‘just to —-

’THE COURT: If you would, just give us a quick
summation of‘Where we are. |

MR. YOUN: Yes, You; Honbr. Quickly( to -address the

fmaversembymMrm"Scott,mIwwouldmngte_that<Lh§¥§“i§m39mw“mm

20
21

22

23

24

25

default in habeas corpus for failure of Réspondent to
file an answer, and we reference Huddleston v. Ricketts,

233 Ga. 112 for that. Then moving to the motion to

:

dismiss as untimely, I should note we have not been able
to interpret the successive argument; we were unable to

obtain anything from Lowndes-about-the 1995 habeas

" petition. We believe that there might be some difficulﬁy

. Stacey L. Folds, CCR . 6
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with that in Lowndes and archives and the age of that
habeas petition, pgt we would stili -= withoét waiving
tﬁe sﬁccessive argument, we . wanted to move forward with
our motion to dismiss as untimely.

THE COURT: So you’re actual conviction was in 19817

PETITIONER:‘ ‘91.

TﬂE COURT: ‘91. ‘

MR. YOUN; ‘91, Your Honor: Mr. Scott héd‘é 1991
jury trial, he receiﬁed é lifé'sentence for malice mﬁrder
and also possessioh of a firearm by a éoﬁvicted felon and
posséssion of a firearm(du;ing'thg commission of:a
felony. This was affirmed on appear in Scott v. State,
263 Ga. 300 in 1993. I have a éopy of the opinion, if
you wouid like, Your Honor. '

THE COURT: Yes.

MR. YOUN: I have Mr. Scott a copy as well. "This is

affirming the convictions. ‘Afterward, he had a ninety-

_day period to file with the U.S. Supreme Courti . .

Petitioner did not file a cert. petition, thus his
convictions werg final on'October 13, 1993. Because
these convictions were final béfore ngy 1}'2004, he had
until July 1, 2008 to file a’timely-habeas petition. His
petifion shows that he filed with Wilcox County 6n
December 20th, 2018, bver ten years too late, éo,we'would

submit that this is untimely..

" Stacey L. Folds, CCR ’ _ 7
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THE COURT: And your abandoning the successive

portion of youf petition?

 MR. YOUN: Yes, Your Honor.

THE COURT: Mr. Scott, would you like to reépond?
Whét I understand is that their argument is they filed a-
motion to dismiss as untimely and successive,.but they’re
not going forward on the successivé. Their motion is .
based on the untimeliness of your petition. So would you
like to address that? o

PETITIONER: Ydur Honor, Respondent had twenty days
after the.time of filing~the petition to rEspond. They
didn’t do that,_ They %£n£ea”seveﬁty days and decided fé.
file their answer .and .motion to_dismiss énd'that’s wrong.
Based on that,.I asked that it beAdismissea, the answer
be dismissed, based on failuré;tofiespénd'within a timely
manner. | |
THE COURT: Okay, that’s one argument, but go ahead
and-gamforWard“and”makewan_argument“£§§§£diﬂgm§h$1“_ B
timeliness of your actual habeas petitidn, Give me
sométhing else. | |

'PETITIONER:' I don’t understand.

THE COURT: Why did you wait so —- Why did you not
file your habeas before now? .

PETITIONER: For one, I didn’t have the grand jury -
- I mean, my lawyer filed for the :ecords, the‘minutes of

Stacey L. Folds, CCR - 8
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the greno jury, we never got that, so that’s one of. the
reasons. |

A THE(COURT: You know, Mr. Scott, in my experience,
there are no minutes for the grand jury. The_graud jury
is a closed proceeding. There’s rerely ever -— I've
never had experience where there was\a court reporter or
anyone taking notes of a grand jury proceeding. So I /
mean, I1’'ve heard a lot of inmates basing a habeas on not

having had a transoript of what took place in a grand

jury proceeding, and there’s no —- there aren’t any.

Now, once a'grand jury returns to open Court with an

ndlctment the Clerk will put that on the minutes of the
Court I mean, that would be a oresentment flled wrth

the Clerk but that’s usually just a report from the

grand jury that we heard twehty_cases and we’ returned

fifteen truefbrlla. It’s that klnd of note w1thout a lot

of specific information. Do you believe that there’s a

sroceeding that the grand jury had where they heard

19
20
21
22
23
24

25

evidence and testimony and that was all transcribed and

that’s what you want?
PETITIONER: Yes, ma’am.

THE COURT: Okay. I don’t know that that exists.

PETITIONER: It exists beceuse the prosecutor told
me‘that -— told my sister she would give them to me, but
she was busy at the time. So it does exist.

Stacey L. Folds, CCR
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THE COURT: Okay.

PETITIONER: Your Honor, I want to say soﬁething
else. When I filed my traverseﬁ\Respondent, he had
thirty days -- had\thirty days to respond and they didn’t

do that. For him to come in now and raise that argument,

that the petition was untlmely flled it’s way beyond -

thirty days. I ask that the motion be dismissed on that

ground as well.

THE COURT: Mr. Youn, would you like to be heard?

MR. YOUN: Yes, Your Honor. I would just maintain

what I said earlier, and our argument would be that

there’s no default in habeas corpus for failure of
Respondent to file an answer.
THE COURT He has stated the law. Thene’s no

default. I'm not dismissing his motlon based on that.

PETITIONER: Yes, ma’am. Your Honor, Respondent

.

failed to comply with Unlform Superlor Court Rule 6-2,

whlch states that he has thlrty days to respond

THE COURT: It’s discretionary with the Court. I'm
not looking for y’all to -- I mean --
PETITIONER: Your Honor, if I’ve got to follow the

rules, then -- I mean, the rules should apply to

everyone. It states right here, pursuant to Uniform

Superior Court Rule 6-2, Respondent had thirty days in

which to file a response opposing Petitioner’s motion.

Stacey L. Folds, CCR . 10
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f;dismissed based on that.

However, Respondent’s failure to file a response opposing
the petition or raise the right to present evidence in
opposition to the motion, that’s the law. I mean,
Respondent just can’t come in here and just —-- in my
opinion, just can’t come in here and just throw mine out
when he’s not following the rules and he’s telling me I'm
not following the rules. He ain’t follow the rule in
which to have my petition dismissed.

THE COURT:v Buf there’s no automatic default.
There’s no default on a habeas. Habeas is a different
animal. |

PETITIONE&: Yes, ma’am. I'm notléafing he’s in -
defaﬁlt;'I’m just saying - I.meén, it’s the law uﬁder 6-
2, Uniform Supérfor Court Rule 6-2.

THE COURT: All right. .D; you have anything
furthef?

PETITIONER: Yes, ma'am. T ask that his answer be

:THE.COURT:.'Okay. I'm denyiﬁgﬂypur.mOtibn to
dismiss his answér. There is no déféult in a habeas.
PETITIQNER: Yes, mafam. ;YOur Honor,xone;more
thing, doeénft hé:has’{éic] thirty days ;— twenty.days in
whiCh to respond aftervthé‘filing of fhe.—— the docketing
the petifioﬁ? I ask that it be'diémissed on that ground..
_iHE COURT;V 1711 éonsiaer your motion. Anything

- Stacey L. Folds, CCR 11
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1 further,. Mr. Youn?
_2 MR. YOUN: ‘No; Your "Honor.
3 THE. COURT: Mr. Scott, what I'm g01ng to do is
4 consider theee,arguments —;~
5 PETITIONER: Yes, ma’am.
6 THE COURTi '-— and the paberwerk that you filed and
7 1’11 make a decision. You’ll get a reeponse of whether I
8 grant or deny, and then you -- ifII deny their motion,
9 then we’ll schedule your next habeas proceedlng, meaning
10 make sure you get your w1tnesses properly subpoenaed so
11 yeu can-go forward with your habees, should I deny the
12 motion to dismiss; okay?
13 PETrTIONER: »Yes,'fna'am.
14 THEVCOURT: That concludes this hearing. Thank you.
15 (Proeeedingsvconclnded).
16
:
18
19
20
- 21
22
23
24
25
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CERTIFICATE

\

STATE OF GEORGIA

COUNTY OF LEE

I, Stacey L. Folds, Deposition Officer, being a Certified
court Reporter for the State of Georgia at large, he:eby
certify that the foregoing transcript is a true recbrd of the
proceedings held in the aforesaia mafter on ‘the date and timelv
-as specified; that I aﬁ neither a rélative nor employee nor
rattorney nor counéel of any of the parties, nor an émployee of
‘such attorney or counsel, nor finéncially interested in the
action. .

WITNESS my hand and seal at Leesbufg, Lée County,

Georgia, this 31st day of August, 2019.

T,; “FOLDS

"TED COURT REPOR
o: B~2242
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