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QUESTIRKS) PRESENTED

' I. Whether the United States Court of Appeals for the Sixth Circuit, in
~denying Petitioner's appeal, resulted in a decision of an important federal
- question in a way that conflicts with this Ceurt's declisions in Winship and
Jackson, where Petitienmer's State-court conviction of criminal sexual conduct

-first-degree was obtained in violation of the Due Process Clause, where the state
prosecution failed to meet its constitutional burden of proving beyond a
reasonable doubt every element of the offense with which Petitioner was charged?

_ I1. Whether the United States Court of Appeals for the Sixth Circuit, in
denying Petitiener's appeal, resulted in a decision of an important federal
question in a way that conflicts with this Court's decisions in Bouie and Lanfer,
 where the state trial court and the Michigan Court of Appeals, in violation of the
-Due Process Clause, applied a nevel construction of a criminal statute that

- expanded the statutes narrow and precise language to include "self-penetration” to

. the statute's defisition of 'sexual penetration that was unexpected and
" indefensible and then applied the novel construction retreactively, and in doing
50, deprived Petitioner of the "fair warning' required by the Due Process Clause

- .that, under the criminal statute, Petitioner's alleged conduct was criminalized? -
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LIST OF PARTIES

‘Pursuant to S.Ct.R. 14.1(b), a list of the parties invelved in the court
* vhose judgement is sought to be reviewed are: '

Dana Nessel
Michigan Attorney General
Criminal Appellate Divisien
P.0. Box 30217
Lansing, Michigan
48909

—and-

» Kym L. Worthy
Wayne County Prosecucing Attorney .
1441 St. Antoine, Suite 1106
Detroit, Michigan
48226
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Pro se Petitioner, Randall Scett Overten ("Petitiener'), respectfully
"“requests that this Honmersble Ceurt issue a Writ ef Certiorari to review the
- judgement(s) presented below, as both the United States Court of Appeals for the
“sixth Circuit and the Michigan Supreme Court has decided an important federal

~ question in a way that cenflicts with relevant decisions of this Court, and has

dec1ded an impe;:tént;quéstién of federal la;.r ﬁnt has nel:.been, but sheuld be,

k settled by this Court. |

OPINIONS BELOW

ions/Orders of the Sixth Circuit Ceurt ef Appeals
| In ten v. Macauley, United States Court of Appeals fer the Sixth Circuit_l
("sixth Circuit Court of Appeals"), Case Ne. 19-1736, the July 31, 2020,
OéiniGn/Order denying Petitioner's appeal on the June 4, 2019, decisien of the

_'Unir.ed States District Court for the Eastern District of Michigan ("U.S. District
Court"), denying Petitioner's Pétitien for Writ of Habeas Corpus, under 28 U.S.C.
| § 2254. The July 31, 2020, Opinion/Order of the Sixth Circuit Court of Appeals,
Appears at Apperxix-A te the petition and is unpublished. App. A.
In Overten v. Macauley, Sixth Circuit Ceurt of Appeais, Case Ne. 19-1736, the
November 19, 2019, Order denying Petitiemer's August 20, 2019, Metien te Expand
Certificate of Appealability. The November 19, 2019, Order of the Sixth Circuit
Court of Appeals, appears at Appendix B to the petition and is unpublished.
| | , App. B.
of the U.S. District Ceurt
In Qverten v. Trierweiler [Macauley], U.S. District Ceurt, Case No. 2:17-cv-
-VIII-



10892, Order denying Petitiemer's Petition for Writ of Habeas Corpus, under 28
U.S.C. § 2254, but Granting Certificate of Appealability ("0BA") with respect to
Petitiener's lack-ef-notice claim. The hume 4, 2019, Order of the U.S. District
~ Court, appears at Appendix C to the petition and is unpublished. : App. C.
. opinions/erders of Michigan State Courts
‘In People v. Overten, Michigan Ceurt of Appeals ("MCDA"), Decket Ne. 308999,
the Gcteber 31, 2013, Per Quriam Opinien affirming Petitiemer's cenvictiens and
E sentences on appeal as of right (direct appeal) from the 3udgene.nt of Sentence
 - that was ént_ered against Petitiener en Jjune 21, 2911; in the Wayne Ceunty Circuit
;_Ouurt, CaseNo 11-002103-FC. The Octeber 31, 2613, Per Quriam Opinion of the .
MG)A, appears at Appendix D te the petition and is unpublished. App. D.
| | In Péaple v. Overten, Michigan Supreme Ceurt ("MSC"), Case Ne. 148347, the
- June 13, 2014, Order scheduling__ oral argument en whether to grant the application
for discrétienary review of the QOcteber 31, 2013, decisien of the MCOA with
 respect as to whether the evidence was sufficient to shew that Petitiemer engaged
in the "intrusien, however slight, er any part of & person's bedy er any object
“__i.nto‘ the genital or anal epenings of another persen's body," as required under MCL
| 750.520a(r), to sustain his cemvictien of first-degree sexual cenduct under MCL
~ 750.520b(1)(a). The June 13, 2014, Order of the MSC, appears at Appendix E to the
: kpertitiem and is publishea at 496 Mich 853 (2014). _ App. E.
| In Pesple v. Overten, MSG, Case Ne. 148347, the December 29, 2014, Order,
fellowing eral arguments en the applicatien fer leave te appeal the Octeber 31,
2013, decision ef the MCDA, denying Petitiemer's applicatien. The December 29,
2014, v@rder of the MSC, appears at Appendix F to the petition and is published at
497 Mich 941 (2014). I App. F.
Opinions/Orders of Michigan State Ceurts Pest Cenviction Remedies
In People v. Overten, MSC, Case Ne. 153943, the December 28, 2016, Order
denying Petitiener's application for leave te appeal the April 28, 2016, Order of

-IX-



the MCOA denying ‘Petitioner's applicatien for leave to appeal the Wayne County
Circuit Court's decision denying Petitiemer's Motion for Relief from Judgement
under MCR 6.500 et seq. The December 28, 2016, Order of the MSC, appears at
. Appendix G to the petition and is published at 500 Mich 922 (2016). App. G.
In People v. Overten, MOOA, Case Ne. 339875, the April 28, 2016 Order denying
'Jpetitimer"s delayed applicatien fer leave to appeal the Octeber 5, 2015, Order of
the .Wayne County Circuit Court denying Petitiener's M@ti@ﬁ for Relief from

.vv_;;b-Judgement under MCR 6.500 et seq. The April 28, 2616 Order of the MCDA, appears at

| A[.pmdix H to the petl.tien ard is unpublished. App. H. .,
~In rwple V. @vaten, Wayne Oaunty Cn:cult Court, Case No. 11-662163—?0, -
' "."@cteber 5, 2015 @rder deny:mg Petitimer s Motion for Relief from Judgement under
DER 6.500 et seq. The &tober 5 2615 @rder of the Wayne Caunty Circu:l.t Caurt,
appears at Appendix I to the peutmn and is unpublished. " app. I.
_ In People v. 0verten, Wayne Caunty Cl.mul.t Caurt, Case Ne. 11-@921@3—1‘0,
Jaﬁ.lary 3@, 2@12, Order denying Petitoner 8 Motion for a New Trial. The Jamuary
: 3@, 2@12 Order of the Wayne Cnunty Cl.rcuu: Ceurt, appears at Appemﬂ.x J to the
petitien and is unpublished. , | N App J.



STATEMENT OF JURISDICTION

Tnis petition for a writ of certiorari involves the July 31, 2020, decision
of the United States Court of Appeals for the Sixth Circuit that conflicts with
relevant decisions of this Court. S.Ct.R. 10(c). Because this petition is timely»,
S.Ct.R. 13(1), jurisdiction to hear and decide this petition lies with this
‘Henorabls Court under 28 U.S.C. § 1254(1).



CONSTITUTIONAL AND STATUTORY PROVISIONS mvm.vm

Constitutien of the United States

- Article I, § 10, Cl. 1, of the United States Censtitutien provides:

No State shall enter inte any Treaty, Alliance, er Cenfederatien,
-grant letters of Marque and Reprisal; cein Money; admit Bills of
Credit; make any Thing but geld and silver Cein a Tender in
'Paymem: of Debts; pass any Bill of Attainder, ex pest facto Law,
eor Law impairing the Obligatien of Centracts, er grant any Title
of Nebility.

The Sixth Amendment te the United States Censtitutien provides:

In all criminal presecuuens, the. accused shall enjoy the right te -

 a speedy and public trial, by an impartial jury of the Staté and
" district wherein the crime shall have been cemmitted, which
district shall have been previously ascertained by law, and te be
infermed of the nature and cause of the accusation; te be
cenfrented with the witnesses against him; te have cempulsery
precess for obtaining witnesses in his faver, and to have the
Assistance of Ceunsel for his defence.

The Eighth Amendment te the United States Censtitution prevides:

Excessive bail shall net be required, ner excessive fines imposed,
ner cruel and unusual punishments inflicted.

The Feurteenth Amendment to the United States Constitutienm prevides:

§ 1. All persons born er naturalized in the United States and
subject teo the jurisdictien thereof, are citizens of the United
States and of the State wnerein they reside. Ne State shall make
or enforce any law which shall abridge the privileges er .
immunities . of citizens ef the United States; ner shall any State
deprive any persen of life, liberty, or property, witheut due
precess of law; ner deny te any person within its jurisdictien the
equal protection of the laws.

Censtitutien ef the State of Michigan

Mich Censt of 1963, art I, § 16, provides:

Excessive bail shall net be required; excessive fines shall net be
impesed; cruel or unusual punishment shall net be inflicted; ner
shall witnesses be unreasonably detained.

Mich Censt ef 1963, art I, § 17, provides:

Ne persen shall be compelled in any criminal csse te be a witness
against himself, ner be deprived of life, liberty er preperty,
witheut due process of law.

-XII-



Mich Censt of 1963, art I, § 20, provides:

In every criminal presecutien, the accused shall have the right to
have the assistance ef ceunsel for his or her defense; te have an
appeal as a matter of right, except as previded by law an appeal
by an accused who pleads guilty er nele centendere shall be by
leave of the court; and as provided by law, when the trial ceurt
s® orders, to have such reasenable assistance as may be necessary
to perfect and prosecute an appeal.

Michigan Compiled Laws ('MCL")
MCL § 8.3a (Construing Statutes), provides:

All werds and phrases shall be construed and understood accerding
to the common and approved usage of the language; but technical
‘words and phrases, and such as may have acquired a peculiar and
appropriate meaning in the law, shall be construed and understeed
..accerding ¢ such peculiar and appropriate meaning.

MCL § :759.52013(1)(8),‘ provides':

(1) A person is guilty of criminal sexual conduct in the first
degree if he or she engages in sexual penetratien with anether -
person and if any of the fellewing circumstances exists:

(a) That other persen is under 13 years of age.
MCL 750.520a(q), provides:

"Sexual centact" includes the intentienal r.euchmg of the victim's
or actor's intimate parts er the' intentienal tauchmg of the
clothing covering the immediate area of the victim's intimate
parts, if that intentional teuching can reasenable be censtrued as
being fer the purpese of sexual arousal eor gratification, dene fer
a sexual purpese, or in a sexual mamner fer: (i) revenge; (ii) to
inflict humiliatien; or (iii) out of anger.

MCL 750.520a(r), provides:

"Sexual penetration" means sexual interceurse, cunnilingus,
fellatio, anal interceurse, er any other 1intrusien, however
slight, of any part of a person's bedy or of any ebject inte the
genital or anal openings of anether persen's bedy, but emission of
semen is net required.

MCL 750.520b(2)(b), proevides:

(2) Criminal sexual cenduct in the first degree is a feleny
punisnable as fellows:

(b) For a violatien that is committed by an individual 17 years of
age or older against an individual less than 13 years of age by
imprisonment for life or any term of years, but not less than 25
years. '

-XIII-



MCL 750.520b(2)(d), provides:

'(2) Criminal sexual conduct in the first degree is a felany
punishable as follews: '

(d) In additien to any other penalty impesed under subdlv:.sien (a)
er (b), the court shall sentence the defendant te ].1fet1me
electrem.c menitoring under sectien 520n.

- MCL 750.520n(1), prevides:

(1) A person coenvicted under section 520b or 520c fer criminal
sexual conduct committed by an individual 17 years eold or older
against an individual less than 13 years of age shall be sentenced
te lifetime electronic menitoring as provided under sectien 85 of
the cerrectieons cede of 1953 1953 PA 232, MCL 791 285.

MCL 791 285(1)(&), provides:

(1) The llfetl_me electro_mc monitering pregram is established in
the department. The lifetime electronic menitoring preogram shall .
implement a system of monitering individuals released frem parele,
prison, or beth parecle and prisen whe are sentenced by the court
to lifetime electrenic menitoring. The lifetime electronic
menitering pregram shall accemplish all of the following:

(a) By electronic meané, track the mevement and lecation of each |

individual froem the time the individual is released on parole or
frem prison until the time of the individual's death.

-XIV-



STATEMENT OF THE CASE

’Ih:Ls case is before this Honorable Court in a Petition for a Writ of
‘ Certiorari to the United States Court of Appeals for the Sixth Circuit. Petitioner
was charged with, and convicted of, inter alia, Criminal Sexual Conduct - First-

' vDegree, MCL § 750.520b(1)(a), by a jury in a Michigan trial court. Petitioner's

conviction was based on Complainant's allegation that her mother and Petitioner
- would subject her to "virginity" checks after Complainant was found by her mother

. <msturbating with a back-massager. Believing that her daughter may have injured

herself, Complainant's mother and Petitiomer took Complainant to a doctor. No
-m.ury or signs of sexual abuse were noted by the attending doctor.

During one of the "virginity" checks, Complainant, allages that Petiticner
. »had her lie on the bed and remove her clothing. According to Complainant,
- Petitioner, informed her that her vagmal opening appeared bigger, and that she

 informed Petitiomer that it appeared blgger because she had begun using tampons.

Trial Trans. 6/2/11, at.p.64. Complainant further alleged that she believed she
had put a tampon in the wrong hole. Id., at p.66. Complainant claimed that at that
time, Pentimet, held a full-length mirror in front of her legs, id., and that
she inserted her own finger into her vagina, allegedly at Petitioner's request to
confirm where the tampon goes. Id., at pp.65-66.

Despite the lack of any allegation that Petitioner had penetrated Oanplainant
'in any manner, which, under Michigan law, was required to sustain a conviction of
CSC-I under MCL § 750.520b(1)(a), the trial court and the Michigan Court of
Appeals engaged in a movel construction of the statutory definition of '"sexual
. penetration” contained under MCL § 750.520a(r), to include, as an element, "self-
_penetration."” Prior to Petitioner's comviction, MGL § 750.520a(r), as written,
regard the sexual penetration of onme person by another. In applying a novel
construction to the criminal statute, the Michigan Court of Appeal expanded the
narrow and precise language of the statute to include "self-penetration”, in
violation of the Due Process Clause because Petitioner did not receive "fair
warning' that his conduct was criminal under the statute, which resulted in an
amendment to a criminal statute that was neither foreseeable or defensible.
Petitioner, also argued that his conviction of CSC~I was obtained in violation of
the Due Process Clause where the prosecution failed to prove beyond a reasonable
doubt each element of the offense with which Petitioner was charged, in
particular, sexual penetration of one person by another person. ‘The U.S. District
Court amd he Sixch Circuit Appesls Court has reiected Petitiover's arguments for
reasons discussed in this petition.
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REASONS FOR GRANTING THE WRIT

,I. 'I‘neUnit.ed States Csurt of Appeals for the Sixth Circuit has
Decided an Important Federal Question Regarding the Due Precess
Clause of the Feurteenth Amendment to- the United States
Coenstitutien in a Way that Conflicts with Relevant Decisions ef
thi.s Honoerable Court.

Geverning Standard of Review
 28U.S.C. § 225 |
Pursuant to 28 U S.C.- § 2254(d)(1)- (2), An applx.cation for a writ ef habeas

; _’_cerpus on behalf ef a person in custody pursuant to the Judgement of a Sl:ate ceurt o

"‘:"”‘msnal.l net be granted with respect to any claim’ that wds aajmcated eh- tﬁa 12.1._3 Fvel

. in State court proceedings unless the adJudlcatmn ef the claim--

(1) resulted in a decision that was contrary te, or involved an

unreasenable application of, clearly established Federal law, as

determined by the Supreme Ceurt of the United States; or T

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in

_ _ the State court proceeding.

- wiggins v. Smith, 539 U.S. 510, 520 (2003)(citation emitted).

In Williams v. Tayler, 529 U.S. 362, 413 (2000), this Honorable Court made

“ ‘clear that the "unreasonable application" preng of § 2254(d)(1), permits a federal

'habeas court to. “gs:ani: the . writ if the state court Ldentifi.es the . cerrect;

g@vemmg legal principle from this Cnurt s decismns ‘but Lmreasenab].y applles e

that principle to the facts" of petitioner's case. Wiggins, 539 U.S., at 520

(citation omitted). In order for a federal court to find a state court's_

application of [this Court's] precedent "unreasonable,’ the state court's decision

: must have been more than incorrect or errcnecus. Id. (citatien omitted)? The state

court's application must have been ''ebjectively unreasenable." Id., at: 520-521

(citing Williams, 529 U.S., at 409). | |
Correct Governing Legal Principle

The Feurteenth Amendment




The Due Process Clause of the Feurteenth Amendment to the United States
-Constitution, in relevant part, provides that: |

"No State shall ... deprive any persen of life, liberty, or
property, without due process of lawfe]. LY '

’U S. Const.Amend.XIV. (ellipses and alteration added); see also Mich Censt 1963,
art I, § 17.
" Insufficient Evidence to Support Petitioner's Ceuvict.ion of CSC—I

The gravamen of Petitiener's claim is that the record of evidence that was

adduced in the state-trial ceurt's proceedings is constitutionally insufficient to .

sustain m.s conviction of Criminal Sexual Conduct - Firet-Degfee ("cSC-I'") under,
bﬁ. § 759.52%(1)(&), in that, the prosecutien faiied to fne'et"its ’federel and
state constitutional duty of proving "beyend a reasonable deubt" each elemenﬁ of
| the offense with which Petit:iener was charged. Petitioner's conviction of CSC-I is
ilpox:eim.sed ent:.rely upon Complainant's confllcting testnnony as there was no ocher

. evidence mvelved

During trial, Ganpl.ai.nant, testified that her mether made her take her pants
and underwear off, open her legs, ‘and inspected her ''private areas.' Trial Trans.
6/2/11, at p.41, p.loS. Her mother inspected her vagina and called Petitiener into
-'the room to cneck her vagina as well. Id., at p.43. Complainant testified that
4Pe|:it:i.aner nor her mother, touched her. Complainant's mother and Petitioner, later
~ took her to a doctor to be checked I1d., at p.44. The alleged "virginity checks"
" began wnen Omxplainant was 11 years e].d and her mother had walked in on her
| masturbating with a back massager. Cemplainant's mother was worried that
* Complainant may have injured herself. Id. Dr. Sara Moussa, testified that she had
examined Complainant, and that, the exam results were normal and that she did not
observe any signs of physical or sexual abuse. Id., at pp.132-135.

Compleinant went on to testify that on ene occasion, during a "virginity
check," Petitioner allegedly informed Cemplainant that her vaginal opening
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appeared bigger, and that she informed Petitiener that it appeared bigger because
she had begun using tampons. Trial Trans. 6/2/11, at p.64. Cemplainant also told
. Petitioner that she beliéveq she had put a Wn in the wrong hole. Id., at p.66.
Accerdmg to the Cemplainant, at that time, Petitioner, held a full-length mirror
| in front of her legs, id., and that she inserted her ewn finger in her vagina,
.allegediy, at Petitioner's request'to confirm 'where the téfnpan goes." Id., at
pp.65-66. leplainant testl.fled r.hat Peti.u.oner did not touch her or ‘penetrate her
‘,with his finger. Id., at p.115. Prebecuticm witness, Det. Scott Galeski ef the
.wyafm@ute 'Police Depertment, testified during the Aprelminar.y examination, that
during his interview with Complainant, Complainant informed him that she was :ﬁe
onewhewenttoPetitimerandaskedmmhwteputmatampen.P:elim Exam.
2/25/11, at p.100.

Despite of the fact that there was no allegations by Oumpl.ainant that
'_?etitidnet engaged in sexual penetration with her, based on the testimony above,
Petitioner was convicted of CSC-I under MCL § 750.520b(1)(a). As demonstrated
herein below, Petitiomer's conviction of CSC-I under, MCL § 756.52013_(1)(&), was
obtained in violation of the Due Process Clause of the Fourteenth Amendment to the
* United States Constitution. U.S.Const.Amend.XIV.

"Clearly Established" Federal Law
At the time of the state court's decisien in this case, this Henorable Court,

first, in In re Winship, 397 U.S. 358 (1970), and reaffirmed in Jacksem v.
Virginia, 443 U.S. 307 (1979), '"clearly established" the legal principles that
govern claims of insufficient evidence te support a criminal conviction. In
Winship, the Court held for the first time that the Due Process Clause of the
Feurteenth Amendment protects a defendam: in a criminal case against convictien
"except upon proof beyend a reascnable doubt of every fact necessary to comstitute
the crime with vhich he is charged." Jacksen, 443 U.S., at 315 (citing Winship,
397 U.S., at 364)(emphasis added). Winship, said this Court in Jacksen,
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presupposes as an essential of the due process guaranteed by the Fourteenth

Amendment that no person shall:be made to suffer the onus of a criminal conviction

f_except upen sufficient proef -- defined as evidence necessary to convince a trier
»Vvef _.f_act beyernd a reasenable deubt of the existence of every element of the
l_ﬁ.ejffenée. Jackson, 443 U.S., at 316, In the instant case, even "after viewing the
eﬁdénoe in the light most favorable to the prosecution, [no] rational trier of
‘fact could have found the essential elements of the crime [of CSC-I] beyend a
'reasonablé doubt .-" 1d. » at 319 (alteration added).

| G-I Under MOL § 750.520b

" The statute under which Petiticner was convicted of CSC-I, states as follows:
(1) A person is guilty of criminal sexual conduct in the first
. degree if he or she engages in sexual penetration with another
- person and if any of the following clrcumstanues exists:
(a) That other persen is under 13 years of age.
bﬂ. § 750.520b(1)(a). In turn, ''sexual penetration" is parsed as fellews
sexual intercourse, cunnilingus, fellat:.o, anal J.ntercourse, er
any other intrusion, however slight, of any part of a persen's
body or of any object into the genital or anal openings of anether
person's body, but emission of semen is not requ:u:ed. _
" Mci, § 750.520a(x). |
 %hen a de;endant pleads net guilty to charges, all elements of the criminal
. -offense are "in issue." Peop].e.v'. Phelps, 288 Mich App 123 (2@19)(citing Crawford
Wash:mgton, 541 U. S. 36 (2004)), see also Apprendi v. New Jersey, 53@ u.S. 466
478 (2000) The statutory language of MCL § 750 520b(1)(a) and MCL § 750 5203(1:),
is clear and unamblgueus, and when construed according to its plain and erdinary
language, People v. Stene, 463 Mich = 558, 563 (2001)(citing Smith v. United
States, 508 U.S. 223, 227 (1993)), and when read in pari materia, to sustain
Petitioner's convict:.en of CSC—I undex:, MCL § 75@ 52@b(1)(a), the prosecution was
requu:ed by the Due Precess Clause of the F@urteenth Amendment,

U.S.Censt. Amend XIV., to preve the following elements beyond a reasonable doubt:
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(1) that the Petitioner engaged in sexual penetration with another person (2) who
was under 13 years of age. MCL § 750.520b(1)(a); see also Michigan Criminal Jury
:_ Instructisns ("Mich. Crim. J.1.") 20.1(2)(d)(providing that, in order to comvict a
,‘éérsen of CSC-I under, MCL § 750.526b(1)(a), the prosecution must prove that,

"v.'_."-"[i]he defendant engaged in a sexual act that involved entry by any part of one
_ ;érséﬁ"s body or seme object into the genital opening of another persen's

Body"")(alteratic;n added). There was a complete lack of any evidence ‘to support the

requisite elements of "sexual penetration" with "ane;her person,' beth of which

‘ara required to support Petitioner's conviction of CSC-I under, MCL § =

L 750.52@1:(1-_)(5).' Because the prosecution did not sustain its burden of proving the
' 'Te's'sen.tial ‘and ‘necessary element‘s' -o'f "sexual penetration w1th "another person,"
'be'yorid‘ a.'-lreasonable .d@ubt,- 4id., Petitiener's 'c‘enviction' of CSC-I under, MCL §
- 750.520b(1)(a), camnot be said' to have been obtained maccerdance with this
R Court's governing due precess legal principles that were 'clearly established” in
Winship and Jacksen, at the time of the state court's decision.
| As set forth herein above, because there was ne evidence in this case, it
‘;réuld be impessible for a raticmal tfier of fact to canclude'that the elements of
. "sexual penetration" with "another persen” were met beyond a reasonable deubt as
| required by the Due Precess Clause of the Fourteenth Amendment under, Winship and
| In the case at hand, Petitiener's conviction of CSC-I under, MCL §
750.520b(1)(a), was obtained by the prosecution on the basis of an erroneous
instruction that the state trial court gave to the jury that essentially reduced
the quantum of evidence: | |
“Te prove this charge, the‘présecutm.':. must prove each of the
following elements beyend a reasonable deubt: First, that the
Defendant Qverten, engaged in a sexual act that invelved entry
inte {D.P.]'s genital opening, by [D.P.]'s finger. Any entry, ne

matter how slight, is enough. It does not matter whether the
' sexual act was completed, or if semen was ejaculated.”



Trial Trans. 6/7/11, at pp.5-11; Mich. Crim. J.I. 20.1(2)(d). Under the trial
court's erreneous instruction to the jury, Petitioner was convicted of CSC-I under
MCL § 759-5205(1)(&), with less evidence than was required.
On Direct Appeal in the Michigan Court of Appeals

_ On direct appeal as of right to the Michigan Court of Appeals ("MCOA"), Mich

 Const 1963, art I, § 20, in Docket Ne. 308999, with respect to his conviction of
| CSC-I under, MGL § 750.520b(1)(a), Petitioner, argued that he could mot be
: Jéonvicted}af CSC-I under, MCL § 750.520b(1)(a), where the evidence adduced at
" trial’ disé.lose’d enly that Cemplainant used her own fingec to. digitally penetrate
_ her vagina, allegedly at the request of Petitiener. Petitioner, went on to argue
- .that such conduct does not meet the element of "sexual penetration,' as defined
under, MCL § 750.520a(r). |
In réjecting Petitioner's argument and affirming his convictions, the MDA
- opined as follows: | '

In this case, the evidentiary basis for [Petitioner's]
conviction was the victim's testimeny that she inserted her finger
inside of her vagina because [Petitiener] instructed her to do so-
under the pretext of teaching her how to use a tampen. A rational
trier of fact could find on the basis of this evidence that the
prosecution proved beyond a reasonable doubt that [Petitionar]
engaged in sexual penetratiocn with the victim. The fact that the
victim's vagina was penetrated by her own finger, instead of one
of [Petitioners] body parts, does not mean that the act did met
constitute sexual penetration under MCL 750.520a(r). Sexual
penetration under MCL 750.520a(r) includes an '“intrusion ... of
any part of a ?erson's body ... into the genital ... opening[] of
another person's bedy ...." The use eof the words ''any part of a
person's body'" is another way of saying '"any human body part."
Thus, sexual penetration under MCL 750.520a(r) includes an
intrusion of any human body part into the genital opening of
another persen. Here, [Petitiener] was engaged in the intrusion of
a human body part - a finger - into the genital opening of anether

son's body - the victim's vagina - when the victim obeyed
fle’retitiener's] instruction to digitally penetrate herself under
the pretext of teaching her how to use a tampon.

App. D., at p.4 (empnasis and alteration added)(ellipses in original).
Here, the distorted construction of MCL § 750.520a(r), essentially ameunts to
a judicial amendment to MCL § 750.520a(z), by the MQODA tc encompass the corduct
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with which Petitiener was charged.
Discretionary Review in the Michigan Supreme Ceurt
Petitioner, rnext sought discretionary review of the Octeber 31, 2013 decision

of the MCOA affirming his convictions and sentences, App. D., in an application
- for leave to appeal to the Michigan Supreme Court ("MSC"), in Case No. 148347.
App. E. On June 13, 2014, in an Order, the MSC directed its clerk to:

schedule oral argument on whether to grant the application or to
take other action ... The parties shall submit supplemental briefs
... addressing whether the evidence was sufficient to show that
the defendant engaged in the "intrusion, however slight, or any
‘part of a person's body or of any sbject inte the genital or anal
openings of another person's bedy," MCL 750.520a(r), such that his
conviction of first-degree criminal sexual cenduct under MCL
750.520b can be sustained.... o

App. E. (emphasis and e.llipses addéd). Follawing supplemental briefing and oral
arguments having been heard, the MSC denied Petitiener's application for leave to
_appeal in |an Ordex: dai:ed, Decembet 29, 20i4, citing, "because we are not persuaded
- that the questions presentéd should be rev:.ewed by'this Court." App. E.

Two Justices of the MSC, Justice McCormack and Justice Cavanagh, filed
dissenting opinions, in which bof_.h wrote that they weuld have vacated Petitioner's
cenviction of CSC-I. Specifically, Justice McCormack, opined that:

"As charged against the defehdant, CSC-1 requires ‘'engaging]
in sexual penetration with anotner person' under ihe age of 13.
MCL 750.520b(1)(a)...." |

t R 2

"The Court of Appeals was satisfied that the defendant 'was
engaged in the intrusion of a human body part - a finger - into
the genital opening of anether person's body - the victim's vagina
when the victim obeyed [the defendant's] instruction to digitally
penetrate herself under the pretext of teaching ner how to use a
tampon.'" ''In other words, the panel found that the defendant had
engaged in sexual penetration because he was responsible fer the
victim's self-penetration. The Court of Appeals ignored the plain
language of the statute, however, which requires the intrusion of
'‘any part of a person's body' or 'amy object' into ‘another
person's body.' MCL 750.520a(r)." '

LA

"'Another' is not defined in the statute but "'[c¢jourts are
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to accord statutory words their ordinary and generally accepted
meaning.' Turmer v. Aute Club Ins Ass'm, 448 Mich 22, 27 (1995).
The ordinary meaning of 'another' is, of course, someone else. In
addition, the article 'a' 'in the phrase 'any body part of a
person's bedy' underscores the statute's distinctien between the
person performing the penetration, on the one harnd, and the person
being penetrated, on the other. The Court of Appeals missed this
distinction." - ' : '

T hht R

"Nor can the victim's finger censtitute an '"ebject”' for the
purposes of MCL 750.520a(r). Whnile ''object”' is not defined
within the statute, the ordinary meaning dees not include body
parts. And it is reasonable to infer that the Legislature did not

view body parts as encompassed within the term '"obl'ect"' since

MCL 750.520&‘:) specifically refers to them as a '"part of a
person's hody"' eid as separate from an ''object."' If body parts
could be counted as objects, there would have been no nesd to
separately include '"any part of ‘a person's bedy"' in the statute;
""object"' could have dene the work. Indeed, there is no authority
construing the victim's own finger as an object feor the purposes
of MCL 750.520a(r)." = :

RE R RN

“Finally, the application of the CSC-I statute to the
defendant's conduct here is in cenflict with the pattern of the
acti\'r'ities that are explicitly referred to in MCL 750.520a(r)

ceene
TR

"But the question is whether the defendant's imstruction to
the victim and her action in response was actually an intrusien
"of any part of a person's body or of any '‘'ebject"' into
"another persen's body"' so that his 25-te 40-year sentence for
CSC-I has support under the statute. Tne plain language of MCL
750.520b(1)(a) simply dees not encompass the defendant's specific
conduct nere. Accordingly, I would vacate the defendant's CSC-I

convictien."
(emphasis and single quotation marks added)(alteration in original).
turn, Justice Cavanagh, wrote:

"Call me a '"textualist™' or a '“strict constructionist''' if
you must, but I agree with Justice McCormack's conclusion that
defendant's cenviction fer first-degree criminal sexual conduct
should be vacated because, on the basis of the plain language of
MCL 750.520a(r), there was insufficient evidence to establisn that
defendant engaged in the '"intrusion, however slight, ef any part
of a persen's bedy or object intoe the genital or anal openings of
another persen's bedy...."' (Ewphasis added). Specifically, I
agree that, under the plain language of the statute, a finger
camet alse constitute an '"object"' because to hold otherwise

-
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would render surplusage the phrase '"part of a persen's bedy,'!
ceontrary to the rules of statutery interpretatien. In re MCI
Telecem Complaint, 460 Mich 396, 414 (1999)("[A] court sheuld
aveid construction that would render any part of the statute
. surplusage or nugatory.'')..

ok ok ke k
I agree with Justice McCermack that the text of the statute

unanbiguously supperts defendant amxl, as a result, it is up to the -
Legislature to amend the statutery provisien, and thus previde
adequate notice, if it wishes to clarify that the statute's plain
language is inconsistent with its true intent. See Pesple v.
Turmen, 417 Mich 638, 655 (1983)(explaining the indisputable
proposition that due process requires that citizens 'be apprised
of conduct which a criminal statute prehibits"). Accordingly,
_ respectfully dissent."
App. E. (emphasis and elli.pses in eriginal)
This Ceurt, in Filere v. UWhite, held that the Due ,_I?recg:ess'Chuse of the
- Fourteenth Amendment ferbids a State to comvict a person “of a crime without
-proving the elements of that crime beyend a reasonable doubt. 531US 225, 229-
230 (2001)(citing Jacksen, 443 U.S., at 3163 Winship, 397 U.S., at 358). Because
the statutory language of MCL § 750.520a(r) is clear and mmbiguous, and when
~ construing every word according to its plain and erdinary meaning, taking into
account the context in which the words are used, Pesple v. Hack, 219 Mich App 299,

305(1996)(citing MCL § 8.3a), Petitiomer's alleged conduct of = directing

Cemplainant to insert her finger into her vagina is simply not prescribed under P

MCL § 750.520a(r). Here, the Michigan Ceurts' censtructien of MCL § 750.520a(r) to .-
éncampass Petitioner's alleged conduct was so clearly at variance with the |
statutery language, [and because it] ha[d] not the slightest support in prior
Michigan 'decisions, the state court's retroactive application of the new
interpretation cannot stand. See Bouie v. City of Columbia, 378 U.S. 347, 356
(1967)(alteration added). In additien, under the plain language of MCL §
750.520a(r), a "finger" cannot constitute an 'ebject” because to held otherwise
would render surplusage the phrase "part of a persen's bedy," contrary te the
rules of statutery interpretai:ion.r In re MCI Telecem Conplaint, 460 Mich, at 414.
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Petition for Writ of Habeas Corpus
Following the exhaustion of his state-ceurt remedies with respect to his .

claim of insufficient evidence to suppert his conviction of CSC-I under, MCL |
k '750.520b(1)(a), Petitioner, - pursued fedéral review of his convictions in a
ﬁ 'petition'- for a writ of habeas corpus, pursuant to 28 U.S.C. § 2254, in the United
States District Court - Fastern District of Michigan ('District Coeurt"), in Case
: -No. 2: 17-cv-10892 the Hen Judge Nancy G. Edmnds pres:.ding

In reJecting Petiti.ener's claim of msuffxclent evidence, the District Court
) _,cancluded in relevant part, r.hat

: "Petiti.ener s suffic:.ency—ot-the—evidence claim. is a. mon-.
starter because it is based on a premise of state law rejected by -

the state courts ... [w]hat is essential to establish an element

of a crime, ll.ke the question whether a given element is
necessary, is a question o_f state law, of which federal habeas

| review is not available...."

 District Ceurt's Opinion and Order, PagelD.1851-1852. B

| Under 28 U.s.Ce. § 2254, a federal court must entertain a claim by a state -
prisoner that he or she is being held in "custedy in violation of the C‘nnstitution

or laws or treaties of the United States." Jacksen, 443 U.S., at 320-321. Due to_v'__

 the deference that is owed to state court decisions in habeas corpus cases br@ughiz; '

puzsuant to 28 U S.C. § 2254, there is always a danger that federal ceurts willA ) _

wsunply pax:rot the conclusions of the state courts, and, if there is any support S

for those conclusmns, find the conclusions reasonable and not reviewable in ;
_habeas corpus preceedmgs. See 28 U.S.C. § 2254(e)(1). It is easy, however,. to
forget that feder:_al ' rev1ew_, of state court decisions, although deferential,"'

involves a detefminetien by the federal court whether the state court reached a

decision that wae contrary to, er invelved an unreassnable application eof, eleax:;ly
‘established federal law, or resulted in a decisien»_ttﬁt was . based en an , |
unressonsble datermination of the facts in light of the evidence. Willims, 529
U.S., at 412-413 (empnasis added); Maples v. Stegall, 340 F. a 433, 436 (6t -
) Cir.29@3), 28 U S C. § 2254(d)(1) (2) : o



Under this Court's decision in Winship, it is _cleaf that a state prisoner who
'elleges that the evidence in support of his state conviction cannet be fairly
c.haracterized‘ as sufficient to have led a rational trier of fact to find guilt
‘beyond a reasonable doubt has stated a federal constitutional claim. Jackson, 443
© U.S., at 321. "Ihe Jackéon"-'standard must be abplied with explicit reference to the
.'substantlve elements. of a criminal offense as defined by state law." Id., at 324,
| j:n.;.s.‘ |
| Alt‘.hough the Jackson "standard must be applied with expli.cit reference ‘to t:he~

;:-'_-ﬂ;substantlve elements of a cx:].mmal offense as defmed by state law," Jacksen 463070

| JIU Siy at 324 n.16 thea MCOA Judicz.al amendment of MCL § 750. 520&(:), I‘;O encempass

. ,.Pet:.tionet s alleged conduct of directing Cmplainant. to self-penetrate her vagma.

’ under r.he defmir.ion of "sexual penetratlon is a matter of first lmpression in
Michigan law and 4 not, under the doctrine of stare decisis, a legally-binding

defmitl.on of sexual penetration as the Jud1c1al amencknenc to the statute is

' _'contained 1n an me‘.lbllbhed per curiam op:.nion. App D.

In support; of Peti.ti.oner 'S posxt:.on that a victim's self-penel:ratlon does not
| fit within the statute's [MCL § 750. 520&(:)] definition of ""sexual penetration,"

__Petiuoner looks te a decision from a Supreme Court of another state. In Stat:e v.

Beyent, 670 A.2d 776 (19%), defendant was charged with flrst-degree nolestation

sexual assault under Rhode Island Gemeral Laws ("R.I. Gen. Laws") § 11-37-8.1, in
‘which it was alleged‘ that defendant directed a 5 year old child to assert her own A
finger into her vaginal orifice. Bryant, 670 A.2d, at 779. The Rhode Island
statutes under which defendant was -charged are virtually identical to MCL §
 750 520a(r) and MCL 750. 520b(1)(a) ‘There are two essential elements to first-
.degree molestation sexual assault under R I. Gen. Laws. § 11~37-8 1. Flrst, the |
defendant must engage in sexual penetration of the victim. Second, the victim is
age 13 or younger. State v. Girouard, 561 A.2d 882 (R.I. 1989). "'Sexual

Pener.rauon is defmed as;
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Sexual intercourse, cunnilingus, fellatio, and anal mtercourse ’
or any other intrusion, however slight, by any part of a person's
body or by any object inte the genital or anal epenings of anothet
person’s bedy, but emission of semen is not required."

R.I. Gen. Laws. § 11-37-1(8)(underlining in original)(emphasis added). : |
In reversing defendant's conviction of first-degree molestation sexual
essault under, R.I. Gen. Laws § 11-37-8.1, the Rhode Island Supreme Court held
'i‘:hat, under the state's rules of 'statutory interpretation, the state did not prove
a violatmn of the conduct prohibited by § 11-37-8.1 as defined in § 11-37-1.
Btyant, 670 A.2d at 779. Ihe Court in Bryant, went on to conclude that: ‘
‘ihe trlal Justice in " effect amended this definition by.
includmg therein an interpretation that defendant engaged in
sexual penetration by directing the child te imsert her own finger
into her vaginal orifice. Unfortunately, neither the trial justice

"nor this Court has any authority to supplement or to amend a
statute enacted by r.he General Assembly.

(emphas:.s added)

Under Mlchlgan 1aw, "[e]riminal statutes are to be strictly canstmed " and
eanmt be extended beyond the:.r clear and obvious language. People v. Jahner, 433
‘Mich 490, 498 (1989). As in Bryamt, in the instant case, the state trial court and
'the MCoA in effect, amended the definition of 'sexual penetration" under MCL §
"750.529a(r), by mcludmg an interpretation that Petitioner engaged in " eexual "
penetration with anothet person' by directing Complainant to insert her own finger ‘
.ihﬁo her vagina. See Bryamt, 670 A.2d, at 779; App. D. Furtnermore, neither the -
state trial court nor the MCOA has any authority to supplement er to amend a
statute enacted bby the Michigan Legislature.
| "Wnen a statute includes an explicit definition, [a court] must fol]bw that
definition." Bilski v. Keppes, 561 U.S. 593, 604 (2010)(alteration added). To
sustain a conviction of CSC-I under MCL § 750.520b(1)(a), requires the prosecution
to prove beyond a reasonable doubt the essential elements of "sexual penetration'

with "another person." Here, there was a complete lack of any evidence that
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. Petitioner engaged in "sexual inteféourse ... or any other intrusion, however,
.slight_, of any part ef a pei:son's bedy or of any object into the genital ...
‘opening[] of éncther person's body...." MCL 750.520a(r)(alteration and ellipses
added). Under the explicit definition of MCL § 750.520a(r), there is no doubt that
the prosecution was required to prove beyond a reasonable doubt that Petiticner
”éng.aged in sexual penetration with another person, or any other intrusion, hewever
~ slight, of any part of a persen's body or of any object into the genltal apening
ef another perscn 5 b@dy See Id. '
. While the state courts identified the correct g@vernmg legal principle from
this . Court; s decisions im Jackm and Winship, the state c@u.‘cs appl:.ed these
. -principles to Petitioner's case unreasonably, 28 U.S.C. § 2254(d)(1), and resulted
N in a decisien that was baéed on an unreasonable determination of the facts in
- light of the evidence presented in the state court proceeding. 28 U.S.C. §
2254(d)(2). Under Jackson and ﬁi.nship, the Due Process Clause of the Fourteenth
Amendment U_.&@nst.Amend.XIV., requires the prosecution to prove beyond a
reasenable doubt every element necessary to constitute the crime with which he is
| charged. -Jackson, 443 U.S., at 315. Here, the prosecution failed to prove beyend a -
' reasenéble_ doubt the essential elements - that Petitioner engaged in sexual

penetration with ,én,other person as required under MCL § 750.520a(r) in order te_-l o

support Petitioner's éénvictien of CSC-I under MCL § 750.520b(1)(a). As éuch, in -
convicting Petitioner of CSC-I without provi:ug the essential elements of that
| crime beyond a reasonable doubt, not only resulted in an unreasonable appiicatien
of Jacksan and Winship to the facts of the case at hand, buf_;, because of a "
cemplete lack of evidence of sexual penetration with another person, the state
court's applica_tion of Jacksm and Winship was ‘'ebjectivelv unreasenable," in

convicting Petitiomer of CSC-I without evidence sufficient emough to sustain his |
convictioﬁ. under the Due Process C]_.éus_e. Even "after viewing the evidence in the-

light mest favorable to the prosecution, [no] ratienal trier of fact could
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have found the essential elements of the crime [of CSC-I] beyend a reasonable
doubt." Jacksem, 443 U.S., at 316 (alteration added). Petitieoner is entitled to
habeas corpus relief on his claim of insufficient evidence.

With respect to Petitiemer's inSuffic;ient evidence to support his conviction
‘of ©SC-1 claim, reasenable jurists, including two Justices of the MSC, App. F.,
*vould find the District Court's assés'smént of these claims debatable or wrong .

II. The United States Ceurt of Appeals fer the Sixth Circuit has
Decided em Luportant Federal Questien Regarding the Due Process
Clause of the Fourteenth Amendment and the Assistance of Counsel

Clause eof the Sixzth Amendment to the United States Cunstitutien in
a Way that Conflicts with Relevant Decisions of this Ceurt.

Cbrrect Geveming I.mal Primiples |
'lhe Feurteenth ancl Si.xth Amencinents
The Due Process Clause of the Fourteenth Ammdment to the United States

' Canstltut* en, in relevant part, provides that:

"No State shall ... deprive any Rersen of life, liberty, er
property, without due process of law''[ .

~ U.S.Const .Amend .XIV. (ellipses and alteration added); see alse Mi.ch Const 1963,
~ art I, § 17. In turn, the Assistance of Counsel Clause of the Sixth Amendment to
the United States Constitutien, prevides in part, that:

"In all criminal prosecutions, the accused shall enjoy the right
..+ to have the Assistance of Counsel for his defense."

~ U.S.Const.Amend.VI. (ellipses addéd); Mich Const 1963, art I, § 20.
| Constitutionally Insufficient Notice

The gravamen of Petitiomer's cleim is that he was provided constitutionally
inadequate notice that his alleged conduct of instructing Complainant, to insert
her finger inte her vagina was proscribed by the statutery definition of "sexual
penetration”, MCL § 750.520a(r), as held by the MCOA, for the first time, in an
unpublished per curiam opinion. App. D.

*“Cieariy Established” Feteral Law

¢
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At the time of the state court's decision in this case, .‘this Honorable Court,
in Beuie v. City of Celuzbia, 378 U.S. 347 (1964), held that Due Process requires
‘that a persen accused of a crime must be given sufficient notice of his or her
prohibited conduct. U.S.Const.Avend.XIV. Id., at 352. The Court's decision in
Boule, 'clearly established" the legal principle v-that, "'-béfere a criminal
© liability may be inposed for violation of any penal law, due process ' requires

. "fair warning ... of what the law intends " . (ci.ti.ng chyle v.United States,

283 U.s. ‘25, 27 (1931)). The Ban.e Gsur.. rMagﬂ.ved that "a deptzvauen of the

- ‘.rig,ht c=f faic waming caa resuit nat wly frem .rague. statutary language but also

| from an mfereseeable and retroactive Judicial expansion of narrow and precise

statutory language.” 378 U.S., at 353. The Court went on to explain that &n

" unforseeable judicial broadening of | a statute is essentially an "ex post facto"

violation because it criminalizes ‘conduct that was not criminal prior to the
- court's ncw construction. Id., 353. Uader Boule, "[i]Jf a judicial construction of
- acriminal statute is an unexpected and indefemsible by reference to the law which
had been e.ﬁpressed prier to the conduct in iséue, it must not be given retreactive
. effect." Id., at 354.

More recently, this Coeurt, in Regers v. Tennessee, clai’ified Buuie,
concluding that "judicial alteration of a common law doctrine of criminal law
violates the principles of fair warning, snd hence must not be given retroactive
‘effect *..." 532 U.S. 451, 462 (2002). As demonstrated herein below, the state
- ‘court's unexpected broadening of MCL § 750.520a(r) to reach the Petiticner's
~alleged conduct did not provide fair warning as required by the Due Process Clause
under Bouie. See alse Rabe v. Washington, 485 U.S. 313, 315 (1972).
Post-Conviction Motien for Relief frem Judgement

After exhaustion of his state direct appeals, and prior to filing a petition |

for writ of habeas cerpus under 28 U.S.C. § 2254, Petitioner sought pest-
conviction relief in a motion for relief from judgement, pursuant to MCR 6.500 et
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seq., in the state trial court, in Case Ne. 11-002103-FC. The procedure set forth
under MCR 6.500 et seq. provides for review of judgements in criminal cases no
longer subject to direct appeal to the Michigan Court of Appeals ("MSC") or the.
- Michigan Supreme Court ("MSC"). Peeple v. Reed, 449 _Mi.ch 375, 407
(1995)(dissenting opinion). '
 The request for relief under MR 6.500 et seq. must be in the form of a
. motion to set aside or medify the judgement. MCR 6.502(A). A defendant may file
__ene' and only one motion ' for relief from judgement filed with regard to a .
- conviction. MCR 6.502(G)(1). A wotisn for relief from judgement is to be presented
to the judge (o whom the case was assigned at the time of the defendant's
~conviction. Pesple v. Swain, 288 Mich App 609, 629 (2010)(citing MCR 6.504(A)). |
| Pursuant ‘to MCR 6.508(D), the defendant has the burden of establishing
‘entitlement to the relief requested. The court may not grant relief to the
defendant if the motion,
| (1) seeks relief from the judgement of conviction and
sentence that still is subject to challenge on appeal pursuant to
subchapter 7.200 or subchapter 7.300;

.(2) alleges grounds for relief which were decided against the
defendant in a prior appeal or proceeding under this subchapter,
unless the defendant establishes that a retroactive change in the
law has undermined the prior decision;

(3) alleges grounds for relief, other than jurisdictional
defects, which could have been raised on appeal from the
conviction and sentence or in a prior motion under this
subchapter, unless the defendant demonstrates '

(a) good cause for failure to raise such grounds on appeal er
in the prior motion, and

(b) actual prejudice frem the alleged irregularities that
support the claim for relief.

Swain, 288 Mich App, at 630; MR 6.508(D)(1)-(3)(a)-(b). The "good cause"
requirement of MCR 6.508(D)(3)(a), can be eétablished_ by proving ineffective
assistance of counsel. Reed, 449 Mich, at 378; Swain, 288 Mich App, at 631 (citing
People v. Kimble, 476 Mich 305, 314 (2004)). As used in MCR 6,508(D)(3)(b),

"actual prejudice" means that, in a convictien following a trial, but for the
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alleged error, the defendant would have had a° reasonably likely chance of
o acquittal. MCR 6.508(D)(3)(b)(1). The court may waive the ''geod cause" requirement
of MCR 6.508(D)(3)(a), if it concludes that there is ai significant possibility
that the defendant is innmocent of the crime. Swain, 288 Mich App, at 630.

" In his motion for relief from judgement, Petitioner, argued that he received
cénétitutionally inadequate notice that' his alleged conduct of instructing
Complainant to insert her finger inte her vagina was proscribed under MCL §
. ?50.526:«(:), and could constitute a conviciion of Criminal Sexusl Conduct - First-
Degree ("CSC-I") under, MCL § 750.520b(1)(a). The &‘:rial court was .not precluded
- from granting Petitiomer the relief requested, in that, Petitionmer's motion did

" not allege grounds for relief from his judgement of conviction and sentence that

still is subject “o challenge on appeal in the MCOA or MSC, MCR 6.508(D)(1); his
‘motion does not allege grounds that were decided against him in a prior appeal or
~ proceeding under MCR 6.500 et seq., MCR 6.508(D)(2); and though Petitioner does
~ allege grounds for relief, other than jurisdictional defects, which could have
~been raised on appeal from the judgement of conviction and sentence, MCR
- 6.508(D)(3), he has "good cause" for his failure to raise the ground on appesal,
MCR 6.508(D)(3)(a), in the form of ineffective assistance of trial and appellate
cﬁur;sel, Reed, 449 Mich, at 378; Kimble, 470 Mich, at 314, as well as "actual
prejudice"’ from the alleged irregularities that support his claim for relief, such
that, in a conviction following his trial, but for the alleged error, Petitiomer
| would have had ‘a reasonably likely chance of acquittal. MCR 6.508(D)(3)(b)(i).
Basis of Petitiomer's CSC~I Convictien
The instant case is a matter of first impression in Michigan jurisprudence.

During the state-court tr:iavl‘, "Cmplvainant, i:ésti.fied that she was subjected to
'"virginity checks" by Petitiemer. On one occasion in particular, Complainant,
alleged that during one of the "virginity checks", Petitiemer, allegedly told
Cemplainant that her vaginai opening appeared bigger and that, she informed
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Petitioner that it appeared bigger because she had begun using tampons. Trial
‘Irans. 6/2/11, at p.64. She also told Petitisner that she believed she had put a
tampon in the wrong heole. id. According to Cemplainant, at that time, Petitiomer,
~held a full-length mirror in frent of her legs, id., and allegedly, instructed
Conplainent to insert her ewn finger inte her vagina, to confirm 'where the tampon
v.g§es.".1d., at pp.65-66. At no time did Petitioner touch her or:penetrate her with
his finger. Id. It is this testimony upon which Petitiomer's conviction of
Criminal Sexual Conduct =- First-Degres {"CSC-I") under, MCL § 750.520b(1)(a),
,(fﬁsts. - ‘
' After exhausting his state-court remedies on direct appeal with respect to
: his suffiéiency-of-?he—evidence claim, and having been denied relief, Petitiomer
pursued a post-conviction relief in the state courts in a metion for relief from
judgement, pursuant te the procedure set forth in MCR 6.500 et seq. In his post-
convictiern metion, Petitlemer, essentially argued that he was deprived of his

'constitutional right under the Due Process Clause of the Fourteenth Amendment,
| U.S.Const.Anend.XIV., of notice/fair warning that his alleged conduct of
| instructing Cempleinant to insert her own finger into her vagina, was criminal
- within the narrow and precise language of MCL §§ 750.520a(r) and 750.520b(1)(a).
Petitioner asserted further that his trial counsel rendered him a constitutienally
deficient performance, such that, counsel was not functioning as the 'counsel"
- guaranteed to him by the Sixth Amendment, U.S.Const.Amend.VI., when trial counsel
failed to meve the trial court in a mction for dismissal or for a directed verdict
_on the grounds that, Petitioner's right to due process was vielated for failing to
received adequate notice that his alleged conduct was proscribed under MCL §
750.520b(1)(a), and that he also received ineffective assistance of appellate
counsel when appellate counsel failed to raise the above-mentioned grounds on
direct appeal.

On October 5, 2015, the trial court issued an erder denying Petiticner's
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post-conviction motion under MCR 6.500 et seq. App. I. In denying Petitiener's .
motion, the trial court, reasoned, in part, as follows:
Significantly, the Court of Appeals did not broaden the
definition as [Petitiomer] suggests. Rather, the definition is
simply broad enough to include self-penetration by coercion. In =
this regacd, engaging in sexual penstration with the victim for
ses of thae (SC-1 statute, does not necessitate that
lPetitimar], himself, must actuzlly conduct the intrusion. In
cther words, the fact that the victim's finger was not intruded
into the body of another person, but rather, into her own, is not
immaterial, since the prehibited cecaduct does not require any part
of [Petitiener's] body te be in contact with the victim; ceercing
of self-penetration is an offense under the statute. Therefore,
[Petitioner] had sufficient notice that is conduct was unlawful.
" Trial Court Opinion of 10/5/15, at p.4 (empnasis and alteration added). Foilowing
the trial court's order, Petiticmer, in an application for leave to appeal the
- trial court's decision; sought review of the trial court's decision in the MCOA,
in Decket No. 330875. On April 28, 2016, the MCOA, in standard form, denied
Petitiener's application on the premise thot, “defendant failed to establish that
the trial court erred in denying his metion for relief from judgement." App. H.
Next, Petitioner approached the MSC in an application for leave to appeal the MCOA
decision, in Case Ne. 153943. The MSC issued an order dated December 28, 2016,
denying Petitiemer's application, citing, 'DENIED, because the defendant has
- failed to meet the burden of establishing entitlement to relief under MCR
€.508(D)." People v. Overten, 500 Mich 922 {2016); App. G. (uppercase letters in
original). | |
_ On March 21, 2017, Petitioner, pursued federal review of his conviction
' thi:ough a petition for a writ of habeas corpus, pursuant to 28 U.S.C. § 2254, in
the United States District Court - Fastern District of Michigan (*District
Court"), in Case Ne. 2:17-cv-10892. In his petition, Petitiener, argued that his
conviction of CSC-I under MCL § 750.520b(1)(a), is based on constitutionally
insufficient evidence, in violation of the Due Process Clause of the Fourteenth

Avendment, U.S.Censt.Amend.XIV., and that he was not afforded the notice required
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by the Due Process Clause of the Fourteenth Amendment, id., that his alleged
conduct was prescribed under MCL § 750.526b(1)(a), where the state trial court and
the MODA, in a manner inconsistent with the state's rules of statutory
interpretation, MCL § 8.3a; Macomb O». Presecuting Atty, 464 Mich, ‘at 158,
| judicially broadened the narrow and precise language of MCL § 750.520a(r), to
include "self-penetration" to the statute's unambiguous definition of "sexual
» §e11etratien". Id. For reasons discuéséd below, on June 4, 2019, the District Court
’,entered an QOrder denying. Petiticmers petitien. Aép. C The District Court,

Wr, ‘granted a Certificate of Appeslatility with reSpeét to Petitioner's lack-
| ef-noticevclaim. 1d. | | ‘

On Rme 28, 2319, Petitiongr filed a timely Notice af:Appeél in the District
Court. Petitioner then sought to expand the Certificate of Appealability to
| _include, inter alia, his éﬁfff;.éiency-of-tlxe-evidence claim in a motion to the
United Stntes Appeals Court for the Sixth Circuit. On Nevember 19, 2019, in Case
No. 19-1736, the Sixth Circuit Court denied Petitiomer's motion. App. B. In his
- - gppeals Brief; Petitioner, argued that his right to due process was violated when
the state failed te afferd him constitutionally sufficient netice that his alleged
cenduct waé proscribed under, MCL § 750.520a(r), where the state trial cour: and
MCOA judicially broadened the statute's definition of "'sexual rpenetratien" £
include “self-penetration".

On July 31, 2020, the Sixth Circuit Court denied Petitioner's appeal of the
District Court's decision, essentially citing that, "[bJecause other courts have
understood near-identical statutes to cover coerced or directed self-penetration,
| [Petitioner] cannot show an error significant encugh to warrant habeas relief. We
AFFIRM." App. A. (altefation added)(uppercase letters invoriginal). In affirming
the District Court's decision, the Sixth Circuit Court, in part, concluded that:

But even if Overton offers a plausible, perhaps even the
best, reading of the statute. our analysis focuses on whether

Overton had fair notice chat Michigan courts could have feund that
his conduct violated the first-degree criminal sexual cenduct
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statue.

Until Overton's case, Michigan courts had never decided
whether cosrced self-penetration fell under Michigan's sexual
penetration statute. But other jurisdictions have interpreted
gimilarly worded statutes to cover comduct nearly identical to
Overton's. {emphesis added). For instance, the Ninth Circuit held
that a defendant who caused "his victim to penetrate herself"
comnitted sexual penetration under a Guam statute identical to
Michigan's. Guam v. Quidachay, 374 F.3d 820, 8§22 (9th Cir.2004).

There, the victim's "finger became -an object operating at [the
defendant's] command. [The defendant] successfully and criminally
intruded with this object into a. boedy ‘which was not his .... He
. engaged in sexual penetratien with the victim." Id. (emphasis
added)(alteration and ellipses in .original). Considering
similarites between the conduct and the statute here and those in
Quidachay, it scems unlikely that Overton's state criminal
conviction and umsuccessful appeal were so unexpected and
heterodex as to offend the Due Process Clause. °
App. A. | o
The Sixth Circuit Court went on to opineithat, other state courts have found
that digitsl self-penetration at. anether'fsbei}est cananmmc to sexual penetratien
vhere the victim's finger acts as the deféndé_;xt's- ;'objec't," and cites decisions of
other jurisdictions that include, Kirby v. State, 625 S0.2d 51, 55 (Fla. Dist. Ct.
App. 1993)(finding comduct identical to Overten's to constitute sexual
- penetration); People v. Keemey, 29 Cal Rptr.2d .4;51, 453 (Cal. Ct. App.
. 1994 )(same). App. A. in the end, Overton needed only to know that his conduct was
pumishable under the statute, and not under the exact rationale the Michigan court
veuld use. See Kelsey v. Pope, 809 F.3d 849, 866 (6th Cir.2016). Id. Both Rirby
eid Keeney, which held that forced self-pmetrétim constituted sexual penetratioh
under similar statutes as Michigen's, suggest that a state court could have found
Overton's conduct criminalized by the Michigan 's‘t':atui';e. Id. (emphasis addad).
Petitioner submits that the Sixth Cir_c"uit' Court's reliance on Quidachay,
Kirby, and Keeney, as involving conduct idemtical' to Petitioner's to comstitute
sexual penetration suggest that a Michigan court ‘could have found Petitiomer's

conduct criminalized under MCL § 750.520a(x),, is, at best, misplaced.



Hid:igpn Rules of Statutory Interpretation _
Under Michigan law, "[w]hen interpreting a statute, [the] primary goal is to
ascertain and give effect to the Legislature's intent.'" People v. Sharp, 502 Mich

313, 327 (2018)(éitation omitted)(alteration added). "If the statute's language is
clear and unambiguous, [it is] assume[d] that the Legislature intended its plain
meaning and [to] ‘enforce the statute as written." Id. (alteration added). In doing
| so, we assign each' word and phrase ir.s plain and ordinary meaning within the

:context of the st:atuce. 1d. A court “must also avoid any c.onstruction that would

;render any part: of, a. swtute surplusage or nugatory, if possibl.e.”‘ .'."Crmmai-‘

. statutes are to be str:.ctly construed " and cannot be extended beyond their clear
and obvious language. P ple v. Jahner, 433 Mich 490, 498 (1989) Finally, "[i]f

" the language is unambl.guous, judicial construction is precluded. Mac.emb Co.

Prosecut:lng Atty V. erphy, 464 Mich 149, 158 (2001)(internal citations
om:.tted)(alteratmn added) ' o |
First-Degree Criminal Sexual Conduct Statute

| As wr:it'ten- and enacted -by the Michigan Legislature, the Criminal Sexual

" Comduct Conduct - First Degree statute reads as follows:

(1) A person is guilty of criminal sexual conduct in the
- first degree if hé or she engages in sexual penetration with. .
. another persen and if any of the following circumstance exists:

(a) That ‘other person is under 13 years of age. .
MCL § 750.520b(1)(a)(emphasis and underlining added). In turn, the Michigan :

I.egislal:ure 'parses ''sexual penetration' as:

sexual mtercourse, cunm.lmgus, fellatio, anal mterceurse, ?r
any other intrusien, however slight, of amy part of a s
" body or emy object into the genital’ or an_a{ openings of mEFE :

person's body, but emission of semen is not reqm.red. _

MCL § 750 520a(r)(emp‘1as:.s and underlining added)
As mentmned abwe, under ‘the Michigan rules of statutory mterpretat:.on, the

primary ooal is to ascertain and give effect to the Legx.slature s intent. See
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Sharp, 502 Mich, at 327. Because the langusge of the criminal statute is clear and
unambiguous, Michigan court are to assume that the Legislature intended its plain
meaning and for the statute to by enforced as written. See Id. When assigning each
word and phrase its plain and ordinary meaning within the context of the statute,
it is obvious that, in defining the phrase "sexual penetration", the Legislature's
intent is to require one persen to physicaily penetrate another person. See Id.;
see also MCL § 750.529a(t). A litany of Michigan judicial decisions confirms this.
requirement. . ,
In cqnf_imd.ng,Peut:lmet's conviction of CSC~I under, MCL § 750.520b(1)(a), :
and reJecting his suffi;ciencjéof-the-evidence clain that there was 63 eviden;:e to
prove the essential element of "sexual penetration" as defined under MCL §
750.520a(r), the MGOA incorrectly cencluded that:
The use of the words "any part of a person's body" is another:
way of saying "any human body part."” Thus, sexual penetration
under MCL 750. 5203(1':) includes an intrusion of any human body part
into the genital opening of another person. Here, Overton was
engaged in the intrusion of a human body part - a fmger: - into
the genital opening of another persen s body - the victim's vagina

- wnen the victim obeyed Overton's instruction to d1g1hally
penetrate herself.... :

© MCOA Per Curiam Opinion (10/31/2013), Docket No. 308999, at p.4. In a bid to
rationallze its expansien of the narrow and precise language of MCL § 750. 520&(1:)

‘t.o include "self-penetration" to the statutory definition of "sexual penetratmn ,
the MCDA wrote in a footnote:

Sexual penetration would still exist under MCL 750.520a(r) if
either Overton, himself, digitally penetrated the victim's genital
or anal openings, or Overton instructed the victim to digitally
penetrate his own anal opening. In both scenarios, there is an
intrusion of a human body part into the genital or anmal openings
of another person's body ... In contrast, 1f Overton had simply
digitally penetrated himself in the victim's presence, he would
not be engaged in sexual penetration under MCL 750.520a(r) because
he would not be engaged in the intrusion of a human body part into
the genital or anal opening of another person; rather, he would be
engaged in the intrusion of a human body part into himself.

Id., at p.4, n.2. |
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In her dissenting opinion, Michigan Supreme Court ('MSC") Justice McCormack
addressed the holding of the MOOA confirmming Petitioner's conviction of CSC-I
under, MCL § 750.520b(1)(a). In stating that she would reverse Petitieoner's
conviction of CSC-I, Justice McCormack, concluded that, the MCOA, in finding that

- Petitioner 'ﬁas engaged in -sexual penetration because he was responsible for the
- victim's self-penetration, the MCOA igmred the plain language of the statute,
however, which requires the intrusion of "any part of a person’'s body" or "anmy
object' into "another person’'s body." People v. Overtom, 497 Mich 941

(2014)(emphasis in origiral); App. F., at p.2. Justice McCormack went on to opine .

that:

"Another" is not defined in the statute but '[clourts are to
accord statutory words their ordinary and generally accepted
meaning." The ordinary meaning of "another' is, of course, scmeone
else. In addition, the article "a" in the phrase "any body part of
a person's body" underscores the statute's distinction between the
person performing the penetration, on the one hand, and the person
being penetrated, on the other. The Court of Appeals missed this
distinction.

Nor can the victim's finger constitute an '"object" for the
purposes of MCL 750.520a(r). while "ebject" is not defined within
the statute, the ordinary meaning does not include body parts. And
it is reasonable to infer that the Legislature did not view body
parts as encompassed within the term ‘''object" simce MCL
750.520a(r) specifically refers to them as a "part of a person's
bedy" and as separate from an ‘object." If body perts could be
counted as objects, there would have been no need to seParately
include "any part of a person's body" in the statute; ''object”
could have done the work. Indeed, there is no autheority construing
the victim's own finger as an object for purposes of MCL
750.520a(r).

Finally, the application of the CSC-1 statute to the
defendant's conduct here is in conflict with the pattern of the
activities that are explicitly referred to in MCL 750.520a(r). As
examples of ‘'sexual penetration," the statute lists ''sexual
intercourse, cunnilingus, fellatio, anal intercourse.”" MCL
750.520a(r). The only acts enumerated are those requiring physical -
contact between two people. Under the doctrine of ejusdem generis,
... the intrusions targeted by the statute are restricted to those
having the same character as the ones enumerated, i.e., acts
involving physical conduct between twe people.

- 14, (emphasis in original)(ellipses added).
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In a separate dissenting opinion, MSC Justice Cavanagh, reasoned that:

Defendant's conviction for first-degree criminal sexual
conduct should be vacated because, on the basis of the plain
e of MCL 750.520a(r), there was insufficient evidence to
establl.sh that defendant engaged in "intrusion, however slight, of
any part of & person's bedy or of any object into the genital or
anal openings of another persomn's bedy....' Specifically, I agree
that, under the plam language of the statute, a finger cannot
also constitute an obJect" because to hold otherwise would render
surplusage the phrase "part of a persen's body," contrary to the
rules of statutory interpretation. I also agree that the pnrase
person s body" when juxtaposed against the phrase ther
person's body!" excludes the intrusion of an alleged victim's
finger into his or her own genital or ‘anal openings at a
defendant s direction....

{T]he text of t.he statute Lmamblguously supports defendant“" )
and, as a result, it is up to the Legislature to amend the
statutory provisions, and thus provide adequate notice, if it
wishes to clarify that the statute's plain language is
inconsmtent with 1ts true intent....
Peqple V. Overten, 497 Mich 941 (2014)(emphasis in original)(ellipses
added)(citations cmitted)
Due Process Requirement of Fair Wamj.gg/LAdequate Notice"

Before criminal liability may be imposed for violation of any penal law, due

process requires ‘'fair warning ... of what the law intends." McBoyle v. United
States, 283 U.S. 25, 27 (1931)(ellipses in original). It is necessary, at a
minimum, that a statute gives fair notice that certain conduct is prescribed. Rabe:
v. Washington, 405 U.S. 313, 315 (1972); People v. Turmen, 417 Mich 638, 655
(1983)(explaining the indisputable proposition that due process requires that
citizens '"be apprised of conduct which a criminal statute prohibii:s"). In United
States v. Lanier, this Honorable Court, explained that there are three related
manifestations of the fair warning requirement:
First, the vagueness doctrine bars enforcement of a statute which
either forbids or requires the doing of an act in terms so vague
- that men of common intelligence must necessarily guess at its
meaning and differ as to its application. Second, as a sort of
"junior version of the vagueness doctrine," the canmon of strict
construction of criminal statutes, or rule lenity, ensure fair

- waining by resclving ambiguity in a criminal statute as to apply
it only to conduct clearly covered. Third, altnough clarity at the

-26-



requisite level may be supplied by judicial gloss on an otherwise
uncertain statute, due process bars courts from applying a novel
construction of a criminal statute that neither the statute nor
any prior judicial decision has fairly disclosed to be within its
scope. In each of these guises, the touchstone is whether the
statute, either standing alone or as construed made it reasonably
clear at the relevant time that the defendant’s conduct was
criminal.

520 U.S. 259, 266-267 (i997)(alteration adde_d). Censtitutionally, said the Lanier
Gourt, fair warning is given only if an ambiguity in a criminal statute is
| eonstrued to apply to conduct that the statute clearly designates as criminel.
Id., at 266. |
Novel Co!!.sm.lction of a Cdminal Statute _‘

Prior to Petiti.ener's alleged conduct, to sustain a conv:.ctien of CSC-

under, MCL § 750.520b(1)(a), as apparent in a long line of Judlc].&l decisions,
ichigan courts have 1nterpreted the statutory defmltlon of "sexual penetration'
as requiring the intrusion of "any part of a pereon s body" or "any object" into
“another person's body," MCL § 750.520a(cr)(emphasis added), or requiﬁ.qg one
persen to physically penetrate another person. See Id. (emphasis added).

» For the first time in Petitionmer's case, however, the MCOA expanded the
narrow and precise statutory language of MCL § 750.520a(r), to encompass "self-

penetration” based on the allegation that Petitiomer instructed Complainant to

insert her own finger into her vagina. In expanding the narrow and precise
statutory language of MCL § 750.520a(r), to imclude 'self-penetration" to the
statute's definition of ‘''sexual penetration," the MO0A applied a novel
construction of the statue that neither the statute nor any prior judicial
decision has fairly disclosed to be within its scope, see Lamier, 520 U.S., at
266-267, and in doing so, violated the Due Process Clause of the Fourteenth
Avendment. U.S.Censt.Amend.XIV. Furﬁher, if the sta.tut.e did forbid 'self-
pénetration," which it does not, it dees so in terms so vague that men of common
intelligence must necessarily guess at its meaning and differ as to its

applicaticn. See Lanier, 520
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U.S., at 266-267. Finally, MCL § 750.520a(r), either standing alone or as
~construed did pot make it reasonably clear at the relevant time that Petitiomer's
' conduct was criminal. See Id. |
In affirming the District Court's decisien, the Sixth Circuit Court found
that, its analysis focuses on whether [Petitioner] had fair notice that Michigan
courts could have found that his conduct vidlated the firsﬁ-degree criminal sexual
.conduct statute. See App. A., p.10. In reaching the conclusion that Michigan
~courts could have found Petitiener's conduct criminal under, MCL § 750.520b(1)(a),
as defined'byvthexdefinitiOn'ef'"Sexual penet;atiaﬁ“ under, MCL § 750.520a(c), the
Sixth Cirﬁuit Gdhr;'_loéked to judicial decisions of other states that have
\ interp_retéd similar statutes that found "self-penetration" to be criminal, such
~as, the cases of Kirby v. State, 625 So.2d 51, 55 (Fla. Dist. Ct. App.
1993)(fin§ing cénduct identical to Petitiemer's to constitute sexual penetration);
and Beeplev Keeney, 29 Cal Rptr.2d 451, 453 (Cal. Ct. App. 1994)(same). App. A.,
_at p.1l. In addition to those cases, the Sixth Circuit Court points also to a
_ federal case, Guam v. Quidachay, 374 F.3d 820, 822 (9th Cir.2004). While each of
.those cases do involve allegations of victim "'self-penetration," they are clearly
'.distingui'shable” from the case presently at bar, in that, Petitiomer's alléged
conduct does not involve force or coercion. For instance, in Quidachey, during an
armed robbery, defendant, at gun point, instructed the victim to remove ner
clothes and to finger herself by inserting her finger in her vagina. See Id.
 In denying Petitiener habeas relief, the District Court looked to People v.
Hack, 219 Mich App 299 (1986), and held that "it was not unexpected or
indefensible that the state court would read 'another person' as referring only to
someone other than defendant...." PagelD.1855. In Hack, the MODA found that the
definition of "sexual penetration with another" in the sexual conduct statute
included an act where a defendant directed a person to engage in sexual -
penetration with another third persen. Hack, 219 MichAApp, at 303. ‘
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Contrary to the District Court's decision, the Michigan statute's clear and
narrow definition of '"sexual penetration" aleng with a litany of Michigan judicial
decisions interpreting the statute's plain language, make it clear that "sexual

~penetration' requires one persen to physically penetrate another person. Unlike
Hack, where there was penetration by one of "amother," it would be completely

unexpected and indefensible for the clear language of MCL § 750.520a(r) to
encompass the act of self-penetration. Each of the judicial decisions cited by the

'-.Dis_trict Court and the Sixth Circuit Court held that self-penetration can satisfy

the element of "sexual penetration” within that district.
In both the District Court aid the Sixth Cimsuit Court, Petitioner, cited the

case of State v. Bryant, 670 A.2d 766 (R:I. Sup. Ct. 1996), which the Sixth

, Circuit Court acknowledged, but gave inadequate consideration despite being

virtually indistinguishable from Petitianef's case. In Bryamt, the Supreme Court

_of Rhode Island was tasked with addressing a statutory definition of ‘''sexual

penetration" that is identical to the ome at issue here. There, defendant was

':charged with first-degree molestation sexual assault, pursuant to Rhode Island
General Laws ("R.I. Gen. Laws") § 11-37-8.1, in which the defendant directed a 5

year old child to insert her own finger into her vaginal orifice. Bryant, 670

‘A.2d, at 799. The statute under which Bryant was charged requires the same two
'essential elements of MCL § 750.520b(1)(a). Pursuant te R.I. Gen. Laws § 11-37-

8.1: (1) the defendant must engage in sexual penetration of the victim and (2) the
victim is age 13 or younger. State v. Giraward, 561 A.2d 882 (R.I. 1989)(citation
omitted).
"Sexual Penetration" is statutorily defined as:

"Sexual intercourse, cunnilingus, fellatio, and anal intercourse,

or any other intrusion, however slight, by any part of a person's

body or by any object into the gemital or anal openings of another

person's body, but emission of semen is not required.”

R.I. Gen. Laws § 11-37-1(8)(emphasis added); MCL § 750.520a(r). Reversing Bryant's
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conviction of first-degree molestation sexual assault under R.I. Gen. Laws § 11-
'37-8.1, the Supreme Court of Rhode Island, held that, under the state's rules of
statutory : intetpret.atioﬁ, the state did not prove a violation of the conduct
prohibited by § 11-37-8.1, as defined in § 11-37-1. Bryant, 670 A.2d, at 799. In
, rex}ersing Bryant's conviction, the court reasoned that:

The trial justice in effect amended this definition by including

therein an interpretation that defendant engaged in sexual

penetration by directing the child to insert her own finger into

her vaginal orifice. Unfortunately, neither the trial justice nor

this Court has any authority to supplement or to amend a statute

_ _ enacted by the General Assembly. o

Id. (emphasis added) As in B:ymtv,- here; neither the state trial court ar the
MOOA had -any authority to judicislly, enlarge or to amend by applying a nwel |
constmcti;:on of a criminal statute, MGL‘§ 750.520a(r), to conduct that neither the
" statute nor any prior judicial decisio:i has fairly disclosed to be within its
‘scope. Lanier, 520 U.S., at 266 (citation omitted). In this instance, under
Michigan law with respect to the rules of statutory interpretation, ‘because MCL §
'750.520a(r) is a criminal statute, the state courts were required to strictly
construe the statute and to refrain from extending the statute beyond its clear |
and obvious language. See Jaimer, 433 Mich, at 498. Moreover, because the criminal
statute's language is unambiguous, net only was judicial construction precluded by
the state courts, but the statute was required to be enforced as written. See
Macomb Co. Prosecuting Atty, 464 Mich, at 158. Finally, in judicially expanding
the scope of the criminal statute to include ''self-penetration’ to its definition
of “sexual penetration," MCL § 750.520a(r), the state courts invaded the province
of the Michigan legislature. It is up to the Legislature to amend the statﬁtory
provision, and thus provide adequate notice, if it wishes to clarify that the
statute's plain language is inconsistent with its true intent. See People v.
Turmon, 417 Mich 638, 655 (1983).
Unforeseeable and Indefensible Judicial Expansion of a Criminal Statute and
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Retroactive Application Thereef
The Ex Post Facto Clause of the United States Constitution, provides simply

that, "No State shall ... pass any ... ex post facto Law[.]" Rogers v. Temnessee,
532 U.S. 451, 456 (2001)(citing Art I, §10, Cl.1); Carmell v. Texas, 529 U.S. 513,
521 (2000)(citation omitted); see also Mich Const 1963, art I, § 10. There are
four types of laws to which the ex post facte clause extends:
(1) Every law that makes an action done before the passing of the
law, and which was innocent when done, criminal; and punishes such
action; (2) every law that aggravates a crime, or makes it greater
than it was, when committed; (3) every law that changes the
punishment, and inflicts a greater punishment, than the law
annexed to the crime, when committed; and (4) every law that
alters the legal rules of evidence, and receives less, or
different, testimony, than the law required at the time of the

comuission of the offense, in order to convict the offender.
Carmell, 529 U.S., at 522 (citing Calder v. Bull, 3 U.S. 386

(1798)(seriatim opinion of Chase, J.).
Rogers, 532 U.S., at 456 (citation omitted).
 As the text of Art I, §10, Cl.1, makes clear, it "is a limitation upon the
powers of the Legislature, and does not of its own force apply to the Judicial
Branch of Government. Rogers, 532 U.S., at 456 (citation omitted). This Court,
however, has observed that limitations on ex post ‘facto judicial decision making
are ipherent in the notion of due process, id., and that, challenges to
retroactive applications of judicial decisions must proceed under the Due Process,
not the Ex Post Facto Clause. See Id., at 460-462. '[Clore due process concepts,
gaid the Court, in Regers, [include] motice, foreseeability, and, in particular,
the right to fair warning([.]" Id., at 459 (alteration added). Using these due
process principles, the Court has neld that rétroactive application of judicial
decisions that unforeseeably expand the scope of criminal liability can violate a
defendant's due process rights. See e.g., Marks v. United States, 430 U.S. 188,
190 (1977); Bouie v. City ef Columbia, 378 U.S. 347, 351 (1964).
"[Aln umforeseeable judicial enlargement of a criminal statute, applied

retroactively, operates precisely like an ex post facto law, such as Art I, §10,
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Cl.1, of the Canstitﬁtien forbids...." If a statellegislatuke is barred by the Ex
Post Facto'cléuse from passing such a law, it must follow tnat:a State supreme
court is barred by the Due Process Clause from achieving precisgly the same result
- by judicial censtruction. Marks, 430 U.S., at 192 (citing Bouie, 378 U.S., at 353-
354); People v. Wilson, 500 Mich 521, 531 (2017)(citation omitted). Here,
“PEtitiaher,'was charged with a single count of CSC-I under, MCL § 750.520b(1)(a),
en the basis of Complainant's allegation that Petitiomer instructed her to insert
~her own F:Lnger into ner vagina. At the time Petitiomer was charged with CSC-I
. under, MGL § 759.520b(1)(a), cthe prosecution was vequired to prove beyoxi a
reasonablé doubt that,  Petitiomer “engage[d] in sexual penetration - with
v,[CnmpLainant] and [Complainant] is under 13 years of age." See MCL §
-750.520b(1)(a)(emphasis and alteration added). As used in the statute, the phrase
| 'sexual ﬁénetration" is statutorily defined, in relevant part, as: "any other
:1nt:usion; however slight, of any part of a person's body of any object into the
genital ... opening[] of another person's body, .but- emission of semen is not
required." MCL § 750.520a(r)(alteration added). Until Petitiomer's case, as
evident in a long line of judicial decisions, Mi.éhigan courts have never decided
whether instructed ''self-penetration" fell under the criminal statute, and have
interpreted its plain language as requiring sexual penetration of one person by |
‘another.

To ensure Petitioner's conviction of CSC-IF under, MCL § 750.520b(1)(a), on
the allegation of Petitioner instructing Complainant to insert her own finger into
her wvagina, the state trial court, and later, the M(0A, engaged in an
unforeseeable ard indefensible judicial expansion of the statutory definition of
“sexual penetration” to include "self-penetration," under MCL § 750.520a(r), and
in doing so, deprived Petitioner's due process right to fair warning/adequate
notice of what the law intends. See McBoyle v. United States, 283 U.S. 25, 27
(1931).
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Further, pursuant to the rules of statutory interpretation with respect to
criminal statutes, both the state trial court and the MCOA were required to
strictly éenstrue, Jahner, 433 Mich, at 498, and enforce the statute as written.
Sharp, 502 Mich, at 327. When interpreting a statute, the primary goal is to
ascertain and give effect to the Legislature's intent. Id. When construed
according to its plain and ordinary meaning within the context of the statute, its
obvious that, in defining the phrase ''sexual penetration," the Legislature's
intent is to require one person to physically penetrate another person. Id.; MCL §
750.520a(r). Simply put, because the language of both MCL §§ 750.520b(1)(a) and
750.520a(r), is clear and unamblguous, Juﬁlcgal constructisn was precluded. Macomb
Co. Prasecuu:ng Atty, 464 Mich, at 158.

In Boume v. City of Columbia, the Court considered the South Carolina Supreme
Court s retroactlve appllcatlon of its construction of the State's crlminal

~ trespass statute to the petitionmer's in that cese. The Court went on to oPine
that:
The statute prohibited "entry upon the land of another ...

after notice from the owner or tenant prohibiting such entry...."

The South Carolina court construed the statute to extend te

patrons of a drug store who had received no notice prohibiting

their entry into the store, but: had refused to leave the store

when asked. Prior to the court's decision, South Carolina cases

construing the stetute had uniformiy held that conviction under

the statute required proof of notice before entry. None of those

cases, moreover, had given the ''slightest indication that, that

requirement could be satisfied by proof of the different act of

remaining on the land after being told to leave."
Rogers, 532 U.S., at 457 (citing Bouie, 378 U.S., at 349 n.1). The Court held that
South Carolina court's retroactive application of its construction to the store
patrons violated due process. Reviewing decisions which held criminal statutes
'void for vagueness" under the Due Process Clause, we noted that this Court has
often recognized the basic principle that a criminal statute must give fair
warning of the conduct that it makes a crime.”" Id., at 457 (citing Bouie, 378

U-SO, at 3%)0
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Not unlike Beuie, here, the criminal statute prohibited the '"engag[ing] is
sexual penetratien with another person ....," MCL § 750.520b(1)(a), "... or any
other intrusion, however slight, or any part of a person's body or any object into
the genital ... opening[] of another person...."” MCL § 750.520a(r)(emphasis,
~ellipses, underlining and alteration added)v. The MDA construed the statute to

| extend its definiticn ef ''sexual penetration" to include "self-penetration.' See
: Id. Prior to the decision of the MCOA, Michigan cases construing the statute had
~uniformly held that comviction under MCL § 750.520b(1)(a), required the physical
pmetmtmn of ene person by another persen. See Id. While the prosecutor, state
courts, fédera.u District Court, and the Sixth Circuit Court, allude to People'v. :
‘Hack, 219' Mich App 299 (1986), for the propositien that a Michigan court had
previously addressed ‘''self-penetration" as being criminal wunder MCL §
750.520b(1){(a) and MCL § 750.520a(r), Hack invelved the defendant directing a
' ‘person to. engage in sexual penetration with another third persen, id., at 303,
‘wnich is conduct clearly distinguishable fran Petitioner's alleged conduct in this

" case. |
Both the District Court and the Sixth Circuit Court looked to judicial
decisions of other state courts for the same proposition. See Kirby v. State, 625
S0.2d 51, 55 (Fla. Dist. Ct. App. 1993); People v. Keeney, 29 Cal Rpter.2d 451,
453 (Cal. Ct. App. 1994); and Guam v. Quidachey, 374 F.3d 820, 822 (9th Cir.2004).
In those cases, unlike Petitionmer‘s, involve victims being forced to penetrate
themselves at gunpoint or by force. In addition, Petitioner can not be required to
know every holding in every jurisdiction before asserting a fair notice violation.
See Rogers, 532 U.S., at 464 (''Due process, of course, does not require a person
to apprise himself of the common law of all 50 States in order to guarantee that
his actions will not subject him to punishment"). After all, "[i]t would be a rare
situation in which the meaning of a statute of another State sufficed to afford a

person "fair warning" that his own State's statute meant something quite different



from what its words said.” Bouie, 378 U.S., at 359-360. Unlike Hack, where there
was penetration by one of “another," it would be completely unexpected and
_indefensible for the clear language of MCL § 750.520a(r) to encompass the act of
‘b"self-penetratian." Moreovef, Hack is distinguishable from Petitoner's case
. because the court held fercihg semeone to penetrate another (i.e., third person
penetration) fits the definition of “sexual penetration" under, MCL § 750.520a(r).
The key distinction is that there was penetration by amether, which again is not
the same as "self-penetration." Many statutes from other states with similar
language to the Michigan statute, do include self-penetration as a prohibited
| 5Acanduct and clearly states sa'in the definitien; For instance, in Rhode fsland, |
_"'[s]exuai penetration' means sexual interceurse, cunnilingus, fellatio, and anal
intercourée, or any other intrusion, however slight, by any part of a person's
 body or by any object inte the genital or anal openings of another person's bady,
" or the victim's ewn body upen the accused's instruction....” 11 R.I. Gen. Laws §
11-37-1 {emphasis added). Self-penetration was only criminalized after the statute
was amended to include an intrusion of the victim's body upon the accused's
‘instruction. See also Va. Code Ann. § 18.2-67.2; Wis.Stat.Amn. § 940.225; Mim.
Stat.Ann. § 609.341.

in the instant case, the rulings of the.state courts that self-penetration,
where there is no contact with another person, is included within the statutory
definition of sexual penetration, the state courts' adjudication of Petitioner's
claim involved an objectively unreasenable application of, clearly established
federal law, as determined by this Court in Bouie, because the adjudication
impermissibly expanded the "narrow and precise statutsry language" and amounted to
a retroactive application of a new interpretation of a criminal statute, in
violation of the Due Process Clause. The facts before the Court in this case
operate as a bar for a conviction of criminal sexual conduct in the first degree

under the Michigan statute because an essential element of the crime is missing -

-35-



pénet.mtim by ene of anether.
- Procedural Default Under MCR 6.508(D)(3){a)-(b)
Pursuant to MCR 6.508(D)(3), bécause Petitioner raised grounds in his post-

* conviction motion under MCR 6.500 et seq., that could have been raised on appeal
from the conviction and sentence, in order to obtain relief, Petitiomer, must
demonstrate ''good cause' for his failure te raise such grounds on appeal, MCR
6.508(D)(3)(a), and 'actual prejudice" from the alleged irregularities that
supps=<t his claifxﬁ for relief, MCR 6.508(D)(3)(b). Actual prejudice means that, in
a conviction follewing a trial, but for the alleged error, Petitiemer, would have

_'had a re_as;onaBly likely chance of acquittal. MGR'.6.508(D)(3)(5)(1). Peaople v.
Swain, 288 Mich App 609, (2010). The "good cause" requirement of MCR
6.5@8(0)(.?3)(3), can be established by pfovi.ng ineffective assistance of counsel.
Pesple v, Reed, 449 Mich 375, 378 (1995). In addition, the trial court may waive

the '"good cause” requirement if it concludes that there is a significant
possibility that Petitioner is innocent of the crime. MCR 6.508(D)(3)(b).
Ineffective Assistance of Trial and Appellate Counsel

The Counsel Clause of the Sixth Amendment, as applied to the States through
the Due Process Clause of the Fourteenth Amendment, U.S.Calst.Amends.VI.;XIV.,
guarantees a criminal defendant the right to "A.'ssistance. of Counsel for his
defense." Strickland v. Washingten, 466 U.S. 668, 685 (1984). The right te counsel
is .the right to the effective assistance of counsel. Id., at 686 (citation
cmitted). Under Strickland, there are twe components to prove a claim of
ineffective assistance of counsel. First, the Petitiomer must show that counsel's
performance was deficient. Second, the Peti.ﬂ.enér must show tﬁat the deficient
performance prejudiced the defense. Id;, at 687. In Evitts v. Lucey, 469 U.S. 387
(1985), this Court held that, the Due Process Clause guarantees criminal
defendants the effective assistance of appellate counsel on an appeal as of right.

Claims of ineffective agsistance of appellate coungel are subjact to the
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Strickland standard as well. Evitts, 469 U.S., at 392 (citations omitted).

While it is true that .Petit.i.mxer could have raised the issue of “fair
warning/inadequate notice' on his appeal as of right in the MQ0A, Petitioner, has.
| "sood cause" for his Eaij.ure to do so in the form of ineffective assistance of
trial and appella£e counsel. Here, Petitiomer's trial counsel rendered him a
constitﬁtionally ‘deficient performance, such that, counsel was not functioning as
 the "'counsel" guaranteed to Petitiener, when counsel failed to move the trial
court in a motion for dismissal on the basis of a lack of v"fair waming/ipadequate
'tﬁtice." Petitioner, received no prior notice that his alleged conduct was
criminal wnder MCL § 750.520b(1){a); ML 750.520a(r). Any reasonably competent
trial attorney would have known Petitienmer had a due process right that entitled
~ him to "fair warning," and that the judicisl amendment te the criminal statute to
" encompass his alleged conduct deprived him of that right. In addition, Petitioner,
was deprived of his due process right to the effective assistance of appellate
counsel on his appeal as of right when his appellate attorney failed to identify
and raise on Petitionmer's direct appeal Petitiener's ineffective assistance of
trial counsel claim where trial counsel failed to file a motion for dismissal on
the basis of inadequate notice. Strickland, 466 U.S., at 687; Bvitts, 469 U.S., at
392. Any reascnably competent appellate attorney would have identified snd raizad
the issue on direct appeal. Had trial counsel meved for dismissal on the basis of
inadequate notice, it could have very well resulted in dismissal of the charge
against him. Strickland, 466 U.S., at 688. Had appellate counsel raised the dead-
bang winner on direct appeal, there is a substantial probability that his charge
of CSC-I under MCL § 750.520b(1)(a); MCL § 750.520a(r), would have been vacated in
the appellate court. Id. Petitioner's trial counsel's and appellate counseli's
representation fell below an objective standard of reascnsblensss. Id., at 688-
689. | '

Finally, Petitioner is innecent of the offense of CSC-I under MCL §
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750.520b(1)(a), and would have been acqui‘ct;ed on the charge had it not been for
the unconstitutional judicial améndment to MCL § 750.520a(r). In rejecting
Petitioner's fair notice claim, the trial court essentially addressed the merits
~ which constituted a decision, even though the state court found his case
 procedurally barred. See Gum v. Mitchell, 775 F.3d 345, 362 (6th Cir.2014).
~ Cenclusion A

With respect to Petitioner's sufficiency-ef-the-evidence claim under Jacksen,
‘"after viewing the evidence in the light most faverable to the presecution, [no]
rational fi:fier of faét. could have found the essential elements of the crime [of
'CSC-1] beyend ‘a reasonable doubt, - as required- by the Dus Process Clause. Id., at
319 (alteration édded) . As suwch, in sustaihi.ng Petitioner's conviction of CSC-I
. under, MCL § 750.520b(1)(a), the state court reached a decision tﬁat was contrary
'to,' or involved an objectively unreasonable application of Jacksen and Winship,
. which resulted in a decision that was based on an unreasenable determination of
the facts in light of the evidence. Williams v. Tayler, 529 U.S. 362, 412-413
(2003). Reasomable jurists, including two Justices of the MSC, App. F., would find
v thé District Court and Sixth Circuit Court's assessment of the claim debatable or |

wrong .

With respect to Petitioper's 'fair warning/inadequate netice" claim under - :

Bouie, Petitionmer's conviction of CSC-I under MCL § 750.520b(1)(a), based om a
movel construction of MCL § 750.520a(r) by the state courts which broadened the

narrow and precise language of the criminal statute to include '"self-penetration"

to the statutery definition of ''sexual penetration.' The Judicial censtruction of
the criminal statute is unexpected and indefensible by reference to the law which
had been expressed prior to Petitiemer's alleged conduct. The plain and ordinary
language of the statute precluded the state court's judicial construction. The
plain and ordinary language makes clear that the Legislature's intent was to

require the sexual penetratien of one person by “another' persen. As
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such, Petitioner did not receive the "fair warning' required by the Due Process
Clause under Bom.e, that his:alleged conduct was prescribed by }ﬂ. § 750.520a(r).
 Put differently, Petitioner, could not aave had fair warning that the Michigan
courts. would expand the precise language of the statute to include self-
penetration. Because of the plain and ordinar:y language of the criminal statute a
Michigan court could have not reasonably interpreted MCL § 750.520a(r) as

c.rlmmallzmg "self-penetration.”" The state court's ad_]udicatl.on of Petitionet'

- "fair warning/madequate notice" claim resulted in a decision that was contrary to

and involved an objectively unreasonable application of e, Ag2in, any
reasonable Jurlst, mcludlng two justices of the MSC, App F., would find the'
District Court and Sixth Circuit Court's assessment of the claim debatable or
wrong. See Williams, 529 U.S., at 412-413. Based on Petitioner's constltuthnal
vi'olétions, the Sikﬁh Circuit Ceurt concluded that it woﬁld have .t_o si)ecul_.e‘te on
where to draw the line between innocent and criniinal conduct 'Ihe.r.;e‘forel,A if tﬁe
Court has ‘to speculate than surely a person of 'ordinary‘ intelligence would have to
speculate by guessing if his contemplated conduct meant something different than
- the text of the .stetutOry code. After all, "individuals rely on the laws Qn‘til
they are explicitly changed." Carmell, 529 U.8., at 513.

In this case, Petitiomer, has been made to suffer the onus of a criminal
convictiofl where the prosecution failea to meet its burden of proving béyond a
reasonable doubt every element of the offense of CSC—i under MCL § 750.520b(1)(a).
Petitioner, has also been made to suffer a mandatory minimum sentence of 25 years'
imprisonment, MCL § 750.520b(2)(b), and mandatory lifetime electronic monitoring,
MCL § 750.520n(1), which entails having to don a tether from .t.he day ef his
release from prison and until the day he dies. MCL § 791.285(_1)(a). A sentence
that the triel court acknowledged was excessive given the facts of the case and

Petitioner's lack of a criminal record.
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WHEREFORE, the reasons stated above, Petitioner prays that this Honorable
Court issues a Writ of Certiorari. '
Most respectfully submitted,
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