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QINARD LAMAR COLLINS, 

Petitioner - Appellant, 

versus 

SECRETARY, DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA, 

Respondents - Appellees.
________________________

Appeal from the United States District Court
for the Middle District of Florida

________________________

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

BEFORE: JORDAN, NEWSOM and LUCK, Circuit Judges. 

PER CURIAM: 

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court 
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for 
Panel Rehearing is also denied. (FRAP 40)  

ORD-46 

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
________________________

No. 17-13207-CC
________________________
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT

________________________

No. 17-13207
Non-Argument Calendar

________________________

D.C. Docket No. 3:14-cv-00047-TJC-PDB

QINARD LAMAR COLLINS,

Petitioner-Appellant,

versus

SECRETARY, DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.  

________________________

Appeal from the United States District Court 
for the Middle District of Florida

________________________

(April 22, 2020)

Before JORDAN, NEWSOM, and LUCK, Circuit Judges.
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Qinard Lamar Collins appeals the district court’s denial of his 28 U.S.C. § 

2254 petition. We (through a single judge) granted a certificate of appealability on

three inter-related issues.  First, whether Collins has made a sufficient showing of 

actual innocence to overcome any procedural bar to his § 2254 petition. Second, 

whether a freestanding claim of actual innocence is cognizable in a § 2254

proceeding. And third, whether Collins is entitled to relief on his claim of actual 

innocence or, alternatively, a remand to the district court for an evidentiary hearing.  

Because Collins only alleged a freestanding actual innocence claim, and because 

we’ve held that such a claim is not cognizable in a non-capital § 2254 petition, we

answer “no” to the dispositive second question (relieving us of having to answer the 

other questions in the certificate of appealability) and affirm the denial of Collins’s 

§ 2254 petition.  

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

In June 2000, Collins’s son was born prematurely.  So prematurely, in fact,

that the newborn had to spend the first (and only) ten months of his life under 

intensive care and home supervision. Ten months later, Collins called emergency 

medical services to his home to report that he had found his son between the mattress 

and the crib gasping for air.  Neither Collins nor the later-arrived paramedics could 

successfully resuscitate the child. The infant was immediately transported to the 

hospital but was pronounced dead shortly after.  The autopsy report revealed 
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multiple bruises and hemorrhages and concluded that the cause of death was 

“abusive head injury” with a contributory cause of “battered child syndrome.” The 

infant’s mother, Collins’s then girlfriend, told authorities that Collins had abused the 

infant, which included blows to the infant’s head.  As a result, Collins was charged 

with aggravated child abuse and first-degree murder.  The state alleged that the cause 

of death was “shaken baby syndrome.” Seeking a lesser sentence, and to avoid the 

death penalty, Collins pleaded no-contest to second-degree murder and was 

sentenced to thirty years’ imprisonment.  

After multiple failed attempts at relief in state court, Collins filed this § 2254

petition in the Middle District of Florida. Acknowledging that the statute of 

limitations for asserting § 2254 relief had lapsed, Collins maintained that his actual 

innocence excused the lapse.  He alleged that he was actually innocent of the crimes

because new evidence, research, and studies conducted since his conviction 

demonstrated that shaken baby syndrome is no longer a valid medical theory.  To 

back his claim, Collins submitted detailed reports from four medical experts who 

examined the victim and found that he died from natural causes, not abuse.

The district court denied Collins’s claim for relief.  The district court agreed 

with Collins that “actual innocence, if proved, serves as a gateway through which a 

petitioner may pass [notwithstanding the] expiration of the state of limitations.” DE

21 at 3 (quoting McQuiggin v. Perkins, 569 U.S. 383, 386 (2013)). Once the 
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petitioner gets through the actual innocence gateway, and overcomes the time bar, 

he then must allege a viable independent constitutional violation that occurred in the 

underlying state criminal proceeding. But as Collins conceded, he only alleged a

freestanding actual innocence claim and did not allege that actual innocence was a 

gateway to an independent constitutional violation. Following our court’s precedent,

the district court concluded that Collins’s freestanding actual innocence claim was 

not cognizable and denied his petition.

DISCUSSION

Collins contends that the district court erroneously denied his habeas petition.

We review de novo the denial of a petition for a writ of habeas corpus.  Raulerson 

v. Warden, 928 F.3d 987, 995 (11th Cir. 2019).  

A state prisoner may pursue habeas relief in federal court “only on the ground 

that he is in custody in violation of the Constitution or laws or treaties of the United 

States.”  28 U.S.C. § 2254(a). As he did before the district court, Collins argues that 

his sole claim—a freestanding actual innocence claim—is cognizable in a non-

capital § 2254 petition (and enough to overcome the one-year statute of limitations).  

Collins concedes that the district court was bound by our precedent holding that a

freestanding actual innocence claim in a non-capital § 2254 petition is not 

cognizable.  So are we. “[O]ur precedent forecloses habeas relief based on a 

prisoner’s assertion that he is actually innocent of the crime of conviction ‘absent an 
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independent constitutional violation occurring in the underlying state criminal 

proceeding.’” Raulerson, 928 F.3d at 1004 (quoting Brownlee v. Haley, 306 F.3d 

1043, 1065 (11th Cir. 2002)); see also Cunningham v. Dist. Attorney’s Office for 

Escambia Cty., 592 F.3d 1237, 1272 (11th Cir. 2010) (“[T]his Court’s own 

precedent does not allow habeas relief on a freestanding innocence claim in non-

capital cases.”); Jordan v. Sec’y, Dep’t of Corrs., 485 F.3d 1351, 1356 (11th Cir. 

2007) (“[O]ur precedent forbids granting habeas relief based upon a claim of actual 

innocence, anyway, at least in non-capital cases.”). Because Collins did not allege 

an independent constitutional claim, his freestanding actual innocence claim is not 

cognizable and the district court properly denied it. And because this resolves the 

case, we should not, and do not, address the two other questions in the certificate of 

appealability. 

AFFIRMED.  
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 17-13207-F 

QINARD LAMAR COLLTNS, 

versus 

SECRETARY, DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, ST ATE OF FLORIDA, 

Petitioner-Appellant, 

Respondents-Appellees. 

Appeal from the United States District Court 
for the Middle District of Florida 

ORDER: 

Qinard Lamar Collins, a person incarcerated in Florida, seeks a certificate of 

appealability ("COA") and leave to proceed in forma pauperis ("IFP") to appeal 

the District Court's dismissal of his 28 U.S.C. § 2254 habeas petition. This order 

GRANTS a COA on three issues as described at the close of the order, and it 

GRANTS Mr. Collins leave to proceed IFP. 

In June 2000, Mr. Collins's son was born prematurely and remained 

hospitalized for the next eight months. On April 2, 2001, Mr. Collins called 
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emergency medical services to his home to report that he had found the infant face 

down between the mattress and the crib gasping for air. Mr. Collins promptly 

began CPR, which paramedics continued after their arrival. The infant was 

transported to the hospital. but was pronounced dead shortly thereafter. The 

autopsy report described multiple bruises and hemorrhages and listed the cause of 

death as "abusive head injury" with a contributory cause of "battered child 

syndrome." Mr. Collins was charged with aggravated child abuse and first-degree 

murder. The state alleged that the infant died because of"shaken baby syndrome" 

(''SBS") and filed a notice of intent to seek the death penalty. Advised by his 

counsel that there was no available defense, Mr. Collins pled no contest to second­

degree murder and was sentenced to 30-years imprisonment. 

His conviction and sentence were affirmed on appeal. Collins v. State, 873 

So. 2d 442 (Fla. 5th DCA 2004). Mr. Collins then filed for state habeas relief, 

arguing that newly discovered evidence demonstrated his innocence. The state 

courts denied relief. 

On January 13, 2014, Mr. Collins filed the counseled§ 2254 petition 

underlying this motion. In it he argued he is actually innocent of the charges, and 

that new evidence, research, and studies conducted since the time of his conviction 

demonstrated that SBS is no longer a valid medical theory. In addition to 

extensive literature purportedly supporting his position, Mr. Collins submitted 

2 
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detailed reports from four medical experts who examined the records in his case. 

The physicians concurred the infant died from natural causes, not abuse. In 

response, the State argued Mr. Collins' s § 2254 petition should be dismissed as 

untimely. It also pointed to other evidence that would discredit Mr. CoUins's 

actual-innocence claim. 

The District Court conducted a non-evidentiary hearing "[b ]ecause 

Petitioner's actual innocence claim appeared to have arguable substance, and to 

allow Petitioner to develop the record for appellate review.'' It did not conduct an 

evidentiary hearing, "[b]ecause [this Court's] precedent bars freestanding actual 

innocence claims." See Cunningham v. Dist. Attorneyis Office for Escambia Cty., 

592 F.3d 1237, 1272 (11th Cir. 2010). The District Court denied the petition as 

untimely, reasoning that Mr. Collins's showing of actual innocence was not 

sufficient to excuse the petition's untimeliness. See McQuiggin v. Perkins, 569 

U.S. 383, 133 S. Ct. 1924 (2013); see also Schlup v. Delo, 513 U.S. 298, 115 S. Ct. 

851 (1995). The court denied a COA "based on [this Circuifs] existing precedent, 

but noted that this Court '1has the power to grant [one]/' and it denied leave to 

proceed IFP on appeal. 

Mr. Collins now seeks a COA here. Mr. Collins has made a strong enough 

showing of actual innocence for reasonable jurists to debate whether the District 

Court's procedural ruling Was correct. See Slack v. McDaniel, 529 U.S. 473, 484, 

3 
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120 S. Ct. 1595, 1604 (2000). He has offered significant scientific evidence that 

strikes at the core of Florida's theory of the case against him. Even the District 

Court seemed to acknowledge as much. 

The more difficult question is whether Mr. Collins has "state[ d] a valid 

claim for the denial of a constitutional right" or whether the issue he's presented 

"deserve[s] encouragement to proceed further." Id. It is true, as Mr. Collins 

acknowledges, that this Circuit's precedent appears to foreclose the argument that 

a freestanding actual innocence claim is cognizable in § 2254 proceedings. See 

Cunningham, 592 F.3d at 1272. But this Court concludes that the question 

deserves encouragement to proceed further. For one, numerous other Circuits, rife 

with reasonable jurists, have not similarly foreclosed such claims. See, e.g., 

Arnold v. Dittmann, 901 F.3d 830, 842 (7th Cir. 2018); Wright v. Superintendent 

Somerset SCI, 601 F. App'x US, 116-17 (3d Cir. 2015) (unpublished); Jones v. 

Taylor, 763 F.3d 1242, 1246 (9th Cir. 2014) ("We have not resolved whether a 

freestanding actual innocence claim is cognizable in a federal habeas corpus 

proceeding in the non-capital context, although we have assumed that such a claim 

is viable."). For two, Mr. Collins has presented significant evidence that might, 

ultimately, demonstrate his innocence. This means that, without our Court's 

intervention, there is a substantial risk that a man will be incarcerated for well over 

4 
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another decade for a crime he did not commit. These issues, at the very least, 

deserve full adversarial testing before a merits panel. 

Therefore, this order GRANTS a COA on the following issµes: 

1. Whether Mr. Collins has made a sufficient showing of actual innocence 
to overcome any procedural bar to his § 2254 petition, and, if so, whether 
this Court should remand for an evidentiary hearing or decide the 
question on the record as it stands. 

2. Whether a freestanding claim of actual innocence is cognizable in a 
§ 2254 proceeding. 

3. Whether Mr. Collins is entitled to relief on his claim of actual innocence 
or, in the alternative, a remand to the District Court for an evidentiary 
hearing. 

Mr. Collins's IFP motion is GRANTED. 

5 
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

ELBERT PARR TUTTLE COU RT OF A PPEALS BUILDING 
56 Forsyth Street, N.W. 

David J. Smith 
Clerk of Court 

Michael Robert Ufferman 
Michael Ufferman Law Firm, PA 
2022-1 RAYMOND DIEHL RD 
TALLAHASSEE, FL 32308-3844 

Appeal Number: 17-13207-F 

Atlanta, Georgia 30303 

March 12, 2019 

Case Style: Qinard Collins v. Secretary, Department of Corr., et al 
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Reply to: Dionne S. Young, F 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 
 
QINARD LAMAR COLLINS, 
 
  Petitioner, 
 
v. Case No. 3:14-cv-47-J-32PDB 
 
SECRETARY OF THE FLORIDA 
DEPARTMENT OF CORRECTIONS, et al.,   
   
  Respondents. 
____________________________________ 
 

ORDER 
 

I. Status 

 Petitioner, an inmate of the Florida penal system, initiated this action by filing, 

through counsel, a Petition for Writ of Habeas Corpus by a Person in State Custody (Doc. 

1) (Petition)1 pursuant to 28 U.S.C. § 2254. Petitioner challenges his 2003 state court 

(St. Johns County, Florida) judgment of conviction and sentence for second degree 

murder. Petitioner is serving a thirty-year prison sentence after pleading no contest. He 

challenges the judgment of conviction and sentence on a claim of actual innocence based 

on newly discovered evidence. Respondents filed their response arguing the Petition is 

untimely and without merit. See Response to Petition (Doc. 9) (Response).2 Petitioner 

replied. See Petitioner Collins’ Reply to the Respondents’ “Response to Petition” (Doc. 

12) (Reply). 

1 Citations to Petitioner’s filings refer to the page numbers assigned by the Court’s 
electronic case filing system. 

2 The Court refers to the exhibits attached to the Response as “Ex.” 
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 Because Petitioner’s actual innocence claim appeared to have arguable 

substance, and to allow Petitioner to develop the record for appellate review, the Court 

conducted a non-evidentiary hearing on June 6, 2017 (Doc. 16). At the hearing, 

Petitioner’s counsel clarified that Petitioner was asserting only a freestanding claim of 

actual innocence. Further, Petitioner’s counsel conceded that the Petition was foreclosed 

by Eleventh Circuit precedent. Nevertheless, Petitioner seeks a certificate of appealability 

to the Eleventh Circuit. 

II. Findings of Fact and Conclusions of Law 

 “A state prisoner’s § 2254 habeas petition is governed by the Antiterrorism and 

Effective Death Penalty Act of 1996" (AEDPA). Ledford v. Warden, Ga. Diagnostic & 

Classification Prison, 818 F.3d 600, 642 (11th Cir. 2016). The AEDPA amended 28 

U.S.C. § 2244 by adding the following subsection: 

(d)(1) A 1-year period of limitation shall apply to an application 
for a writ of habeas corpus by a person in custody pursuant to 
the judgment of a State court.  The limitation period shall run 
from the latest of-- 
 

(A) the date on which the judgment became final 
by the conclusion of direct review or the 
expiration of the time for seeking such review; 

  
(B) the date on which the impediment to filing an 
application created by State action in violation of 
the Constitution or laws of the United States is 
removed, if the applicant was prevented from 
filing by such State action; 

 
(C) the date on which the constitutional right 
asserted was initially recognized by the 
Supreme Court, if the right has been newly 
recognized by the Supreme Court and made 
retroactively applicable to cases on collateral 
review; or 

  

2 
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(D) the date on which the factual predicate of the 
claim or claims presented could have been 
discovered through the exercise of due 
diligence. 

 
28 U.S.C. § 2244(d)(1). “The limitations period[, however,] can be tolled in two ways: 

through statutory tolling or equitable tolling.” Brown v. Barrow, 512 F.3d 1304, 1307 (11th 

Cir. 2008). With regard to statutory tolling, 28 U.S.C. § 2244(d)(2) provides: “[t]he time 

during which a properly filed application for State post-conviction or other collateral review 

with respect to the pertinent judgment or claim is pending shall not be counted toward 

any period of limitation under this subsection.” 28 U.S.C. § 2244(d)(2). For equitable 

tolling, a petitioner must show “‘(1) that he has been pursuing his rights diligently, and (2) 

that some extraordinary circumstances stood in his way’ and prevented timely filing.” 

Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v. DiGuglielmo, 544 U.S. 408, 

418 (2005)); see Cadet v. Fla. Dep’t of Corr., 742 F.3d 473, 477 (11th Cir. 2014) 

(recognizing that equitable tolling is an extraordinary remedy that is “limited to rare and 

exceptional circumstances and typically applied sparingly”); see also Brown, 512 F.3d at 

1307 (noting that the Eleventh Circuit “has held that an inmate bears a strong burden to 

show specific facts to support his claim of extraordinary circumstances and due 

diligence.”). Further, “actual innocence, if proved, serves as a gateway through which a 

petitioner may pass [notwithstanding the] expiration of the statute of limitations.” 

McQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013).  

 For challenges based on newly discovered evidence, such as the case here, the 

limitations period runs from the date “on which the factual predicate of the claim or claims 

presented could have been discovered through the exercise of due diligence.” 28 U.S.C. 

§ 2244(d)(1)(D); see McQuiggin, 133 S. Ct. at 1929. Petitioner’s claim relies on medical 

3 
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reports written on August 15, 2009; August 27, 2009, August 30, 2009; December 7, 

2009; and September 27, 2010.  Ex. Z. Therefore, at the latest, Petitioner became aware 

of his claim on September 27, 2010. 3  As a result, Petitioner’s limitations period 

commenced on September 28, 2010. Ninety-nine (99) days ran before Petitioner filed a 

state post-conviction motion on January 5, 2011. Ex. W. Assuming arguendo statutory 

tolling applies,4 the post-conviction motion tolled the limitations period until March 8, 

2013, when the Fifth District Court of Appeals issued its mandate affirming the state trial 

court’s denial of the motion (Ex. II).  See Nyland v. Moore, 216 F.3d 1264, 1267 (11th 

Cir. 2000) (holding that a Florida post-conviction motion remains pending until the 

appellate court’s mandate issues). Thereafter, the limitations period ran from March 9, 

2013 for two hundred and sixty-six (266) days until November 30, 2013, when the one 

year limitations period expired. Petitioner did not file his Petition until January 13, 2014. 

Therefore, the Petition is untimely unless some exception applies.5  

 As a way to avoid the limitations period and to have the Court grant him habeas 

relief, Petition makes a freestanding actual innocence claim. However, the United States 

Supreme Court has “not resolved whether a prisoner may be entitled to habeas relief 

based on a freestanding claim of actual innocence.” McQuiggin, 133 S. Ct. at 1928. And, 

3 The Court notes that Petitioner acknowledges that the last report just “concurred 
in full” with the findings found in the other reports.  (Doc. 2 at 4). 

4 On January 6, 2012, the state trial court denied the post-conviction motion as 
untimely and on the merits.  Ex. BB.  “[A] state post-conviction petition rejected by the 
state court as being untimely under state law is not ‘properly filed’ within the meaning of 
AEDPA’s § 2244(d)(2),” and therefore, is not subject to statutory tolling.  Sweet v. Sec’y, 
Dep’t of Corr., 467 F.3d 1311, 1316 (11th Cir. 2006). 

5 Petitioner does not allege or seek to establish equitable tolling or the actual 
innocence exception to the limitations period. 
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as recognized by Petitioner’s counsel, the Eleventh Circuit, which this Court must follow, 

does not allow habeas relief based on a freestanding claim of actual innocence in non-

capital cases. See Cunningham v. Dist. Attorney's Office for Escambia Cty., 592 F.3d 

1237, 1272 (11th Cir. 2010) (“this Court's own precedent does not allow habeas relief on 

a freestanding innocence claim in non-capital cases”); Jordan v. Sec'y, Dep't of Corr., 485 

F.3d 1351, 1356 (11th Cir. 2007) (“our precedent forbids granting habeas relief based 

upon a claim of actual innocence, anyway, at least in non-capital cases”); see also 

Herrera v. Collins, 506 U.S. 390, 390–91 (1993) (“claims of actual innocence based on 

newly discovered evidence have never been held to state a ground for federal habeas 

relief absent an independent constitutional violation occurring in the course of the 

underlying state criminal proceedings”).   

But even assuming a freestanding claim of actual innocence is cognizable in a 

federal habeas proceeding, at minimum, to receive relief, Petitioner must meet the 

threshold requirement used to overcome the statute of limitations bar which is that “in 

light of the new evidence, no juror, acting reasonably, would have voted to find him guilty 

beyond a reasonable doubt.” Schlup v. Delo, 513 U.S. 298, 329 (1995); see McQuiggin, 

133 S. Ct. at 1928. This demanding standard sets an extremely high bar for Petitioner. 

See McQuiggin, 133 S. Ct. at 1928 (recognizing “tenable actual-innocence gateway pleas 

are rare”); House v. Bell, 547 U.S. 518, 538 (2006) (“it bears repeating that the Schlup 

standard is demanding and permits review only in the ‘extraordinary’ case”). 

In 2001, Petitioner was charged with first degree murder and aggravated child 

abuse of his infant child based on the medical examiner’s conclusion that the cause of 

the child’s death was “due to abusive head injury with evidence of multiple abusive injuries 

5 
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over varied periods in time which made a battered child syndrome as a contributory cause 

of death.” See Exs. A, O. The State gave its notice of intent to seek the death penalty. 

Ex. B. On August 8, 2003, Petitioner, under a plea deal, entered a plea of nolo contendere 

to a lesser-included offense of second degree murder. Ex. I. 

Now, Petitioner argues that based on newly discovered evidence, the medical 

examiner (ME), misdiagnosed the cause of his child’s death as “shaken baby syndrome” 

(SBS). Petitioner presents reports from Dr. Harold Buttram,6 Dr. Michael Innis, Dr. Robert 

Mendelsohn, and Dr. Peter Stephens (“Medical Doctors”) who reviewed the ME’s autopsy 

report and other relevant documents, and opined that the child’s death was not the result 

of SBS or abusive head injuries. Ex. Z. They agreed that the child’s injuries and death 

were the result of complications of the child’s prematurity, including short bowel disease 

and a vitamin K deficiency.  

Petitioner asserts that between the time of the child’s autopsy in 2001 and the 

Medical Doctors’ reports in 2009, the medical community “shifted” away from the school 

of thought that a child’s symptoms of brain swelling and bleeding to the retina and surface 

of the brain, such as those exhibited in the case, was automatic evidence of SBS.  

Petitioner contends that now the medical community recognizes that there can be other 

causes or explanations for those symptoms unrelated to SBS.7  In response, both in 

writing and at the hearing, the State says because Petitioner pleaded no contest, there 

was no trial and Petitioner cannot assert now that he is actually innocent. The State also 

6  During the hearing, the parties advised the Court that Dr. Buttram is now 
deceased. 

7 The Court acknowledges that federal courts are now being tasked with dealing 
with this issue.  See Del Prete v. Thompson, 10 F. Supp. 3d 907 (N.D. IIl. 2014). 
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disputes the new medical reports, states it could provide medical testimony to validate 

the ME’s conclusion, and cites other evidence it says supports the conviction. See 

Response at 9-10 (Doc. 9).8  Thus, while there is arguable substance to Petitioner’s 

actual innocence claim, it is not established that Petitioner could show that no juror, acting 

reasonably, would have voted to find Petitioner guilty beyond a reasonable doubt if the 

case had gone to trial.9 

Petitioner takes the forthright position that he seeks to change the Eleventh Circuit 

precedent disallowing freestanding actual innocence claims.  While the Eleventh Circuit 

has the power to grant Petitioner a certificate of appealability, this Court will deny a 

certificate of appealability based on the existing precedent. 

III. Conclusion 

 After due consideration, it is 

 ORDERED: 

1. The Petition (Doc. 1) is DENIED, and this case is DISMISSED WITH 

PREJUDICE. 

2. The Clerk of the Court shall enter judgment dismissing this case with 

prejudice and close this case.  

8 In particular, the State intended to rely on evidence from the mother of the child 
that (1) on or about March 17, 2001, upon her return from the hospital she noticed injuries 
to the child that were inflicted by Petitioner; (2) on March 28, 2001 and March 29, 2001, 
Petitioner struck the child in the face; and (3) Petitioner struck a puppy with a hammer 
because the puppy was a “weakling.” Notice of Intent to Rely on Collateral Crime 
Evidence; Ex. E.   

9 Because Eleventh Circuit precedent bars freestanding actual innocence claims, 
the Court did not take the additional step of conducting an evidentiary hearing. 
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3. If Petitioner appeals the denial of the Petition, the Court denies a 

certificate of appealability. Because this Court has determined that a 

certificate of appealability is not warranted, the Clerk of the Court shall 

terminate from the pending motions report any motion to proceed on 

appeal as a pauper that may be filed in this case. Such termination shall 

serve as a denial of the motion. 

 DONE AND ORDERED at Jacksonville, Florida this 15th day of June, 2017. 

 
 
 
sflc 
 
c: Counsel of Record 
 
 

8 
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or order, and that no party would be prejudiced by an extension. 

(e) Fed.R.App.P.4(c): If an inmate confined to an institution files a notice of appeal in either a civil case or a criminal case, the notice 
of appeal is timely if it is deposited in the institution’s internal mail system on or before the last day for filing.  Timely filing may 
be shown by a declaration in compliance with 28 U.S.C. Section 1746 or a notarized statement, either of which must set forth the 
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P R O C E E D I N G S

June 6, 2017    1:59 p.m.  

- - - 

COURT SECURITY OFFICER:  All rise.  The United States 

District Court in and for the Middle District of Florida is now 

in session.  The Honorable Timothy J. Corrigan presiding.  

Please be seated. 

THE COURT:  Good afternoon. 

MR. UFFERMAN:  Good afternoon, Your Honor. 

MS. COMPTON:  Good afternoon. 

THE COURT:  Sorry to bring y'all over here on such a 

crummy day, but I didn't know it was going to rain when I set 

the hearing, so...

This is Collins versus Secretary.  It's 3:14-cv-47.  

Is it Uf-ferman or U-fferman?  

MR. UFFERMAN:  Uf-ferman, Your Honor. 

THE COURT:  Uf-ferman.  Mr. Ufferman represents the 

petitioner.  Ms. Compton and Ms. Nielan represent the 

Secretary.  

We're here today for oral argument in this case.  

There's a habeas petition that Mr. Collins has filed.  The 

State says it's untimely, which it appears to be.  But there's 

a question in the case as to whether any of the exceptions, 

statutory or equitable, apply to this case in order to make it 

timely. 
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I felt like -- unlike many of the cases that we get 

where persons allege newly discovered evidence or some fact 

that wasn't known at the time, this seemed to have a little 

more substance to it.  And I thought we should talk about it.  

This is a non-evidentiary hearing.  I suppose one of 

the questions that we would be deciding today is whether an 

evidentiary hearing is indicated or not.  

So I've reviewed the entirety of the file.  And I've 

got it right here with me.  And I have read the briefing.  And 

I've also read some of the cases, the Herrera case again, then 

some of the Eleventh Circuit cases, and also the Supreme Court 

case McQuiggin.  So, anyway, that's what I've done to get 

ready.  

And, Mr. Ufferman, I'll hear from you, since you're 

the moving party, and then we'll see where we go. 

MR. UFFERMAN:  Thank you, Your Honor.  Would you like 

me to stand at the podium, Your Honor?  

THE COURT:  Please.  

MR. UFFERMAN:  May it please the court.  Michael 

Ufferman on behalf of the petitioner in this case, Mr. Collins.  

Your Honor, you've asked in your order to address two aspects 

of this case, the procedural issues as to whether or not 

Mr. Collins can move forward and have anything considered on 

the merits in federal court and the underlying merits of the 

claim.  And I hope to address both of those.  I think I'll 
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address both of those in that order. 

I'll concede up front that right now, under Eleventh 

Circuit case law, a freestanding actual innocence claim is not 

permitted.  And that's what Mr. Collins is presenting in this 

case.  

So, yes, your hands are tied.  Recently the State 

just cited, in a recent pleading, Judge Davis' California 

Crawford decision denying the 2254 and addressing an actual 

innocence claim.  

I don't think the merits of that innocence claim are 

anywhere near what Mr. Collins is presenting, but he, 

nevertheless, cited to the Jordan case, which I think is the 

lead case from the Eleventh Circuit on this issue.  And the 

Eleventh Circuit has said that we don't allow freestanding 

actual innocence claims. 

Other -- 

THE COURT:  So just so we're clear -- and you've 

actually gotten right to one of the questions I wanted to ask 

you -- this is not -- you're not trying to use the actual 

innocence claim as a gateway to get to some underlying 

constitutional claim.  You are admittedly trying to raise a 

freestanding actual innocence claim?  

MR. UFFERMAN:  The answer is yes, Your Honor.  I wish 

that wasn't the case.  This was a plea, as Your Honor knows.  

It was not a trial.  It's difficult in that context to raise 
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some ineffective assistance of counsel claims.  

He could argue his plea was involuntarily.  And, in 

essence, he's somewhat arguing that in this actual innocence 

claim, that he entered a plea based on mistaken information.  

And we have cited to the Boykin case for the idea 

that every plea must be knowing, intelligent, and voluntary.  

But from an ineffectiveness standpoint, on the one hand -- you 

know, perhaps we could have pursued the idea that, yes, counsel 

was ineffective at the time because counsel failed to challenge 

the science behind the alleged shaken baby syndrome, but that's 

the whole idea of this being newly discovered evidence.  

If that claim -- that claim was raised in one of his 

pro se post-conviction motions filed in state court.  But the 

idea behind that is back in 2001, 2002, 2003, shaken baby 

syndrome was still accepted, not only in the scientific 

community, but in the legal community and in the courts. 

THE COURT:  I saw that -- in my review of the state 

court docket, I saw that Mr. Anthony, who I believe was trial 

counsel --

MR. UFFERMAN:  Yes.

THE COURT:  -- or plea counsel, I guess -- he 

requested and obtained permission to hire Dr. Siebel. 

MR. UFFERMAN:  Yes. 

THE COURT:  And it appeared that that doctor's 

specialty was something that would have met the idea of whether 
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this was shaken baby syndrome or whether some other explanation 

could have been put forward for the infant's death.  But that's 

all I saw, was an order appointing him.  

Is there anything in the record that you're aware of 

that that doctor ever came forward?  

MR. UFFERMAN:  I don't believe the record establishes 

that, Your Honor.  You know -- 

THE COURT:  Okay.  And the other question I had, just 

from a record standpoint, is the medical examiner report 

anywhere in the record?  Or is it just talk about it that's in 

the record?  

MR. UFFERMAN:  His excerpt of his deposition is in 

the record. 

THE COURT:  Right. 

MR. UFFERMAN:  I don't believe -- and we referred to 

it as an incomplete autopsy report.  He apparently conducted 

the autopsy report the day after the child died, which I want 

to say was April 3rd --

THE COURT:  2001, right?  

MR. UFFERMAN:  -- 2001.  But I do not believe that 

the autopsy report itself is in the record. 

THE COURT:  So how can you call it an incomplete 

report if we don't have the report?  I couldn't quite figure 

out where you were getting that from. 

MR. UFFERMAN:  Well, obviously, I'm relying upon 
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things that have been alleged up until now.  And I only became 

involved in this process when the 2254 was filed in this court.

Mr. Collins previously, in his pro se pleadings and 

then he had an attorney, I guess, on the appeal from the denial 

of the second 3.850, had referred to Dr. Steiner's autopsy 

report as an incomplete report.

I believe it's because apparently he did a partial 

autopsy on the day after the -- of the child's death, but he 

didn't complete that.  

I don't know what significance that has.  I'm not 

sure that it does.  The bottom line is when you review his 

deposition, he specifically says -- I think the quote -- or 

near quote is the head injury and the eye injury are classic 

for shaken baby syndrome.  So clearly he was asserting shaken 

baby syndrome as the cause of death. 

They referred to some other things such as abusive 

head trauma.  And I -- you know, the response to that is -- 

and, of course, we would love to have an evidentiary hearing, 

but I know we need to get over this procedural hurdle.

But the response to that is the reports that were 

submitted by Mr. Collins in his second 3.850 motion, which I 

give him credit as an attorney that only does post-conviction 

matters -- he, on his own, reached out to some of the leading 

experts in the country, if not the world, on this issue and 

asked for their pro bono assistance to review his file.  And he 
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was able to get four of these experts, Buttram, Innis, 

Mendelsohn and Stephens, to write back and give him reports.

And based on what they said, all of the injuries in 

this case are explained by this child's very severe medical 

issues that the child had coming on to this earth.  

I know the court is aware of the facts regarding 

that.  But I think the record establishes that this child lived 

for 305 days.  And 277 of those days were spent in the 

hospital.  

This child was born extremely premature.  The child 

had severe colitis, in addition to other major medical 

deficits.  The child, when it -- when he was discharged from 

the hospital, still came home on an IV with antibiotics. 

And I think, to sum up from the idea of how shaken 

baby syndrome has changed from 2001 to today, is that in 2001, 

when someone like Dr. Steiner would see the eye injury and the 

head injury that he observed in this case -- the science at the 

time said there's only one cause for death, only one 

explanation, and it must be shaken baby syndrome.  

In a span of eight years the science completely 

changed.  And in particular, in 2001 the American Academy of 

Pediatrics published an official paper stating that short falls 

do not cause these types of injuries, and other things do not 

cause these types of injuries, only shaking violently can cause 

this type of injury.  
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The 2009 paper put out by the American Academy of 

Pediatrics -- and, obviously, these are all things if we had an 

evidentiary hearing we would put on as evidence -- they receded 

from that completely.  And now the American Academy of 

Pediatrics does acknowledge that there are many potential 

causes.  

So it's -- on one hand, I would assert that shaken 

baby syndrome is no longer a valid theory, but at the very 

least I think the scientific community would agree with me that 

whereas at the time of this child's death doctors were lining 

up and saying this type of injury can only mean one thing, and 

that's SBS -- and within a span of eight years the scientific 

community changed and they -- even those that still believed in 

SBS would have to concede that there may be other possibilities 

that could cause these types of injuries that -- that someone 

might rely upon to say that it is shaken baby syndrome.  

One of the main things you would look at is:  Does 

the child have some type of medical issue?  And this case 

presents a child who had extreme medical issues.  And that's 

what the experts that did submit the reports that Mr. Collins 

attached to his second pro se 3.850 motion -- that's what they 

agreed to, so -- 

THE COURT:  All right.  Well, take a breath here so I 

can ask you a question.  Okay?  

MR. UFFERMAN:  Yes.  
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THE COURT:  So at least one of the doctors -- and I 

don't recall whether -- how many of them.  I think one of them 

made a diagnosis, maybe others agreed with him.

But they were tending toward or believing that the 

cause of the bleeding and much of the head trauma was actually 

internal bleeding, and were caused by a clotting disorder, a 

vitamin K deficiency or -- and is that -- remind me of what 

the -- out of the four doctors that did -- how many of them 

opined as to an actual alternative cause, as opposed to just 

saying that shaken baby syndrome in and of itself didn't 

explain the death?  

MR. UFFERMAN:  Your Honor, I don't want to overstate 

it.  I don't know if I can answer that question directly.  I 

apologize.  I know at least one, if not two, if not all four, 

reached the conclusion that the injuries in this case were not 

the result of any intentional act by Mr. Collins and/or shaken 

baby syndrome, but were instead the result of this child's 

medical issues. 

THE COURT:  And the other question I had for you is 

Judge Traynor, in the post-conviction order, said -- 

paraphrasing, Even if it wasn't shaken baby syndrome, the 

medical examiner alternatively found battered child syndrome, 

which would be -- at least the way Judge Traynor wrote the 

order, would be an alternative explanation for the baby's 

death, which would still be attributable to the defendant, to 
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the petitioner.  

What's your -- first of all, do you think that's an 

accurate rendering of what Judge Traynor said?  And if it is, 

what's your view of that?  

MR. UFFERMAN:  Correct.  I do agree that that's what 

he said.  But I disagree with the logic and/or potentially the 

medical science that would support that.  

And I think if Mr. Collins were given an evidentiary 

hearing, his experts would come in and say, Those two terms are 

really the same thing, that we've talked about abusive head 

trauma, aggravated battery of the child.

And the basis for that would have been the injuries, 

any bruising to the child that were seen about the head or 

either -- other parts of the body.

And I think all of the experts have concluded that 

that's really the same idea here, that it's their opinion that 

all of that would be covered by this child's existing medical 

condition and none of that was caused by Mr. Collins. 

I think another point I want to make that's 

important -- and this case is unique because he entered a plea.  

And the State's obviously focusing on that.  And I understand 

why.  And I think the courts have focused on that up until this 

point that have looked at Mr. Collins' case. 

You know, some of them have focused on something that 

defense counsel said during the sentencing hearing.  I don't 
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think that's necessarily fair.  

He said something to the effect that, you know, he 

takes responsibility for some of the actions or things that 

occurred to this child, but they weren't intentional, or 

something along those lines.  I don't think that's at all what 

Mr. Collins has ever said. 

As Mr. Collins stated some things in his pro se 

pleadings, I think this is clear.  One thing, when you look at 

this original sentencing hearing transcript, Mr. Collins -- 

obviously, as the court knows, he was charged in Count One with 

aggravated battery, Count Two, first degree murder.  And the 

State was seeking the death penalty.  

So Mr. Collins, facing the death penalty, having an 

attorney that he's relying upon as to what's the next step, his 

attorney comes to him and says, They're alleging this is shaken 

baby syndrome.  

Obviously, as the court knows, the indictment alleges 

shaking as part of the language for Count Two.  When the judge 

at the plea hearing asked for a factual basis, the State 

referred to shaking and/or hitting.  

So this is clearly one of the State's main theories.  

And defense counsel is telling him, as it's been alleged, that 

you have no defense to this, but I can get you a plea to second 

degree murder and the sentencing range will be from 20 to 30 

years.  You have no defense, you should take this deal, and 
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it's your only option.

Now, Mr. Collins said all along that's what he'd been 

presented with and that's why he agreed to this, because he 

didn't know -- had no idea himself that he could challenge 

the -- and then, of course, Dr. Steiner is saying this in a 

depo.  He had no idea that that was faulty science.  

However, I think one thing that's very important is 

at the sentencing hearing, the defense put on Dr. Krop as a 

mitigation specialist, basically, to provide background into 

Mr. Collins' background and see if there's any mental health 

issues and/or mitigation issues.  

And the State, in the cross-examination, specifically 

asked Dr. Krop, Well, did you ask him did he commit the acts 

that caused this child's death?  

And Dr. Krop said, I did talk to him about that.  And 

he denies any intentional act inflicting harm on this child.  

And that was clear.  

Now, as this court well knows, usually when someone 

enters a plea and you're asking for the judge to give you 20 

years, as opposed to 30 years, you would be throwing yourself 

at the mercy of the court, and your attorney might even advise 

you, Look, you need to accept -- take full responsibility for 

your actions, that's your best chance of convincing this judge 

to give you the lowest sentence possible. 

I won a case in the Eleventh Circuit several years 
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back.  It went back for resentencing in front of Judge Mickle 

and Judge Mickle specifically said to my client, I believe the 

first step towards rehabilitation is full acceptance of 

responsibility and I haven't heard that from you.

And fortunately my client did a 180 and got a reduced 

sentence because of that.  But I believe that's a strategy that 

you would employ for a plea, and yet in this case -- anything 

that Mr. Collins said himself -- the affidavit statement said, 

I committed no intentional acts, I in no way intended to kill 

this child, my child, and Dr. Krop said that as well.  So I 

think he's been adamant from day one on his statement that he 

didn't do anything.  

Now, the one thing he does acknowledge later in his 

pro se pleadings is there were some minor bite marks on this 

child's cheek.  And he says a couple of days earlier he was 

engaging in some child -- playful nibbling. 

THE COURT:  Well, is it your -- is it your view that 

because there was -- apart from the head trauma and bleeding 

that, at least according to the medical examiner would have 

been the cause of death, there was -- the child did apparently 

display upon other parts of his body bruising, marks, as you 

say. 

Are you -- there are two possibilities there, or at 

least two that I thought of.  One is that all of that injury 

pattern was caused by whatever internal illness or disease, 
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whether it be a clotting disorder or otherwise.  

The other would be that while Mr. Collins may have 

abused the child at earlier times, or may have been hands-on 

with the child at other times, he didn't kill him.  

And so that -- the thought would be that, well, he 

could have been charged with child abuse or something like 

that, but he shouldn't have been charged with killing the 

child.  

Which factual position is Mr. Collins taking?  

MR. UFFERMAN:  Certainly the former, Your Honor.  And 

there may even be a third, which possibly is that when 

paramedics and other emergency response personnel came to the 

scene that in the midst of CPR and/or whatever else was done, 

that also could have caused some of the bruising to the chest 

area.  

By Mr. Collins' statements throughout his pro se 

pleadings and any statements that he gave at the plea or 

sentencing hearing, his -- he only acknowledges to causing the 

little bite marks on the child's cheek, which he says, again, 

were the result of playfulness, nibbling on the child's cheek.  

The child in no way cried and, in fact, was enjoying that 

playfulness.  

There's no reason for him to have acknowledged that 

he did that, but he's done that in his pro se pleadings.  

Again, I wasn't counsel for him at the time that he was writing 
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those pleadings. 

But he's been adamant in everything that he said 

that -- 

THE COURT:  Well, there was evidence, was there 

not -- and, again, I don't know how all this plays.  But there 

was evidence that the State adduced either at the plea or at 

the sentencing -- I think maybe at the sentencing, of the 

mother of the child who attributed some fairly incriminating 

type statements from Mr. Collins, both in terms of a way he had 

treated a dog, I believe, or a puppy. 

MR. UFFERMAN:  Yes. 

THE COURT:  Also threatening -- it may have been 

threatening her, but also threatening the child at some point.  

And, I mean, I guess it would be fine if Mr. Collins wanted to 

deny all that.  But that was evidence that at least was in the 

record at the time of the plea, which at least would 

potentially support the hypothesis that he had acted against 

the child; would it not?  

MR. UFFERMAN:  Certainly that evidence exists.  The 

third thing that came out of that -- and I think defense 

counsel addressed this during the sentencing hearing is this 

idea that he did, in fact, have an IV when he was discharged 

from the hospital.  And Mr. Collins took steps to try to make 

it so the child couldn't grab the IV and pull it out. 

THE COURT:  Well, that -- I mean, I don't know.  That 
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didn't bother me as much.  That seemed -- at least in its 

benign state, that would seem to be somebody that just doesn't 

know how to stop an infant from pulling out an IV. 

MR. UFFERMAN:  I agree. 

THE COURT:  And so while it might not be according 

to -- to the way you're supposed to do it, I'm not sure it 

would be considered abuse.  Maybe it is.  I don't know.  But --

MR. UFFERMAN:  I -- 

THE COURT:  -- certainly the other statements 

attributable to Mr. Collins portrayed him as a violent person 

who had been violent against an animal, who had threatened the 

mother, and who had actually threatened the child.  And it 

didn't -- it made him sound like kind of an ugly guy. 

MR. UFFERMAN:  Two responses to that, Your Honor.  

First, one, if she had said, I actually observed him be 

physically abusive toward the child in the past, I'd have a 

hard time making an argument in front of you today, because 

that would be direct evidence of him physically abusing the 

child. 

Making statements that -- those are ill-advised 

statements.  But we have -- certainly in our culture today, 

many people perhaps make ill-advised statements.  It doesn't 

mean they follow through on those statements.  

We also have someone that maybe had a motive to be 

pretty upset with Mr. Collins if she also believed that he was 
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the cause of her child's death. 

THE COURT:  She was not -- she was not present at the 

time of the 911 call?  

MR. UFFERMAN:  To my knowledge, she's not.  I'm not 

aware of that. 

THE COURT:  Is there any tape of the 911 call?  Have 

you ever heard it?  

MR. UFFERMAN:  I have not. 

THE COURT:  Because he tried to call 911. 

MR. UFFERMAN:  He did call 911.  That's the reason 

that the EMS people responded to the child and brought the 

child to the hospital was because he called 911 and said he was 

engaging in CPR when he found the child nonresponsive in the 

crib.  So I don't think that -- so to -- 

THE COURT:  So let me -- I appreciate that.  Let me 

ask you this.  Here's what I -- I've been trying to think of 

this in terms of actual innocence.  And this is apart from any 

procedural or other issues.  It's just trying to think of it in 

terms of actual innocence. 

So, you know, we don't -- we have all heard of -- and 

I never had one myself.  But we have heard of cases in which a 

person's innocence is demonstrated to a near certainty.  For 

example --

MR. UFFERMAN:  DNA. 

THE COURT:  -- DNA shows that he didn't do it. 
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MR. UFFERMAN:  Correct. 

THE COURT:  Or, you know, I guess in another case the 

victim comes forward and said, I lied, it wasn't him, or 

whatever --

MR. UFFERMAN:  Yes. 

THE COURT:  -- something like that. 

MR. UFFERMAN:  Yes. 

THE COURT:  This isn't exactly that.  This is -- this 

is a medical examiner, although I'm -- I don't really know what 

exactly all he said, because we don't have the report.  But we 

kind of know what he said.  

We know what he said from the State's recitation at 

the sentencing.  And we know -- we have a little snippet of his 

deposition in the record there that -- 

MR. UFFERMAN:  Yes. 

THE COURT:  So we kind of know what he says.  And 

then we have now medical evidence from medical professionals 

who, while they may be very credible, obviously also have a 

point of view about this.  

This is a -- this is kind of like -- in another area 

of law, this is kind of like the -- maybe the evolving thinking 

about eyewitness testimony.  We used to think we knew something 

and now maybe we're not sure anymore. 

So this is -- these are these doctors saying, What we 

used to think, we don't think anymore.  I did see, I think -- 
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and you can correct me -- or verify it.  

I did think that I saw you reference somewhere 

that -- whatever the medical examiner union is now, they 

don't -- they wouldn't probably give the same opinion that they 

did before.  At least that was the intimation. 

But the point of the matter is, is this really an 

actual innocence claim, or is this just -- in other words, 

could the State -- if they had to, could they come in with four 

doctors that said, No, this is still what happened?  

And so now all we have is just a battle of doctors as 

to whether something is something or it isn't something.  And 

if that's all we have, it makes actual innocence a tougher 

thing to understand. 

MR. UFFERMAN:  And so putting that -- I want to cite 

to Del Prete, which obviously I cited in my reply.  Del Prete 

is a true McQuiggin case, because it's a gateway to other 

constitutional claims.  

But I think Del Prete is the best thing I can rely 

upon from another federal court sitting in the same seat that 

you're sitting in, can only get to those other constitutional 

claims if you meet the standard under actual innocence, which 

is no juror acting reasonably would have voted to find him 

guilty beyond a reasonable doubt -- now, this is a case we 

didn't have a jury, but, nevertheless, that that still is the 

standard that applies from McQuiggin, I'd suggest that in light 
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of -- at least the evidence that was presented and recited in 

the Del Prete order -- you know, I don't doubt that the State, 

if there was another trial in this case, would perhaps try to 

put on an expert to say that my client still caused the 

injuries.  

I would hope that my client's experts would be more 

convincing and no reasonable jury would have voted to find him 

guilty with whatever the evidence is.  

But the State's theory at the time was clearly based 

on shaken baby syndrome.  And I think we know -- and these 

other umbrella things that they also tried to say, aggravated 

battery and/or some type of other head injuries that BCS, 

battered child syndrome -- the doctors for Mr. Collins have 

said it all falls under the umbrella of the now debunked shaken 

baby syndrome.

And I believe that science has moved to at least 

acknowledge if shaken baby syndrome hasn't been debunked 

completely, they -- where they were in 2001 is very different 

from where they are today. 

And I said this earlier -- I apologize for repeating 

it.  But in 2001, the science community, based on this American 

Academy of Pediatrics, said that when you see these types of 

injuries, it's only one possibility.  And that's shaken baby 

syndrome.

And now the science community has moved completely to 
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the other side and at the very least acknowledged that these 

types of injuries can be caused by a number of things, falling 

out of a shopping cart innocently, and, most importantly, 

preexisting the medical issues.

And maybe they also still could be the result of some 

type of violent shaking or aggravated battery to the child, but 

we can't say for certain when we see this type of eye injury 

and head injury that it can only be one thing.  But that's what 

they were saying back in 2001. 

So -- and so the judge in the Del Prete case -- 

THE COURT:  Well, we also have in this case, do we 

not -- and that's what I'm trying to -- I'm trying to think 

through whether -- 

MR. UFFERMAN:  You asked a question that I was going 

to get to.  If he's guilty of aggravated battery but not guilty 

of murder, is he actually innocent?  I don't know the answer to 

that question.

THE COURT:  Well, not so much that.  I'm really 

thinking about -- I'm thinking about an actual innocence claim 

where if -- if we find out ten years later that DNA shows that 

he couldn't have done it -- and I don't mean this case, but I 

mean a hypothetical case -- well, there's not going to be 

another doctor who's going to come in and say either I don't 

care what the DNA says or I'm reading the DNA differently, I 

don't -- you know, that doesn't usually happen.  
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But in this case, what we might end up with is just a 

battle of experts.  And a battle of experts doesn't sound like 

actual innocence. 

MR. UFFERMAN:  I agree.  I would think the same issue 

was presented in Del Prete as well.  I think the State, as well 

as the defense in these types of cases, can generally always 

put their hands on an expert who is either going to say they 

did or did not cause the accident that resulted in death in a 

DUI manslaughter case or they did or did not do this.  

I mean, but both parties are going to have their 

experts -- and I can't tell you this is as conclusive as DNA 

that shows that there's only one perpetrator and it's not my 

client.  It's not that. 

I would assume in Del Prete that the State would be 

ready to line up again and put on an expert and potentially try 

to say the defendant's guilty. 

THE COURT:  So you've got -- I mean, as you know -- 

and you do this all the time.  You know, in order to get to the 

finish line in one of these cases, it's pretty darn hard.  And 

you've got the added problems here there wasn't a trial, he 

pled guilty, we may not have a classic actual innocence type 

scenario that you're talking about. 

One other question I wanted to ask you about 

timeliness.  What is the case -- let me make sure I'm 

understanding.  So you're telling me that you are -- you are, 
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in fact, because you don't have any other choice -- you are, in 

fact, asserting a freestanding actual innocence claim, 

acknowledging that I would be bound by the Eleventh Circuit 

authority not to be able to countenance it.  

I assume then what you're trying to do is to get me 

to at least acknowledge that you got something and to maybe 

give you a certificate of appealability and try to go talk to 

the Eleventh Circuit.  Is that what you're trying -- 

MR. UFFERMAN:  I would have concluded and asked for 

that exact thing, Your Honor.  I would have said, Your hands 

are tied, but I -- I believe that we're here because you -- 

you -- and especially with Del Prete being in the background, 

as well, that the law is recognizing that the law has 

changed -- the science has changed regarding SBS. 

THE COURT:  So tell me what the case, though -- is 

McQuiggin the case that I would use to -- what do I -- or is 

McQuiggin not even relevant to a freestanding issue?

And the reason I'm asking is this, so I'm not beating 

around the bush here.  If I read McQuiggin, it says not only 

when we're looking at an untimely petition, which -- not only 

are you looking at the actual innocence component of it, but 

you still have to look at why it's untimely and what the -- 

what went into it.  

And in this case -- you correct me if I'm wrong.  But 

in this case, September 27th, 2010 -- let me make sure I've got 
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the right date.  That was the date of the last report that 

arguably gave rise to this contention.  

Do I have the right date?  Are you -- are you looking 

at that?  

MR. UFFERMAN:  I believe that's correct. 

THE COURT:  Okay. 

MR. UFFERMAN:  He, of course, turned right around and 

filed -- 

THE COURT:  But listen to me a second. 

MR. UFFERMAN:  Okay. 

THE COURT:  All right.  So September -- let's say 

September 27, 2010, and the State says it would have been a 

whole lot better if you had filed it by a year from then.  We 

might have something more to talk about.  But look what 

happened.  

And this is just the way that you count under the 

federal law, for better or for worse.  So from September 27, 

2010, to January 5th of 2011, when Mr. -- 

MR. UFFERMAN:  Collins.  

THE COURT:  Yeah.  When your client filed his second 

3.850 -- let me look at my draft here, because we have these 

numbers in the -- in the draft that I was working with.  I 

believe it was 99 days, and -- let me get it right here.  

So the premise of my question is:  Even giving 

Mr. Collins every kind of benefit of the timing doubt, by 
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September 27, 2010, he had enough information in hand to try to 

start to assert this newly discovered evidence-type situation.  

All right?  

And on that -- so as of that date he had the 

information.  Then he -- so that would mean, just under this 

hypothetical, the clock starts running on -- the federal clock 

starts running on September 28, 2010, 99 days ran.  Then he 

files his state -- his second state petition on January 5th, 

2011.  

Putting aside the fact that the state court found 

that was untimely, which probably means under the federal law 

that it's not tolled, but just giving him the benefit of the 

doubt -- it's tolled between January 5th, 2011, and March 8th 

of 2013, when the mandate issues from the Fifth District Court 

of Appeal.  He then did not file his federal petition until 

January 13th, 2014, which is more than a year.  

So if you add the 99 days plus the 266 days left to 

make 365 days, you only get to November 30th, 2013.  He didn't 

file his petition until January 13th, 2014, about 

two-and-a-half months later. 

So one thing that concerns me about the case is even 

if I was willing to give him every benefit of every timing 

doubt there was, he still is probably over the year.  And so 

tell me about that. 

MR. UFFERMAN:  Your Honor, I think he would rely upon 
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McQuiggin itself, which came out in May of 2013 and filed 

within one year of that date, that -- that didn't go as far as 

he would want him to to recognize a freestanding claim of 

actual innocence, although they've at least acknowledged that 

that's an open issue in that case.  But prior to that, there 

really was not hope to even put this issue forward.  So I think 

that would be his assertion. 

THE COURT:  So that is he -- you're saying that until 

McQuiggin was decided he didn't have anything?  

MR. UFFERMAN:  I think that's right.  

THE COURT:  Okay.  I don't know about that.  But in 

any event, what is the -- if you're really just making a 

freestanding claim, does the one-year rule apply at all?  

MR. UFFERMAN:  I would think not. 

THE COURT:  So as soon as -- or in any -- anytime 

that somebody realizes they're actually innocent, no matter 

when it is, they'd be able to file a federal habeas petition 

and the federal habeas court would adjudicate whether, in fact, 

they were actually innocent, and if they were they would get 

habeas relief, and if they were not they wouldn't?  

MR. UFFERMAN:  And I would say yes to that.  I would 

say that for -- we know that the U.S. Supreme Court seems to 

have acknowledged that there can be freestanding actual 

innocence claims in capital cases.  They've left open the idea 

as to whether or not those types of claims can be raised in 
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non-capital cases. 

The Eleventh Circuit forecloses those.  The Ninth 

Circuit, in a case called Baker v Yates -- the cite is 

339 Fed.Appx. 690.  It's a 2009 case from the Ninth Circuit.  

They specifically said we have assumed that freestanding 

innocence claims are cognizable in a 2254 petition.  

So to take the extreme scenario if you -- the idea -- 

if you allow for a freestanding actual innocence claim separate 

from any type of constitutional claim, you have that defendant 

that, for whatever reason, was told DNA exonerates you, and on 

the one-year-and-two-day mark that guy, for whatever reason, 

maybe didn't get relief in state court, but now tries to go to 

federal court and says, I've got the DNA test attached that 

shows one perpetrator in the sexual battery and it's not me, 

DNA says 100 percent, I think that would be the classic example 

of the district court saying, This is where we have to step up 

and acknowledge that there is a freestanding actual innocence 

claim and we're not going to let timeliness prohibit this 

otherwise innocent person from getting relief. 

THE COURT:  What's the Eleventh Circuit case or cases 

that -- and I think -- I looked at some before the hearing.  

But what is the case -- okay.  So is Jordan the case?  

MR. UFFERMAN:  Yes, Your Honor.  

THE COURT:  For what it is worth, our precedent 

forbids granting habeas relief based upon a claim of actual 
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innocence, anyway, at least in non-capital cases, citing the 

Brownlee v Haley -- 

MR. UFFERMAN:  Yes. 

THE COURT:  -- and other things.  And that Jordan 

case is still the law of the circuit, as far as you know?  

MR. UFFERMAN:  It is, Your Honor. 

THE COURT:  Okay.  So what you're looking -- what 

you're looking for from me is to acknowledge that you're trying 

to raise a freestanding actual innocence claim, acknowledge 

that circuit precedent forbids me from considering that.  And 

that would be true whether or not it was timely or not?  

MR. UFFERMAN:  Correct. 

THE COURT:  Okay.  So even if you filed it within the 

year, circuit precedent would say it doesn't matter, right?  

MR. UFFERMAN:  Correct. 

THE COURT:  Okay.  So we're really not talking about 

a timeliness issue.  We're really just talking about a 

freestanding, whether -- 

MR. UFFERMAN:  Yes, Your Honor. 

THE COURT:  Okay.  So you want me to say that's what 

you're doing, acknowledge that circuit precedent forbids it.  

In the best-case scenario, you'd want me to talk a little bit 

about it, to say, Looks like maybe they've got a little 

something going here, I can't really tell, but since I can't 

consider it, I'm not going to go much farther than that, and 
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give you a certificate of appealability?  

MR. UFFERMAN:  That's exactly right, Your Honor.  And 

then it's my goal to either try to get the Eleventh Circuit to 

recede en banc from Jordan or go up to the U.S. Supreme Court. 

THE COURT:  Okay. 

MR. UFFERMAN:  And the only -- again, I would just -- 

you know this, but I'll quote from it just briefly.  In the 

Herrera case, the United States Supreme Court, that's where 

they assumed without deciding that there would be a 

freestanding innocence claim in a capital case.  

And then there's a -- the Ninth Circuit has 

recognized that a reading of Herrera suggested at least a 

majority of the court might be willing to extend that to 

non-capital cases.  

They haven't done it yet.  They left open the 

possibility of McQuiggin.  It's an open issue.  It's one that I 

hope to be able to present to the Eleventh Circuit and/or the 

U.S. Supreme Court moving forward.  But the only way that's 

really going to happen is if we at least get a certificate of 

appealability, Your Honor. 

THE COURT:  Thank you. 

MR. UFFERMAN:  Thank you, Your Honor.  

MS. COMPTON:  Good afternoon.  May it please the 

court. 

THE COURT:  Yes, ma'am. 
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MS. COMPTON:  Robin Compton, Assistant Attorney 

General, representing the Secretary, Department of Corrections.  

It seems like what we've got here are two different, but 

supported medical opinions as to the cause of death.  

The doctor reports and all the articles that 

Mr. Collins has presented, they're not evidence of actual 

innocence, but they're evidence why the jury should believe his 

experts over our experts.  

And it's not the same as evidence that would exclude 

him as a suspect or prove that the child did not die from 

injuries inflicted on him. 

They're credibility and jury issues.  They're not 

evidence of innocence.  There's been no evidence the State's 

experts would agree with Collins' experts.  And, in fact, I 

think you touched upon that earlier.  That's exactly what it 

would come down to, is a battle of the experts. 

THE COURT:  Well, but it might be a little fairer 

fight than it was back in -- in 2002 or '03 when this happened, 

right?  

I mean, it does appear that the medical community, 

including the medical examiner community, has really started to 

rethink how they looked at these cases.

Do you agree with that?  

MS. COMPTON:  No.  No, I don't.  Because everything 

you're seeing are all documents that they've submitted.  And, 
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you know, I've spoken with -- I know I'm supposed to confine my 

argument to this record that's been submitted, but it's not 

called shaken baby syndrome anymore.  It's abusive head trauma.  

And it's still very much alive and well.  And the American 

Academy of Pediatrics vigorously defends their position on 

this. 

And a major problem that we have in this case is the 

fact that he entered a plea.  So we don't have all the evidence 

that would have been admitted if we had gone to trial.  

He gave up his right to contest the evidence.  And he 

avoided a death penalty and a mandatory life sentence in doing 

that.  He had competent counsel that did a lot of work on this 

case, including consulting with the experts.  

He had the Dr. Siebel that you had mentioned.  He was 

the pathologist pediatric expert that had been the medical 

director of a child protection team since 1985 to the time of 

the case.  

He had extensive training in child abuse and neglect 

and had given a lot of presentations on the issue and published 

material on it.  

So he had also consulted with -- 

THE COURT:  And are you taking -- by the fact that 

they didn't try to defend the case or they agreed to the nolo 

plea, that Dr. Siebel was not favorable, or are you just saying 

he had the benefit of good medical expert evaluation, or what?  

Case 3:14-cv-00047-TJC-PDB   Document 30   Filed 12/15/17   Page 32 of 56 PageID 936

A-56



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

MS. COMPTON:  Kind of both.  I mean, I don't know 

what -- what Dr. Siebel ended up telling him, but he had been 

appointed for a year.  He got appointed a year before he 

entered the plea.  

So I'm assuming he looked at a lot of -- a lot of the 

evidence and didn't give a favorable opinion.  But he wasn't 

the only expert that was appointed.  

There was also a Dr. Souviron that was the chief 

forensic odontologist -- I'm not sure if I'm pronouncing that 

correct -- for a medical examiner office -- not this medical 

examiner office in this record, but he was -- he was -- this 

guy was in charge of the ValuJet identifications.  And he was 

consulted in this case. 

THE COURT:  How do you know that?  

MS. COMPTON:  Because I've looked at the direct 

appeal record.  Which I didn't submit the whole entire direct 

appeal record because he entered a plea in this case.  And I 

just submitted the documents that I thought were necessary to 

prove that it wasn't timely.  

You know, no good deed goes unpunished.  I was trying 

to lighten the load for -- you know, the judges that work in 

the federal courts, so they wouldn't have to wade through all 

the endless documents, but -- anyway, I won't make that mistake 

again.  

He also had a toxicologist appointed.  And I did have 
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to dig for the medical examiner's report.  I do have it if -- 

and I made copies of it if you want it. 

THE COURT:  Okay.  Yeah, I'd like to look at it.  

Thanks. 

MS. COMPTON:  Okay.  And there were autopsy photos 

taken because defense counsel tried to move in limine to 

exclude the autopsy pictures.  So -- 

THE COURT:  And I think -- I think Judge Mathis was 

given some of the pictures at sentencing, if I recall 

correctly.  I think -- 

MS. COMPTON:  There was reference.  But we don't know 

if it was autopsy pictures or pictures -- I don't know, because 

I -- I haven't seen any pictures myself.  

But as you stated earlier, the abuse of head trauma 

wasn't the only cause of death.  There was also the battered 

child syndrome and -- 

THE COURT:  Well, it wasn't clear to me, though, if 

you -- if you assume that the head trauma was caused -- and 

this is just an assumption for purposes of discussion.  

But if you assume that that was caused by the 

clotting disorders as the experts that -- that your opponent 

has gotten together said so -- it wasn't clear to me whether 

the battered child syndrome would have been an actual cause of 

death.  Would it?  

MS. COMPTON:  Well, I think that -- the actual 
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autopsy report, I think, said it was a -- here's a copy of the 

report. 

MR. UFFERMAN:  Thank you. 

MS. COMPTON:  Cause of death, abusive head injury.  

Contributory cause was battered child syndrome.

THE COURT:  Right.

MS. COMPTON:  Manner of death, homicide. 

THE COURT:  Yeah. 

MS. COMPTON:  But we've got a lot of other evidence 

that, you know, I could put my hands on, but I know that it 

wasn't submitted as -- it never got into the court below 

because he pled.  

You know, there was -- what we do have in this record 

is a notice of intent to rely on collateral crime evidence.  

And there was a lot of things that the mom could have testified 

about.  And I went back and I read her deposition.  

She did witness him actually punching the child in 

the head.  So hopefully she would come in and testify to that 

if it -- if it got to that point. 

What else?  You know, she had previously had a 

restraining order against him.  He had stabbed her before.  And 

then we've got the -- the matter with the child -- with the 

puppy, that he beats the puppy, crushed the puppy's skull and 

killed it and said, quote, If your son didn't get strong and 

start acting right -- doesn't start acting right, I'm going to 
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kill his ass too.  

So all of that is really, really damaging for him, 

which, you know, I think has to be considered why he entered 

this plea.  He avoided a death penalty and he avoided a 

mandatory life sentence.  He got 30 years.  He's already 

halfway into that.  

You know, what's our remedy going to be?  We're going 

to go back and have a trial at this point and seek the death 

penalty again?  He could end up with a life sentence if he goes 

back.  Or, you know, does this court want to just find that 

he's actually innocent and, you know, let him go?  I don't 

know.  

But, you know, it's also our position that the 

evidence isn't reliable that he did submit.  It's still a very 

viable and accepted diagnosis in the medical community.  His 

experts -- Dr. Buttram is deceased, if I'm not mistaken.  Is 

that correct?  

MR. UFFERMAN:  (Nods head affirmatively.) 

MS. COMPTON:  He's dead.  This Dr. Holcomb, which he 

lists in his appendix as a doctor.  And Mr. Holcomb is not a 

doctor.  He's a paralegal.  And he's currently in prison.  He's 

been in prison since 1992 for kidnapping and sexual assault.  

So that's one of his experts.  The State would have a field day 

with that.  Not to mention, how is he even going to get to 

court to testify?  

Case 3:14-cv-00047-TJC-PDB   Document 30   Filed 12/15/17   Page 36 of 56 PageID 940

A-60



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

Dr. Stephens -- his report said the child was 

demonstrably malnourished.  But the autopsy says that he's 

well-nourished, if you look at the autopsy report.  

And, also, a really bad damaging factor for him, 

Dr. Stephens' report says, Does -- and I quote, Does not 

exclude the possibility of superimposed inflicted injury.  So 

that's at the appendix A6 on page two.  

Also, Dr. Stephens -- 

THE COURT:  What does that mean?  

MS. COMPTON:  Does not exclude the possibility of 

superimposed inflicted injury -- that means even if he died 

from -- I mean, even if there were all these -- these bleeds 

that's going on, it doesn't rule out that he also could have 

been smacked around.  

But the -- he also doubted in Dr. Stephens' report 

that the ME considered the medical history.  Well, we know from 

the -- Dr. Steiner's deposition that he did consider the 

medical history. 

One other thing about the timeliness is that -- and I 

know we were using the date September 27th, 2010.  And that's 

being -- we're just really being generous giving that as the 

date.  

But if you go back as far as his very first 3.850 

that he filed, the attachment that he files to his 3.850 has -- 

it's an article by Dr. Buttram.  And in that article he refers 
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to Dr. Innis' vitamin K deficiency.  And he attaches the second 

attachment to that 3.850. 

THE COURT:  One of the things I was going to ask -- I 

guess your opponent, but I'll ask you.  It appeared to me the 

first time that this issue of actual innocence came up, it 

was -- the theory seemed to be that a vaccine caused the 

deficiency that then led to the bleeding.  And it seemed to me 

that later on that was not really what was being said.  

Did you pick up on that?  Or do you know -- can you 

help me with that at all?  

MS. COMPTON:  It just appears to me that it morphed 

from the -- the vaccine, and I guess into the -- that evidently 

wasn't a very good argument or not reliable or not solid.  So 

they switched it to it's a vitamin K deficiency. 

THE COURT:  So your view of this is that if this case 

was brought today with the same evidence that the State would 

have the same position?  

MS. COMPTON:  Absolutely.  We just don't call it 

shaken baby syndrome anymore.  Now it's abusive head trauma, 

which that's what the medical examiner report calls it. 

THE COURT:  And do you know what the difference is?  

Or why is it -- why do they not call it -- what -- 

MS. COMPTON:  I'm sure there's some medical reason 

for that, but I am no medical expert by any means.  I mean, I 

know a lot more about this stuff than I did two weeks ago, but 
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not by choice.  

So he relies on the Del Prete case also.  And, you 

know, a major difference between that and this case is 

Del Prete had a trial.  So all that evidence -- they had a lot 

of the evidence out there. 

I think this is one of the major reasons why we're at 

this point now, is because he entered a plea and we don't have 

all of the evidence on the record, and the fact that both 

3.850s were summarily denied.

So, you know, there was never an evidentiary hearing 

below on any of his issues either.  And now he's just raising 

the freestanding actual innocence claim. 

THE COURT:  So is the -- just so I'm understanding, 

one of the things -- you know, if you were -- and this 

doesn't -- this really doesn't necessarily have to do with this 

case, but I don't get to talk to y'all too much, because we -- 

most of these, as you know, are handled on the papers.  And so 

every once in a while we do get to talk.  

And so one of the things -- if you were to ask 

somebody that wasn't a lawyer -- if it turns out that we were 

wrong and that the person is actually innocent of the crime 

that they're currently serving time for, is it the State of 

Florida's position or the Secretary's position that in the 

federal habeas context -- if that's all we know, that there's 

no underlying claim, that federal habeas relief isn't 
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available?  

MS. COMPTON:  That seems to be what the -- oh, you 

said not a lawyer.  

THE COURT:  I mean, if you were asking somebody, 

just -- I mean, I'm just trying to -- 

MS. COMPTON:  Well, that doesn't make sense. 

THE COURT:  We all get so used to talking about this 

stuff, actual innocence is a gateway to something else, which 

has always seemed kind of interesting to me.  Why would you 

need -- why would you need to prove you're actually innocent in 

order to actually assert something else?  I never have quite 

understood that.  But that's one thing that people talked 

about, gateway claims.  Actual innocence is a gateway to allow 

you to raise ineffective assistance of counsel. 

MS. COMPTON:  Like it's not a constitutional 

violation. 

THE COURT:  But now we're talking about a, quote, 

freestanding actual innocence claim.  What that really means 

is, I want to show you that I'm innocent and that it didn't 

happen.  It absolutely didn't happen.  

And I guess it just is an interesting thing to me 

that we don't -- that we are discussing whether or not that's 

something that we ought to be talking about. 

And so if it -- so you've been doing this a long 

time.  And I've seen your name on lots of things.  So is -- how 
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does this normally work if you really find somebody that's 

actually innocent?  Does the State of Florida go in and ask the 

charges to be dismissed?  Or how does it -- how does it work?  

MS. COMPTON:  We're like one step removed from the 

State Attorney's Office.  I mean, we do all the appeals, so -- 

and she's been doing this -- Ms. Nielan, she's been doing this 

a lot longer than me.  She may have an answer for your 

question. 

THE COURT:  Well, I mean, you know, you hear on TV 

that the Innocence Project determined that somebody's DNA -- 

and then the state district attorney goes in and dismisses the 

charges, or whatever.  And there's happy faces outside and all 

that. 

MS. COMPTON:  Yeah, yeah. 

THE COURT:  And, you know -- but what we're talking 

about here is the idea that -- and, again, I'm not really 

talking about this case.  I'm just talking about generally.  

Because, as I said, I don't get to ask y'all these questions 

very often. 

What does it mean to say that we, the State of 

Florida, will not countenance an actual innocence federal 

habeas petition because actual innocence is not a grounds for 

habeas relief?  

MS. COMPTON:  That doesn't make sense.  And I 

understand exactly what you're saying.  And, you know, that's 
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the perfect case for, like, when there's DNA.  

And I think they do -- they do turn them loose then.  

And I think you -- they get to walk.  I've had -- I've lost a 

federal habeas. 

THE COURT:  I think one answer to my -- Justice 

Scalia wrote a concurrence in the Herrera case.  And he says -- 

he says that the reason that federal habeas relief -- and we're 

not -- because, in fairness to you, there may be processes in 

the State of Florida court system to address actual innocence.  

There may be.  

In other words, it may -- I don't know what -- all 

the motions you can file in state court.  But if you come up 

with -- even years later, if you come up with evidence that 

you're actually innocent, it may be that the state courts will 

entertain your case.  I don't know.  

MS. COMPTON:  Based on newly discovered evidence. 

THE COURT:  Okay.  Whatever.  But what we're talking 

about here is the only thing I can talk about, which is federal 

habeas, because obviously I don't have anything to do with the 

state system. 

I think one answer is that -- Justice Scalia would 

say that federal habeas only stands to correct constitutional 

error and doesn't stand to correct errors of fact.  And he, I 

think, viewed actual innocence claims as being more factual 

issues than legal issues.  
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So I guess that's one way to look at it.  Now, he was 

not in the majority in -- well, he was concurring, I guess, in 

Herrera.  But it -- just sometimes it bothers me when I write 

an order and -- and this isn't really your problem, this is 

really my problem, but that I -- that I write an order that, of 

course, we don't countenance freestanding actual innocence 

claims.  And I sometimes just wonder about that, but -- and I 

understand.  I appreciate your being helpful in that. 

MS. COMPTON:  I don't think I was. 

THE COURT:  You would say -- you would say to me, it 

sounds like, Well, I don't know about that, but I can tell you 

in this case this is not a case of actual innocence anyway. 

MS. COMPTON:  That's exactly right.  And that's our 

position. 

THE COURT:  And you've now recited to me a number of 

other facts, some of which I knew, some of which I didn't, 

because you have the benefit of -- of the direct appeal record 

that I didn't have, that would make this a horse race, so to 

speak; that is, this would be a classic case where Mr. Collins 

would have his experts come in and say this -- there's no such 

thing as shaken baby syndrome, and this was more likely a 

clotting disorder, and the State would have a doctor that would 

say to the contrary, and then the State would also have the 

testimony of the mother and other things, and -- and a jury 

would have to decide it, but we -- we don't get anywhere close 
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to the standard of -- that no reasonable juror could conclude 

beyond a reasonable doubt that he did this, which is really 

what you have to find, right?  

MS. COMPTON:  Correct.  And it certainly doesn't rise 

to the level that you would grant a certificate of 

appealability on this issue. 

THE COURT:  Yeah.  Okay.  

MS. COMPTON:  Would you like the ME report?  

THE COURT:  Sure.  That would be great.  Thank you.  

Anything else you want to say?  

MS. COMPTON:  I don't think so. 

THE COURT:  Thanks. 

MS. COMPTON:  Thank you.  

THE COURT:  All right.  Rebuttal.  

MR. UFFERMAN:  I'll be brief, Your Honor.  I just 

want to address first the -- the idea this was a plea.  We know 

of examples of people who have been exonerated who entered a 

plea -- I don't know what goes through someone's mind, but I 

would suggest that if there ever was a viable idea as to why 

someone who knows they're innocent would enter a plea, this 

would be a reasonable scenario.  He's very young -- 

THE COURT:  I don't doubt that.  The problem is the 

whole McQuiggin -- everything about actual innocence is 

predicated on a trial record, right?  

I mean, there's not been a case -- at least -- unless 

Case 3:14-cv-00047-TJC-PDB   Document 30   Filed 12/15/17   Page 44 of 56 PageID 948

A-68



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

you know of one -- where this type of issue is really fleshed 

out when somebody has pled -- and he didn't actually plead 

guilty.  He pled nolo, which is kind of interesting. 

MR. UFFERMAN:  Sure. 

THE COURT:  Because in Florida -- unlike in federal 

court -- you know, in federal court we don't let you do that. 

MR. UFFERMAN:  Right. 

THE COURT:  In federal court you've got to say you 

did it --

MR. UFFERMAN:  Yeah.

THE COURT:  -- or else we don't let you plead.  But 

in state court they let you say --

MR. UFFERMAN:  Best interest. 

THE COURT:  -- it's in my best interest, because I'm 

trying to avoid the death penalty, or I'm -- whatever -- it's 

in my best interest to do so.  And that's what this was, right?

MR. UFFERMAN:  Exactly.  And, Your Honor, that's a 

great example.  I practice in front of Judge Hinkle and 

Judge Walker frequently, but I've reviewed many transcripts of 

Judge Hinkle that if Mr. Collins had said what he said at 

sentencing, about I didn't intentionally do anything, I 

certainly didn't intend to kill this child and didn't do any 

act to do that -- 

THE COURT:  He would have sent him to trial. 

MR. UFFERMAN:  He would have said, Mr. Collins, we 
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have a real problem here, because you've entered a guilty plea.  

And what you're telling me is you're not guilty.  And then I 

need you to go talk to your counsel and either you're going to 

come back and say something completely different or we're going 

to trial, so --

THE COURT:  But it does complicate the case, 

because --

MR. UFFERMAN:  It does. 

THE COURT:  -- you heard your opponent say, Well, if 

we got another crack at this, here's some other stuff that 

would come in.  And so -- and, by the way, it's now called -- 

abusive head trauma?  Is that what it is -- and we would have 

doctors that would support the State.  

Now, you know, I mean, Ms. Compton is saying that and 

she -- I'm sure she believes it.  And it -- but, as you 

probably know, it's not -- especially when you're talking about 

disputed areas of medicine, it's not altogether unheard of for 

doctors to disagree. 

MR. UFFERMAN:  Of course.  

THE COURT:  And so why is this the case that you want 

to take up to the Eleventh Circuit on a freestanding actual 

innocence claim?  

MR. UFFERMAN:  One, I do think -- I believe the case 

law shows -- I think the Del Prete case -- I think there's a 

Bailey case out of New York that does explain that -- that at 
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least from the publishing community of medical experts 

that -- where they were in 2001 was, when you see these 

injuries, that's the only explanation, and at least now the 

publishing community medical community -- although they still 

may say there's a criminal explanation, there are at least 

other possibilities, including this child's medical condition 

being the main other explanation.  

So when you combine that with this child, I -- you 

know, having -- I don't mean to make this personal.  But having 

a special needs child myself, it can be difficult.  But we do 

have a case here where this child spent, you know, the vast 

majority of his ten months on this earth -- 

THE COURT:  This is a premature baby who had a lot of 

medical problems and had spend two-thirds of his short life -- 

it was a male, right?  

MR. UFFERMAN:  Yes. 

THE COURT:  -- two-thirds of his short life in the 

hospital, and who obviously came home on -- with IV and all 

that.  And I -- 

MR. UFFERMAN:  Absent that -- if we had a completely 

healthy child, you'd laugh me out of this courtroom.  But when 

you have a child with that medical background, that's -- I 

think many experts, at least -- and I don't doubt that the 

State would have an expert that would disagree.

But many experts would say this is the type of child 
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that you would see these types of symptoms, would have this 

type of clotting disorder, vitamin K disorder, whatever other 

disorders this child had, and it could have been misdiagnosed 

as some type of violent act when, in fact, it really is just 

this child's medical condition. 

THE COURT:  And what would have happened -- what 

would have been the state of medical play if Mr. Collins had 

said -- and I understand he would be running the risk of death 

penalty or life in prison.

But what if he had said, I didn't do this and let's 

go to trial?  What would he have been able to muster at that 

point in time -- let's assume he could get good medical help.

And it sounded like from -- I mean, it sounded like 

the expert he had and the other expert that I didn't know 

anything about, but apparently was in the direct appeal file -- 

it sounded like he did have access to some medical -- 

MR. UFFERMAN:  I can't refute that.  Again, I think 

the issue is that the science changed. 

THE COURT:  So you're saying it wouldn't have done 

him any good at that point in time, it only had become knowable 

or accepted post-2010 -- 

MR. UFFERMAN:  Yes. 

THE COURT:  -- that this is the way it is?  

MR. UFFERMAN:  That's exactly right, Your Honor.  

And, again -- he faces the death penalty now if he's 
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successful.  I don't know the answer to that either.  

And I think if he were to be granted relief, I -- I 

believe that may lead to a new trial, simply because -- even if 

you look at the Del Prete case, that the actual innocence is a 

gateway to the constitutional claims.  If he wins on the 

constitutional claims, that results in a new trial on the 

ineffective assistance of counsel claim.

So he has a lot to risk even if he were to be 

successful if the State were to move forward and try to 

reprosecute him for first degree murder and seek the death 

penalty.  

But, again, at the time, trying to explain why 

someone in his shoes, very young, going through this traumatic 

experience, would have entered a plea if they know they're 

actually innocent -- you know, when you're facing the death 

penalty and you're being told the science is against you, 

there's -- and we even have experts who agree that's what the 

science says, when you see this type of injury, the only 

explanation is shaken baby syndrome, it's a violent injury 

caused by you, you have no defense, but I can get you a deal 

that you might be able to get as low as 20, but the max you're 

looking at is 30 as opposed to either death or life.

THE COURT:  Can you talk to me real briefly about 

this vaccination theory and what that was about and why that is 

not what's being talked about now?  
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MR. UFFERMAN:  I think it's -- I think Mr. Collins' 

case kind of was riding the wave of change from 2001 to 2010.  

So he filed his initial 3.850 motion, I want to say, in 2006. 

THE COURT:  Yes.  That's right. 

MR. UFFERMAN:  And at that time the wave was just 

starting.  And one of the ideas was maybe this actually is the 

result of a vaccination.  And that's one of the theories that's 

being put out by some of the doctors that were on the other 

side.  

And by the time he lost that, and by the time he now 

gets more documents, and is able to actually send these 

documents out to get his own defense team, apparently pro bono, 

who would review this -- it's only at that point that the 

science had changed to the point that it did in 2010. 

THE COURT:  Is the theory here -- is the medical 

theory here that the antibiotic therapy that the baby was 

involved with because of his medical problems created the 

clotting disorder or the clotting -- is the theory different 

than that?  

MR. UFFERMAN:  I don't know if I know the answer to 

that, Your Honor.  I think it was an issue -- I think clotting 

was an issue with prematurity that the baby had regardless.  

Whether the antibiotic added to that, I'm not sure. 

THE COURT:  So Ms. Compton isn't as impressed with 

your lineup of four medical providers. 
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MR. UFFERMAN:  Certainly one of them. 

THE COURT:  And talk to me about that a minute. 

MR. UFFERMAN:  Well, one of them is dead.  That's 

beyond our control, but I -- 

THE COURT:  I agree with that. 

MR. UFFERMAN:  But I assume we'd be able to find 

someone who would take Dr. Buttram's case.  I don't dispute her 

at all about the paralegal.  To the extent I referred to that 

person as a doctor or professional in that regard, I apologize.  

I was not meaning to.  But, nevertheless, I do think he has an 

impressive other lineup of doctors, putting that person aside. 

But it's not beyond that.  If I was coming to you 

with just that, that would be one thing.  But when I come to 

you with the Del Prete case, the Bailey case, other cases 

around -- you know, I quoted Judge Posner in one of my 

pleadings as well.  

I think the legal community is dealing with the 

effects of shaken baby syndrome prosecutions in the early 2000s 

that now we're causing to rethink those.  

So it's not just this case.  It's not just these 

experts.  I think there's any number of experts.  In preparing 

for this I actually -- I used to be on the board of the 

Innocence Project of Florida for a number of years.  And I 

talked to someone in Wisconsin -- the Wisconsin Innocence 

Project.  And her sole responsibility is handling these cases 
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around the country.  So I think, you know, there is -- 

THE COURT:  So this is a thing?  

MR. UFFERMAN:  I think it is a thing.  

THE COURT:  And is the Del -- what's the name?  

MR. UFFERMAN:  Del Prete. 

THE COURT:  Is that the only, like, written published 

case that talks about this?  I know you quoted Judge Posner, 

but I did not get a chance to read that. 

MR. UFFERMAN:  Yeah. 

THE COURT:  What's that about?  

MR. UFFERMAN:  I apologize for not knowing the 

answer.  But it's not obviously as good as Del Prete or I would 

have had it in my reply.  

I think Del Prete is the lead case from the 

standpoint that here you have a judge in a similar context 

saying that actual innocence leads to the gateway, and the next 

words we get out of that judge's order are, So I'm going to 

schedule the evidentiary hearing on those constitutional claims 

that you now get to present, even though they were untimely.

That's a pretty astounding step in the wake of 

McQuiggin, and even allowing those types of untimely claims to 

be considered.  

So I can't imagine there's too many McQuiggin cases 

where judges -- federal judges around the country have found 

that the actual innocence gateway has been met.  And it was met 
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in a shaken baby syndrome case in Del Prete.  And that's 

obviously why we're relying upon it. 

THE COURT:  Thank you.  

MR. UFFERMAN:  Thank you, Your Honor.  

THE COURT:  Ms. Compton, do you have anything else 

you wanted to say?  Or did you get to say it all?  

MS. COMPTON:  The only other thing I would add, 

Judge, would be in that Del Prete case.  I think one of the 

reasons why it got sent back for an evidentiary hearing was 

because experts on both sides of those cases, for the state and 

for the defendant, had agreed that there were old injuries. 

THE COURT:  Yeah. 

MS. COMPTON:  And that they -- the defendant could 

not have been alone. 

THE COURT:  I did notice there was more --

MS. COMPTON:  Right. 

THE COURT:  -- uniformity of view about -- from both 

sides than -- than we have here, although we don't -- as you 

say -- and, you know, it's a fair point -- our record is not 

the kind of record you would normally try to make 

determinations from, because it's skewed by the fact there was 

a plea.  And it just kind of stopped at that point. 

MS. COMPTON:  Uh-huh (affirmative). 

THE COURT:  So it's a fair point.  

MS. COMPTON:  And interestingly enough, in the -- in 
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the ME report, there's -- you'll never find -- see the words 

shaken baby syndrome.  They're not in there.  It's abusive head 

trauma. 

THE COURT:  Even in the -- this report?  

MS. COMPTON:  In that report, yeah.  There's no 

shaken baby syndrome.  He brings it up after being questioned 

about it at the depo, but not in that record. 

THE COURT:  It says, Cause of death, abusive head 

injury, is that what you're talking about?  

MS. COMPTON:  Right, right. 

THE COURT:  Okay.  Thank you. 

MS. COMPTON:  Thank you.  

THE COURT:  All right.  Well, thank you all for your 

time.  You know, obviously, I guess even the petitioner knows 

the end result in this court is not -- you know, I'm not going 

to be able to grant relief.  

And the only question is -- now that I know for 

sure -- I wasn't sure until you said so that you are just 

asserting a freestanding actual innocence claim.  So I don't 

have to do the analysis of whether there's an underlying claim 

that we need to adjudicate.  

So I -- but I'll think about -- I'll think about what 

you said.  I'll think about whether I ought to write a little 

bit about it.  I'll think about the certificate of 

appealability.  I mean, ultimately this is going to be the 
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Eleventh Circuit's deal one way or the other. 

I saw one of the cases the Eleventh Circuit was kind 

of fussing at the district judge for granting the certificate 

of appealability, although I noticed they did so after they had 

stayed -- stayed an execution and then they unstayed it.  So at 

least somebody in the Eleventh Circuit thought that it was 

worth looking at. 

All right.  I'm going to look at it.  I'll think 

about it.  I will issue an opinion as soon as I can.  And then 

the matter will go from there.  I appreciate everybody's help. 

MR. UFFERMAN:  Thank you, Your Honor. 

MS. COMPTON:  Thank you. 

THE COURT:  All rise. 

(The proceedings concluded at 3:13 p.m.)

- - -
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