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APPENDIX B

Order Denying Rehearing but Clarifying Decision,
Walker v. State, Nevada Supreme Court,
Case No. 49507 (May 17, 2010)



An unpublished order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES R. WALKER A/K/A JAMES RAY No. 49507

WALKER,

Appellant, B
FILED

THE STATE OF NEVADA, .

Respondent. MAY 17 2010

cmtk?(Ag;Es’fiPLé%%M@gum
DE;’UTY CLERK

ORDER DENYING REHEARING BUT CLARIFYING DECISION

This petition for rehearing challenges an order of this court
entered on March 3, 2010, affirming appellant James R. Walker’s
conviction. Although we deny rehearing, Walker justifiably complains
about an inaccuracy in the disposition related to the admission of victim
impact testimony.

Specifically, in this court’s order of affirmance we stated that
Walker failed to identify problematic testimony related to his claim that
improper victim impact testimony was introduced but nevertheless our
independent review of the record revealed that no improper victim impact
evidence was admitted. On appeal, Walker’s claim related to victim
impact evidence was twofold.

First, he claimed that the State failed to provide notice of
certain victim impact witnesses. Further review of Walker’s briefs on this
aspect of his claim shows that he identified two witnesses, Edward
Williams and Roger Jacobs, whose testimony he argued contained
improper victim impact evidence. Walker’s claim, however, was somewhat
confusing as it appeared to challenge the testimony of other unidentified

witnesses. Out of an abundance of caution, we reviewed the testimony of
SuPREME COURT
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all penalty witnesses and concluded that no improper victim impact
testimony was admitted.

Second, Walker argued on appeal that the State introduced
improper evidence concerning the murder victim’s absence at holiday
gatherings and birthdays. Although this court’s order does not explicitly
address this contention, our review of the challenged testimony revealed
that the evidence did not constitute improper victim impact evidence. See

McConnell v. State, 120 Nev. 1043, 1061, 102 P.3d 606, 619 (2004)

(concluding that testimony from victim’s family members regarding
birthdays, holidays, and victim’s anticipated wedding was not improper
victim impact testimony). -

Any inaccuracy in the order of affirmance with respect to the
admission of victim impact evidence does not alter our decision upholding
Walker’s'judgment of conviction and sentence. Accordingly, we deny

rehearing.

It is so ORDERED.

/-Aw Le B, .

Hardesty “Gibbons

Obrsip 5

Pickering

App.038




CHERRY, J., with whom DOUGLAS and SAITTA, JJ., agree dissenting:
I would grant the petition as to appellant’s claim that
prosecutorial misconduct rendered his penalty hearing unfair for the

reasons stated in my prior dissent. Accordingly, I dissent.

Cherry
We concur:
2/%7, Ay | S
Douglas
dJ.

Saitta

cc:  Hon. Valerie Adair, District Judge
Special Public Defender
Attorney General/Carson City
Clark County District Attorney
Christopher R. Oram
Eighth District Court Clerk

App.039




APPENDIX C

Order of Affirmance, Walker v. State,
Nevada Supreme Court, Case No. 49507 (March 3, 2010)



An unpublished order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES R. WALKER A/K/A JAMES RAY No. 49507
WALKER,
Appellant,
vs.
THE STATE OF NEVADA, ;
Respondent. ; F g g‘“ E @
MAR 03 2010

TRACIHIK. LINDEMAN
CI@\%WCOURT

ORDER OF AFFIRMANCE ~ © ~“berur cferw

This is an appeal from a judgment of conviction in a death
penalty case. Eighth Judicial District Court, Clark County; Valerie Adair,
Judge.

Appellant James Ray Walker stabbed to death Christine
Anziano as she exited a drug store in Las Vegas and stole her purse and
purchased items. About 24 hours later, Walker slit the throat of Kirk
Cole, absconding with Cole’s money. Walker’s girlfriend, Myrdus Archie,
assisted him in the perpetration of these crimes. Several hours before
Anziano’s murder, Walker approached 17-year-old Susan Simon while
Simon was sitting in a car in a store parking lot. Walker approached
Simon, reached into the car, and stole her purse. Archie did not
participate in this event. A jury convicted Walker of conspiracy to commit
robbery, burglary, two counts of robbery with the use of a deadly weapon,
attempted murder with the use of a deadly weapon, and murder with the
use of a deadly weapon and sentenced Walker to death. We affirm the

judgment of conviction.
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Guilt-phase issues

Walker argues that the district made numerous erroneous
rulings on matters related to (1) jury selection, (2) the refusal to sever the
defendants and charges, (3) the admission of evidence or discovery, (4) jury
instructions, and (5) prosecutorial misconduct.

Jury selection

Walker challenges the district court’s rulings on four jury
related matters: (1) limiting counsel’s questioning of the jury, (2) denying
a Batson challenge, (3) refusing to empanel a jury reflecting a cross section
of the community, and (4) allowing improper jury questions.

First, Walker asserts that the district court erroneously
limited his counsel’s questioning of potential jurors. In three of the four
instances he identifies, after the jurors unequivocally expressed that they
could not impose death, counsel queried each juror whether any
circumstance existed whereby the juror could impose a death sentence.
The district court sustained the State’s objections to this inquiry. Because
these prospective jurors expressed unequivocal opposition to the death
penalty, the district court did not abuse its discretion by restricting
counsel in this manner. See Salazar v. State, 107 Nev. 982, 985, 823 P.2d
273, 274 (1991). In the final instance Walker identifies, counsel sought to

question a prospective juror as to whether the juror would change the law
regarding punishment for murder if he could. Because counsel’s inquiry
was not relevant to determining whether a juror will be able to adjudicate
the facts fairly or is biased toward either party, the district court did not
unreasonably restrict counsel’s voir dire of the juror. See id.

Second, Walker argues that the district court erroneously

denied his challenge to the State’s peremptory challenge of an African-
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American prospective juror pursuant to Batson v. Kentucky, 476 U.S. 79

(1986). His claim stems from a colloquy in which the prosecutor
questioned whether a juror would feel community pressure not to return a
death sentence because the defendant is also African American.
Considering the context of the prosecutor’s question, we conclude that it
was not grounded in racial discrimination, thereby invoking Batson, but
rather was designed to expose bias. Accordingly, the district court did not
err in this regard.

Third, Walker argues that his conviction and sentence are
constitutionally infirm because the jury venire did not represent a cross
section of the community. Nothing in our review of the record on appeal or
Walker’s argument suggests a systematic exclusion of African Americans

from the venire. Williams v State, 121 Nev. 934, 939-40, 125 P.3d 627,

631 (2005). Accordingly, Walker’s convictions and sentence are not invalid
on this ground.

Fourth, Walker contends that the district court erred by
allowing jurors to ask questions of witnesses without following the
safeguards set forth in Flores v. State, 114 Nev. 910, 913, 965 P.2d 901,
902-03 (2005). Although the district court did not strictly comply with

Flores, none of the instances Walker identifies suggest that the error had
a substantial or injurious effect on the jury’s verdict. See Knipes v. State,

124 Nev. __, __,192P.3d 1178, 1184 (2008).

Severance of trial

Walker contends that trying him and Archie jointly was
prejudicial because he was unable to present his defense of mistaken
identity. We conclude that the district court did not abuse its discretion.

See Chartier v. State, 124 Nev. __, _ , 191 P.3d 1182, 1185 (2008).




Walker’s defense centered on the State’s failure to prove that he
committed the charged crimes and overzealousness on law enforcement’s
part to solve the crimes, while Archie defended on the theory that she was
merely a bystander, unaware of the impending attacks or robberies.
Walker could certainly pursue his defense of mistaken identity without
inference of guilt or prejudice from Archie’s defense, particularly
considering that she did not implicate Walker as the person who stabbed
Anziano and Cole. And the jury was instructed to consider the defendants
separately.

Severance of charges

Walker contends that the three incidents were distinct
because they occurred at different times and locations and involved three
different methodologies and, therefore, should have been prosecuted
separately. We disagree.

The offenses are parts of a common scheme or plan as
contemplated by NRS 173.115 as the evidence illustrates a “purposeful
design” on Walker’s part to trawl for robbery victims. See Weber v. State,

121 Nev. 554, 572, 119 P.3d 107, 120 (2005). All three incidents involved

Walker taking personal property or money from the victims and occurred
within about a 24-hour period, either late at night or in the wee hours of
the morning. And the incidents occurred in the same general geographical

area.l Further, Walker used a knife in two of the incidents.2

1Although Walker attacked Cole in front of Cole’s residence, Walker
met Cole in front of the same Food 4 Less store where the Simon incident
occurred. ’
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Additionally, the offenses are connected together as
contemplated by NRS 173.115 in that the evidence of each offense would
have been cross-admissible in separate trials to show intent to
incapacitate potential robbery victims and identity by revealing Walker’s
modus operandi, in addition to a common scheme or plan as explained
above. See NRS 48.045(2). Accordingly, the district court did not abuse
its discretion in this instance. Weber, 121 Nev. at 570, 119 P.3d at 119.

Evidentiary rulings

Walker contends that the district court erroneously ruled on
several evidentiary matters, including (1) summarily denying his motion
to suppress evidence, (2) denying his challenge to discovery violations, (3)
admitting a videotape showing Anziano after the attack, (4) admitting
victim impact testimony, and (5) admitting prior-bad-act evidence. We
conclude that the district court did not err in any of these matters.

First, Walker contends that the district court erred by denying
his motion to suppress evidence without an evidentiary hearing. In
particular, he argues that police detectives made false statements to
support their affidavits for search warrants, rendering the search
warrants illegal. However, nothing in the record on appeal indicates that
the detectives’ search warrant affidavits contained any intentional or

reckless falsehoods. See Garrettson v. State, 114 Nev. 1064, 1068, 967

...continued

2Although Walker did not use a knife, or any other weapon, to
relieve Simon of her purse, no weapon was necessary to subdue her, as
Walker merely reached through an open car window to retrieve her purse.
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P.2d 428, 430 (1998); Weber, 121 Nev. at 584, 119 P.3d at 127. Because

b2

we are not left with a “definite and firm conviction” that an error was
committed in this instance, we conclude that the district court did not
abuse its discretion by denying Walker’s motion to suppress. State v.
McKellips, 118 Nev. 465, 469, 49 P.3d 655, 658 (2002) (quoting United

States v. Gypsum Co., 333 U.S. 364, 395 (1948)).

Second, Walker argues that numerous discovery violations
were committed before and during trial with respect to several pieces of
evidence, including a number of videotapes, an audiotape of Walker’s
statement to the police, “validation documents” concerning the DNA
laboratory, a still photograph purportedly depicting Walker and Archie
walking toward the Food 4 Less where Walker met Cole, and a photocopy
of Anziano’s social security card.

As to the videotapes, the audiotape, and “validation
documents,” absent from Walker’s claim is any explanation of prejudice
resulting from any alleged discovery violation.

As to the photograph, Walker objected to its admission on the
ground that he did not have a copy of the videotape from which the
photograph was taken. The district court allowed the State to use the
photograph in its opening statement but ruled that it must be
authenticated before its admission. = Whether the photograph was
admitted is unclear, but even if it was, we discern no error.

As to the copy of Anziano’s social security card, Walker has no
basis to complain as the original card was admitted without objection.

Third, Walker contends that the district court erred by
admitting the Sav-On surveillance videotape showing Anziano after the

attack, lying on the floor bleeding and dying, because the evidence was




highly prejudicial but not probative of any fact at issue. We disagree. The
videotape was relevant as it assisted the testimony of a Sav-On employee
in describing Anziano’s condition, his actions in seeking help, and the
circumstances of Anziano’s death, and showed the layout of the store, how
Anziano came to be inside the store when the stabbing occurred outside,
and that she was no longer carrying her purse or purchases after the
stabbing. Its relevance was not substantially outweighed by the danger of
unfair prejudice. See NRS 48.035(1). Accordingly, the district court did
not abuse its discretion by admitting this evidence. See Libby v. State,
109 Nev. 905, 910, 859 P.2d 1050, 1054 (1993), vacated on other grounds,
516 U.S. 1037 (1996).

Fourth, Walker complains that the district court erred by

allowing several references to Anziano’s children. Although there were
scattered references to her children, to the extent this testimony can be
considered victim impact evidence, no prejudice resulted considering the
overwhelming evidence supporting Walker’s guilt and the infrequency of
the comments during the course of a lengthy trial.

Fifth, Walker argues that the district court erred by admitting
evidence of 17 purses discovered during the search of Archie’s apartment
and a cut on his hand because the evidence suggested that he and Archie
had committed other purse snatchings or robberies, and he therefore was

entitled to a Petrocelli® hearing prior to its admission. As to the purses

3Petrocelli v. State, 101 Nev. 46, 692 P.2d 503 (1985), modified in
part on other grounds by Sonner v. State, 112 Nev. 1328, 1333-34, 930
P.2d 707, 711-12 (1996), and superseded by statute on other grounds as
stated in Thomas v. State, 120 Nev. 37, 45, 83 P.3d 818, 823 (2004).
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found during the search, we review this claim for plain error because
Walker failed to object at trial. NRS 178.602; Green v. State, 119 Nev.
542 545, 80 P.3d 93, 94-95 (2003). To the extent that the purses

constituted prior bad act evidence, any error did not affect Walker’s
substantial rights given the overwhelming evidence of guilt and the
brevity of the testimony.

As to the cut on Walker’s hand, which apparently predated
Anziano’s murder, the district court sustained Walker’s objection. And he
has not shown prejudice in light of a videotape depicting the murder and
Walker’s identification as the man on the videotape stabbing Anziano.

Jury instructions

Walker argues that the district court erroneously instructed
the jury on robbery, felony murder, and “equal and exact justice” and
improperly refused a voluntary intoxication instruction. We review a
district court’s decision on jury instructions for an abuse of discretion or

judicial error. Jackson v. State, 117 Nev. 116, 120, 17 P.3d 998, 1000

(2001). Walker’s challenge to the robbery and felony-murder instructions
lacks merit as the jury convicted him of premeditated murder as well as
felony murder. His challenge to the “equal and exact justice” instruction
also lacks merit. See Thomas v. State, 120 Nev. 37, 46, 83 P.3d 818, 824
(2004). |

The district court did not err in refusing the involuntary
intoxication instruction because, although a defendant is entitled to an
instruction on his theory of the defense as disclosed by the evidence, no
matter how weak or incredible the evidence, see Rosas v. State, 122 Nev.

1258, 1262, 147 P.3d 1101, 1104 (2006), there was no evidence of the

intoxicating effect of any substance Walker ingested or the resultant effect
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on his mental state at the time of the crimes. See Nevius v. State, 101

Nev. 238, 249, 699 P.2d 1053, 1060 (1985).

Prosecutorial misconduct

Walker argues that prosecutorial misconduct requires reversal
of his convictions because the prosecutor disparaged counsel and him

during closing argument. See Browning v. State, 124 Nev. __, __, 188

P.3d 60, 72 (2008) (providing that prosecutor may not “disparage defense

counsel or legitimate defense tactics”), cert. denied, U.S. __ ,1298S. Ct.

1625 (2009). Although Walker preserved one instance for review, he failed
to object to several other challenged comments. Valdez v. State, 124 Nev.

. .196 P.3d 465, 477 (2008) (providing that harmless-error standard

is applied to review of prosecutorial misconduct; however, unpreserved
allegations of error are subject to plain error review). Having carefully
considered the comments, we conclude that none of them merit relief.

Penalty-phase issues

Walker contends that the district court erred in several
rulings related to the penalty hearing, including refusing to bifurcate the
penalty hearing, denying him relief on evidentiary matters, and allowing
prosecutorial misconduct.

Bifurcation

Walker complains that the district court abused its discretion
by denying his motion to bifurcate the penalty hearing. He recognizes
that this court has never required a district court to bifurcate a penalty

hearing, Johnson v. State, 118 Nev. 787, 806, 59 P.3d 450, 462 (2002), but

urges this court alter its course and require penalty hearings to be

bifurcated as a matter of law. We decline to do so.




Evidentiary rulings

Walker argues that the district court erred respecting four
evidentiary rulings concerning evidence inadmissible under Crawford v.
Washington, 541 U.S. 36, 68-69 (2004), victim impact testimony, evidence
related to the appellate process, and the admission of presentence
investigation reports.

Respecting his Crawford claim, Walker acknowledges that we
have rejected Crawford’s application to capital sentencing hearings,

Summers v. State, 122 Nev. 1326, 1333, 148 P.3d 778, 783 (2006), but

urges this court to overrule this authority. We decline to do so.

Regarding victim impact evidence, Walker argues that
constitutionally improper evidence was admitted because the State
provided inadequate notice, some of the testimony was inadmissible under

Sherman v. State, 114 Nev. 998, 1014, 965 P.2d 903, 914 (1998), and the

evidence exceeded the scope of permissible victim impact testimony.
However, Walker does not identify the problematic testimony and nothing
in our review of the record shows that improper victim impact testimony
was admitted.

As to evidence related to the appellate process, Walker argues
that his death sentence is unconstitutional because the jury was misled to
believe that the responsibility for determining the appropriateness of the
death sentence rested with the appellate court rather than the jury. He
identifies three episodes—an exchange between the prosecutor and a
prospective juror and the prosecutor’s cross-examination of two attorneys
who testified for the defense. Our review of the record reveals that in
none of these instances did the State mislead the jury regarding its

responsibility in deciding the appropriate sentence. And the jury was
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instructed that “the possibility of appellate review of your verdict cannot
enter into your deliberations in any way. The appropriate sentence 1s your
personal decision alone.” There was no error in this respect.

Next, Walker contends that the admission of presentence
investigation reports was improper under Herman v. State, 122 Nev. 199,

128 P.3d 469 (2006), and NRS 176.156(5). Because he inadequately

explains this claim, his precise complaint is unclear. Further, he lodged
no objection at trial, and we discern no error from the record on appeal.

See Green v. State, 119 Nev. 542, 545, 80 P.3d 93, 94-95 (2003).

Prosecutorial misconduct

Walker challenges as improper several comments by the
prosecutor made during closing argument. His claim encompasses five
areas—the prosecutor improperly (1) argued that the jury’s function was
to weigh the lives of the victim and her family against Walker’s life
(comparative worth), (2) blamed the criminal justice system for Walker’s
conduct, (3) trivialized the concept of mitigating evidence, (4) argued that
society’s problems would be addressed by the jury’s verdict, and (5) argued
that the jury would be responsible for future victims if it did not impose
death. |

Regarding the comparative worth argument, the comments
identified, to which there was no objection, were not improper but rather a

message to the jury that Anziano’s death was significant and that

4Tt is unclear from the record on appeal whether any presentence
investigation reports were admitted at trial.
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although imposing death is a weighty matter, her murder warranted a
death sentence. Walker failed to show plain error in this regard. See id.

Similarly, Walker’s claim that the prosecutor improperly
blamed society and the prison system for his conduct must be reviewed for
plain error, and we conclude that no error occurred. Instead, the
challenged comments reflected the idea that Walker was provided
opportunities to curb his violent conduct but instead escalated his
violence.

Next, Walker argues that the prosecutor trivialized the
concept of mitigating evidence by arguing that he blamed his family,
poverty, drugs, alcohol, prison, the victims, and correctional and probation
officers rather than accept the decisions he made in his life, including
killing Anziano. We conclude that none of the comments were improper.

Walker next argues that the prosecutor improperly suggested
that society’s problems would be addressed through the jury’s verdict.
However, considering the argument in context, the prosecutor merely
related to the jury the importance of its participation in this case.

As to future dangerousness, although a prosecutor may argue
a defendant’s future dangerousness where the evidence supports it, he
may not exhort the jury to return a death sentence or take responsibility
for the death of a future victim. Blake v. State, 121 Nev. 779, 797, 121
P.3d 567, 579 (2005). Here, the prosecutor ventured beyond portraying

Walker as a future danger by suggesting that the jurors would feel
responsible if they did not impose death and Walker harmed another
person. Nonetheless, considering the brevity of the comment and the

compelling evidence in aggravation supporting a death sentence, the
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comment was not so unfair as to deny Walker due process. See Browning

v. State, 124 Nev. at __, 188 P.3d at 72.

Constitutionality of the death sentence

Walker contends that the death penalty is unconstitutional on
four grounds—(1) the death penalty scheme is unconstitutional as it fails
to genuinely narrow death eligibility, a contention we have rejected, see
State v. Harte, 124 Nev. __ , 194 P.3d 1263, 1265 (2008), cert. denied,
_US.__, 129 S. Ct. 2431 (2009); (2) the reweighing analysis violates

equal protection due to conflicting opinions regarding Nevada’s reweighing
equation; (3) the death penalty is cruel and unusual, an argument we have

rejected, see Gallego v. State, 117 Nev. 348, 370, 23 P.3d 227, 242 (2001);

and (4) the death penalty is unconstitutional because executive clemency
is unavailable. Walker’s death sentence is not unconstitutional on any of
these grounds.

Mandatory review

NRS 177.055(2) requires that this court review every death
sentence and consider whether (1) sufficient evidence supports the
aggravators found, (2) the verdict was rendered under the influence of
passion, prejudice or any arbitrary factor, and (3) the death sentence is
excessive. First, sufficient evidence supports the six aggravators found—
five of which involve prior violent felonies, including Walker’s convictions
for the attempted murder and robbery of Cole, his 1978 convictions for
attempted murder and robbery, his 1987 conviction for attempted battery
by a prisoner, and that Walker killed Anziano during the commission of a
robbery or attempted robbery. Second, nothing in the record indicates
that the jury reached its verdict under the influence of passion, prejudice

or any arbitrary factor. And third, considering the viciousness of the

13




murder along with Walker’s mitigation evidence, albeit credible, and his
violent history, we conclude that the death sentence was not excessive.
Having considered Walker’s contentions and concluded that no

relief is warranted, we

ORDER the judgment of conviction AFFIRMED.5

T asr w
Parraguirre

/bg«m@/tﬁ,} . J. ’ ..

Hardesty "Gibbons

Qd{uﬁmn . d.

Pickering

cc:  Hon. Valerie Adair, District Judge
Special Public Defender David M. Schieck
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Christopher R. Oram
Eighth District Court Clerk

5We reject Walker’s contention that cumulative error necessitates
reversal of his convictions and death sentence. Although Walker’s trial
was not free from error, no error considered individually or cumulatively
rendered his trial unfair. See Valdez v. State, 124 Nev. __, ___, 196 P.3d
465, 481 (2008).
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CHERRY, J., with whom DOUGLAS and SAITTA, JJ., agree, concurring
in part and dissenting in part:

I concur in the court’s decision to affirm Walker’s conviction. I
dissent, however, from the conclusion that prosecutorial misconduct
committed during the penalty hearing did not prejudice Walker. Although
Walker did not object to the challenged misconduct, I conclude that he
demonstrated plain error affecting his substantial rights. See Gaxiola v.

State, 121 Nev. 638, 654, 119 P.3d 1225, 1236 (2005).

During closing argument in the penalty hearing, the
prosecutor expressed the sentiment that no punishment, even death,
would remedy the loss of Anziano to her family, that Anziano’s family will
“never be paroled” from her murder, that “Anziano’s trial lasted a couple
of seconds,” with Walker being her only juror, and when addressing
confinement and lethal injection, the prosecutor commented that “there
was no lethal injection employed with regard to Christine.” These
comments served no purpose other than to inflame the passions of the jury

and were improper. See Valdez v. State, 124 Nev. __, |, 196 P.3d 465,

478 (2008) (“A prosecutor may not ‘blatantly attempt to inflame a jury.”
(quoting Collier v. State, 101 Nev. 473, 479, 705 P.2d 1126, 1130 (1985))).

In a more troublesome instance, the prosecutor argued to the
jurors that if they did not impose death, they would feel responsible if
Walker harmed another person. This comment far exceeded the bounds of

proper argument. See Blake v. State, 121 Nev. 779, 797, 121 P.3d 567,

579 (2005). We have recognized that “[p]resenting the jury’s decision as a
choice between killing a guilty person or an innocent person will likely
result in a juror’s decision to impose the death penalty more often than if

the jury’s decision had been portrayed in its proper light.” Castillo v.

App.054
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State, 114 Nev. 271, 280, 956 P.2d 103, 109 (1998). Where, as here, the
murder is particularly brutal and the defendant has a significant history
of violence, suggesting to the jurors that they would feel responsible for
future victims unduly distorted their sentencing decision.

Although the inflammatory and improper comments
considered individually are insufficient to warrant relief, when considered
together, the resulting prejudice affected Walker’s substantial rights by
denying him a fair penalty determination. Therefore, I would reverse the

death sentence and remand for a new penalty hearing.

AN .

erry

We concur:

Tate

Saitta




APPENDIX D

Recorder’s Transcript of Hearing Re: Jury Voir Dire,
State v. Waker, District Court, Clark County, Nevada,
Case No. C197420 (January 4, 2007)
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others,
THE CLERK: Okay, Edward Henderson?
PROSPECTIVE JUROR BADGE NG. 18: Here.
THE CLERK: Thirty-one, Erin Rosequist?
PROSPECTIVE JUROR BADGE NO. 31: Here.
THE CLERK: Thirty-five, Monica Bradford?
PROSPECTLIVE JUROR BADGE No. 35: Hare,
THE CLERK: Forty-three, Mary Capra?
PROSPECTIVE JUROR BADGE HO. 43: Here.
THE CLERK: Fifty-three, Anthony Ricadonna?
PROSPECTIVE JUROR BADGE NO. 53: Here.
THE CLERK: Seventy-two, Adam Flores?
PROSPECTIVE JUROR BADGE NO. 72: Here.
THE CLERK: Eighty-one, Frank Mercadante?
PROSPECTIVE JURCR BADGE NO. B1: Here,
THE CLERK: Eighty-threea, Bradley Trimas?
FROSPECTIVE JUROR BADGE NO. 83: Here,
THE CLERK: Eighty-seven, Minh Khuu?
PROSPECTIVE JUROR BADGE NC. B7: Here.
THE CLERK: Skipped a page. Excuse me, Page 8%

Minda Sogocio?
PROSPECTIVE JURQR BADGE NO. 89: Here.
THE CLERK: HNinety-, MNathan Christian?
PROSPECTIVE JUROR BADGE NO. 90: Here.

THE CLERK: Ninety-one, Melissa Butler?
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THE COURT: All right. <Court is now back in session
The record will reflect the presence of the State through the
Deputy District Attorneys, Mr. Qwens and Mr. Kephart, the
presence of the Defendants., Mr. Walker and Ms. Archie, along
with their attorneys, Mr. Bindrup, Ms. Jackson and Mr, Qram,
all officers of the Court and the members of the prospective
jury panel.

Good morning, ladies and gentlemen, Before you
resume with the jury questioning, Ms. Husted will call the rol
of the remalining prospective jurors.

Ma. Husted?

THE CLERK: Badge 32, John Blake?

PROSPECTIVE JUROR BADGE HO. 32: Here.

THE CLERK: Where's Badge 30 -- 530, Charles Kennedy

PROSPECTIVE JUROR BADGE NO. 530: Here.

THE CLERK: Badge 10, Geral¢ Baldridge?

PROSPECTIVE JUROR BADGE NO. 10: Here.

THE CLERK: Badge 14, Tom -- Shane Thomas?

PROSPECTIVE JUROR BADGE NO. 14: Here.

THE CLERK: I'm not sure. Is Spenser Pafias here?

M5, JACKSON: He was never -- hs was sbsent from the
firat day.

THE CLERK: Because he kept showing up and getting
released and he's supposed to come back today.

THE COURT: He may be -- still downstairs with the

Lex Reporting Services
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PROSPECTIVE JURQR BADGE NO. 91: Here.
THE CLERK: Ninety-three, Annetta Yousef?
PROSPECTIVE JUROR BADGE NO. 93: Here.
THE CLERK: Ninety-flve, Randy Buckner?
PROSPECTIVE JUROR BADGE BQ. 95: Here.
THE CLERK: Ninety-six, Jenniver Aguiluz?
PROSPECTIVE JUROR BADGE NOQ. 96: Here,
THE CLERK; HNinety-eight, Matthew Cox?
PROSPECTIVE JUROR BADGE NO. 98: Here.
THE CLERK: One o two, Raobart Jones?
PROSPECTIVE JUROR BADGE HO, 102: Here.
THE CLERK: One ¢ three, Monica Ibarra?
PROSPECTIVE JUROR BADGE NO. 103: Here.
THE CLERK: One o five, Arlene Lewis?
PROSPECTIVE JUROR BADGE NO. 105: Here.
THE CLERK: One o seven, Jody Holt?
PROSPECTIVE JURCR BADGE NO. 107: Here.
THE CLERK: One o eight, Aaron Pacletta?
PROSPECTIVE JUROR BADGE MO. 108: Here.
THE CLERK: One fourteen, Jeller {phonetic) -~ or
Anmber HWeller?
.FROSPECTIVE JUROR BADGE NO. 114: Here.
THE CLERK: One seventeen, Teena Kyle?
PROSPECTIVE JUROR BADGE NO. 117: Herae.

THE CLERK: One eighteen, Ryu -- I have trouble with
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allowing that person of the chance of parole someday?

PROSPECTIVE JUROR BADGE NO. 105: Yes, but I'd want
to know what the circumstances were before I say any one of th
{inaudible). And yes, I would consider it, but I would want
information in order to consider 1&.

MR, BINDRUP: Okay. I -~ I'm concerned because your
initial guestionnaire saild you would automatically vote for th
death penalty if you found a persen guilty of -~ of first --
degree murder period end of stery. That's what you put down,
S50 —-—

PROSPECTIVE JUROR BADGE NO. 105: I guess I'm not
there.

MR. BINDRUP: You weren‘t there then or ——

PROSPECTIVE JUROR BADGE NO. 105: I'm not there now.

MR. BINDRUP: Qkay. Is that -- is that just not
accurate then today, I mean --

PROSPECTIVE JURCR BADGE NO. 105: It's not accurats
today.

MR, BINDRUP: Okay. It's not accurate, but is your
inclination still such that if you -- if ycu found somebody
guilty of such a charge, more likely that not you'd impose a
death penalty over life with the possibility of parole?

PROSPECTIVE JUROR BADGE NO. 105: I don't know. I -
I -- you're putting me on the spot and I don't know.

THE CQURT: <Can I see counsel? I'm sorry to
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means, is all of you will be excused and are asked to return
tomorrow Which is Friday at 9 a.m.

The court does not have another calendar in the
morning, sc we'll be able to start promptly at 9:00.

I am very confident that we will have & jury selected
by tomorrew. So, I can promise you that unless you are one of
the membera of the jury, you will not have te return past
tomorrow. Heving said that I'm going to go ahead and excuse
all of you for the evening recess.

Once again during the this evening recess you're
admonished that you're net discuss this case, any person or
subject matter connected with this case, with each other or
with any one else.

You are not teo watch or listen to any reports or
commentaries on this case, any person or subject matter
¢onnected with his case by any medium of infermation. Please
do not do any independent research on any subject connected
with this trial and please do not form or express an opinian ©
any subject connected with this case.

Thank you and we'll see everyone back here at 9 a.m.
tomerrow merning. Mr. Meza, you are -- since you missed the
first day, you are going to be with the second panel and you
are directed to remain in the courtroom. Anyone else who
missed the first day that's here other than Mr. Meza is

directed Lo remain in the courtroom.
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interrupt to ma'am. I'll see counsel at the bench
(Whereupon, a bench conference was held.).

THE COURT: All right. Thank you Mr. Bindrup. The
State may exercise their third challenge at the time. Well,
we're going to -~ were done. State?

MR. KEPHART: Thank you, Your Honor, At this time wd
would like to thank and excuae Juror Mo. 12, Badge No. €18,
Edward Henderson,

MS. JACKSON: Your Honor -—

ME. ORAM: Objection.

M5. JACKSON: -- We object.

THE COURT: Please approach.

(Whereupon, a bench conference was held.).

THE COURT: All right.

Ladies and gentlemen. You may all step back, thank
you. Ladies and gentlemen, what We're going to deo is the
gentleman and Seat No. 12 will be excused at this time.

And T want to thank you very much, sir for your
willingness to serve as a juror and your participation here,
You're encused, sir you don't have to come back. Thank you
very much.

For the rest of vou, ladies and gentlemen, there are
not enough prospective jurors left from this first panel. So
we've brought in a second panel and we're going tc have to do

some preliminary things with them at this time. What that

Lex Reparting Services
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9 a.m. on the third fleor. Jury service is 3 a.m.
Mr. Meza has to stay. Oh, I see. Okay. Thank you. AllL
right. If anvone needs two or three minutes, take it. Please
come right back so we can start,

[Whereupon, a brief recess was taken.)

THE COURT: Good afternoon. Thia is the time for
Case Number C196420, State of Nevada v. James Walker and
Myrdus Archie.

The record will reflect the presence of the State
through the Deputy District Attorneys, Chris Owens and Bill
Kephart, the presance of the defendants, Mr. Walker and
Ms. Archie, along with their atterneys, Mr. Bindrup,

Ms. Jackson, and Mr. oram, all officers of the Court and the
membera of the Prospective Jury Panel B.

Good afternoon, ladies and gentlemen. Before we get
into the nuts and bolts of this, I would first like to
apelogize for the delays I knaw you' ve experienced.

I know you came in Wednesday and were asked to
complete the questionnaire. I khow you came back vesterday and
then were excused and I know that ycu’ve been sitting around
all day today, up until this point, and I apologize for that.

We actually began this case on Tuesdepy morning and wd
are right -- we had an initial jury panel. We’ve been
quesationing them. We’re running out of jurors there and that’

why you all have been in and it's taken lenger than
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MR. OWENS: Did you?

THE COURT: Mr. Vitone, are you sure that CAT bus no
pay you if you do jury services?

PROSPECTIVE JUROR BADGE HO. 050: No.

THE COURT: Did you look inte that ahead of time?

PROSPECTIVE JUROR BADGE HO. 050: I guess 1 muat hav
been confused when you asked me that. 1 thought you were
asking me don’t they pay us better than --

THE COURT: MNo. I mean, a lot of different types of
jobs, particularly companles that can -- like if you have a
government job, they typically pay you during the time you're
doing your service s¢ you're not out money.

And there are certain companies that contract with
the government and it’s the same provision, and, obviously, the
point of that is that we want to encourage pecple to
participate ag jurors and not have them penalized in any way.

So my question to you is are you sure that CAT Bus
will not pay you for the —- just your regular shift -- not
overtime, obviously, or anything like that, for your regular
shift while you’re serving jury duty?

PROSPECTIVE JUROR BADGE NO. 050: No, I'm not sure.
That’s -- 1 don't know what they -- what they do, you know, hof
they go about something like that. This is my first time. I
- I don"t —-

THE COURT: Here's what I‘m going --

Lex Reporting Services
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THE COURT: Are you safe to be driving people after
working 12, 13 hours?

PROSPECTIVE JURQR BADGE NQ. 050: Yas.

THE COURT: Okay. Here's what I'm going to ask you
to do, Mr. Vitone. I'm going to ask you to verify with your
employer whether or not they’re going to pay you for your jury
services, okay?

You come back Friday. If you can get something from
them, great. If they're geing to pay you, you don’t get
excused. [If they’re not going to pay you, I’m going to excuse
you. But if I find out you were not truthful, I‘m going to
summons you back here to explain it all to me.

Do you understand that -- and possibly hold you in
contempt. If they don’t pay you then, 1'm fine with releasing
you. oOkay. But I want you to verify that bacause I think the
may., All right?

PROSPECTIVE JUROR BADGE NO. 050: Okay,

THE COURT: All right. I'm going te —-

PROSPECTIVE JUROR BADGE NO. 050: I -- I didn’t know
I don’t kpow 1f they do.

THE COURT: oOkay. You need to find that out. You
need to find that out, and you come back. And when you come
back at 11 o’clock, get Officer Glasper to the side when you
see him and talk to him and tell him what you found out. Okay

PROSPECTIVE JUROR BADGE NO. 050: Sounds goeod.
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PROSPECTIVE JUROR BADGE NO. 050: -- I don’t know thg
whole --

THE COURT: All right. What shift do you normally -
what daya do you normally work?

PROSPECTIVE JUROR BADGE NO. 050: I'm working Friday
Saturday, Sunday, and Monday, and I work like -- Friday and
Monday is like I have a split shift; it’s -- I do one, you
know, I hold --

THE COURT: What time do you show up for work?

PROSPECTIVE JURQR BADGE NO. 050: T show up like
particularly like 4:30 in the marning.

THE COURT: Okay. On Fridays you show up at 4:30%

PROSPECTIVE JUROR BADGE NO. 050: Yes. No --
Fridays -- ['m supposed to show up at 5:05 in the morning.

THE CQURT: oOkay.

PROSPECTIVE JUROR BADGE HO. 050: And I get off at -t

THE CQURT: And then what time do you get off on a
Friday?

PROSPECTIVE JUROR BADGE NO. 050: About 5:00, 5:30,
maybe 5:45 in the afternocon.

THE CQURT: So you work a 12-hour shift?

FROSPECTIVE JUROR BADGE NO. 050: Yes, ma‘am,

THE COURT: 12, 13-hour shift?

PROSPECTIVE JURDR BADGE NO. 050: It’s like with an

hour -- hour and a half --
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THE COURT: All right. Thank you, Mr. Vitone.

And once again, just in case you are chosen, remembe
the admonishment about not talking the case.

PROSPECTIVE JUROR BADGE MO. 050: Yes, ma’am.

THE COURT: And not watching the news and that sort
of thing.

PROSPECTIVE JURCR BADGE WO. 050: Yes, ma’am.

THE COURT: All right, sir. Thank you. You're
excused at -- until tomorrow morning at 11:00.

Mr. Oram, we’'re not done.

MR. ORAM: ©Oh, I'm sorry, Judge.

THE COURT: You look so tired,

MR, CRAM: I am tired.

M5, JACKSON: He’s ready to go.

THE COURT: All right. Since it’s so early tonight,
what I'm going to do, and I went to start right at promptly at
9 o'clock tomorrow, so I°d ask the correcticns officers to
please have Mr. Walker and Ms. Archie in the courtroom by like
B:45 so we can bring the jury up right at 9 ofclock, okay, if
you can do that.

And then that will give also if they’re lawyers want
to talk to them or whatever if you guys get here at 8:45, that
would be great. Then we can start right at 9:00 and won't hav
to wait around,

wWhat 1 wanted to do at this point in time is if
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anybody feels like they need to put something on the record we
can do that. I know a Batson challenge was made at the Bench,
and Mr. Kephart stated it race neutral reason.

I'm assuming that you want to put that on the recerd
at this point in time. Additionally, the Court weculd note, I,
in thls new panel, observe three pecple who appear to be
African American to the Court. [ den’t know if that comports
with what other people cbserved.

One of -- and sometimes as we discussed earlier, it
is difficult to tell exactly what race or athnicity people are
Two of them remained.

One, Mr. Anwar Ali, sought to be excused and was not
and remains in the panel. The other gentleman was the
corporate alrline pilot and we all agreed in the hallway that
he did have & sufficient hardship excuse and 50 he was excused
for that reason. And that was concurred -- or everygne

concurred in that declision including all of the attorneys.

Does that comport with everyone's understanding?

MS. JACKSON: Yes.

UNIDENTIFIED SPERAKER: Yes, Your Honor.

THE COURT: All right. Very good.

1s there anything else that anyene weould like to put
on the record at this point.

MS. JACKSON: 1I'll go first, if I may.

Lex Reporting Services
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Ho other prospective jury members were asked anythin
about if their white asscciates or brown associates or a
Republican associates or any other assoclates would have a
problem if that person veted for death,

We think it ls clearly improper, inappropriate and af
this time we make an orel motion for a mistrial on that basia.

THE COURT: All right. Thank you, Ms. Jackson,

And Mr. Oram?

MR. ORAM: Your Honor., I would join in that. And 1
would add one other factor. Ms. Myrdus Archie, by way of pre t
- & judge’s previous ovder, not this Court's order, was denied|
severance. We have —-

THE COURT: Is that Judge Bell?

MR. ORAM: It -- it wag, I believe, Judge Mosely
(phonetic) Your Honor.

THE COURT: Judge Mosely? Because I've been sitting
here wondering that, but --

MR. ORAM: Right. 1 believe it’s Judge Mosely. And
now I'm in a situation where in the first panel that was the
only African American mmle. Ms. Myrdus Archie has a right to
jury of her peers. She will not receive a jury of her peers a
least from that particular panel because there are no African
American individuals now on that jury.

Additionally, I have couated, and I have —— and 1

will go through these mlow --—
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Respecting Juror 018 ——

MR. ORAM: Yes.

THE COURT: Yeah. RHe was in Seat 12.

M5. JACKSON: I need some reading glasses.

We would object to Mr. Henderson. The way he was
handled from the very beginning we thought was improper. We
believa that it was not fortuitous that he was singled out, fol
Mr. Kephart to invite the defense to go first. That was the
first time that had occurred with this particular panel.

He was singled out. The defense was allowed to go
first, Mr. Oram, and then Mr. Walker’a attorneys. We were ver
brief, The record will reflect that Mr. Henderson was then
fguestioned by the prosecutor at least by my calculations three
times a8 long as any other prior prospective jury person.

And, moreover, was clearly asked inappropriate
questions te, guote, de you find that because you’re an Africa
American male, that you -- you may have some ridicule coming t
you from your -- from your associates, other African Americans
that you voted to put another African American on death row.

We take very strong the exception to the
characterization. It seems to imply that African American
males; A, they all have associates which have gang affiliation
It 21l -- and to {nvite ridicule would seem to imply that
African American males somehow are in favor of crime or

something of that nature.
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Juror prospective 23, Annetta Yousef;

Jurer 710, Laura Dotson:

Juror 023, shontel Eifler:

Juror 011 (sic): Toby Solimen:

Prospective Juror 71, Maria Sanchez;

Prospective Juror 013, Luis Gutierrez;

Jurer 003, Armand Virtuoso;

Juror 0QB, Margaret Harp:

Juror 013, Catherine Granger;

Juror 012, Jennifer Barksdale:

Juror 047, Jason Morton; combined with
Edward Henderson and take away Edward Henderson for a seccnd.

All 11 of these jurers said, "I could be fair to the
State of Nevada and give Myrdus Archie life without parole” --

THE COURT: Actually, Mr. Cram, that’s not what they]
said. You said, “Could be you be state -- fair to Myrdus
Archie and could you be fair te the State of Nevada,” and they
said yes. And 1'm not sure if in their minds being fair, A,
pertained to the guilt phase, because there was -- I mean if
there was anyone who said they couldn’t be fair in the guilt
phase, I don’t remember.

Let’s face it. Most pecple said they could be fair
in the guilt phase, and the issue has been the penalty phase.

MR. ORAM: That’'s right.

THE COURT: But I don't -- I don’t know -- and they
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may -- T msan, mayba tha implication wae that they could be
fair batween lifm with the possibility of parole and lifa
without the poasibhility of parcle, but I‘m not sure thet that
was claar a3 to all of chem.

Do you sse what I'm saying?

HR. ORAM;: Yea, I do. And I --

THE COURT: Because I think - I think thay could
have Been talking about the guilt phasa. It was never spelled
out on all of them, well, could you conasider life without the
poesibility of parole as waell as life with the posaibility of
pezole, Some it was, and they said, yas.

But aome of these, it waan't. And 30 --

MR, ORAM: And, Your Homor, really my only —-

THE COURY: That's my racollactien,

MR. ORAM: =-- point -— my only point was each ons of
thoae jurora were kicked for cause becauss They couldn’t give
death and that --

’ THE COURT: Right., It was a death challenge.

¥R. ORAM -- that’s probably (inaudible.)

And alse, Your Honor, ! have marked thoss out. 1
would rather look 8t the record to make absclutely sure of what
I'm telling the Court. But my recollection is we have 11
jutcors, one, two, thres, four -- 11 jurors excused for cause
3imply because they couldn’t give death.

The State could not -- if 1 had kept all of thosse

Lax Raperting Services
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ME. JACKSON: Ygo, there wans.

THE COURT: Actually, there was an chjsction at the
time, and the Court didn‘t sustain Lt. Pasicslly, I think, and
1 could be wrongt I think what at that paiat I did is 1 may
have rephrased the question.

But thera was an objection at the time. My, --

Ms. Jackson ls abaolutely correct.

MR. OWENS: The thing 1 remember ia 1 don’t cenember
any specifica about what wae wrong with that particulsc
quastions. And an obiection doos have to ba specific.

A lot of quastions were asked by the Defense sbout
the issus of teca aa well as by the State by those that had
made some comments or where that come up in the caze. It waa a
fraguent quastion.

A question asked by Mr. Kephart was a gueation of
race. It's kind of like & teverse race quastion, but [ haven't
heard lav or thinga that say you can't ask., would you favor
blacks oz would you. you know, be prajudiced agalnst blacks.

It also esems to be & falr question,

At the bench a lirtle while ago, there waa a comment
made by Defenme Attorney Ms. Jackson saying that that questlioen
wian’'t msked of anyone else, but there waan't anyona alse of

the same race as the defendants in this case whare that

question would have madea any senaes.

And a0 I haven’t saman anything that would indicate
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jurora, the State could have gatten rid of B for preempltory
challenges, but 1'd still be left with thres of thene.

At this peint, Your Honoz, I would renew my omotion
for sevarance, ask that Ms. Archis receive a mistrial st this
point and that the Court order severance for her.

THE COUAT: All right. Thank you, Mr. Oram.

Mr. Kspher:, do you first want to address the Batson?

MR, OWENS: Well, the Batson haap't been raised yet,
Your Honor.

MR. CRAM: We raissd it under Batson on behalf of
Ms. Archie.

M. JACKSON: And on bshalf of Mr. Walker.

MA. CMENS: DO Wé want to make some srqumeats first?
I was going to address the iszuss that they raised.

THE COURT: Oh, I thought that was what M3, Jackaon
was doing, and then I was going Tto have you address Mr. Cram's
l3sve, but if you feel that's not what they did, then go shead
and address what they did.

MR. OWENZ: I want to take them one o time. She wae
oblecting to a question,

THE COURT: HRight. I'm sorry. You're correct.
You're corract. You're correct,

WR. CWENS: And my responsa tc that ia that there was

no obiaction at the time that I cemember.
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that certainly no law saying that that’s an inappropriate
question. And I don‘t remember any spacific objectiocn on that
grounds, just asort of a genaric, I‘m offended by it.

OUnlass wa've fallen into scme kind of a2 politically
¢ortact black hole here, it just sesms tit-for-tat) it sesms to
be in the range of guestions that ware being asked of any of
tha jurors.

With regard to Mr. Oram’s issve, you koow, we'ce
getting -- he’s created this issue since the beglaning of the
trial, )

There hasn’t been any brief filed. I owan, if
there's osome law that aays that thie requizea a smavazance, I'd
1like to see it. Thers were several maticna for severance that
were filed befors the case. This imsue wasn't ralsed as an
lasue in any of them.

If he’'s got sama law, I think he neads to bring that
forth mo wa can analyze Lit. I haven’t hesrd anythlag that
would support the position that ha’s taking hars legally.

M3. JACHSON: wWell, in our brief, we actually
epecifically ralse the lssue in oUr metion for severance that a
death gualified jury would be unfair to Ms. Archis snd would
creats ancther prosacutor in tha courtroom against ua.

And I'va had Mr, Walker correctly point cut that
during -- even during volr dire, thers are insincations that

Mr. Oram and his duty to Ma. Archis hps to maka which
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may -- I mean, maybe the implication was that they could be
fair between life with the possibility of parale and life
without the pessibility of parele, but I'm not sure that that
was clear as to all of them.

Do you see what I'm saying?

MR. ORAM: Yes, 1 do., And I —-

THE COURT: Begause I think -- T think they could
have been talking about the guilt phase. It was never spilled
out on all of them, well, could vou consider life without the
possibility of parole as wall as life with the posaibility of
parole, Some it was, and they said, yes.

But some of these, it wasn't. And so --

MR, QRAM; And, Your Honor, really my only --
THE COURT: That’s my recollection.
MR. ORAM: -- point -- my only peint was each cne aof
those jurors were Xicked for cause because they couldn’t give
death and that ——

THE COURT: Right. It was a death challenge.

MR, ORAM -- that’'s probably (inaudible.}

And also, Your Honor, I have marked those out. I
would rather look at the record to make absolutely sure of wha
I'm telling the Court. But my recollection is we have 11
jurors, one, two, three, four -- 11 jurors excused for cause
simply because they couldn’t give death.

The State could not —— if I had kept all of those

Lex Reporting Services
a88-717-5171

223

M3. JACKSON: Yes, there was.

THE COURT: Actually, there was an objection at the
time, and the Court didn‘t sustain it. Basically, I think, an
I ¢ould be wrong; I think what at that point I did is I may
have rephrased the question.

But there was an abjection at the time. Mg. -- Ms.
Jackson is absolutely correct.

Mr. Owens: The thing T remenmber is I don’'t remember
any spacifics about what was wrong with that particular
questions, And zn objection does have to ke speclfic.

A lot of questions were asked by the Defense abcut
the issue of race as well as by the State by those that had
made some comments or where that came up in the case. It was
frequent question,

A gquestion asked by Mr. Xephart was a question of
race. It’s kind of like a reverse race guestion, but I haven’
heard law or things that say you can’t ask, would you faver
blacks or would you, you know, be prejudiced against blacks.
It alsoc seems to be a falr guestion.

At the bench a iittle while ago, there was a comment
made by Defense Attorney Ms. Jackson saying that that guestion
wasn’t asked of anyone else, but there wasn’t anyone else of
the same race as the defendants in this case where that
question would have made any sense.

And so I haven't seen anything that would indicate

i
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jurers, the State could have gotten rid of 8 for preemptory
challenges, but I‘d atill be left with three of these.

At this point, Your Honor, I would renew my motion
for severance, ask that Ms. Archie receive a mistrial at this
point and that the Court order severance for her.

THE COURT: All right. Thank you, Mr. Oram

Mr., Kephart, do you first want to address the Batson

MR. KEPHART: Well, the Batson hasn’t been raised
yet, Your Honor.

MR. ORAM: We raised it under Batson on behalf of Ms
Archie,

MS. JACKSON: And on behalf of Mr. Walker.

MR. KEPHART: Do we want to make some arguments
first? I was going to address the issues that they raised.

THE CQURT: Oh, 1 thought that was what Ms. Jackscn
was doing, and then 1 was going to have you address Mr. Oram’s
issue, but if you feel that’s not what they did, then gc ahead
and address what they did.

MR. KEPHART: 1 want to take them ¢ne a time. She
was cbjecting to a guestion.

THE COURT: Right.

I’m sorry. You're correct.

You're correct. You're correct.
MR, KEPHART: And my response to that ls that there

was no objection at the time that I remember.
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that certainly no law saying that that’s an inapprepriate
question. And I don‘t remember any specific objectlion on that
grounds, just sort of a generic, I'm offended by it.

Unless we've fallen into some kind of a politically
correct black hole here, it just seems tit-for-tat; it seems t
be in the range of questions that were being asked of any of
the jurors.

With regard to Mr. Oram’'s issue, you know, we're
getting -- ha’'s created this issue since the beginning of the
trial.

There hasn't been any brief filed. I mean, if
there’s some law that says that this requires a severance, I'd
like to see it. There were several motions for severance that
were filed before the case. This issue wasn't ralsed as an
issue in any of them.

If he's got some law, I think he needs to bring that
forth so we can analyze it. ! haven’t heard anything that
would support the position that he’s taking here legally.

MS. JACKSON: HWell, in our brief, we actually
specifically raise the issue in our moticn for severance that
death gualified jury would be unfair to Ms. Archie and would
create another prosecutor in the courtroom against us.

Ang I've had Mr. Walker correctly point out that
during -- even during veir dire, there are insinuations that

Mr. Qram and his duty to Ma. Archie has to make which
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implicates my client. OQur brief is replete with those
references, and they do. It alsec contains that law and the
research.

MR. ORAM: Yes, and, Your Honor --

THE COURT: Maybe, Ma. Jackson, you can point that
out to Mr, Owens --

MR. OWENS: 1I'm {inaudible) of that.

THE COURT: -- becanse -

MR. OWENS: They did raise that, That's & separate
issue.

THE COURT: Well, she’s saying it contains the law
referencing --

M5. JACKSQH: Yes,

THE CQURT: -~ that Ms. Archie -- obviously cannot
raise that on Ms5. Archie’s behalf, Ms. Jackson.

In terms of any insinuations that Mr. Oram is making
I think Mr. Oram cbvicusly wants to make sure that the two ere
kept separate and wants to remind the jury that Ms. Archie is
not on trial for peosaible death punishment, that she’s in a
different regard.

1 think that that's appropriste for Mr. Cram to do.
And 1 haven’t, to be honest with you, picked up that in any wa
he‘s disparaged Mr. Walker or tried to insinuate that somehow
Mr. Walker is more culpable than Ms. Archie.

1 mean, 1 think Mr. Oram has been appropriate in
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trial. And there was a8 lot of argument and briefs on that,
That's a separate lssue.

One that was raised by Mr. Oram, generically, that
was rafised and briefed.

Generically, that was raised in a brief what Mr. QOran
is talking about generally. There have been defense that say
going to trial with a co-defendant where the death penalty is
being sought is unfalr to them.

There’s a U5 Supreme Court on point:; we cited that.
That was argued and decided. It‘s this numbers thing that he’
talking about right now where he‘s adding up, we could have
kept this juror and we wouldn’t. There’s no cases that have
been cited on that particular issue at this point.

MR. ORAM: And he’s correct. He's absolutely
correct, And in the eveni there’s a coaviction, I would go up
the Svpreme Court, and I will tell the Supreme Court, I
objected.

THE COURT: Yeah. He’s making a record and we all
understand that, Mr. Owens. I mean, the Court, you know, isn'
inclined to grant a mistrial at this point. 1t‘s not inclined
to sever the two cases. I don’t think that there’s any law.

Everybody appreciates why Mr. Oram would rather have
a non-death qualified jury for Ms. Archie, and that's a
strategic idea. And it’'s a well-founded one, but that’s

doesn’t mean he’s entitled to it as a matter of law. And s0 1
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saying, “Keep them separate; I'm concerned about Ms. Archie; b
fair to Ma. Archie,” and has wanted to be clear that he's
advocating on Ms. Archie’s behalf just as you, Mr. Bindrup, ar
advocating on Mr. Walker’s hehalf,

So, you know, if it’s there, 1 certainly truthfully
Ms. Jackson, didn’t pick it up that he is in any way saying
that Mr. Walker -- that there’s been a proof against Mr, Walke
or anything of that nature. I didn’t hear anything like that.

M5, JACKSON: One good example is, have you ever
heard of guilt -- and -- but don’t get me wrong --

THE COURT: Guilt by association,

M5. JACKSON: If 1 had Ms. Archie, I'd do the same
thing.

‘THE COURT: I mean --

MS. JRCKSON: And that's part of why we make the

argument. Any compe

t -- and Mr. Oram’s a darnad good
attorney.

THE COURT: He’s deing a -- a good job.

MS. JACKSON: He’s doing a great job. You knmow, and
he’s going to have to at scme point do that. And that was par
of why we want to at this peint alag renew our motich to gever
because Mr. Oram's instincts as a good defense attorney are
such that he almest can’t help it.

MR. OWENS: Your Henor, that was an issue that was

briefed, but that‘s an issue you look at over the course of a
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just think he’s making a record here, but 1'm not going te do
that.

In terms of the question Mr. Kephart asked regarding
association, I don‘t think it sounded like any gang
implications or assoclates. 1 mean, he could have said
friends, family; he could have sald it another way. But I
didn’t pick up asscciates meant -- I think that's a valid
question,

I mean, to me, ! think that, you know, to sentance
someone to death is a big deal and that there’'s lots of iasues
relating to race. I[t’s been studied that there’s a disparate
impact on African Americans in this scciety, and I think peopl
are cognizant of that. And I think that that’s something that
is appropriate to inquire about if a potential juror is going
to burdened by that or reluctant abgout that.

And sc that’s kind of what 1 interpreted Mr.
Kephart's question ag being relevant too. So that’s denied.

Anything else on the record?

MR. BINDRUP: Yes, just on three jurors that I had
objected to and had challenges for cause. The first -- and
they were all ruied against by Your Henor.

I just want to point out that Juror Me. 53,

Anthony Riccadonna, 1 asked Your Honor to evaluate him. I
thought it was clear from his responses to me that he was

certainly more pointed toward impesition ¢f death penalty and
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was not open to life with possibility of parole.

Additicnally., I made the challenge today against
Juror No. 103, Ms. --

THE COURT: Ibarra.

MR. BINDRUP: -- Ibarra. Ms. Ibarra indicated, and
couldn’t have asked it more clearly, and she said that a
violent crime against somebody that they lose their life that
with the possibility of parole was not an eoption.

There was one other jursr, Juror No. 83, Mr. Trimas
seated in Juror No. 6 (inaudible.) And he said basically the
same thing. He said, "I have a problem with life with the
possibility of parocle.” He’s the one that volunteered that.

The case of Wainwright vs., Whitt(phonetic) looked -~
when you look at certain specific language on that case, you

need the qu

tioti to be asked does the juror's view
gubstantially impair their ability to be fair during -- and no
just the trial phase -- but the penalty phase as well,

And the Supreme Court indicated that, “Extremeness o
absolutest views need not be proved with unmistakable clarify
in order te disqualify.”

It deesn’t -- and I dispute the prosecution -- they
continue to say at —- when we're having sidebars that if they
don’t absclutely say this or absolutely say that, then if
they’'re just open to one extreme or the other, that’s all that

they need, and they okay.
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don’t think that shows an extremist position.

The Witherspoon case itself says, “They just have to
say that they are willing to consider all the penalties
provided by State law and be not —- and not be irrevocably
committed before the trials begin to vote against the penalty
of death regardless of the facts and circumstances that might
emerge in the course of these proceedings.” And that’s the
test,

And it says really that it’s inappropriate to ask
them any other question gr apply any other test other than that
automatically voting for or against the death penalty.

This thing about the sand {phonetie,) yoh keep
feeding them facts and more facts and more facts and just painf
them into a corner and say now that that’s the scenario, you
wouldn’t be able to give him life with the possibillt; ef
parole.

And {f you asked them one at s time, and one of them
says that and then they get excused for cause, that's not the
test in either Whitt or Witherspoon.

THE CQURT: Yeah. I mean, I reviewed the transcript
of Mr. Riccadonna, I believe. and reviewing that —— I mean, the
transcript, the record, speaks for itself. But reviewing that
I thought it was pretty clear that he said, ™1 would consider
all four punishments.”

And 1 think you said this at the bench., Mr. Bindrup,
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But individuals like this, all three of these jurors
indicated enough —-

THE COURT: What’s the third one? You didn't say th
third one or did you?

MR. BINDRUP: The -- yeah

THE COURT: Ms, Ibarra, Ms. --

MR. BINDRUP: Ms. ibarza and Trimas.

THE COURT: Oh, Mr. Trimas. That's right.

MR. BINDRUP: Yes, Mr. Trimas, and Ric¢ -- Anyway,
and when you lock at their answers, clearly they were not in a
first-degree murder sitwation. We open to fair consideration
of life with possibility of parocle,

As such, I think my challenge should have been
granted and they should not have been seated.

THE COURT: D¢es the State want to put anything on
the record?

MR. OWENS: Your Konor, the comment that I made at
the Bench, I don’t think I put on the record, but maybe I have
is that I don’t think that that’s an adherence to the
Witherspoon (inaudible) Yeah, if there's extreme position,
then they might be subject to being excused for cause.

But for them to say after being asked the same
question numerous times and at one point saying, I don’t think
that I could give, you know, life with the possibility of

parole, and then reverse themselves again on that issuve, 1

Lex Reperting Services
B88-777-5171

232

but it wasn't solely on Mr. Owens’ queationing of him. He
offered that, In my review, on your questioning. At firat, he
said, yeah, he stands by what he said in the questicnnalre, bu
then later on, he alse says, well, I would consider all four
punishments.

1 don’'t remember exactly what the others said, but I
felt satisfied that they said -- and that's why I asked him,
would yow, you know, consider -- everybody’'s all hung up on
that word, what does consider mean.

1 went back and I said, “Could you plck -- could you
raise your hand and vote for life with the possibility of
parcle,” and they said, “Yes.”

So, you know, I think that, at least for cause, that
thare wasn’'t encugh there 1 would just note on the record. HAng
a numbar of cther people were excused for cause that apparentl
the State objects to but didn't put down on the record.

Anything else?

MS. JACKSON: Yes, Your Honor. For the record, in
light of the Court denying the motion for mistrial on behalf o
Mr. Walker, we'd like toc lodge a formal objectlion to
Mr. Henderson’s dismissal under Batscn vs. Kentucky. And we’d
like to hear the State’s race neutral reason for releasing thi
prospective juror.

THE COQURT: Thank you.

MR. QRAM: Join for Ms. Archie.
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MR. KEPHART: It’s our understanding that the Court
khas to make a finding that the State systematically excluded
race from the proceedings, and I don’'t think that they’ve been
able to -- the Defense has not shown any evidence of that.

THE COURT: Here's the problem with that, and I711
have to look at Batson again. T thought that prior to that,
and I could be -- 1 could be not remembering this correctly —-
had te state a race neutral reason,

The problem is in this particuiar case, you’ve only
got one African Americas, so how do you systematically show
systematic exclusion when you've only got one of them: you knof
what I mean?

Obviously, Lf now, they kick the next remaining two
apparent African Americans, then there might be more there.
But I'1] have to lock at it again to see if they have to make
that first showing.

But agaln, you know, hew do you -- how do you show
systematic exclusion when you've only got one person?

UNIDENTIFIED SPEAKER: (Inaudible) 100 percent
Your Honor.

THE COURT: That"s what I'm saying. I mean --

MR. OWENS: It would be {inaudible.}

THE COURT: I mean it cuts both ways. They can't
show it, and what I’'m saying is we don't know what your

motivation is when there’s just one.
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MR. KEPHART: -- life with the possibility of parole
and challenging these individuals. A portion of that is
similar to his position on the death penalty, this man, Mr.
Henderson’s position on the death penalty, that he would not
commit to us on that.

Certainly he said that he would consider it, but we
feel that based on that, that he would not make a good juror
for us based on -- and reascns noted with regards to his -- hi
past and his relationships with members of his family that had
all been incarcerated.

THE COURT: Anything else?

HS. JACKSON: Yes. We had a juror -- we had someone
who was allowed to {inaudible.)

THE COURT: 1I'm serry. 1 can’t hear you, Ms,
Jackson,

M5. JACKSON: There’s somesne who's actually
{inaudible.} There's still a guy on the jury who's occasion -
whose brother burned down a house.

And the record cannot pic¢k up Mr. Henderson's
demeanor and/or tone, but I would dare say that he [inaudible)
angry
as -- was not something that was ever displayed in this
courtzoom, I would beg to differ.

THE COURT: would concur with that. I didn’'t ses

any anger. I though was very calm and articulate, in fact

oY

"
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#MR. KEPHART: In retrospect, we do believe that
that’s what the law ia, but however, I am willing to put on thi
record, just so you know that they get reviewed, in this
particular case with regards to Mr. Henderson, if you will
recall, he was one of 18 brothers or family members, that he's
one of three that were nat incarcerated, been in prison.

He alse just had a nephew murdezed that no ane
investigated and he -~ [ even used the word that it appeared
when he talked he was sngry about the fact that it wasn't
investigated.

He made assumptions that the police didn’t
investigate because his nephew was a gang member. He talked
extensively about his nephew being a gang member and that he
was a notorious gang member in Washington and that he was clas
-- he was close to him.

He said -- I highlighted in the transcript when I
read through it again. 1 think there was five separate times
when I was trying to ask him about -- about his position on th
death penalty, and he sald, I believe five different times,
that he didn’t think he couid do it. And his position was tha
he did not -- not sure to ~- he was not sure if he could vote
to have someone else’s life taken.

So in with regards to what Mr. Bindrup has been
pesing about individuals not heing able to consider the =-

THE CQURT: Life with or a term of years.
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But I think he may have used the descriptive word that he was
angry or disappointed or something like that, but I agree with
you, Ms. Jackson, he did not display any anger.

MS, JACKSON: Mr. Kephart tends to do that. He does
that with me. He says I'm angry, I'm upset, I'm this or I'm
that, and ¥ would like for the record to reflect that atl black
pecple, we do -- we can exhibit self control. We're not all
angry or other adjectives that he tends to use.

THE COURT: Well, Ms. Jackson, if it’s any
consolation, Mr. Kephart thinks I’m angry all the time tooc, so
I thought it was just -- I thought it was just a female thing.

MS. JACKSON: It may be. Hevertheless, we will
submit it.

THE COURT: All right. Well, I mean, I think, you
know, I picked up myself on scme things that he said, which,
you kncw, Lf I were prosecuting the ¢ase might make me
concerned 8o, you know, I'm going to deny it, Batson. 1 think
that, you know, obvicusly you can make another motion when we
see what they
de --

M3. JACKSON: Thank you.

THE COURT: -- down the road.

I had something else to say, but I don’t remember
what it was. I feel like I'm leaving sec early today; it's

before 6:00.
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Oh, ! know what I was going to say. They've only

done three challenges, so maybe they will exclude the

arsonist’s brother.

{Whereupen,

the proceedings adjourned at 5:46 p.m.}

Wasgn’t that brilllance worth walting for?
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THE COURT: All right. Thank you. The State may
questicn prospective juror number 12.

MR. KEPHART: Judge, if Mr. Oram wants to go first
right now so we won't forgét him, I mean he's more than
likely -- more than welcome --

MR, ORAM: Yeah sure. 1I'1ll go first.

MR. KEPHART: I'm -- it's up to you, Your Honor. I
have nc problem with that.

THE COURT: Officer Glasper, would you go back and
see what that juror wants? All right Mr. Oram, Mr. Kephart has
graciously asked that you go first.

Ms. Jackson, Mr. Bindrup, do you have any problem
with Mr. Oram going first?

MR. BINDRUP: Not just this one occasion.

THE COURT: All right. Consider it graciousness from
you as well, Mr. Oram.

MR. ORAM: Yes, Your Henor. How are you
Mr. Henderson?

PROSPECTIVE JUROR BADGE NO. 018: Good.

MR. ORAM: You'wve heard all these guestions over and
over. You have any particular prcblem with anything that's
being talked about in here?

PROSPECTIVE JUROR BADGE NO. 018: No.

MR. ORAM: You could consider everything that's being

talked about, all forms of punishment; is that right?
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PROSPECTIVE JUROR BADGE NO. 018: Yes,

MR. ORAM: ©Okay. One concern I had was that your
nephew was -- was murdered.

PROSPECTIVE JUROR BADGE NC. 018: Yes.

MR. ORAM: How long ago was that, sir?

PROSPECTIVE JUROR BADGE NO. 018: It's been about
four years, I think.

MR. ORAM: The fact that -- may I ask just a little
bit about it? How was your nephew murdered?

PROSPECTIVE JUROR BADGE NO. 018: He was shot
multiple times.

MR. ORAM: Was it robbery or --

PROCSPECTIVE JURQR BADGE NO. 018: No. It was --
still being classified as gang related. He was at an event,
got in the middle of an altercation, and he and a friend was --
were gunned down in the process.

MR. ORAM: 1Is there anything about that event, sir
that would cause you to feel irritation with Ms. Archie?

PROSPECTIVE JURCR BADGE NO, (018: No.

MR. ORAM: You realize she had obviously nothing to
do it that, right?

PROSPECTIVE JUROR BADGE NO. (018: Right.

MR. ORAM: You'd consider the facts of this case in
determining what your decision weould be; is that right?

PROSPECTIVE JUROR BADGE NO. 018: Yes.
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MR. ORAM: You said that you thcught that people who
get in trouble often have become that way because of their
childhood?

PROSPECTIVE JUROR BADGE NC. 018: I think sometimes,
but not always it can -- it can play a part.

MR. ORAM: And that's not always blame, is it? Some
people just go wrong?

PROSPECTIVE JUROR BADGE NC. 018: Some people just go
wrong, correct.

MR. ORAM: You've heard this question; I've asked I
think about every jurocr. Can you give separate and equal
consideration to Ms. Archie?

PROSPECTIVE JUROR BADGE NO. 018: Yes.

MR. ORAM: You -- you understand what I'm saying by
that right?

PROSPECTIVE JUROR BADGE NO. 018: Yes.

MR. ORAM: Okay. Although there's not going to be
two separate trials I want to make sure that I get a jury
that's going to consider her case and how the facts that you
hear from the witness stand, how they apply only to her, and
you'll do that?

PROSPECTIVE JUROR BADGE NO. 018: Yes.

MR. ORAM: Okay. You wouldn't let somebody else sit
there and say well some of the evidence is against somebody

else s¢ we have to apply. You wouldn't do that, you'd be like,
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how it applies to Ms. Archie?

PROSPECTIVE JURCR BADGE NO. 018: That is correct.

MR. ORAM: CQCkay. Is there any reascn why you
couldn’t give her a fair trial?

PROSPECTIVE JUROR BADGE NO. 101902253 13-0018: No.

MR. ORAM: You can look at her and promise her a fair
trialz

PRCSPECTIVE JUROR BADGE NO. 018: Yes.

MR. ORAM: If they fail to prove it, will you come in
this courtrcom and say not guilty?

PROSPECTIVE JUROR BADGE NO. 018: Yes.

MR. ORAM: Thank you, sir. Pass for cause.

THE COURT: All right. We'll let Mr. Bindrup or
Ms. Jackson go next.

MS, JACKSON: Mr. Hendersocn, good afternoon, sir. We
are a little bit differently positioned, well, a lot
differently than Mr. Oram, because the death penalty being
table with reference my client and that a causes me to have
some concern about your nephew, sir.

Just to cut to the chase, I mean, I'm very sorry
first cof all that this happened. And this is four years ago?
So this is a nephew that you see on a regular basis or someone
that perhaps lived out of state, sir?

PROSPECTIVE JUROCR BADGE NO. 018: They lived out of

state, but we grew up together.
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MS. JACKSON: You grew up together.

PROSPECTIVE JUROR BADGE NO. 018: We were like
brothers.

PROSPECTIVE JUROR BADGE NO. 018: And -- uncle and
nephew.

MS. JACKSON: Okay. So even though he's nephew, he's
more your age and -~ then you're --

PROSPECTIVE JUROR BADGE NC. 018: That's correct.

MS. JACKSON: And there's ever been anyone charged
or -~

PROSPECTIVE JUROR BADGE NO. 018: No.

MS. JACKSON: -- with this offense. What state was
it in, sir?

PROSPECTIVE JUROR BADGE NO. 018: Washington.

MS. JACKSON: How old was your nephew, sir?

PROSPECTIVE JUROR BADGE NC. 018: He was 28.

MS. JACKSON: Okay. Is there anything about that
tragedy that would cause you to -- to touch on your ability to

be a fair and imparti
There is no shooting
that helps you at all

PROSPECTIVE

MS.

you understand -- you've heard me ask

12 people before you

JACKSON:

al juror as it relates to Mr. Walker?

alleged to have occurred in this case 1if

JURCR BADGE NO. 018: I can be fair, ves.

You can? You sure of that, sir? And

at least, I don't know,

about two things that I need to ask you
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about as it relates to the first phase, actually three; the
number of charges, can you look at each charge individually and
evaluate that charge by the beyond a reasonable doubt standard?

PROSPECTIVE JUROR BADGE NO. 018: Yes I can.

MS. JACKSON: And the presumption of innocence? You
know I think Mr. Kephart's example is the best one. If you all
were asked to go back and vote right now you really wouldn't
have a choice but to check not gullty, because you don't have
any evidence,

PROSPECTIVE JUROR BADGE NO. 018: That is correct.

MS. JACKSON: And the Fifth Amendment right? There
are some people who have told me and they mean it, unless you
take the stand and tell me what happened, I'm just totally
blocked from hearing anything that your attorney said. Are you
one of those people, sir?

PROSPECTIVE JUROR BADGE NO. 018: No, no. I would --
I wouldn't (inaudible). If —-- if he exercised his right not to
speak, that's -- that's his right.

MS. JACKSON: In other words, you can still hold the
State to their burden, which is the State has the burden of
proof beyond a reasonable doubt. Mr. Walker, now we don't have
a burden; and you're okay with that?

PROSPECTIVE JUROR BADGE NO. 018: That's correct.

MS. JACKSON: Thank you, sir. Your Honor,‘we pass

for cause.
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THE COURT: All right. Thank you Ms. Jackson.
Mr. Kephart.

MR. KEPHART: Thank you, Your Honor. This is kind of
unorthodox. It's —-

THE COURT: It was your idea.

MR. KEPHART: I know. Bound to do it in the trial.
What Ms. Jackson was asking about I had some questions too.
Now, you said that -- were you actually a witness to -- to the
shocting of your -- of your nephew?

PROSPECTIVE JUROR BADGE NO. 018: No.

MR. KEPHART: Okay. Have you ever been a witness to
a crime?

PROSPECTIVE JUROR BADGE NO. 018: No.

MR. KEPHART: OQkay. You've never had to come in and
testify in a courtroom or anything like that before?

PROSPECTIVE JUROR BADGE NO. 018: No.

MR. KEPHART: Okay. Did you do anything personally
try to motivate the authorities on your -- on your nephew's
case?

PROSPECTIVE JUROR BADGE NO. (018: No. At the time I
was —- I believe I was -- yeah, still living in Kansas when it
happened. So I flew back to Seattle so there's not a whole I
could do.

MR. KEPHART: Okay. What about your family? T

mean -- the reason why ask it is that I sense a little bit of
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a -- a little bit of anger in your answer. And that's fair,
and that, you know, and quite honestly I'd been surprised if
there wasn't any that when a crime occurs and a crime of that
nature and nothing happens.

Did -- is -- is your family still pursuing it or --
or is there anybody else pursuing it?

PROSPECTIVE JUROR BADGE NO. 018: My sister's still
pursuing it. I think the -- the anger that you see if you can
call it anger -- my nephew was a former gang member.

MR. KEPHART: OQkay.

PROSPECTIVE JUROR BADGE NO. 018: I believe because
of that he was trying to change his life around, but the fact
that it happened tc be gang-related when he was gunned down --
he was off the street and he, you know, he did bad things
himself I'm sure back in his day when he was gang banging
and --

MR. KEPHART: Okay.

PROSPECTIVE JUROR BADGE NO. 018: -- so it was sort
of a thing that I just felt like they really didn't want to
deal with that.

MR. KEPHART: Se¢ maybe they felt like something was
already solved?

PROCSPECTIVE JURQOR BADGE NC. 018: No, not
necessarily. My nephew was pretty notorious and he was -- he

was a very big name in Seattle, Washington. And so when he
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passed away -- was murdered, there was one less banger they had
to worry about.

| MR. KEPHART: I got you, I got you. Do you know if
there was any type of information that would support
prosecuting somebody? Do they have like eyewitnesses to it or
anything like that or -- or is everyone kind of clamming up to
itz

PROSPECTIVE JUROR BADGE NO. 018: A lot of people
clammed up. That typically happens when it's gang related.

You know, people like to take care of it on their own, so to
speak.

MR. KEPHART: With that experience, my next question
that is -- is —— 1s there anything about experience that you
had, I would say with law enforcement or the lack of law
enforcement that would give you some concerns with the State in
this case?

PROSPECTIVE JUROR BADGE NO. 018: No. No, my -- my
brother actually is a highway patrolman and -- and --

MR. KEPHART: Here in Nevada? |

PROSPECTIVE JUROR BADGE NO. 018: No, in Washington.

MR. KEPHART: Okay.

PROSPECTIVE JUROR BADGE NO. 018: And so hey, I don't
have a problem with, you know authority or the officers. I
have a problem with the way that case was handled, because

nothing was ever done.
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MR. KEPHART: Okay.

PROSPECTIVE JUROR BADGE NO. 018: Sort of stuffed
under the rug.

MR. KEPHART: Okay. Now, in that questionnaire where
it asks about whether or not yourself or friends or family have
ever been charged with a crime, are we talking about your
nephew?

PROSPECTIVE JUROR BADGE NO. 018: My nephew -- I have
several family members that have been charged and have been
incarcerated or are incarcerated right now.

MR. KEPHART: Okay. You said they have heen
incarcerated, are incarcerated, and that you have been
incarcerated?

PROSPECTIVE JUROR BADGE NO. 018: No. I said family
members.

MR. KEPHART: Okay. All right. Is there anything
about their incarceration that give you concern with the State?

PROSPECTIVE JUROR BADGE NO. 018: No. You know, and
in most cases -—-

MR. KEPHART: You understand why we have tc ask that

question?

PROSPECTIVE JUROR BADGE NC. 018: Sure,.

MR. KEPHART: Okay. You know, we don't want come in
here have somebody that -- that has a problem with us right off

the bat, because of something that's happened that had nothing
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to do with this case. You know, people hold grudges; do you
agree with that?

PROSPECTIVE JURCR BADGE NO. 018: I do agree that
people hold judges (sic), but I -- I think -- I'm going to lock
at it in situations individually.

MR. KEPHART: OQkay. That's good. Now, in this case
in the one of the questions it talks about whether or not
you've already formed an opinion about this case and you
answered yes. And do you remember the answer that you gave?

PROSPECTIVE JUROR BADGE NO. 018: Yes, I do.

MR. KEPHART: OQOkay. You basically said that the two
individuals are charged with a crime and you believe that their
possible defense would be their past childhcod experiences led
them to a life of crime because of a drug habit, sb forth and
so on. Is that based on what you were to glean out of this?

PROSPECTIVE JUROR BADGE NQO. 018: Somewhat and it was
actually, I guess I was looking forward in the statement just
kind of reading the questionnaire that if there was a
conviction, that would be the possible defense.

MR. KEPHART: Okay. Now, actually for, you know, a
defense to a murder or something that -- that -- I'm not going
to into an argument with over legalese or whatever, but those
are more mitigators as to the type of sentence. And you heard
Ms. Jackson talk about it.

And we've talked a little bit about it, about
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something that you need to look at, both mitigatcrs and
aggravators in the event that they're found gquilty of first-
degree murder.

And then with regards to your position on the death
penalty, do you recall -- de you recall what you had indicated
as fo whether or not you felt that it was a proper type of
sentence cor not?

PROSPECTIVE JUROR BADGE NO. 018: What I recall is
that I can tell you out right that in certain situations I am
for the death penalty, but I am not sure if I were on a jury
and I had to, you know, have someone else's life in my hand,
whether or not I could do it. I -- I don't know for sure. But
I'm nct against the death penalty.

MR. KEPHART: Okay.

PROSPECTIVE JUROR BADGE NOQ. 018: 1In some cases, I'm
for it, but I'm not sure I could do --

MR. KEPHART: Okay. I'm going to ask you something
in the end and hopefully you don't take this wrong, but I feel
it's very important, is that throughout the questionnaire it --
it —— it's pretty obvious that -- that -- that the questions
were basically telling you that we're dealing with twe African-
Americans here, one African-American in -- in the
questionnaire.

And yoﬁ, so far, in this jury panel have been the

first African-American that we've been able to talk to. And
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I -- my concern is that in the event that your chosen as a
juror and you find the defendant, Mr. Walker gquilty of first-
degree murder, we are going to be asking that you sentence him
to death and we're going to present evidence to support that.

Do you find that because you're an African-American
male that you -- you may have some ridicule coming to you from
your -- from your associates, other African-Americans, that you
voted to put another African-Bmerican on death row?

MR. BINDRUP: Objection, that's improper. It's --

MR. KEPHART: I don't think it's improper at all.

THE COURT: Well, --

MR. KEPHART: I'm in a situation --

MR. BINDRUP: Pressure from the community, which is
not an appropriate form ¢f inquiry.

MR. KEPHART: His own personal experiences, Your
Honor.

THE CQURT: But would feel in anyway cocnstrained, by
virtue of your family members or your friends or anything like
that, to vote for the death penalty if you felt, after you've
heard all of the evidence in this case, the guilt phase, and --
and assuming it gets to that in the penalty phase, if you felt
that that was an appropriate sentence, would ycu feel in anyway
hindered about rendering sentence knowing that
Mr. Walker is an African-American?

PROSPECTIVE JURCR BADGE NO. 018: For me, race would
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have nothing to do with it, but again I'm not sure if T were on
the jury, if I could take someone's life.
THE COURT: And that --

PROSPECTIVE JURCR BADGE NO. 018: To be

responsible --

THE COURT: -- is regardless of race, whether it was
a Hispanic or a -- an Asian and or what have you; is that
right?

MR. KEPHART: Okay.

THE COURT: 1Is that yes?

MR. KEPHART: Yeah, he said yes, Your Honor.

THE COURT: It's just because it's recorded. All
right. Thank you.

MR. KEPHART: Then in the next light, you know to sit
and consider all the punishments, that's one thing.

We've said that and, you know it's easy to talk,
stand here and talk about it, but to actually find yourself
doing it is the —— I think guestion that maybe you're dealing
with here. I -- I want you to look across the room and you
probably already have and you see the defendant here. He's a
human being. He's living and breathing.

And there may be come a point in time where you may
be asked to give him a sentence of death. And, you know to
say, yeah, I can consider, but to actually do it; do you think

you could de that?
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PROSPECTIVE JUROR BADGE NO. (018: That's the part
that I grapple with because I'm -- I'm not sure. I mean, I --
I look at certain cases. I have two kids. I love my kids. If
something happened to them, where it was a case where they were
murdered by someone who had done it multiple times. I would
probably want that person to die.

MR. KEPHART: CQOkay.

PROSPECTIVE JURCR BADGE NO., 018: I would ask maybe
ask to do it myself.

MR. KEPHART: Okay.

PROSPECTIVE JUROR BADGE NO. 018: But in this
situation, I guess I'd have to hear all the facts, but again,
you know, I can say that you now with emotion about my kids,
but maybe when it actually came right down to it, maybe I
actually couldn't.

MR. KEPHART: Yeah.

PROSPECTIVE JUROR BADGE NO. 018: I alsoc -- I'm not
sure --

MR. KEPHART: Okay. Well, see that's where we're --
where we're at odds maybe in some regards is that -- is that,
you know the law requires that you -- that you consider the
types of punishments that are here.

And consider not only means that you would consider
and look at them, but there might be a point in time where you

have to impose that or you feel that you need to impose that.
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And the law doesn't say that you have to. Ms. Jackson's
correct.

I mean, no, you're never required, but do you think
it's fair to the State that you may be of the state of mind
that yeah, I can consider it, but I don't know if I could ever
give it.

MR. BINDRUP: Objection, Your Honor. The standard is
whether they could consider it. He's already asked that.

THE COURT: Well, I mean, when you see consider,
would you keep an open my and is that a possible —- assuming
you know, the evidence is there a they meet their burden of
proof, you know, get instructions on what you need to do. You
know how all that works later. 1Is that something that you
cculd -- when we see consider, not just look at, but
meaningfully consider?

MR. KEPHART: And before he answers that, Your Honor

I want to follow it up with question number 48 and this is why,

you said -- the question is: "Do you hold strong moral
religious views?" And your answer is: "I believe only God has
the right to decide whether a man should live or die." That's

pretty final.

MS. JACKSON: Your Honor, correction, he says, T
believe on, O-N God, he does not say only. It says on.

MR. KEPHART: Well, maybe -- yeah, I believe on God?

T took it has only. I believe on God has the right to decide
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whether a man should live or die. Should it read I believe
only God?

PROSPECTIVE JUROR BADGE NO. 018: I believe in God.

MR. KEPHART: OQOkay.

PROSPECTIVE JUROR BADGE NO. 018: And -- I think what
I was trying to say that it's not my place to decide whether a
man should live or die.

MR. KEPHART: Okay. You know I respect that. I --
we -- I do. And that -- that's getting at is that if you have
that -- that belief, then could you truly ever consider giving
an individual the death sentence?

PROSPECTIVE JUROR BADGE NO. 018: I think in a
situation where I've been asked to do a duty, I mean, it's a
hard question because I'm not against the death penalty, but
again T can't honestly tell you with conviction that if three
weeks from now I have to walk in that room and render that, I'm
not sure. I just don't know.

I don't know all the facts yet. So it's an unknown
for me. Like I said it's a lot to ask of a person. I mean, I
have strong emotions about it because 1've watched someone die,
so you know, it's just -- it's a strong emotion for me.

MR. KEPHART: Okay. Now, with regards to yocur fellow
jurors sitting next to you, Ms. Jackson asked him and seemed to
be a little upset with him about the fact that he --

MS. JACKSON: Objection, said the characterization of
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my question.

THE COURT: That sustained. That's sustained Ms.
Jackson.

MR. KEPHART: As to the question about number 51 with
regards that his answer in whether or not he would consider
background and mitigating circumstances such as defendant's
mental state and so forth and so on, he put somewhat, you put
not sure. So you don't even think you'd be able tc consider
the circumstances?

PROSPECTIVE JURCR BADGE NO, 018: Can you read the
questicn?

MR. KEPHART: Okay. It says in reaching a verdict in
any penalty phase you must consider defendant's background.
That is, mitigating circumstances such as defendant's mental
state, childhood experiences, ingestion of drugs, alcohol
abuse, lack of sleep, prior physical abuse, and neglect. You
must also consider aggravating circumstances.

Do you feel you would consider these types of factors
and circumstances? And you said, not sure.

PROSPECTIVE JUROR BADGE NO. (018: I think what I
meant by that was I looked at the questipn a little bit. I
grew up with 18 kids in my family. And we didn't live in the
greatest place.

Like I said, a lot of them have been incarcerated. I

grew up a little bit different even though we grew up in the
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same househcld. My life went a different direction, so those
things, although are important, I don't know how much they
weigh in to this, but at the same time I understand -- I
understand why my nephew was a gang banger, because of the way
we grew up and for some people sometimes you have to find a way
out. That was his way out. Mine was through sports. That's

how I chose my avenue,

So although I do understand, I mean I grew up -- I
could be very different. Some of my family members are. 1
went a different route. I was -- maybe 1 was lucky, I don’'t

know. But I think when I said maybe it's because I kind of
understand both sides.

I mean, out of 12 boys in my family, there's only
three of us that have never been in prison so, and I'm one of
them. So but, at the same time, when you grow in an
environment where it's -- it's hostile and you've got to join a
gang or get beat up, bullets are flying or whatever the

circumstances may be, you've got to pick a path and hit the

road.

And sports somewhat protected me from it. So it's --
it's difficult because I think I understand scmetimes. I mean,
it depends on where you -- what side of the street you grew up
on.

MR. KEPHART: Okay.

PROSPECTIVE JUROR BADGE NO. 018: But at the same
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time, I also know that I picked a different path. And so that
it is possible, but —— but you can't discount it either until
yocu've been in thcse shoes.

MR. KEPHART: 1In this particular case, do you
perceive a circumstance in which you believe that you could
consider and vote for the death sentence?

PROSPECTIVE JUROCR BADGE NO. 018: Can you rephrase
the question? I'm not sure I understand you?

MR. KEPHART: 1In this particular case, if you're
chosen as a juror, and you're sitting in the jury, and the
circumstances develop; do you believe that you could impose a
death sentence on Mr, Walker if the circumstances are correct
or what you want?

MS. JACKSON: Objecticn, Your Honor. He doesn't have
to impose a death -- he does not have to impose a death
sentence under any set of circumstances.

MR. KEPHART: Vote -- vote for the death sentence.

MS. JACKSON: It misstates the law.

THE COURT: All right.

MR. KEPHAéT: Well, I can -- I can ask him if he'd
vote for the death sentence.

MR. BINDRUP: No.

THE COURT: I mean --

MR. KEPHART: I'm asking him if he -- if there's any

circumstance that he could do it.

Lex Reporting Services
888-777-5171

App. 087




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

. . 237

THE COURT: Well -- I, Mr. Kephart, I ﬁnderstand what
you're asking. Basically I think the guestion is, are there
any, and don't tell his they are, but is there any set of
circumstances where you could conceivably chose the death
sentence?

MS. JACKSON: Your Honor, for the reccrd he's already
given us one. He said he would even kill the person himself if
someone was harming his children, sc for the record he's
already --

THE COURT: All right. Thank you, Ms. Jackson.

MS. JACKSON: -- given us at least one.

PROSPECTIVE JUROR BADGE NO. (0l8: Do you want me to
answer that question?

THE COURT: Yes.

PROSPECTIVE JUROR BADGE NO. 101902253 13-0018: I'm
sorry it was -- I lost my train with the confusion --

THE COURT: I think that was Ms. -- nc. I mean,
would you, when we say consider, I mean, a lot of people say
oh, yeah I cculd consider it. But what they really mean is
well, I'd —— I'd think akout it, but I'd never actually pick
it.

Is that what you mean when you say you'd consider or
do you think that, you know, given the evidence and again don't
tell us, you know, what the circumstances would be, but is that

something that you could conceivably, given the right set of
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circumstances pick or is it something that you believe that you
would not ever under any circumstances be able to choose? 1
think that's really what Mr. Kep —- Mr. Kephart is that
basically what you're asking?

MR. KEPHART: Heck yeah, that was well -- well
placed, Judge.

THE COURT: Thank ycu, Mr. Kephart.

PROSPECTIVE JUROR NO. 018: Honestly, I -- I cannot
say, because again I guess until I'm in that situation -- I
know I have a civic duty to do. I will try to do that to the
best of my ability, but I can't honestly tell you today it's --
it's.——

THE COURT: Okay. And that's -- basically what we're
looking for is someone who can keep an open mind as to all four
possible punishments; 40 to 100 years, life with the
possibility of parole, life without the possibility of parole,
and as to Mr. Walker, the death sentence. Can you assure me
that you'll keep an open mindg?

PROSPECTIVE JUROR BADGE NC. 018: I can keep an open

mind.

THE COURT: All right. Thank you. Mr. Kephart, go
on.

MR. KEPHART: You indicated that you had a -- I don't
know if I'm reading this right -- an NASD series seven and 63
license?
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PROSPECTIVE JUROR BADGE NO. 018: Correct.

MR. KEPHART: What -- what is that? I was just --

PROSPECTIVE JUROR BADGE NO. 018: That a securities
license. Stocks, bonds --

MR. KEPHART: Oh, ckay. And that your job causes you
to travel a lot?

PROSPECTIVE JUROR BADGE NO. 018: Well, that my new
job {(inaudible).

MR. KEPHART: Is that --

PROSPECTIVE JUROR BADGE NO.: I -- I am -- I still
have my licenses, but I am no longer a practicing stockbroker
after 2001.

MR. KEPHART: Okay. And then your job -- is there
something coming up going to cause you to be -- I mean, you
wrote on here it may cause you to do -- the trial may cause
problems with your job.

PROSPECTIVE JUROR BADGE NO. 018: Yeah. In fact,
it's -- I --

MR. KEPHART: Causing problems right now?

MS. JACKSON: Yeah. My new title, I am the state
director of the coaching education and player development for
Nevada. And there's is probably 18, 11-10 year olds waiting
for me right now to be out at the fields. They're going to get
there at six o'clock. I also have to be in a convention that I

did buy a ticket for because of this because I didn't know if
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the judge would say, too bad, so sad.

MR. KEPHART: Okay.

PROSPECTIVE JUROR BADGE NO. 018: So but it's not
anything pressing. There's four national conventions that I'm
supposed that give me new techniques how toe help the kids.

MR. KEPHART: Okay. So you could basically set that
aside for this trial?

PROSPECTIVE JUROR BADGE NO. 018: They would survive,
yes.

MR. KEPHART: Okay. Are you going to be able to give
us your attention on the case if you -- 1f you were here or
would you be doing something with ycur job?

PROSPECTIVE JUROR BADGE NO. 018: Now, I mean what I
do is a lot different. I mean, I -- I grew up with 11 kids and
I -- through education and development technique and things
like that so. BAnd in fact, once I leave the field I like to
leave the field there.

MR. KEPHART: Courts indulgence, Your Honor.

THE COURT: All right. Thank you, Mr. Kephart.

PROSPECTIVE JUROR BADGE NO. 018: Your Honor?

THE COURT: Yes.

PROSPECTIVE JUROR BADGE NO. 018: I -- I don't know
if this is appropriate. I just have a question. TI'm not sure;
I think I may know the defense attorney. Is your first name

Scott?
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MR. BINDRUP: Yes.

PROSPECTIVE JUROR BADGE NO. 018: And you have a son
James?

MR. BINDRUP: Yes.

THE COURT: Okay. Do you know Mr. Bindrup's son
pocssibly through the youth athletic that you're involved with?
PROSPECTIVE JUROR BADGE NO. 018: Correct.

THE COURT: Okay. Have you ever -- do you kind of
just recocgnize Mr. Bindrup or do you feel likg maybe you've had
conversations with him or is it more that you've seen him as a
parent at some kind of athletic event?

PROSPECTIVE JUROR BADGE NO. 018: Well, I've seen him
as a parent. I'm not sure if it was he or but we had a little,
at the awards ceremony, was that you or another parent?

THE COURT: You are wrong to knew what Mr. Bindrup
may or may nct have done. I think Mr. Bindrup's wcndering. 1
mean basically whatever your interaction was --

MS. JACKSON: Did you moon the awards banquet?

THE COURT: -- Do you think that that would cause you
to be biased in any way for or against Mr. Bindrup's client?

PROSPECTIVE JUROR BADGE NO. 018: Nc, but I had
formulated an opinion,

THE COURT: All right. Now, and this is a questicn a
lot of times the lawyers will ask and sometimes they address it

in their cleosing statement, but it's very typical for either a
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lawyer for the State or one of the defense attorneys to say,
you know even if -- if I'd done something that you didn't --
when I say I, I'm not talking about me because it doesn't
matter -- but you know, one of the lawyers from either side may
say to you, you know if I've done something that you didn't
like or you felt like their performance was substandard, would
you be able to set thét aside and only judge the case on
evidence, the testimony from the witness, and the exhibits?

PROSPECTIVE JUROR BADGE NO. 018: Yes, I would.

THE COURT: Okay. So you could put ~- because you
know you, you don't know the other lawyers, but after you've
been in here with for two or three weeks, you may have feelings
about them and regardless of any feelings you may have about
the lawyers would you be able to set that aside and strictly
decide the case based on the evidence that's presented?

PROSPECTIVE JUROR BADGE NO. 018: Yes, I can.

THE COURT: All right. Thank you. Does anyone have
any follow-up questions for Mr. Henderson based on that?

MR. BINDRUP: We're scared to ask.

PROSPECTIVE JUROR BADGE NO. 018: Your Honor?

THE COURT: Yes. We're about to take our -- our
evening recess. I had hoped ladies and gentlemen to get
further along today, but it's almost six o'clock. Were going
to go ahead and take our evening recess. As I indicated

earlier the Court has its civil calendar. I hope to be done
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prior to 10:30.

I'm going tc ask that you all report at 10:30 to jury
services. I'm about to read some names. Please listen to see
if your name is read. If you -- 1f you're name is read you are
excused. You do not need to come back tomorrow. The rest of
you do. Mr. Schaller, Mr. Blyveis, Mr. Romanski, Ms. Singh,
Ms. Dotson, Ms. Harp, Ms. Barksdale, Ms. Granger, Ms. Solomon,
and Mr. Virtuoso do not need to return tomorrow. You are
excused.

Everyone else does need to return tomorrow at 10:30.
Hopefully we'll move through this guickly so that those of you
who will be excused do not need to spend the day here again
tomorrow.

If anyone has any questions, please direct those
gquestions to ocur bailiff. And once again everyone is --
everyone who was not excused by me -- excuse me; I'm not
speaking. FEveryone who is not excused by me must report back
here at 10:30.

Additionally, before I excuse -- you leave the room,
I am required by law to once again admonish you that during our
evening recess you are not to discuss this case, any person, or
subject matter connected with this case, with each other, or
with anycne else.

You're not to read; watch, or listen to any reports

of, or commentaries on this case, any person or subject matter
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connected with this case, by any medium of information.
Obviously include -- that includes the television news as well
as the printed news media.

You are not to do any independent research by way of
the computer on any subject connected with this case. Nor are
you to visit the locations made menticn of in connection with
this case.

That concludes my admonished to you. You are all now
free to leave the courtroom. And we'll see everyone back here
at 10:30 tomorrow morning.

{Whereupon the proceeding adjourned at 5:40 p.m.)

Lex Reporting Services
888-777-5171

App. 095




	2020.06.19 Order of Affirmance
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25

	2010.05.17 Order Denying Rehearing but Clarifying Decision
	2010.03.03 Opinion
	Appendix Index Final.pdf
	APPENDIX




