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Appellant ﬁled a pro se ‘supplem-i%ntal.bri»ef..“
PER CURIAM | ’

This case involteé fhe sexual predation of children while in the sane-tuary
df .tlreir ownibedr-ooms, highlighting the dangers children face today when they
use the internet and intemet—egnaected' gam‘ing devi'ces.. "De'fenda-nt. G.N:W.,
appeals from his. trial- conv1ct10ns for ﬁrst-degree aggravated sexuaI assault arrdl |

related charges of. manu.facﬁmng and dlstrlbutrng child pornocrraphy Defendant'

1ns1sted upon representing himself at trial, took the witness stand, and freely '

v1deogalr ~consele to- encourage boys between the ages of ten and fifteén t5
sjend-lﬁm-.s.e-xua'll-y:’eprp11.c1t videos. Defendantalso.admittéd; among otheér things,
‘that he sent the children videos of himself masturbating. }The‘-St‘ate"s trial preefs, :
which included ellectronic:'evijdenceAseized from deféndarlt's home and the live
testimony of four'. underage Victi,rns; established‘tha‘t"de:fendant.'indueed the
children to perform-and‘videov record sexual acts, including. anal penetration.

" Defendant ‘ha's:been steadfast .'in his corrte'ntions 'that pedophiles are ‘a

persecuted minority ‘and that the New Jersey Code of Criminal - Justice

: A ﬁfth child chose not to_testify, and the trial. court. dlsmrssed charges-—-r :
~ involving that child at the close of the State's case.
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wrongfully makes this conduct a crime. These tenets are the foundation of his -
def_enseis'»tratt_egy. He also a{gqsd that hig_c-o_nduc;t was not unlgwfullb_gcause- the
children consented to every request he made. The jury rejected this defensé and
~ convicted deféndaﬁt of twenty-one crimes involving-the four underage victims.
He was s-enten»c.edv to an aggrégaie term of forty-six years of imprisonment.during
- which he must serve thirty-eight years before becomi‘ng.elig—ibl-g for parole. .
On appeal.defendant raises a number of contentions. éha.ﬂengiﬁg_boﬂl-his
-trial convictions and sentence. After reviewing the record in light of the
applicable legal standards, we reject all but one of defendant’s arguments..on

-appeal, Specifically; we canmot determine -whether the seven-year .delay

between defencant’s -arrest n 2009' aid hié _trial- m 2016 ;/io_—lhatﬁd - his
constitutional right to a speedy trial.

-It appears that much of the delay was attributed to (1) the high volume of
defense motions; (2) the hature of an investigation involving forensic anaiys:is'
of digital evidence used to identify out-of-state .Victims_; and (3) additional
charges being lodged as a résult of new information ﬂpr.ovided by child witnesses'
who had been reluctant initially to reveai certain sexual acts. However, as the

State acknowledges, the trial court did not make specific findings with respect

_ to the four factors set forth in Barker v. Wingo. 407 U.S. 514 (1972). It
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therefore is 'necessary' ;[0 remand the case to the Law Divisien to undertake the
fact-sensitive analysis required by Barker.
L

This-case, whiclr four different Law Division judges presided over, has.a
long a;nd‘tortﬁous procedural history. We summarize the most significant events
to provide -context for.d‘efendant"s speedy trial claim. |

In October 2009, defendant was-arrested_the day after the Monmouth
County Prosecutor's OfﬁéeA executed a search warrant and seized electronic
devices and storage media from -defendant's -home, The ensuing forensic
examination revealed-the Xbox usernames of &il&en 'withvwhom defendant
communicated and shared pemographic photographs-and v.ideos.

On January 7, 2011, a Meamouth County grand jury charged ';iefendant in -
a nineteen-count indictmeﬁt.

On Feb.ruary..6,v 2012, defendant filed motions to.disrﬁis_s the indictment
and to suppress evidence seized pursuant to the search warrant. He also moved

for a bill of particulars and requested a Michaels? taint hearing. On J anuary 9, -

? State v. Michaels, 136 N.J. 299 (1994). The court at a Michaels hearing
determines whether police used improper interview techniques with alleged
child-sex-abuse victims, and whether those techniques "so infected the ability
of the children to recall the alleged abusive events that their pretrial statements
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2013, defendant's attorney withdrew the motion for a bill of particulars, and the
first judge assigned to the case denied defendent’s motion to dismiss the
indictment. The judge denied the Michaels motion without an evidentiary
hearjng on October 29, 2013, and- the motion to suppress was. derﬁed on
December 13, 2013.

On February 3,.2014, defendant appeared ata plea cutoff hear’i‘ng pursuant
to & 3‘:9—~3(_g_)‘ At the heariﬁg he '-acknOWLédged..the..max-imum sentence ,t«h,a,'tv
gou‘rd'be imposed for each count of the nineteen-count indictme—nt; A trial date

was scheduled for May V6,720 4. .

- At some-point in the-course w# the preparation for trial, the State_became

_aware~that defendant 'enCDura_géd‘ two of the victims "co;penetrate themselves
anally; crondui_:t- constituting first-degree -crimes that the grand-jury had not
ch‘arged n the_initial indictment. Defendant did not agree to allow the State to

proceed with these additional charges by acél.lsation. Accordingly, the State
scheduled a grand jury hearing for June 20; 2014.

On July 16, 2014, a Monmouth County grand jury returned a superseding

indictment charging defendant with twenty-seven counts. The Superseding

and in-court testimony based on that recollection are unreliable and should not
be admitted into evidence."- Id. at 315-16. We note that defendant does not
appeal from the denial of his Michaels motion.
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indictment charged five 'c"ou.nts of third-degree child endangerment, N.J.S.A.:
2C:24-4(a) (counts one,~ nine, sixreen; twenty-one, and twent}two) ; four counts
. of second-degree manufacturmg child pornography, N.I.S.A: 2C:24- 4(b)(4)
(counts two, ten seventeen, and twenty-three); four counts of se_cond-degree
:causing a—cnild-te- engage in child pornography, N.7.S.A. 2C:24-4(b)(3) (counts.
three,. ele.-ven eigh—teen and twenfy four); four counts of third-degree
distribution of obscene matenal to a person under eighteen, N J.S.A. 2C 34-.
3(b)(1) and-(2) (counts four, twelve, nineteen, and.iwenty -five); three counts of
second- degree sexual assault, N.J.S.A. 2C:14-2(b) (connts ﬁve thirteen, -and
twenty); two- counts &f fourth -degree criminal sexual contact, N.J:S.A. 2C:14- -
3(b) (counts six and fourteen); two counts- of ﬁrswdegreenaggra’vated,sexua'l‘
-assault; N.J.S. AL 2C:14-2(a) (counts seven and fifteen); two counts of second-
degree sexual assault, N.J.S.A. 2C:14-2(c)(4) (counts eight and twenty-six); and
one count of fourth-degree possessmn of chﬂd pornography, N.J.S.A. 2C:24-
4(b)(5)(b) (count twenty seven)

--On August 18, 2014, defendant filed a motion to dlSIIllSS the superseding:
1ndlctment A second judge heard and denied that motion on October 10, 2014.
Two weeks later, a third judge assigned to the case was preparing to decide

another motion to suppress when the judge received a pro se submission from
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defendant seeking to represént himself at trial. This submission led to the
postponement of the re-scheduled trial date of January ,5; 2015. Defendant 1;1_’(_@1'
entered a formal request to proceeci pré se and underwent‘ a competency
evaluation on February 24, 2015. The third judge found defendant to be
competent on Sep-tembler 24, 2015. On Gctober 20, 20 1.5, the court found that
defendant knowingly and voluntarily Waived his right to-counsel, whereupon the
court.granted defendzmtfs application to .represent.himself. A

The case was reassigned to a fourth judge, who on March 9, 2016, denied
defendant's motions to dismiss the superseding indictment for vagueness and:

violaticns of the First Amendment; to.dismiss fora violation of speedy trial;:tc

-suppress evidernce; and to-recuse both the third and fourth judges who frad heard:

aspects-of the case.

On March 10, 2016, the trial court held a hew plea cutoff hearing for the

superseding indictment at which time defendant was apprised that if convicted.

on all counts, he faced a maximum sentence of 239.5 years imprisonment with
a 59.5-year period of parole ineligibility. A trial date was set for October 12,
2016. In the interim, defendant filed motions on June 20, August 5, September

8, and September 27, 2016.
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- Trial commenced on October 20, 2016. At the close of the S_fgtg's case,
defendant moved to dismiss several counts, in part “becaﬁsé‘ one o‘f thé‘”child'
witnesses did not testify. The trial judge granted that motion and entered
judgments of achittal on those-cou-nts. "

©On November 18, 20’16,.-111‘6 Jury corvicted defendant of the remaining
twenty-one ¢ounts: Defendant mo'yed..for_ a mistrial, wh—ic‘h*the~ trial court denied
on April .28, 2017.

The sén.tencing hearing was held on April 28, 20173 After appropri'ate -

mergers, the court imposed an éggregate forty-six-year sentence with 4 thirty- . -

eight- ysar .Lenn .of parole 1néhg1b1l1tv pursuant to tL_No Early Release Act
(NERA) N. J S A 2’“ 43 7 2 The cour“alse 1mposed multuple terms: of Parole.
Superv1s1en for L1fe (PSL) Mega;n S LaW restrictions, and fees, penalties, and .
assessments totaling $33,080. o

| I1.

Wie next _summérize the facts elicited at trial. Law enforcement authori'tiés
were alerted that defcndant had Iﬁbsted a You-Tube_‘video' in wh’ich:hg‘profeésed
to.be attracted to young boys and advocated for pedophilia. Defendant, who
was ni'ngtéen years old at the time, admitted to detectives during a noncustodial

interview that he found ten-year old boys "just so hot." Dve'fe.ndant discussed his
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Xbox video g'a1ne console and its attached camera and microp_hohe, ‘which he
used to communicate with "many P?Qélez~ including children” under his
username, TEE'NTVECH.

Five months later,-S.S. went inta. the E.e-droom of her twelve-year-old son,-
Z.M., and saw- that the user profile for TEENTECH was displayed on the
computer sc..r-een’wim apersonalized caption that read, “[I]"m 20 years old 'ahd. I

like .little boys." S.S. sent a message to. TEENTECH telling him to stop

- communicating with her son. Defendant responded by sending a message to

Z.M., stating, "I don't care what-your mom says."
s g y

“When'S.S. Tearned of defendant’s defiant respon&e shefiled a report with

the Nat1ona1 Center “for stbmg and- E‘(pxoned Chiidren (NCMEC) and -this

information was, in turn, provided to the Menmouth-County Prosecutor' s Office
detective who had previ.ously interviewed defendant about his YouTube video.
The following month, S.S. discovered that Z:M. was texting with-defendant. = -
NCMEC placed S.S. in contact with the Monmouth County Prosecutors Office
detective. She provided the detective with Z.M.'s cell phone and consented to a
forensic search of the phone.

That examination revealed inappropriate text messages bet\yeen defendant

and Z.M. 'The Monmouth County Prosecutors Office obtained a warrant to
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search’ defendant's home, which -was executed _:on*'-‘Octobe,r:21,'_2009;. Police

seized NUMETous electron"lc;de{/iees and media. A pteliminary search-of one of ',
defendant's hard drives revealed- what appeared to be child po_tnogra_phy.
Defendant was arrested the next day. :

A more intensive forensic examination of - the seized ~o‘eviezes/media, K
condu‘cted.nursuant fo a separate Warrant,_yie_laed thousands-of images of child
p.omogtap-ny. .V.The‘examination of defen'dant'.s Xoox alsoﬂre\tealed.the‘usemames
of the four victims who test1ﬁed 1n thls prosecutlon along with corrésponding
videos, photographs and messages. Further investigation previded the actual:
identities and: Iocatlons of he.se--v1ct1_rr~1s,.T Lo e T

| Tne four, clﬁ-‘ld- ;\Iictitnjs Mtere:;: LS , ‘Who' was ‘bet:?\a/.een twelve.and ‘=fhi"rtéen." i
years-old ~duringjthe. pe_rioc} of -eommunication. W-i'th -defendant; CG » Who'avas -
between ten and eleven years old -during the per1od of communlcatton w1th
defendant A. J., who was ﬁfteen years old during the perlod of communication
with defendant;'and Z.M., who was between eleven and tw-el've years old during -
the per‘io'dvof communication with defendant.

" The State at tr,'ial presented video. that defendant had fecorded}-of himself
as he was viewing messages and imageé'provided byﬁ_the _\tietims. This recording

showed that defendant highlighted messages from- their accounts in his inbox,

f
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opened the messages, viewed illicit webcam photographs/videos of the children,

~ verbally commented in a lewd manner-on the pictures, and sent appreciative

messages back to the children, instructing them to keep quiet.

_ The State also presented video evidence seized from defendant’s hard
drive that reco‘rded-somﬁ of defendant’s live chats with the children. During one
of these chats, defendant pleaded with LS. to disr’obe, urgiﬁg ';he- child, "please,
strip fér.me,;.Il,ef_me_just.\iatch. Come on.get out. Get out of th.ose-b.lankei.s,.”'
Defendant threatened J.S. that if he did not do as he askéd, defendant would
"turn off [his] console right now..""‘

The four victims testified at trial.and &ach provided a similar account of”

~their relationship with defendant. J.S. testified that the }1—*‘eco'rdhed V'Ldé.o chat in
which defendant urged J.S. to di'siebe and threatened to disable his Xbox console
was "a common occurrence” and "somethipg that was Very, very regular over
the course of the fwo years." J .S. testified that defendant was “Ve’;y flirtatious
and very forward" when they ﬁrst met electronically and "almost immediately”
started trying to get J.S. to disrobe. During one of their video conversations, -
defendant convinced J.S. to penetrate his rectum with his finger, and at a later

time, convinced defendant to penetrate his rectum with a marker.
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C.G. testified that during their video chats, defendant was "naked most of
the time. He would have no shirt on. No pants on. ... [And] he would touch

himself." At defendant's urgiﬁg, C.G. sent defendant photographs depicting

C.G. naked and touching himself sexually.

AlJ ."testiﬁe'_d that vdeféndant told him he "was hot" and asked the child to |
tauch hi; (")W‘r'l penis and "make it hard and stuff like that." At_d.efendani_'s‘ urgifnga ,
AI...sentdefehdanf photographs depicting A.J. holding his peﬁié-and penetrating
his anus.? Defendant alsé sent child pornography to A.J. through a photo sharing
application-on the Xbox. |

- Z.M. testified that defendart wouldurge himto-take and send photographs

of Z.ME. -fnasturbéting using-both-his héﬁﬁ‘andﬁhe Xbox controller that vibrated.

Also, at defendant's urging, Z.M. tried "stickin g a fingerin [his] anus."
| 111. |
Defendant raises the following contentions on'appea1£
POINTI |

REVERSAL IS REQUIRED, BECAUSE THE TRIAL
COURT DID NOT ENSURE DEFENDANT'S

3 According -to the law, "sexual penetration” means "vaginal intercourse,

cunnilingus, fellatio or anal intercourse between persons or insertion of the
hand, finger or object into the anus or vagina either by the actor or upon the
actor's instruction. The depth of insertion shall not be relevant as to the question
of commission of the crime." N.J.S.A. 2C:14-].
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- WAIVER OF COUNSEL. WAS KNOWING AND
INTELLIGENT, AND, IF THE WAIVER WAS
VALID, BECAUSE IT INTERFERED ‘WITH
DEFENDANT'S-RIGHT TO REPRESENT HIMSELF
BY PREVENTING HIM FROM ARGUING
MOTIONS AND TESTIFYING OTHER THAN BY
BEING QUESTIONED BY STANDBY CGUNSEL.

A. THE WAIVER OF COUNSEL WAS
NOT VALID BECAUSE THE COURT
DID NOT FIRST ENSURE. THAT
DEFENDANT UNDERSTOOD . THE
PENAL CONSEQUENCES, THE
NATURE OF THE OFFENSES, THE
AVAILABLE DEFENSES, AND THE
RISKS OF PROCEEDING PRO SE. "

B. THE TRIAL COURT VIOLATED
DEFENDANT'S - -:RIGHT TO  -SELF--

-—--- - REPRESENFATION-WHENSTDENIED- - - - -

A MOTION TO SUPPRESS EVIDENCE ~
BEFORE GRANTENG HIS-MOTION TG:

- PROCEED PRO SE[J AND ORDERED-
THAT HIS TESTIMONY BE ELICITED-
THROUGH = QUESTIONING BY
STANDBY COUNSEL.

POINT II

THE TRIAL COURT COMMITTED REVERSIBLE
ERROR IN NOT SEVERING THE COUNTS
RELATING TO THE DIFFERENT CHILDREN, IN
NOT TELLING THE JURY TO DISREGARD
EVIDENCE OF DISMISSED CHARGES, AND IN
ALLOWING THE STATE TO IMPROPERLY
BOLSTER ITS CASE.

13
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A. THE TRIAL COURT COMMITTED .
PLAIN ERROR BY NOT.SEVERING -
"THE ~ COUNTS  "CONCERNING
UNRELATED = CHILDREN  AND -
EVENTS. | .

B: THE TRIAL COURT COMMITTED
PLAIN ERROR IN NOT CHARGING
THE JURY TO DISREGARD THE

OTHER-CRIME EVIDENCE
REGARDING. THE -DISMISSED
COUNTS. S o

C.REVERSAL IS REQUIRED BECAUSE
THE STATE BOLSTERED ITS CASE
AND DISPARAGED DEFENDANT'S
CREDIBILITY" WITH INADMISSIBLE

TESTIMONY. «

'D.: THE" ERRORS AT TRIAL.

INDIVIDUALLY 2 . -  AND.

CUMULATIVELY ;. ~  REQUIRE .

REVERSAL  OF  DEEENDANT'S

CONVICTIONS. « .. . -
POINTII -

DEFENDANT'S RIGHT TO A SPEEDY TRIAL WAS

VIGLATED BY THE NEARLY SEVEN-YEAR

DELAY BETWEEN HIS ARREST AND TRIAL .
SUCH THAT A REMAND FOR DISMISSAL OF THE

INDICTMENT IS REQUIRED.
POINT IV

RESENTENCING IS REQUIRED BECAUSE THE
COURT ERRED IN FINDING AGGRAVATING

FACTOR TWO AND NOT . ADDRESSING

14
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MITIGATING FACTOR FOUR, DID NOT MAKE
APPROPRIATE FINDINGS IN IMPOSING FINES,
AND IMPOSED ILLEGAL CONDITIONS ON-
CERTAIN COUNTS. - '

A. THE TRIAL COURT ERRED IN
"FINDING AGGRAVATING FACTOR
TWO BASED ON DOUBLE-COUNTING
AND WITHOUT. CONSIDERING. THE
NATURE OF THE OFFENSES[] AND-IN
NOT - ADDRESSING OR  FINDING

- MITIGATING FACTOR FOCUR DESPITE
"AMPLE EVIDENCE OF DEFENDANT'S
-CHILDHOOD TRAUMA AND MENTAL
HEALTH ISSUES.

B. THE TRIAL COURT ERRED IN -
IMPOSING - $16,500 IN FEES UNDER
N.IS.A. 2C:T4-10 WITHOUT

e ADDRESSING—FHE ~FACTS—OF-THE - —————
| . CASE AND- ISSUES AFFECTING
DEEENDANT'S ABILITY TG:PAY.

C. THE TRIAL COURT ERRED 'IN
IMPOSING PAROLE SUPERVISION
FOR LIFE ON COUNTS TWO, TEN,'
- SEVENTEEN, AND TWENTY-THREE,
AND MEGAN'S LAW ON COUNT
TWENTY-SEVEN. '

Defendant also raises several contentions in a pro se brief:*

POINT I

4 The brief does not follow a traditional format and these are the closest

approximations of point headings.

K 4-1 /
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INEFFECTIVE ASSISTANCE OF COUNSEL FOR .
NO RECORD OF COUNSEL FILING MOTION FOR .

DISMISSAL OF INDICTMENT FOR DENIAL OF

SPEEDY TRIAL BASED ON ANY POTENTIAL °

ISSUES TO BE TESTED BY COURT IN THE TIME
PERIOD OF REPRESENTING DEFENDANT AFTER
ONE YEAR AND UP TO SIX YEARS AFTER

DEFENDANTS ARREST AND CONTINUES

. CONFINEMENT.

POINT II

ERROR DENYING. MOTION. AND/OR COURT

FAILURE TO FILE MOTION DE NOVO FOR
DISMISSAL. OF INDICTMENT FOR DENIAL OF
SPEEDY TRIAL RESULTING IN IRREVERSIBLE
ASSUMED PREJUDICE-AFTER AT LEAST ONE OF
THETALLOWING [SIC]: ABOUT SIX AND A HALF
YEARS SINCE ‘ACCUSATION OF CASE OR
INCARCERATION  PROSPECTIVELY SEVEN

YEARS, EOURTEEN AND A HALF MONTHS TO.

INDICT, THE REAPPORNTMENT OF COUNSEL

FROM PRIVATE TO PUBLIC AFTER A YEAR IN -

TO CASE, HAVING TO HAVE NEW COUNSEL

REQUEST DELAY NEARLY TWO YEARS IN TO

CASE TO REVIEW RECORD, PROSECUTION
TAKING MONTHS TO FILE RESPONSE BRIEF,
PROSECUTION AFTER 4.5 YEARS POSSESSING

EVIDENCE OR LOCATION OF EVIDENCE

WANTED TO ADD.

POINT III

ERROR TRIAL COURT INTERUPTING [SIC] PRO
SE DEFENDANTS ORAL ARGUMENT DURING
MOTION FOR DISMISSAL OF INDICTMENT ON
GROUNDS OF DENIAL OF SPEEDY TRIAL

PROVENTING [SIC] DEFENDANT FR'OM_RAISIN G
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REPRESENIONS ([SIC] OF EVENTS WHICH:
CONSTRUCTIVELY CONSTITUTE, OR ITSELF
- CONSTITUTE: CITING PREJUDICE, OR CITE
" OPPOSING PARTIES DELAYS.

PGINT IV

ERROR TRIAL COURT DENYING MOTION FOR
DISMISSAL -OF INDICTMENT ON GROUNDS

SUGGESTING- THE COURT DELAYED TRIAL
RATHER THEN [SIC] STATE-PROSECUTION OR-
"THE COURT WAS UNDERSTAFFED". TSIC] -

HOWEVER, DISCOUNTING  ANY COURT DELAY
STATE-PROSECUTION HAD -EITHER OR BOTH
DELAYED CASE OR COMMITED [SIC] ACTIONS
‘CONTRIBUTING TO THE DEFENSE DELAY OF A
YEAR WITHOUTH [SIC] STATE PROACTIVELY
NEGATING . POSSIBLE PREJUDICES OR
D”EENDANT HAD SUFFERED PREJUDV“E.

POIN V

ERROR TRIAL COURT DENYING MOT“ON FOR
DISMISSAL ©F INDICTMENT ON GROUNDS OF

COURT SUGGESTING COURT DELAYED TRIAL

COURT, RATHER - THEN [SIC] STATE-
PROSECUTION; OR "THE COURT WAS

UNDERSTAFFED", [SIC] HOWEVER, THE =

COURTS JUSTIFICATION WAS BASED ON
AXIOM OF FALSEHOOD OR WAS ITSELF A
FALSEHOOD. PERSUINT [SIC] TO U.S. CONST.
. AMEND. 6 SPEEDY TRIAL CLAUSE.

POINT VI

ERROR DISTRICT TRIAL COURT EITHER NOT
FILING INDEPENDENT MOTION DE NOVO, OR
DENYING DEFENSE MOTION: FOR DISMISSAL

17
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OF INDICTMENT ARGUING.DENIAL OF SPEEDY .

TRIAL,” BASED- ON OTHER SOURCE'S
CONRABUTION [SIC] TO DELAY: DESPITE AT
LEAST ONE OF THE FALLOWING [SIC] STATE-
PROSECUTION DELAY OF AT LEAST ONE YEAR,
AFTER  STATE-PROSECTION ~ [SIC] HAD

. CONTRIBUED. [SIC] TO AT LEAST YEAR OF '

DELAY, OR SHERE {SIC] EXTENT OF DELAY.

POINT VII

ERROR -DENYING - MOTION AND/OR COURT-

FAILURE. TO FILE ,MOTION:.DE. NOVO FOR
DISMISSAL OF INDfCTMENT FOR DENIAL OF
SPEEDY TRIAL RESULTING IN IRREVERSIBLE
ASSUMED PREJUDICE IN AT LEAST GNE OF THE

FALEOWING [SIC] . CIRCUMSTANCES: CHILD" .

SEX CASE WHERE. CASE "OR "OTHER THIRD

PARTY JUDGEMENT [SIC], INVESTIGATION OR: . . .

INQUIRY INSINUATED TO HAVE CAUSED'
© SEVERE- EMOTIONAL INJURY TO' CHILDREN -
" IRRESPECTIVE DEFENDANTS CASE, EV;;DENCE

EXISTED: .

v,

3
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. “We first address de}fendant’_s contention that his right to a speedy trial was
violated due to the seven years that elapsed between his arrest and trial. By any -

objective measure, this is a substantial period of time, one that requires careful

In State v. Cahill, the New Jersey Supreme Court reaffirmed "that the -

four-factor,balancinganélysis of [Barker] remains the governing standard to
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evaluate claims -of a denial of the federal and state constitutional right to a
* speedy trial." 213 N.J. 253, 258 (2013). Those four factors are: "length of the
'delay, reason for the delay, assertion of the right by a defendant, and prejudice
to the de’fendarrt."- 1d. at 264 (citing 5&1_r1_<g;, 407 U.S. at 530). "None of the
Barker factors is det-erminativé, and the absence_ of one or smﬁe of the factors is
not -conclusive 'of the ultimate determination of whéth_er the right has. been
lvio.late_d” lg___ _aL2;6]...(Acﬁiﬁg+Mg,..4O7' U.S..at. 533). f'[T]he fa‘c.t..oris are
interrelated, and each must be considered in light of the releyant circumstances

of each parﬁcular case." State v. Tsetsekas, 411 N.J. Super. 1, 10 (App. Div.

2009) (citing Barker, 407 U.S. at 533).

When_delay exceeds-one year, the court;pré'sumpti'v! ely should-analyze all
of the Barker factors. Cahill, 213 N.J. at 265-66. We have previously

cautioned, however, against deciding "how long is too long . . . 'by sole reference

to the lapse of a specified amount of time." State v. Detrick, 192 N.J. Super:

424, 426 (App. Div. 1983)(quoting State v. Smith, 131 N.J. Super. 354, 360
(App. Div. 1974)). Legitimate delays, "however great," will not violate the

defendant's right to a speedy trial if it does not specifically prejudice defendant's

defense. Doggett v. United States, 505 US. 647, 656 (1992).
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It bears emphasis that longer delays may "be tolerated for serious offenses
or complex prosecutions." Cahill, 213 N.J. at 266. Intuitively, defense-caused '.
delay does not support a speedy trial violation and such delays are subtracted:

from the total calculus.. United St_ates v. Claxton, 766-F.3d 280, 294 (3d Cir.-

2014) (citing United-States v. Battis, 589°F.3d673,680 (3d Cir. 2009)); see-alse

State v. Long, 1 19 N J. 439 470 (1 990) (holdmg that "[a]ny delay that defendant

caused or requested would not welgh 1niavor of finding.a. Speedy trial violation"

(quoting State v. Gallegan 117 N.J. 345, 355 (1989))). Of course, purposeful ‘

delay tactics weigh heavﬂy agamst the State' Barker, 407 U.S. at 531.
"The only.remedy for-a violation of a. defendant s ng_ht SORE speedy tnal‘ B

"is dismissal of the cha'rge " Cahlll 213 N. J -at 276 .On: appeal "we reverse..

only if the court's- determination is clearly erroneous.." . Tsetsekas 411 .N.J.

Super. at It) (citing State v. Merlino, 153 N.J. Super. 12, 17 (App. biv 19.77))
o In this mstance the reasons for the seven- year period between arrest and .
are cleatly attr1butab1e to both 81des In part.-because speedy frial issues were
vra1sed at: d1fferent times, we do not have the beneﬁt of a comprehensive Law
Division -opinion that divides the overallldelay ..into di_screte periods and then

\
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explains and evaluates the reasons for delay in each of these time periods.’
Importantly, and as the State candidly acknowledges in its appellate brief, the
trial court did not make specific findings as to the Barker factors.

There are- many circumstances to- consider, @ncl.uding but not linmited to (1)
the seriousness of the crimes; (2) the complexity and logistical challenges-of an
investi_gation that required forens-ic analysis‘_ of digital eyidenqe used to-identify

.ancLlo,c.a.te‘ out-of-state child witnesses; (3) ﬂew_infonnaii.on'tprévided_by two

child victims who had been reluctant initially to reveal that they had been urged

to engage in anal penetration; (4) the number of judges assigned to preside over—

various events; (5) numerous pretrial-motions defendant filed at all stages of the

case;® and (6)-defendant's unorthodox defense strategy, which may be relevant

in devtenninir-kg» whether that defense was prejudiced by delay.

> Compare State v, May, 362 N.J. Super. 572, 596 (App. Div. 2003), where a-
single trial judge applied the Barker factors, divided the time into discrete

periods of delay, and attributed each period to the State, defendant, or court -

system.

§ Under the third Barker factor—the extent to which a defendant asserts his or
her speedy trial right—a defendant's filing of multiple "indisputably frivolous"
motions weighs against a finding of a violation. United States v. Loud Hawk,
474 U.S. 302,314 (1986). Asnoted, defendant moved to proceed pro se because
he wanted to file more motions and did so at a prolific rate after he was accorded
the right of self-representation. We are not in the best position to determine
which if any of the denied motions were frivolous, and we leave that
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It is’ impracticable for us to review this.record and exercise original

jurisdiction pursuant to R. 2:10-5 to decide the ultimate question whether

defendant's right to a speedy trial was violated. See Tomaino v. Burman, 364 -
N’.J. Supef. 23'4—35 (App. D:iv.r 2003). (opining that appellate courts should -
exercise ‘original jurisdiction “only with great frugality"). Moreover, - it is
.conceivable, if not likely, that the current record is not adeqlllate to pgrm—it a
fuléome.réView of the Béike_i' factdrs. The circum;tanc.es.-explaining..cértain
_periods of delay, for exa—mphe, may be outside the (;urrent record, in which event

further factfinding may be necessary. Exercise of original jurisdiction is

discouraged if factfinding is involved. Statev. Micelli; 215 N.7J. 284, 293’(201‘3-‘)1 :

(qu}}otiz.ag-'-S-tgte V. Samntos, 21 ON.J- 12 9‘,.‘.".1 42 (20 12jy.

- We therefore believe review of the Barker factors is best delegated tothe
trial court'in the first instance. A trial court is better suited than \"ile aré to
undértake "the difficult task of balancing all the relevant factors relating to the |
respective interests of the State and the défendént[]," and to provide "subjective
reactions to the particular circumstances [to] arrive[] at a ~jlist.'C0nCIUSi0n."

Merlino, 153 NJ Super. at 17.

determination to the sound judgment of the trial court on remand. We also note

that defendant was informed on multiple occasions that filing voluminous
motions would lead to further trial delays.
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- Accordingly, we remand the matter to the Law Division to (1) catalog and

compartmentalize all of the discrete periods of delay, (2) determine and-evaluate

the specific reasons for delay, and, (3) as to delay attributed to the State,

.determine whether the delay was the product of the case's complexity or other

legitimate justification, or-else was the product of purposeful delay tactics or
mere.inactio-n. ‘The Law Division should apply-the Ea_f@ factors in light of
tho_s-e':ﬁndin‘gs..

As noted, this analytical process "necessarily involves subjective reaction ,4
to the balancing of circumstances." State v. Szima, 70 N.J. 196, 201 (1976)-

We leave it-to the sound discretion of the trial court'regarding the conduct-of -

- those proceedings, including whether testimony is necessary. Should the court

conclude defendant's speedy trial rights were violated, it silall vacate-defendant's
judgment of conviction and dismiss the superseding indictment.
V.
‘Defendant claims that he did not knowingly and intelligently waive his
right to trial counsel. Contrary to defendant’s assertions on appeal, the recofd

clearly shows that he was apprised of the risks of proceeding pro se and that he

‘“knowingly a;id voluhtarily, indeed gladly, accepted the challenges of self-
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representation, in'large part because he wanted to advocate for himself publicly
and make a statement in support of pedophilia. - ' I

Defendants have both the r1ght to counsel and the rlght to represent

themselves. State v. Dub01s 189 N T. 454, 465 (2607). To exerc1se the right to
. proceed pro se, defendants must knowmgly and volmtamly waive thelr right to

counsel. _State v. Reddish, 181 N.J. 553, 587 (2-004). Before allowing a

defendant to. .p.m:e.eed pro se, a.court.must conduct an on-the-record inquiry- of .

the .defendant. See In re DilLeo, 216 N.J. 449, 47‘9’(20‘14) (concluding it Was

improper for the tr1ai court Judge- to. deem the r1ght to .counsel waived w1thout a’
. searchmglnqul “by the court) The defendantus to "be made aware of the .

dangers . and u1sadvantages of se%f—rep:cesentaiTon S0 that the record Wnl

estabhsh that 'he knows What he is domg and hls~cho1ce is made Wlth-eyes

open.'" Faretta V. Cahforma 422 U S. 806 835 (1975) (quotmg Adams V.

United States ex. rel. McCann 317 U S. 269 279 (1942))

The New Jersey Supreme Court spe01ﬁcahy requlres that defendants

wishing to proceed pro se be made aware of

(1) the nature of the charges statutory defenses, and
possible range of punishment;- (2) the technical
problems associated with self-representation and the
risks if the defense is. unsuccessful; (3) the necessity

. that defendant comply with the rules of criminal -
procedure and the rules of evidence; (4) the fact that the
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lack of knowledge of the law may impair defendant's
ability to defend himself or herself; (5) the impact that
the dual role of counsel and defendant may have; (6)
the reality that it would be unmwise-tiot to accept the
assistance of counsel; (7) the need for an open-ended
discussion so that the defendant may express an
understanding in his or her own words; (8) the fact that,
if defendant proceeds pro se, he or she-will be unable
to assert an ineffective assistance of counsel clainy; and

- (9) the ramifications that self-representation will have
on the-right to remain silent and the privilege against
seH-incrimination.

[Dubois, 189 N.J. at 468-69.)

In this-instance, the court first responded to defendant's request to proceed
prd seby erdering a competency examination by a forensic psycholegist. The

- ————psychelogistexarmned-defendant and-determined-thathe-fully-grasped-ims-iegal— -
situation. Accordingly, the court found defendant competentto stand.trial.

The court also-determined that defendant understood the crimes he was
charged with, the elements of those offenses, and the sentence that could be
imposed were he to be convicted. The judge also ensured that defendant knew
what he was giving up and what self-representation entailed. Although the judge
expressed skepticism concefning defendant's proposed defenses, defendant was
steadfast in his assertion that he could present the "best defense" for himself

because he was "well acquainted with the law . .. and . . . kn[e]w the particulars

of the case better than anyone."‘
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On October 20, 2015, defendant was agai.n dppris-ed of the risks of
proceeding pro se, to which he replied that he was "better equlpped than many
people” to handle hlS defense because he was "devoted todo thls case. [He was]
«— .. well aware of all the cucumsta‘nces- and everything surrounding the case
even beyord what's ‘in.discovery." The ju‘dge then engaged in a tharough and
pro*bingcolloqdy during which defendamnf expressed that-hefully understood the .
difﬁcu’ities with: proceeding pro: se: A‘]thodgh the judge. continued. to question
the wisdom of defendant’s election, he found that ._defendant-'s request was "clear -
andiuneduivoc_al in-so_ite of the.pitfalls ... . fand] difficulties-. . . he has indicated .
he is aware of™. The Judge Lhereup'on founddefendant's waiver to be madc
knowmg]_y and voluniarﬂy | X

After review-iﬁg‘.;t‘he trial court's, thorough ‘and pmbing colioquies}"with
defendant .in the .course of two" ‘hearings, we conclude that defendant was

properly adv1sed by the court in. accordance Wlth Faretta and Redd1sh and the -

trial court did not abuse-its discretion in finding that defendant 'kno.win‘gly.- and
voluntarily waived his right to be represented by counsel at trial. See Dubois, .

189 'N.J. at 475 (applying abuse-of—discfetion standard of review to trial court

finding of knowing and intelligent_ waiver of right to counsel).
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VI

Defendant next contends that despite having granted defendant"s-request
to represent himself at trial, the trial court did not respect defendant’s
constitutional right of self~represent-ation and instead impeded defendant from
pursuing his chosen trial strategy .or allowed standby counsel to do so.
Sbe.cifi'c;glly, defendant asserts that the trial-court (I) refused to permi';- defendant
to,co'n;crol th¢ litigation of a motion to suppress evidence sg:ized pursuant to a
search warrant and (2) reqﬁired’ defendant to answer questions -pésed by standby
counsel rather than permif defendant to testify in narrative fashion, thereby

allowing standby counsel to screen-cut questiens tirat defendant wanted posed

to him on_the witness stand.

We begin our analysis of these contentions by acknowledging th-fr
principles of constitutional law that we must adhere to and safeguard. Once a
defendant has‘ivaived fthe right to counse} and has be_en.granted the right of self-
represeﬁtatiOn, he or she must b.e éffordéd the ability "to control the organization
and content of his [or her] own defense, to make motions, to argue points of law,
. . . to question witnesses, and to address the court and the jury at appropriate

points in‘the trial." Dubois, 189 N.J. at 466 (quoting McKaskle v. Wiggins, 465

U.S. 168, 174 (1984)). It does not matter that the trial court is justifiably
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skeptical ‘of the defendant’s trial strategy and earnestly wants to protect a
defendant from the adverse consequences of ill-conceived pro se arguments. As

our Supreme Court noted in State v. King, "[t]he trial court was concerned

understandably about défergd-anf’s ability to present a sound defense. Such
coneern, no matter how well-intentioned, ca@ot override defendant's exercise
of his right to' decide torcl-)resen.t‘himseIf.'" 211_) N.J. 2,21 (2012), N
In.determining whethera defendant's-right to.conduct his own_d'h_fen;.se' has
been respected, "the.primary focus must be on whether the defendant had a fair

chance to present his case in his own way." MocKaskle; 465 U.S.. at 177.

Although the appointment of starndby counsel is permitted, the defendant must
maintain "actual control over the-case he chooses to present to the jury." . Id. at
178. StanZiBy counsel’s‘pa;ticipatior; must not—:"destfey_.the j’m;y’é perception
that the defendant is representing himself." Ibid. Furthermore, and of particular
importance in the circumstances of the case before us, the trial 4couﬁ must not
allow standby counsel to “subs.tantiall:y interfere[ ]-with the défendant’s trial
Strategy.” Reddish, 181 N.J. at 597 (citing McKaskle, 465 U.S, ;t 178). When
such interference occurs, the constitutional right of self-represenéation 18

violated and reversal and a new trial is required. See State v. Gallag‘her, 274

N.J. Super. 285, 289 (App. Div. 1994),
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A. ‘ ’

Defgpdant co_ntends the trial court e;r:ed.by not respecﬁng his right to
control the litigation of a defense motion to suppress evidence obt‘ainéd from a
search warrant. The validity of the warrant and the ensuing search, which is not
challenged mthls appeal was instead litigated by appou ted counsel. We reject
defendant's contention becau'se the suppression moti‘on‘was argued and decided
before defendant ‘was.. gﬁmt-e.d' éuthoﬁty to procééd pro ée. We see n,o.
constitutional error inthe judge's decision to deny defendant's request to-re-

litigate a motionthat had already been decided.

As noted, a pro se litigant has the right to make motions and argue points

of-law. Dubois, 189NJ at-466 (cmng McKaskie, 465 U.S. & 174‘ That right

doesnot autematically entitle a pro se defendant to re-litigate motions that were

decided before the defendant waived the right to appomted counsel and was

fornally accorded the right of self—representatlon {Nor was the tnal court
ey s

IR e IS, "‘-“""W

obliged to delay ruling on the suppression motion until after deciding whether
to grant defendant's request to proceed pro se.. The sequence of deciding pending
motions is a matter vested in the. discretion of the trial court. See R. 3:9-1(d)

(authorizing the trial court to set dates for hearing pretrial motions and
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explaining "the court may in its discreti‘on . . . schedule any necessafy pretrial
~hearings"). | |
At bottom, the record in this case makes clear that the Law Division- in
this. case showed gréat‘ respect, and commendable patfence, with regard to
defendant's right t‘oiliti'gat‘e‘ motions once he formally attained pro se ~stat‘us. :
. B. . |
Defcm.ia-ﬁ.t...--nex’;_.contends.. he was deprived of his ‘right of. self-
representation when the trial court required. that defendant's- te'stimony' be
elicitéd through questions posed by standby _counsel rather than in a narrlétive ”
format or-by having defendant-question-himself: . Mtﬁoygh defendarit-refers to ' *
cases where trial cqﬁffis. hép__pea;ed to aI-I;)wt-h-e, defeiﬁdant to testify by narrative, -
' defendant cites to .no.:N:Tew Jersey case that holds, or even suggests, that a pm-s'é
" defendant is entitled as. of right to present testimony through-a narrative format.”
We hold that as part of a trial court's general authority to co.ntrol the
proceedings, including the "mode . . . of 'interrogating-. Wiiness‘és;"'-N.'J.RNE.

611(a), the court has broad discretion in deciding whether toval'low a pro 'se

7 See State v. Rubenstein, 104 N.J.L. 291, 294 (Sup. Ct. 1928), where it was
held that the court did not err in requiring the direct examination of the plaintiff
by question and answer, not narrative form, because it is "a matter within the ~
discretion and control of the trial court.” : '
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defendant to testify in a narrative fashion or to tequire instead that defendant's

testimony be elicited through questions posed by standby co,u.ns'_,_el'. See United

States v. Beckton, 740 F.3d 303, 306 (4th Cir. 2014) (explaining that trial

management decisions such as "whether [a pro se defendant's] testimony shall
‘be in the form of a free narrative or responses to specific questions" are
@scretionary ,(quotingi*‘ ed. R. Evid. 611 advisory cmnmi'ttee.‘s; note)).
.Although the trial court acted within i{s' discreti.on_in.precludjng.défendant
from testifying in a free narrative, the decision to require a pro se defendantto
testify by answering questions. posgd' by standby counsel is subject to- an

important caveat: it is fora self-represented deferdant, not standby counsel, to

decide ultimately what testimonial evidence the -defense presents to the jury.
Defendant contends in this re gard-that—sténdby counsel did not ésk questions that
defendant wanted to have posed to him on the witness stand, thereby impeding
his right of self-representation. |

In addreésing this argument, we-first note-that it is not the role of standby
counsel or a trial judge to ;‘)revent a pfo se defendant from pursuing a reckless
or foolhardy triaiﬂ strategy. See @g, 210 N.J. at 21. ("[N]o ﬁlatter how well-

intentioned, [a trial court] cannot override [a] defendant's exercise of his [or her]

right to decide to represent himself [or herself]."). Defendant was explicitly
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warned that by accepting the right of self-representation, he was waiving the

right to claim ineffective assistance of counsel. See Faretta, 422 U.S. at 834

n.46 ("[A] defendant .who _elects to represent himself [or herself] cannot
thereafter complain that the qualJf'y of his [or her] own defense a*nounfced to a
dema1 of 'effective: assmtanceof counsel ", "[E]Ven m cases-where the accused
1s~harm1ng himself by 1nS1st1ng on- conductmg his own defense respect Tor
1nd1v1dual autonomy req‘mree that he be allowed_to £0.t0.jail under his own
banmmer if he so des-lres and if ,he makes the choice "with eyes open." I_IgLed

States ex. rel. Maldonado V. Denno 348 F 2d 12, 15 (2d C1r 1963)

While sta: 'adby connsel_may cmﬁon a pro se! chent of the pe*lls nf hls or .
her mtended course of acnon -and of“‘e’ adv1ce on-a sourrder approach counsel
must-not 1nterfere W1th a-pro se. defendant S chosen tnal strategy- however ill-

conceived or self—defeatlng Reddlsh 181 'N.J. at 597 98 ‘As. a general

pr0pos1t10n therefore, a pro se defendant should be permltted to ‘glve testlmony

that-stanidby counsel and the court know from their exper1enc-e< might lessen the

| chances for ac'quitAtal.‘ It'plainly "appea_rs_ that is exactly what happened in this
case. . : T

| Before defendant testified on his own behalf, the trial court explored

whether defendant and standby counsel had an opportunity to review the
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questions that would be posed during defendant’s direct examination. During
this colloquy, standby counsel explained to the court:

Okay. Well, Judge, this morning I received
a couple of pieces of information. One is
questions, I think there's 215 of them here.
Okay. And another one-has another 40 or
30 of them, I-guess. And I had spoken to
the client about the fact that where the case
is at this point in time, what type of
mformation the jury’s already seen, and the
- focus of the questions mainly on the four
individuals who testified, whereas some of
these other questions are more far reaching
and into wvarious other, if you will,
collateral areas, and I had basically
indicated to. him that I have a series of
questions, a limited number of questiens..

The-questions-are-designed-to-allow-him-to—— -
- give his version to the jury;;be.‘cau'se Ithink -~
that’s what the jury wants to hear: They
heard the State’s version. Now it’s [their]
opportunity to hear his. version, and
obviously he would have to have latitude
and.-we try to ask general questions to allow
that to happen.

[Emphasis added.]
| Later in the collc.>quy, the trial court explained, “[sJo I think what [stan.dby
counsel] is saying is that n&[ necessarily every question he would ask, because
he’.s trying his best, also, to focus you towards . . . the objective of being found

not guilty, but he’s going to ask a number of those questions.”
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'The court then _-askt;,d _de,fe_ndant Whethér_that_ made sense, 'to which
| ~defendant replied “[o]kay.”

The record thus shows that while standby counsel did not pose every
specific ques’gion that defendantmay have draﬁéd, he ,did‘pbse “general questions
designed to afford defendént-t;rle ‘latit'ude to present his own version. | We believe
it Is especially important that defendant on.appeal does not peint to a single .

: : T
testimonial fact that he wanted to present to the jury but was precluded from
B doing éo by the que'sﬁon-and-ans‘wer format as it was actually employed in this.
case. In other words, defendant does not specify-any admissible e.videnCc? in- .
support of his trial_ strategy that-he Wasno.t--abie fo, @lap&befpfe the Jury dﬁripg
ﬁis tl’-ié.lt&SﬁHléﬁ‘f], :l_;, : .. R | o . -

. 'in sam, defenda;r_;fhasnot 'sh'.own how tﬁe-questien-aﬁd-answerqforma-t as
,actual-ly_ applied in . this case sﬁbstaﬁti‘ally inferfered, if at all,. with the
presentation of his trial strategy. We add that de’fendant doés not. claim on.

- appeal that the trial court or standby counsel impeded h1rn from presenting his .

® While a self-represented defendant has the right to decide what evidence the
defense presents, he or she has no-right, of course, to introduce inadmissible
testimony. See Dubois, 189 N.J. at 468 (requiring a court to advise a defendant

‘that is seeking to proceed pro se of the necessity that he or she comply with the
rules of evidence). The right of self-representation, in other words, in no way
restricts a trial court’s authority and discretion in making evidentiary rulings or
otherwise managing the trial proceedings. '
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arguments in his.sy‘lmmationf to the jury.- We th‘érefore conclude that defendant
was.afforded, through the.combination. of his testimony and arguments, "a fair
chance to .pres_enﬁt his case in'his own way." McKaskle, 465 U.S.at 177.
| LOVIL

| ‘De_fendaﬁt claims for the first time on appeal that the trial court should
have sua »-spgnte,-severed the.counts finvo.lv-ing' each child Vicﬁ_im;-' Defendant
argﬁ;as}tha:t.by. égg‘r.egating.:th-ev_‘_.o‘ﬁens:es. involving. aﬁ fbﬁr child victimns into a
single trial, the State v-imp,r‘o‘p}erly suggested that-defendant had a propensity for
child predation..” -~

+ Defendant’ is’ -hard~pressed .o -complain “that; the joinder: of charges

inaPP¥6ppiaIely suggested his _predisposition for. pedophi:l-ia'give‘h”theft his'trial
strategy- emphasizede:that ‘he-was sexudlly. attracted:to young boys and’ had the
right -to. perform acts prohibited by law and charged-in -the 'su’peréedirig
indictmeﬁt. - It-was .«defendant, .in -other  words; “‘who - placed 'his’f sexual
predisposition squarely before the jury. o T

_We add that even 1n the ab.se'n_cerf such an unusual defense strategy, -

joinder of similar charges may\b;-:,perrﬁitted’ in sex abuse and child pornography

c‘ase‘s.in_volving multiple victims. See State v. Davis,’-'3_90=N';J . Super. 573, 599

(App. Div. 2007) (COr_iéludihg; that"fé”iling'td séver the. case W‘a's .n-ot "clearly
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comment was elicited in response-to defendant's: suggestion that she had
attempted to improperly influence ‘the ‘children by asking them questions about -
sexual. penetration. In these circumstances, we conclude that no improper

bolstering-of the States case occurred. - See-State v. B. M 397 N.J. Super 367,

380-81 (App. Div. 2008) (explaining the "openmg the door"” doctrine, which
allo Ows responsive evidence that would otherwwe be 1nadm1ss1ble)

Even.if Déte.c.twe. TOZZl.S_._an.SWBI’AWe’I’.e :.de'eme‘d to. 56' inadrnissibié," h‘ef" ‘
brief, isola‘;ed remark was not cleatly capable of producing an unjust result, Rule
2:10-2; considering:the overwhelming strength of the S-fate'scase with respect
to défendant’s rolein inducing the-child Victims to video record-therfiselves in
the .a‘cjt».of; masi.uxbatiorh'?anﬁfanalfﬁpene’t—’rnaﬁijn:@ .

. Defendant further claims that-the State improperly atticked his credibility
by eliciting that -defendant. prdmised the children he ‘would not save' the videos
or piQtui’GS sé as to persuade the children to send them. We conclide that the
trial court did not abuse its discretion in ruling thié ‘.testi'mony»f{x}'és‘-admissible' to -

show the.influence defendant exercised éver the children. See State v. Scott,

229 N.J. 469, 479 (2017) (stating evidential rulings are only disturbed on appeal

if there was a “clear error in judgment . . . so-wide of the mark that a manifest

denial of justice resulted”) (quoting State'v. Perry, 225 N.J 222,223 (2016))).
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Finally, with réspect to defendant's trial-related contentions, we agree—
a—nd the S_-t:a‘_ce‘ on a—ppeal doe_,s_ not dispute—that it was inappropriate for the
prosecutor in summation to remark, "[s]o much for the defendant's argumént
- that he was always truthful." This isolated, off-hand comment in no. way

affected the outcome of the trial. R. 2:10-2; see also State v. Wakefield, 190

N.J. 397, 467 (2007) tholding that reviewing courts should not reverse unless
the pros'ecutor's conduct was "so egregious that it deprived the defendant of a

fair trial" (quoting State v. Pennington, 119 N.J 547, 565 (1990))):

In sum, any evidentiary, prosecutor comment, or jury-instruction errors

<

that-may have occurred are minimal and, even when: viewed.cumulatively,

provide no- reason "to. reverse defendant's convictions in light of the
overwhelming evidence presented by the State-and by the defendant-through his

admissions. We therefore do not hesitate to conclude that none of the alleged

trial. errors, singl.y' Qf collectively, "cast[] doubt on the propriety of the jury

verdict." State v. Jenewicz, 193 N.J. 44.0,.474 (2008).

We similarly reject defendant's contentions regarding the sentence that
was imposed. The trial court did not engage in impermissible double-counting,
as defendant claims, when it found aggravating factor two, which focuses on the

gravity and seriousness of the offense. N.JS.A. 2C:44-1(a)(2). Although
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: “[e]lemen-ts of a crime, including those that establish its grade, may not be used

as aggravating factors for sentencing of that particular crime," State v. Lawless,
214 N.J. 594, 608 (2013), a court "does not engage in double—c.ountirig when it
considers facts showing defendant did more than the minimum the State ig

required {o prove to establisk the elements of an offense." State v. A.T.C., 454

N.J.-Super. 235, 25455 (App. Div. 2018) (citing State v. Fuentes, 217 N.J. 57,
75.(2014)). Here, the judge properly found. aggravating factor two.based.on a

"pragmatic assessment of the totality of the harm inflicted by the effender on

the victim." State v. Kromphold, 162 N.J. 345; 358 (2800).

‘The child victims.in thfs;c‘ase p:.resgﬁted compelling evidence.of the harm'r "
defendant inflicted by béfriending them, confusing them, and uil'timat'e.i'y'
inducing them to engage in perverse sexual acts. This-férrrr of emotional and
psychologigal harm is not an. elerri'eﬁt of the offenses for which defendant was
convicted, and, therefore, the sentencing court's careful attenti;)n to this type of
harm does not constitute double-counting. ALC_, 454 N.J. Super. at 254-55.
‘Rathe}r, this harm p;'operly supports a finding of aggrav.ating factor two. State
v. Logan, 262 N.J. Su'per.' 128, 132 {App. Div. 1993) (upholding a finding of

psychological damage to support aggravating factor two).
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Defgndant‘s secpnd sentencing contention, that the judge failed to ﬁna
mitig_latin g_facftor foul-,9_is also WithQut merit. (Although "mitigating factors that
are suggested in the record, or are called to the court's attention, ordinarily
should be considered,” in this instance, defendant failed to establish any
legitimate basis upen which to conclude-that there were ‘substantial grounds 1o

excuse or juétify his conduct. State v. Blackmon, 202 N.J. 283, 297 (2010)'

(c1t1ng State V. Da121el 182 N.J. 494 504-05 (2010)) Defendant asserts that he

suffers from a mental disease or defect and trauma from a trobled youth. See

State v. Briggs, 349 N.J. Super. 496, 504 (App. Div. 2002) (recognizing prior

abuse*and-’-mental illmess are "highly relevant” when determining if mitigating"

Afactoirs apply). But he has-offered no evidence of any sach mental Impairment
and“no_suc’n impairment was revealed in his competency evaluation or -in~his
numerous motions before the court. Furtherfnore, the record shows defendant
never offered e;\fidence that he was traumatized by a troubled childhood.

Next, defendaﬁt claims that thé c.ourt.imprjo‘pe-rlly imposéd écéxhbined Sex
~Crime Victim Treatrﬁent Fee of $16,500 pursuant to N.J.S.A. 2C:14-10. In

calculating an appropriate amount, the sentencing court must consider not only

® See N.J.S.A. 2C:44-1(b)(4) ("There were substantial grounds tending to

excuse or justify the defendant's conduct, though failing to establish a
defense.").
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 the nature and circumstances of the offenses oom_mitted but also the defendant's

ability to pay. State v. Bolvito, 217 N.J. 221, 234 (2014). In doing so, the court -
"should look be)}ond the defendant's current assets and anticipated income
during the period of incarceration." Ibid. |
In this instance, the sentencmg Judge considered facts about defendant
such as his work- thtory,that led the Judge to conclude that defendant could pay
‘this amount at some point followmg hrs release Any such analysis necessanly
1nvolves speculatmn as to a defendant's earning potential in the distant future.
- We also recogmze as defendant aptly notes, that convicted sex offenders may -
face snec1al difﬁcu,ltles 15 finding g oamﬁﬂ empﬁoyment upon their” release er';‘l_
‘prlso.n. | e J o
Given the-"j:r-];.h_ereqt irrrprecisi-onjin»‘predicti.ng a defendant's future--ihcome,
we do not b,eli_eve the senterlcing court abus'ed.(its,vdiscretion when'it found that =
defendant will be able to pay $16,500. - We decline tov substitute our own.
prediction of defendant's future earnings-'in place of the sentencing court's
estimation. Nor do we believe the sentencing court abused its discretion w‘itlr
respect to its' ﬁndi,rrgs pursuant ‘to &M_ regarding'» the nature and

circumstances"of the offenses defendant committed. See Fuentes, 217N.J. at 70
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(holding that appellate courts apply the abuse of discretion standard when
reviewing a judge"s sentencing decision).

Finally, while defendant is without question subject to paroie supervision
for life pursuant to N.J.S.A. 2C:43-6.4, and to the requirements of Megan's Law
pursuent to N.J.S.A. 2C:7-2, we agree with defendant that the trial court erred
' .in irriposing pagq_le supérvision for life on defendant's conviction for count two.
H:oWeVef, the jﬁdgmeﬁt of céxiVic_tign'_(_lO_C_)._do_es.».no.tre.ﬂe.cL.tha"c..‘chis. éancﬁon
was imposed on that particular count, so there is no need to correct the JOC.

VHL

-~ To the’extent we have not aiready addressed them, any other arguments

raised by defendant in this-appeal, whether in the brief submitted by counsel or
defendant's pro se brief, see supra note 4, aﬁ-not-have sufficient merit t‘o
warrant discussion in this written opinion. R. 2:11-3(e)(2).
1X.
For the foregoing reasons, we remand-the case-to the Law Division to
assess defendant's speedy trial claim in accordance with the instructions set forth

in Section IV of this opinion. In all other respects, we reject defendant's

contentions and affirm his -convictions and sentence. We do not retain

jurisdiction.
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Affirmed in part and remanded ‘for proceedings ‘consistent with this

opinion.

t frereby certify that the foregoing
is 2 true_copy of the original on

ke in my office. Agg\}h\/

CLERK OF THE TE DIVISION
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Judgment of Conviction & Order for Commitment

Superior Court of New Jersey, MONMOUTH County

‘State of New Jersey V.
‘ast-Name First Name A.'.Mvigidle_ Name
WOLCHESKY ' . GARY ' N

Also Known As
GARY WOLCHESKY JR GRRYGODX GENETIC SUPREMACY TEENTECH BLUE HOME DOG

Date of Birth SBI Number Date(s) of Offense
10/20/1988 4204798 10/22/2009

Date of Arrest PROMIS Number Date Ind / Acc / Complt-Fied | Original Plea- Date of Original-Plea
107/22/2009 09 004948-001 07/16/2014 Not Guilty  [] Guilty 10/03/2014

Adjudication BY - 1 iy Plea Jury Trial Verdict [ ] Non-Jury Trial Verdict ~ [] Dismissed/ Acquitied  Date: 11/18/2016

COUNTS 7: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF 15 YEARS AND A TERM OF PAROLE SUPERVISION FOR
LIFE, TO RUN CONSECUTIVE TO COUNT 15, 20 & 26 AND CONCURRENT TO 1, 2, 3, 5, 6, 8, 9, 10, 11, 13, 16, 17, 18,
22, 23 & 27. PURSUANT TO THE NERA, DEFENDANT MUST SERVE 85% OF THE MAXIMUM TERM. UPON DEFENDANTS RELEASE FROM
PRISON, A FIVE (5) YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED. ALL TERMS AND CONDITIONS OF MEGANS LAW
ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

COUNT 15: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF 15 YEARS AND A TERM OF PAROLE SUPERVISION FOR
1LIFE, TO RUN CONSECUTIVE TO COUNT 7, 20 & 26 AND CONCURRENT TO 1, 2, 3, 5, 6, 8, 9, 10, 11, 13, 16, 17, 18, 22,
23 § 27. PURSUANT TO THE NERA, DEFENDANT MUST SERVE 85% OF THE MAXIMOM TERM. UPON DEFENDANTS RELEASE: FROM
PRISON, A FIVE (5) YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED. ALL TERMS AND CONDITIONS OF MEGANS LAW
ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

COUNT 20: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF EIGHT (8) YEARS AND A TERM OF PAROLE
SUPERVISION FOR LIFE, TO RUN CONSECUTIVE TO COUNTS 7, 20 & 26 AND CONCURRENT TO 1, 2, 3, 5, 6, 8, 9, 10, 11,
13, 16, 17, 18, 22, 23 & 27. PURSUANT TO THE NERA, DEFENANT MUST SERVE 85% OF THE MAXIMUM TERM. UPON
DEFENDATNS RELEASE FROM PRISON, A THREE (3) YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED. ALL TERMS AND
CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET
RESTRICTIONS.

(Cont...)

It is further ORDERED that the sheriff deliver the defendant to the appropriate correctional authority.

Original Charges
Ind / Acc / Complt Count Description Statute Degree
14-07-01248-8 1 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETARER 2C:24-4A 3
14-07-01248-S 2 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B(4) 2
14-07-01248-S 3 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
14-07-01248-S 4 OBSCENE MATERIAL TO MINOR - SELL/DIST/RENT/EXHIBIT 2C:34-3B(1) 3
114-07-01248-5 5 SEXUAL ASSAULT-VIC < I3 & DEF 4+ YEARS OLDER 2C:14-2B 2
14-07-01248-S 6 CRIMINAL SEXUAL CONTACT 2C:14-3B 4
14-07-01248-S 7 AGG SEX ASSAULT 2C:14=2n 1
(Cont...)
Final Charges
Ind / Acc / Complt Caount Description Statute Degree|”
14-07-01248-8 1 ENDANGERTNG-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETAKER 2C224-42 3
14-07-01248-S 2 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24~4B(4) 2
14-07-01248-8 3 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
14-07-01248-S 5 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
14-07-01248-S 6 CRIMINAL SEXUAL CONTACT 2C:14-3B 4
(Cont...)
Sentencing Statement
It is, therefore, on 04/28/2017 ORDERED and ADJUDGED that the defendant is sentenced as follows:

. - T — -

Total Custodial Term Institution Narne Total Probation Term
046 Years 00 Months 000 Days CARE COMMISS/CORR 00 Years 00 Months

New Jersey Judiciary, Revised Form Effective August 1, 2016, Promuigated July 22, 2016 by Supplement to Directive #4-12, CN: 10070 page 10of §
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State of New._Jersey V.
WOLCHESKY, GARY N

S.B

1. # 420479E Ind/AccT Complt# 14-07-012 48-S

dditional Conditions

each degree.)

; . Standard_
1st Degree @ $
2nd Degree @ $
3rd Degree @ $
4th Degree @ $
DP or
petyop ——C& 8

pEDR (N.J.S.A. 2C:35-15 and 2C:35-5.11)

A mandatory Drug Enforcement and Demand Reduction (DEDR)
penalty is imposed for each count. (Write in number of counts for

D DEDR penalty reduction granted (N.J.S.A. 2C:35-15a(2))

Total DEDR Penalty $

The court further ORDERS that collection of the DEDR penalty be
suspended upon defendant's-entry into a residential drug program
for the term of the program. (N.J.S-A. 2C:35-15¢) 1

Doubled

A

® eee®
@B v e

|

4FZ\

Forensic Laboratory-Fee (N.J.S.A. 2C:35-20)

‘Total Lab Fee

Offenses @ $- $
VCCO Assessment (N.J.S.A. 2C:43-3.1)
Counts Number Amount
1235678'9 8 @ $50.00
10 11 13 15 16 5 @ $50.00
17 18 20 22 23 5 @ $50.00
24 26 27 3 @ $50.00

Total VCCO.Assessment $ 1,050.00

Vehicle Theft / Unlawful Taking Penalty

(N.J.S.A. 2C:20-2.1)

O
]
%

l
O

O

The defendant is hereby ordered to provide a DNA sample and
ordered to pay the costs for testing of the sample provided
(N.J.S.A. 53:1-20.20 and N.J.S.A. 53:1-20.29).

The defendant is hereby sentenced to community supervision for

lfe (CSL) if offense occurred before 1/14/04 (N...S.A. 2C:436.4)

The defendant is hereby sentenced to parole supervision for life-

(PSL) if offense occurred on or after 1/1 4/04 (N.J.S.A. 2C:43-6.4).

The defendant is hereby ordered to serve a___ 16

which tenm shall begin as soon as the defendant completes the.
sentence of incarceration (N.J.S.A. 2C:43-7.2).

The court imposes a Drug Offender Restraining Order (DORO)
(N.J.S.A. 2C:35-5.7h). DORO expires

year term of
parole supervision, pursuant to the No Early Release Act (NERA),

The court continuesfimposes a Sex Offender Restraining Order
(SOROQ) if the-offense occurred on of after 8/7/07 (Nicole's Law
N.J.S.A. 2C:148712 or N.J.S:A.2C:44-8).

The court imposes a Stalking Restraining Order (N.J.S.A.
2C:12-10.1).

Findings Per N.J.S.A. 2C:47-3

[
O
O

The court finds that the defendant's conduct was characterized
by a pattem of repetitive and compulsive behavior.

The court finds that the defendant is amenable to sex offender
treatment.

The court finds that'the deféndantié witfing to=participate in sex
offender treatment.

H’b\>

Offense Nandatory Penalty License Suspension-
$ D CDS / Paraphematia (N.J.S.A2C:35-16) D Woaived

Offense Based Penalties [7] Auto Theft / Unlawful Taking (N.J:S+A.-2C:20-2.1)"
Penatty Amount [] Eluding (N.J.S.A. 2C:28-2)
COMPUTER CRIMES $500.00
NJSA 2C:43-3.8 [} Other

ies . Number of Months

Other Fees and Penalties [] Non-resident driving privileges revoked
Law Enforcement Officers Training | Safe Neighborhood Services Fund
al?ﬁj %qxlpzncufzt&l;ugd Penalty Assessment (N.J.S.A. 2C:43-3.2) Start Date End Date
(N.JS.A. 2C:43-33) 16 Offenses @$75.00
$30.00 .

Total: $1,200.00 Details
Probation Supervision Fee Statewide Sexual Assault Nurse
(N.J.S.A. 2C:45-1d) Examiner Program Penalty
D $ (N.J.S.A. 2C:43-3.6) - - —
Driver's License Number Jurisdiction

Transaction Fee
(N.J.S.A. 2C:46-1.1)

0

1g Offenses @$800.00
Total $ 12,800.00

if the court is unable to collect the ficense, complete the following:

(Cont...)

SEX OFFENDERS SGRCIARGE (CORRECT AMOUNT SINCE PROMISE GAVE.

Domestic Violence Offender Cortain Sexual Offenders Surcharge | Defendant's Address
Surcharge (N.J.S.A. 2C:25-29.4) (N.J.S.A. 2C:43-3.7)

O s $100.00
Fine Sex Crime Victim Treatment Fund

Penalty (N.J.S.A. 2C:14-10) City State Zip

$ /] $16,500.00

Restitution Joint & Several | Total Financial Obligatiqn Date of Birth Sex Eye Color

$ D $ 32,180.00 Om  [OJF
Details

I DOES NOT ALLOW OVER $100 TO BE ENTERED): $800.00

New Jersey Judiciary, Revised Form Effective August 1, 2016, P
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State of New Jersey v.

WOLCHESKY, GARY N S.B.L# 420479E ind/Acc/Compit# 14-07-01248-S
l‘l‘ime Credits
Time Spent in Custody Gap Time Spent in Custody Prior Service Credit
R. 3:21-8 N.J.S.A. 2C:44-5b(2)
Date: From - To Date: From - To Date: From - To
10/22/2009 - 04/27/2017 - -

- Total Number of Days -

| Rosado Time
Date: From - To

Total Number of Days-
Total Number of Days 2745 Ee—— Total Number of Days

Statement of Reasons - Include all applicable aggravating and mitigating factors
AGGRAVATING FACTORS

‘12. The gravity and -seriousness of harm inflicted on-the victim, including whether or not the defendant knew or
reasonably should have known that the victim of the offense was particularly vulnerable or incapable of
resistance due to advanced age, ill-health, or extreme youth, or was for any other reason substantially
incapable or exercising normal physical or mental power of resistance.

3. The risk that the defendant will commit another offense.

9. The need for deterring the defendant and others from violating the law.

MITIGATING FACTORS

7. The defemdart has no history of prior delinquency or criminal activity or has led a law-abiding life for a
|substantial period -of time before the commission of the present offense.

THE DEFENDANT APPEARED FOR SENTENCING AND THE COURT FOUND THE ABOVE AGGRAVATING AND MITIGATING FACTORS.

AGGREVATING FACTORS OUTWEIGH MITIGATING FACTORS. THE COURT WILL IMPOSE THE FOLLOWING RECOMMENDED SENTENCE.

Attomey for Defendant at Sentencing Public Defender

PRO SE [OYes [MINo
Prosecutor at Sentencing Deputy Attomey General
MARGARET KOPING ) [ Yes No

Judge at Sentencing
RICHARD W. ENGLISH

Judge (Signature) Date

/5 RICHARD W. ENGLISH 05/04/2017
New Jersey Judiciary, Revised Form Effective August 1, 2016, Promulgated July 22, 2016 by Supplement to Directive #4-12, CN: 10070 page3 of §
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State of New Jersey v.
WOLCHESKY, GARY W S.B..#4204798 Ind/Acc/Complt# 14-07-01248-5

Continuation
ORIGINAL CHARGES (Cont.)

ind / Acc / Complt Count Description ) Statute Degree
14-07-01248-S 8 SEXUAL ASSAULT-PENETRATION BY FORCE OR VICTIM STATUS 2C:14-2C 2
114~07-01248-8 9 ENDANGERING-ABUSE/NEGLECT/SEXUAL_ACT BY NON-CARETAKER  2C:24-4A 3
14-07-01248-S 10 ENDANGERING - PHOTOGRAPH/FILM CEILD IN SEX ACT 2C:24-4B(4) 2
14-07-01248~S i1 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
14-07-01248-S 12 OBSCENE MATERIAL TO MINOR - SELL/DIST/RENT/EXHIBIT 2C:34-3B(1) 3
14-07-01248-S 13 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER ) 2C:14-2B 2
14-07-01248-8 14 CRIMINAL SEXUAL CONTACT 2C:14-3B 4
14-07-01248-S 15 AGGRAVATED SEXUAL ASSAULT - VICTIM < 13 2C:14-2a(1) 1
14-07-01248-5" 16 . ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETAKER 2C:24-432 3
14-07-01248-8 17 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B (4) 2
14-07-01248-S i8 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
14-07-01248-S 19 SELL, DIST,RENT OR EXHIBIT OBSCENE MATERIAL-PERSON < 18 2C:34-3B (1) 2
14-07-01248~-S 20 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
14-07-01248-S 21 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY. NON-CARETAKER 2C:24-4n 3
14-07-01248~S 22 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY CARETAKER 2C:24-4A 2
14-07-01248-S 23 ENDANGERING- - PHOTOGRAPH/FILM- CHILD IN SEX ACT 2C:24-4R(4) 2
14-07-01248-S 24 ENDANGERING WELFARE OF "CHILDREN 2C:24-4B(3) 2
'14-07-01248~-S 25 OBSCENE MATERIAL TO.MINOR - SELL/DIST/RENT/EXHIBIT 2C:34-3B (1) 3
14-07-01248-S 26 SEXUAL ASSAULT-VICTIM 13-15 Y/0, ACTOR 4+ YRS OLDER 2C:14-2C(4) 2
14-07-01248-S 27 KNOWINGLY POSS/VIEW ITEM DEPCT SEX EXPLOITATION CHILD 2C:24-4B(5) (B) 4
FINAL CHARGES (Cont.)
Ind / Acc / Complt Count Description Statute Degree
14-07-01248=S 7 AGG SEX ASSAULT 2C:14-22 1
14-07-01248-S 8 SEXUAL ASSAULT-PENETRATION BY FORCE OR VICTIM STATUS 2C:14-2C 2
14-07-01248-S 9 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON~-CARRETAKER 2C:24-42 3
14-07-01248-5 10 ENDANGERING -~ PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B (4) 2
14-07-01248~S 11 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
14-07-01248~-S 3" SEXUAL ASSZULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
14-07-01248-5 15 AGGRAVATED SEXUAL ASSAULT - VICTIM < 13 2C:14-2A(1) 1
14-07-01248-S 16 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETAKER 2C:24~4n 3
14-07-01248-8- 17 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT .2C:24~-4B (4) 2
14-07-01248-8 18 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
14-07—01248-8- 20 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
_}4—07101248-3 22 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY CARETAKER 2C:24-4A 2
14~07-01248-5 23 ENDANGERTNG - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B(4) 2
14-07-01248-S 24 ENDANGERING WELFARE OF CHILDREN 2C:24~4B(3) 2
14-07-01248-5 26 SEXUAL ASSAULT-VICTIM 13-15 Y/0, ACTOR 4+ YRS OLDER 2C:14-2C(4) 2
14-07-01248-S 27 KNOWINGLY POSS/VIEW ITEM DEPCT SEX EXPLOITATION CHILD 2C:24-4B(5) (B) 4

SENTENCING STATEMENT (Cont.)
COUNT 26: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF EIGHT (8) YEARS AND A TERM OF PAROLE
SUPERVISION FOR LIFE, TO RUN CONSECUTIVE TO COUNTS 7, 15 & 20 AND CONCURRENT TO i, 2, 3, 5, 6, 8, 9, 10, 11,

13, 16, 17, 18, 22, 23 & 27. ALL TERMS AND CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT
PO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

COUNTS 1, 9, 16 & 22: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF FOUR (4) YEARS AND A TERM OF PAROLE
SUPERVISION FOR LIFE, TO RUN CONCURRENT TO EACH OTHER AND COUNTS 7, 15, 20, 26, 2, 3, 5, 6, 8, 10, 11, 13, 17,

18, 23, 24, & 27. ALL TERMS AND CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY

WITH ALL REQUIRED INTERNET RESTRICTIONS.

COUNTS 2, 10, 17 & 23: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF SEVEN (7) YEARS, TO RUN CONCURRENT
70 EACH OTHER AND COUNTS 7, 15, 20, 26, 1, 3, 5, 6, 8, 9, 11, 13, 16, 18, 22, 24, & 27. ALL TERMS AND

CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET
RESTRICTIONS.

COUNT 5, 13, 20 & 26: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF SEVEN (7) YEARS AND A TERM OF
PAROLE SUPERVISION FOR LIFE, TO RUN CONCURRENT TO EACH OTHER AND COUNTS 7, 15, 20, 26, 1, 2, 3, &, 8, 9, 10,
11, 16, 17, 18, 22, 23, 24, & 27. PURSUANT TO THE NERA, THE DEFENDANT MUST SERVE 85% OF THE MAXIMUM TERM.
UPON DEFENDANTS RELEASE FROM PRISON, A THREE (3) YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED. ALL TERMS

AND CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET
RESTRICTIONS.

COUNT 6: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF EIGHTEEN (18) MONTHS, TO RUN CONCURRENT TO
CoUNTS 7, 15, 20, 26, 1, 2, 3, 5, 8, 9, 10, 11, 13, 16, 17, 18, 22, 23, 24, & 27. ALL TERMS AND CONDITIONS OF
MEGANS LAW ARE TMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

COUNT 8: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF SEVEN (7) YEARS AND A TERM OF PAROLE SUPERVISION
FOR LIFE, TO RUN CONCURRENT TO COUNTS 7, 15, 20, 26, 1, 2, 3, 5, 6, 9, 10, 11, 13, 16, 17, 18, 22, 23, 24, &

New Jersey Judiciary, Revised Form Effective August 1, 2016, Promulgated July 22, 2016 by Supplement to Directive #4-12, CN: 10070 page 4 of §
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State of New Jersey v.
WOLCHESKY, GARY N

S.Bl.#420479E “ind/Acc/ Complt# 14-07-01248-8

Continuation
SENTENCING STATEMENT (Cont.)

27. ALL TERMS AND. CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2).

DEFENDANT TO COMPLY WITH ALL
REQUIRED INTERNET RESTRICTIONS.

lcoEit- 27 THE DETENGANT IS COWMITTEO TQ.THE. CCOR FOR A TEEM QF EIGHTEEN (18} WONTHS,
COUNTS 7, 15, 20, 26, 1, 2, 3, 5, 6, 8, 9, 10, 11, 13, 16, 17, 18, 22, & 23.

COUNT 3: MERGES INTO COUNT 2.

TQ BUN CONCARRENT TQ

COUNT 11: WMERGES INTO COUNT 10.
COUNT 18+ MERGES INTOQ.COUNT 17.
COUNT 24: MERGES INTO COUNT 23.

COUNTS 4, 12, 14, 19, 21 AND 25 ARE DISMISSED.

IT IS THE INTENTION OF THIS COURT THAT THE DEFENDANT SERVE AN AGGREGATE TERM IN THE CCDR FOR FORTY-SIX- (46)
VEDRS, OF WRICK THIRTY {38) YERRS RRE SURIECT TO THE WERK. DURSUMNT TOQ TRE WERR, THE DEEEMDANT MUST SERVE Q5%
OF THE MAXIMUM TERM. (BASED ON THE 38 YEARS SUBJECT TO NERA, DEFENDANT WILL SERVE APPROXIMATELY 32 YEARS; 3

MONTHS; & 19 DAYS) DEFENDANT IS- SENTENCED TO PAROLE SUPERVISION FOR LIFE. UPON DEFENDANTS RELEASE FROM
PRISON, A SIXTEEN (16) YEAR TERM OF PAROLE SUPERVISION. SHALL BE IMPOSED.

NO VICTIM CONTACT WITH 2.M. OR FAMILY; J.S. OR FAMILY; C.G. OR FAMILY OR A.J. OR FAMILY. NO CONTACT WITH
CEILDREN UNDER THE AGE OF EIGHTEEN (18) YEARS.

OTHER FEES AND PENALTIES DETAILS (Cont.)

TOTAL FINANCIAL OBLIGATION (WITH CORRECTED SEX OFFENDERS SURCHARGE) : $32,880.00

6 by Supplement to Directive #4-12, CN: 10070

page 5 of §
F State Parole Board Dept of Corrections or County Penal Institution Juvenile Justice Commission
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Change of Judgment of Conviction & Order for Commitment
5.5.17 - CORRECT VCCO FEES
Superior Court of New Jersey, MONMOUTH County

State of New Jersey V.
|LastName  First Name Middle Name
WOLCHESKY GARY N

Also Known As
GARY WOLCHESKY JR GARYGODX GENETIC SUPREMACY TEENTECH BLUE HOME DOG

Date of Birth SBI Number Date(s) of Offense
10/20/1988 420479E 10/22/2009.

| Date of Arrest | PROMIS Number Date ind / Acc/ Complt Filed | Original Plea Date of Original Plea
10/22/2009 | 09 004948-001 07/16/2014 ‘ Not Guilty  [] Guilty 10/03/2014

Adjudication By [ Guilty-Plea- ] Jury Trial Verdict [} Non-Jury Trial Verdict [ ] Dismissed / Acquitted ~ Date: 11/18/201%6

Original Charges

Ind / Acc / Complt Count Description Statute Degree
14-07-01248-8 1 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETAKER  2C:24-4A 3
14-07-01248-5 2 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B(4) 2
14-07-01248-8 3 ENDANGERING WELFARE OF CHILDREN ) 2C:24-4B(3) 2
14-07-01248-8 4 OBSCENE MATERTAL TO MINOR - SELL/DIST/RENT/EXHIBIT 2C:34-3B(1) 3
14-07-01248-S 5 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YERRS OLDER 2C:14-2B 2
114-07-01248-8 6 CRIMINAL SEXUAL CONTACT 2C:14-3B 4
14-07-01248-S 7 AGG SEX ASSAULT 2C:14-22 1
(Cont...)
‘Final-Charges
11nd / Acc/ Compit. Count Description Statute Degree;
14-07-01248-8 1 ENDANGERTNG-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETAKER  2C:24-43 3
14-07-01248-8 2 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B (4) 2
14-07-01248-8 3 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
14-07-01248-8 5 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
14-07-01248-8 6 CRIMINAL SEXUAL CONTACT 2C:14-3B 4
(Cont...)
Sentencing Statement _
it is, therefore, on 04/28/2017 ORDERED and ADJUDGED that the defendant is sentenced as follows:

COUNTS 7: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF 15 YEARS AND A TERM OF PAROLE SUPERVISION FOR
LIFE, TO RUN CONSECUTIVE TO COUNT 15, 20 & 26 AND CONCURRENT TO i, 2, 3, 5, 6, 8, 9, 10, 11, 13, 16, 17, 18,
22, 23 & 27. PURSUANT TO THE NERA, DEFENDANT MUST SERVE 85% OF THE MAXIMUM TERM. UPON DEFENDANTS RELEASE FROM
PRISON, A FIVE (5) YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED. ALL TERMS AND CONDITIONS OF MEGANS LAW
ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

COUNT 15: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF 15 YEARS AND A TERM OF PAROLE SUPERVISION FOR
LIFE, TO RUN CONSECUTIVE TO COUNT 7, 20 & 26 AND CONCURRENT TO i, 2, 3, 5, 6, 8, 9, 10, 11, 13, 16, 17, 18, 22,
23 & 27. PURSUANT TO THE NERA, DEFENDANT MUST SERVE 85% OF THE MAXIMUM TERM. UPON DEFENDANTS RELEASE FROM
PRISON, A FIVE (5) YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED. ALL TERMS AND CONDITIONS OF MEGANS LAW
ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

COUNT 20: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF EIGHT (8) YEARRS AND A TERM OF PAROLE
SUPERVISION FOR LIFE, TO RUN CONSECUTIVE TO COUNTS 7, 20 & 26 AND CONCURRENT TO i, 2, 3, 5, 6, 8 9, 10, 11,
13, 16, 17, 18, 22, 23 & 27. PURSUANT TO THE NERA, DEFENANT MUST SERVE 85% OF THE MAXIMUM TERM. UPON
DEFENDATNS RELEASE FROM PRISON, A THREE (3} YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED. ALL TERMS AND

CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.8.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET
RESTRICTIONS.

(Cont...)

[3_(] it is further ORDERED that the sheriff deliver the defendant to the appropriate correctional authority.

Total Custodial Term Institution Name . Total Probation Term
046 Years 00 Months 000 Days | CARE COMMISS/CORR 00 Years 00 Months
New Jersey Judiciary, Revised Form Effective August 1, 2016, Promuigated July 22, 2016 by Supplement to Directive #4-12, CN: 10070 page 10of §
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State of-New Jersey v.
WOLCHESKY, GARY N

S.B.. # 420479E Ind/ Acc/Complt# 14-07-01248-S

DEDR (N.J.S.A. 2C:35-15 and 2C:35-5.11)

A mandatory Drug Enforcement and Demand Reduction (DEDR)
penalty is-imposed for each count. (Write in number of counts for
each degree.)

] D DEDR penalty reduction granted (N.J.S.A. 2C:35-15a(2))

Standard Doubled
1st Degree @ s @ s
2nd Degree @ % @ $
3rd Degree @ $ @ s
4th Degree @ $ @ 3
DPor :
petypp —— @ 8 __@s

Total DEDR Penalty $

The court further ORDERS that collection of the DEDR penalty be
suspended upon defendant's entry into a residential drug program
for the term of the prograrm. (N.J.S.A. 2C:35-15¢)

Forensic Laboratory Fee (N.J.SA. 2C:3520) Totallab Fee
Offenses @ $ . $

VCCO Assessment (N.J.S.A. 2C:43-3.1)

Counts Number Amount
7 15 20 26 5 6 8 7 @ $100.00
|13 1 @  $100.00
129 10 16 17 6 @ $50.00
22 23 27 3@ $50.00

Total VCCO Assessment $ 1,250.00

Vehicle Theft / Unlawful Taking Penalty
{N.J.S.A. 2C:20-2.1)

Additional Conditions
The defendant is hereby ordered to provide a DNA sample and

ordered to pay the costs for testing of the sample provided
(N.J.S.A. 53:1-20.20 and N.J.8.A. 53:1-20.29).

The defendant is hereby sentenced fo community supervision for '

fife (CSL) if offense occurred-before 1/14/04 (N.J.S.A. 2C:43-6.4).

The defendant is hereby sentenced to parole supervision for life

[«

(PSL) if offense occurred on or after 1/14/04 (N.J.S.A. 2C:43-6.4).

d

The defendant is hereby ordered to servea 16 year term of
parole supervision, pursuant to the No Early Release Act (NERA),
which term shall begin as soon as the defendant completes the
sentence of incarceration (N.J.S.A. 2C:43-7.2):

The court imposes a Drug Offender Restraining QOrder (DORO)
(N.J.S.A.2C:35-5.7h). DORO expires

(SOROQ) if the offense occurred on or after 8/7/07-(Nicole's Law
N.J.S.A. 2C:14-12 or N.J.S.A. 2C:44-8).

= D The court continuesfimposes a Sex Offender. Restraining-Order

The court imposes a Stalking Restraining Order (N.J.S.A
2C:12-10.1).

Fndings Per N.J.S.A. 2C:47-3

D The court finds that the defendant's conduct was-characterized
_by a pattern of repetitive and compulsive behavior.

The court finds that the defendant is amenable to sex offender
treatment.

D The court finds thatthe defendant is willing to participate in sex
offender treatment.

Offonse Vandatory Penalty License Suspensien
$ [] cDS / Paraphemalia (N.J.S.A- 2€:35-16) ] Waived

Offense Based Penalties [] Auto Theft/ Unlawful Taking (N.JS.A. 2C:20-2.1)
Penalty Amount [7] Eluding (N.J.S.A. 2C:29-2)
COMPUTER CRIMES $500.00
NJSA 2C:43-3.8 [] Other

Other Fees and Penalties Number of Months . o

- |___] Non-resident driving privileges revoked
Law Enforcement Officers Training | Safe Neighborhood Services Fund
r(:lmj %q:lpzng;gzg F3ugd Penalty Assessment (N.J.S.A. 2C:43-3.2) Start Date End Date
J.S.A. 2C:43-3.3) 16 Offenses @$75.00
$30.00 .
Total: $1,200.00 Details
Probation Supervision Fee Statewide Sexual Assault Nurse
(N.J.S.A. 2C:45-1d) Examiner Program Penalty
D $ (N.J.S.A. 2C:43-3.6) - - —
Driver's License Number Jurisdiction

Transaction Fee
(N.J.S.A. 2C:46-1.1)

16 Offenses @ $800.00

D Total $ 12,800.00

Domestic Violence Offender

Surcharge (N.J.S.A. 2C:25-29.4) (N.J.S.A. 2C:43-3.7)

Certain Sexual Offenders Surcharge

if the court is unable to collect the ficense, complete the following:
Defendant's Address

s $100.00

Fine Sex Crime Victim Treatment Fund )
Penalty (N.J.S.A. 2C:14-10) City State Zip

$ [¥/] . $16,500.00

Restitution Joint & Several | Total Financial Obfigation Date of Birth Sex Eye Color

$ ] $ 32,380.00 Om  [OF

(Cont...)

Details -
SEX OFFENDERS SURCHARGE {(CORRECT AMOUNT SINCE PROMISE GAVEL DOES NOT ALLOW OVER $100 TO BE ENTERED): $800.00

Pc‘;)ﬁ
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State-of New Jersey v.

WOLCHESKY, GARY N

a2

Continuation

ORIGINAL CHARGES

14-07-01248-S
124-07-01248-S
14-07-01248-S
14-07-01248-5
14-07-01248-S
14-07-01248-S
14-07-01248-5
14-07-01248-S
14-07-01248-S
14-07-01248-5S
14-07-01248-S
14-07-01248-5
14-07-01248-5
14-07-01248-5
14-07-01248-S
14-07-01248-5
|14-07-01248-5
14-07-01248-5
14-07-01248-5
14-07-01248-5

FINAL CHARGES

14-07-01248-5
14-07-01248-5
14-07-01248-8
14-07-01248-8
|14-07-01248-8
14-07-01248-5
14-07-01248-8
14=07-01248-S
14-07-01248-8
14-07-01248-5
14-07-01248~5
14-07-01248-S
14-07-01248=5
14-07-01248-8
14-07-01248-5
14-07-01248-S

Ind / Acc / Complt

Ind / Acc / Complt

SENTENCING STATEMENT

S.B.l.#420479F Ind/Acc! Complt# 14-07-01248-5
(Cont..)
Count Description Statute Degree
8 SEXUAL ASSAULT-PENETRATION BY FORCE OR VICTIM STATUS 2C:14-2C 2
9 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETARER  2C:24-42 3
10 ENDANGERING - PHOTOGRAPH/FILM CEILD IN SEX ACT : 2C:24-4B(4) 2
11 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
12 OBSCENE MATERIAL TO MINOR - SELL/DIST/RENT/EXHIBIT 2C:34-3B(1) 3
13 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
14 CRIMINAL SEXUAL CONTACT 2C:14-3B . 4
15 AGGRAVATED SEXUAL ASSAULT ~ VICTIM < 13 2C:14-2A(1) 1
16 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETRKER 2C:24-4A 3
17 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B(4) 2
18 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
19 SELL, DIST,RENT OR EXHIBIT OBSCENE MATERIAL-PERSON < 18 2C:34-3B(1) 2
20 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
21 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETAKER 2C:24-4A 3
22 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY CARETAKER 2C:24-4A 2
23 ENDANGERING -~ PHOTOGRAPH/FILM CHILD IN SEX-ACT 2C:24-4B (4) 2 R
24 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
25 OBSCENE MATERIAL TO MINOR - SELL/DIST/RENT/EXHIBIT™ 2C:34-3B(1) 3
26 SEXUAL ASSAULT-VICTIM 13-15 Y/0, ACTOR 4+ YRS OLDER 2C:14-2C(4) 2
27 KNOWINGLY POSS/VIEW ITEM DEPCT SEX EXPLOITATION CHILD 2C:24~4B(5) (B) 4
(Cont.)

Count Description Statute Degree
7 AGG SEX ASSAULT 2C:14-2A 1
8 SEXUAL ASSAULT-PENETRATION BY FORCE OR VICTIM STATUS 2C:14-2C. 2
9 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CRRETAKER 2C:24-4R 3
10 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B(4) 2
11 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
13 SEXGAL ASSAULT-VIC < 13 & DEF 4+ YEARS OLDER 2C:14-2B 2
i5 AGGRAVATED SEXUAL ASSAULT - VICTIM < 13 2C:14-2A(1) 1
16 ENDANGERING-ABUSE/NEGLECT/SEXUAL ACT BY NON-CARETAKER  2C:24-4A 3
17 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B(4) 2
18 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
20 SEXUAL ASSAULT-VIC < 13 & DEF 4+ YEARRS OLDER 2C:14-2B 2
22 ENDANGERENG—ABGSE/NEGLECT/SEXUAL ACT BY CARETAKER 2C:24-4R 2
23 ENDANGERING - PHOTOGRAPH/FILM CHILD IN SEX ACT 2C:24-4B(4) 2 -
24 ENDANGERING WELFARE OF CHILDREN 2C:24-4B(3) 2
26 SEXUAL ASSAULT-VICTIM 13-15 Y/0, ACTOR 4+ YRS OLDER 2C:14-2C(4) 2
21 KNOWINGLY POSS/VIEW ITEM DEPCT SEX EXPLOITATION CHILD 2C:24-4B(5) (B) 4
(Cont.)

RESTRICTIONS.

11, 16, 17, 18

RESTRICTIONS.

COUNT 6:

COUNT 8:

COUNTS 1, 9, 16 & 22:

COUNTS 2, 10, 17 & 23:

COUNT 5, 13, 20 & 26:
PAROLE SUPERVISION FOR LIFE, TO RUN CONCURRENT TO EACH OTHER AND COUNTS 7, 15, 20, 26, 1, 2, 3, 6, 8, 9, 10,

PURSUANT TO THE NERZ, THE DEFENDANT MUST SERVE 85% OF THE MAXIMUM TERM.
UPON DEFENDANTS RELEASE FROM PRISON, A THREE (3) YEAR TERM OF PAROLE SUPERVISION SHALL BE IMPOSED.
AND CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2).

, 22, 23, 24, & 27.

THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF SE
FOR LIFE, TO RUN CONCURRENT TO COUNTS 7, 15, 20, 26, 1, 2, 3, 5, 6, 9, 10, 11, 13, 16, 17, 18, 22, 23, 24,

COUNT 26: THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF EIGHT (8) YEARS AND A TERM OF PAROLE
SUPERVISION FOR LIFE, TO- RUN CONSECUTIVE TO COUNTS 7, 15 & 20 AND CONCURRENT TO 1, 2, 3, 5, 6, 8, 9, 10, 11,
13, 16, 17, 18, 22, 23 & 27.
TO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

ALL TERMS AND CONDITIONS OF MEGRNS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2).

2ALL TERMS AND CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2).

ALL TERMS AND
DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET

THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF SEVEN (7) YEARS AND A TERM OF

THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF EIGHTEEN (18) MONTHS, TO RUN CONCURRENT TO
COUNTS 7, 15, 20, 26, 1, 2, 3, 5, &, 9, 10, 11, 13, 16, 17, 18, 22, 23, 24, & 27.
MEGANS LAW ARE IMPOSED. (N.J.S.RA. 2C:7-2) .

DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET RESTRICTIONS.

DEFENDANT

THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF FOUR (4) YEARS AND A TERM OF PAROLE
SUPERVISION FOR LIFE, TO RUN CONCURRENT TO EACH OTHER AND COUNTS 7, 15, 20, 26, 2, 3, 5, 6, 8, 10, 11, 13,
18, 23, 24, & 27.

DEFENDANT TO COMPLY
WITH ALL REQUIRED INTERNET RESTRICTIONS.

THE DEFENDANT IS COMMITTED TO THE CCDR FOR A TERM OF SEVEN (7) YEARS, TO RUN CONCURRENT
TO EACH OTHER AND COUNTS 7, 15, 20, 26, i, 3, 5, 6, 8, 9, 11, 13, 16, 18, 22, 24, & 27.
CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2).

ALL TERMS
DEFENDANT TO COMPLY WITH ALL REQUIRED INTERNET

ALL TERMS AND CONDITIONS OF

VEN (7)'YEARS AND A TERM OF PAROLE SUPERVISION

17,

&

New Jersey Judiciary, Revised Form Effective August 1, 2016, Promuigated July 22, 2016 by Suppiement to Directive #4-12, CN: 10070
Divisi D dant Def C {  Pr t

Coples to: County Prob

State Parole Board  Dept of Corrections or County Penal Institution ile Justice C

page 40f §




MON-09-004948 05/05/2017 3:33:05 PM Pg 5o0f5 Trans ID: CRM2017158073

State of New Jersey v.

WOLCHESKY, GARY N S.B.lL#420479r -IndJ/Acc/Complt# 14-07-01248-5

Continuation

SENTENCING STATEMENT (Cont.)

27. ALL TERMS AND CONDITIONS OF MEGANS LAW ARE IMPOSED. (N.J.S.A. 2C:7-2). DEFENDANT TO COMPLY WITH ALL
REQUIRED INTERNET RESTRICTIONS. '

COUNT 27: ‘THE DEFENDANT IS COMMITTED TO THE. CCDR FOR A TERM. OF EIGHTEEN. (18) MONTHS, TO RUN CONCURRENT TO
COUNTS 7, 15, 20, 26, 1, 2, 3, 5, 6, 8, 9, 10, 11, 13, 16, 17, 18, 22, & 23.

COUNT 3: MERGES INTO COUNT 2.

COUNT 11: MERGES INTO COUNT 10.

COUNT 18: MERGES INTO COUNT 17.

COUNT 24: MERGES INTO COUNT 23.

lcoonrs 4, 12, 14, 19, 21 AND 25 ARE DISMISSED.

T IS THE INTENTION OF THIS COURT THAT THE DEFENDANT SERVE AN AGGREGATE TERM IN THE CCDR FOR FORTY-SIX (46)
YEARS, OF WHICH THIRTY (38) YEARS ARE SUBJECT 0. THE NERA. PURSUANT TO THE NERA, THE DEFENDANT MUST SERVE 85%
OF THE MAXIMUM TERM. (BASED ON THE 38 YEARS SUBJECT TO- NERA, DEFENDANT WILL SERVE APPROXIMATELY 32 YEARS: 3
MONTHS; & 19 DAYS) DEFENDANT IS SENTENCED TO PAROLE SUPERVISION FOR LIFE. UPON DEFENDANTS RELEASE FROM
PRTSON, A SIXTEEN (I6) YEAR TERM OF PAROLE SUPERVISION SHALL BE THMPOSED.

NO VICTIM CONTACT WITH Z.M. OR FAMILY; J.S.-OR FAMILY; C.G. OR FAMILY OR A.J. OR FAMILY. NO CONTACT WITH
CHILDREN UNDER THE AGE OF EIGHTEEN (18) YEARS.

*%5/5/17 - AMENDED SENTENCE AS TO THE FOLLOWING: THE ORIGINAL JOC IS AMENDED TO CORRECT VCCO FEES.

OTHER FEES AND PENALTIES DETAILS (Cont.)

TOTAL FINANCIAL OBLIGATION (WITH CORRECTED SEX OFFENDERS SURCHARGE) : $33,080.00

New Jersey Judiclary, Revised Form Effective August 1, 2016, Promulgated July 22, 2016 by Supplement to Directive #4-12, CN: 10070
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exmzasep Bt THE CORT | J, gaph W, Oxley, J8.C.

ruE STATE OF NEW JERSEY .:'-MISUPERIOR COURT OF NEW JERSEY
: . LAW DIVISION (CRIMINAL PART)
MONMOUTH COUNTY, NEW JERSEY

vS.
. INDICTMENT NO.: k4—64=0504
| GARY WOLCHESKY ‘ - ‘ 1ef-07-/ ;79*4?
. : ‘ ji-d ?/2 49
Defendant, S ORDER

)

This mattér having been breﬁght before the Court by Defenseh
Clour.lsel, MICHAEL L. KHUNS‘, ESQ., ﬁér Defendant, GARY WO;CHESKY, -on
Defendant's Motion to Suppress Evidence;,‘ filed on December 24, 2014;

and having heard ~or‘al arguments on September 24, 2015 b'y‘
||MIGHAEL L. KHUNS, ESQ., appearing on behalf of Defendant, GARY
TWOLEHESKY-, . and Mormmouth County 'Assi-s"tant Prosecutor, WILLIAM SOMERS,
|ESQ., appearing- on behalf of the Sta.te"-..;
and the Court having reviewed the I-Driefs and submissions of
'the réspective 'parties, and for good cause shown .and the,' reas_éns and
autho‘_rities placed on't'he recgrd on September 24, 2015;

IT IS ORDERED on this 29" day of -September, 2015, that

|| Defendant’s Motion to Suppress Evidence is DENIED.

Loy

Hon. Jo7éph W. Oxley, J(}S C.
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MAR - 2016

PREPARED BY THE COURT

TRGHARD W FNGhISH IS:EJurT OoF NEW JERSEY
_STATE OF NEW JERSEY . . AW DIVISTON-CRIMINAL PART
COUNTY OF MONMOUTH

vS.

INDICTMENT No. 14-07-01248-8
CASE No. 09-00-4948
GARY WOLCHESKY,
ORDER DENYING STATE'S
Defendant. : MOTION TO ADMIT EVIDENCE

: PURSUANT TO N.J.R.E. 404 (b)

THIS MATTER having been brought before this Court on the Sth day of

MARCH, 2016, by WILLIAM A. SOMERS, ES3Q., and MARGARET C. KOPING, ESQ.,

Monmouth County Assistant Prosecutors, on behalf of the State, on the |

State’s.Motion to Admit Evidence Pursuant to N.J.R.E. 404 (b)Y, filed on
NOVEMBER 2, 2015; and defendant, GARY WOLCHESKY, pro se, with MICHAEL
L. KHUNS, ESQ., as standby counsel for-defendant, GARY WOLCHESKY; amd

the Court having reviewed the legal briefs and submissions of the
respective parties; amd

‘the Court having heard the oral argument of WILLIAM A. SOMERS, ESQ.,
and MARGARET C. KOPING, ESQ., Monmouth County Assistant Prosecutors,
on behalf of the State; and GARY WOLCHESKY,AEro se; ‘and

the Court having placed the factual and legal findings on the record;

fland ..

for good cause shown;
IT IS ORDERED on this 9th day of MARCH, 2016, that the State’s Motion

to Admit Evidence Pursuant to N.J.R.E. 404 (b} is DENIED.

AN LNS >

Richard W. English, J.S5.C.
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PREPARED BY THE COURT

STATE OF NEW JERSEYE

ETgii_ COURT OF NEW JERSEY
' STON- CRIMINAL PART
COUNTY OF MONMOUTH

vsS.
Case No.: 09-4948
A Tndictment No.: 14-07-1248-8S
 GARY WOLCHESKY, o
' ORDER
Defendant.

THIS MATTER hav1ng been broughL befoLe thls‘Court by Defendant, GARY
WOLCHESKY, pro se, with MICHAEL L. KHUNS, ESQ., as standby éounsel.for
Defendant; upon notice to WILLIAM A. SOMERS and—MARGARET C. KOPING,
Assistant Monmouth County Prosecutors, on behalf of theistate; and

the Court having reviewed the moving papers submitted by Defendant
on SEPTEMBER 28, 2016; and

+the Court having considered the JANUARY 15, 2016 deadline fof ﬁiling
substantive motions in this matter;

IT IS ORDEREﬁ on this 5th day of OCTOBER, 2016, that the following
motions contained within Defendant's SEPTEMBER 28, 2016 submission are
DENIED, as they were subﬁitted past the afdrementioned deédline;

1. Motion to Suppress lettefs Defendant sent to J.S.

3. Motion to Suppress Ms. Stinnett’s. report to NCMEC.

4. Motion to Suppress NCMEC report.

1T IS FURTHER ORDERED that that the following motions contained within
Defeﬁdant!s SEPTEMBER 28, 2016 submlss1on. are DENIED, as they were
submitted past the aforementloned deadline and the Court has prev1ously

ruled on said motions and therefore said motions are moot:

5. Motion to Suppress .subpoenas and results under 18 U.S.C. 2703.




1. Motion to Suppress based on Detectives Angelini and Bailey

looking in Defedant’s room.

2. Motion to Suppress search warrant as violative of the Equal

ProtectionAélause.

3. Motion to Suppresélstatements.

4. Motion to Suppress A.J.'s statement and Detective Tozzl's
report. | |

5..Motion to Dismise Indictment because the charged statutes are
unconstitutional.

6. Motion to Dismiss Indictment for selective prosecution.

7. Motion to Dismiss Indictment for failure to present sufficient

_evidence.

N\ 5

Richard W. English, J.S.C.




PREPARED BY THE COURT
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STATE OF NEW JERSEY : " SUPERI \GUARD Wtk SHE:
; LAW DIVISION-CRIMINAL PART
: COUNTY OF MONMOUTH

vs.
‘Case No.: 09-43948
Indictment No.: 14-07-1248-8
GARY WOLCHESKY, : :
‘ ’ : '~ ORDEKR
Defendant.

THTS MATTER havlng been brought. before this Court on OCTOBER 3, 2016
and OCTOBER 12, 2016, by Deiendant GARY WOLCHESKX pro se, w1th MICHAEL
L. KHUNS, ESQ., as standby counsel for Defendant; upon_not1¢e to and in
£he presence of WILLIAM 2. SOMERS and MARGARET C. KOPING, Assistant
Monmouth County Prosecutors, appearing on behalf of the State} énd

ﬁhe Court having reviewed the moving papers submitted by Defendant
‘_IOn JUNE 20, AUGUST 5, and SEPTEMBER Bv 2016; and the respomsive papers
1 submitted by the State-cn SEPTEMBER 30, 2016 and |
| the Court hav1ng heard oral argument-of the respectlve partles and

Lhe Court having watcbed the entlre video tltled “olip 00143. avm"-
and |

.the Court ﬁaving placed factual and legal findings on the récord;
1{and |

for good cause shéwn;

IT I8 ORDERED on this 13th day of QCfOBER, 2016, that Defendanﬁ!é
Motion to Admit Evidence of Othe% Sexuél'cbnduct,'submitted,on JUNE 20,
2016 and SEPTEMBER 8, 2016 is DENIED.

IT IS FURTHER ORDERED that Defendant's Motion to Exclude vVideos of
Constitgtionally Protected Representations of Sexuallty, Adult

Pornography, and Defendant's Masturbation as Inadmigsible, pursuant-tb




N.J.R.E. 403 and 404(b), submitted on SEPTEMBER 8, 2016, is DENIED.
However, specifically with regard to the. video of Defendant

masturbating, such video will —only be admissible following

lauthentication of same by witness testimeny during trial.

IT IS FURTHER ORDERED that Defendant'’'s Motion to Exclude Prejudicial
and Distracting Content of videos of Unrelated and/or Uncharged.Chlldren
and Defendant’s Uneventful Requests and Time Pexriod of Requests,

submitted on SEPTEMBER 8, 2016, is DENIED. Specifically, the video

titled “clip 00143 .avi” which records a video-. chat session between

pDefendant and alleged victim, J.s.

|evidence of certain charges the State seeks to preve in this case.

IT IS FURTHER ORDERED that the following of Defendant’s motions were
submitted beyond the JANUARY 16, 2016 deadline for £iling substantive

motions 1mposed by this Court, and are thereforc_DENIED.

1. Motion to Suppress July 8, 2009.-Subpoenas to Sprint, Microsoft,]

Yahoo,.and YouTube, -and October 2, 2003, Bubpoena to Comcast {

for Insufficient Bases for Issuance, submitted.oh JUNE 20, 2016.
2. Motion to Suppress Subpoenas, submitted on JUNE 20, 2016.
3.-Mo;ion to Suppress All Bvidence Collected Aftexr November 12,

2012, due to Iliegal.‘Seizure of Defendant's -Papers at the

Monmouth County Correctional Institution, submitted on JUNE 20,

2016.

1

IT IS FURTHER ORDERED that that the "following motions submitted
by Defendant are DENIED, as they were submltted past the aforementioned

deadline and the _Court has previously ruled on said motions and

therefore said motions are moot::

, is ADMISSIBLE, as it isg direct




1. Motion to Suppress October 20, 2009 Search Warrant for Failure
to Present Exculpatory Evidence to the Reviewing Court,

submitted on JUNE 20, 2016.

2. Motion to Dismiss Indictment No. 14-07-1248 for pProsecutorial
Misconduct in the Seizure of Defendant's Papers at the Monmouth {
County Correctional Institution, submitted on JUNE 20, 2016.

3. Motion to Dismiss Indictmént No. 14-07-1248 as the Endangering

. the Welfare of a Child Statute is Unconstitutionally Vague,

submitted on JUNE 20, 2016.
4. Motion to Suppress the Statements of C.¢. and 2Z2.M. as

Suggestive, submitted on JUNE 20, 2016.

IT IS FURTHER ORDERED that the following motions submitted by
Defendant are moot, as the State does not intend to introduce such

evidence in its case-in-chief, and are therefore DENIED WITHOUT|

PREJUDICE:

1. Motion to Suppress Letters. Defendant Sent to A.J. as Their
Contents Were Revealed by Illegal Means, submitted on JUNE 20,
2016.

2, Motion to Exclude Statément of z.M. as Inadmissible, pursuant
to N.J.R.E. 402 and/or for Prejudice and Confusion, pursuant to
N.J.R.E. 403, submitted on AUGUST 5, 2016. However, during
trial, should the State seek to int:oduce Z.M,'s statement

pursuant to N.J.R.E. 803(a), a N.J.R.E. 104 hearing would need

to be conducted at that time.

3. Motion to Exclude Affidavits, Complaints, Reports, Statements,
Transcripts, oxr Other M;terial of Conclusions and Hyperbole,
including the National éenter for Missing and Exploited

Children's CyberTip, Detective Bailey's Report, Detective




2ngelini's Report, Complaints, and search Warrant Aaffidavit as
Inadmissible, submitted on SEPTEMBER 8, 2016.

4., Motion to Exclude Irrelevant References in Reports to Entirely

leferent Sub]ects as Inadmissible, pursuanL to N.J. R E. 4031

and 404(b),4subm1tted on SEPTEMEBER 8, 2016.

5. Motion to Exclude Videos and/cr Images of Private Interaetions-
with Family or Images in Private Setting (in home) as|
Inadm1551ble pursuant to N J.R.E. 403 and 404(b), submitted on“

SEPTEMBER 8, 2016. However, with respect to Defendant‘s‘

ijection to the . introduction. of photographs. taken of

Defendant's home during the execution of the search warrant,

these items corroborate ‘the testimony of the searching.
detectives as to the items located therein and seized therefrom.
| and are not prejudiecial. Therefore, such photos-are ADMISSIBLE. |

6. Motion to Exclude "Prejudicial Harassment Complaint and the 3rd|

P

Letter to A.J." as Inadmissible, pursuanﬁ to N.J.R.E, 203 and

404(b), submitted on SEPTEMBER 8, 2016.

'IT I8 FURTHER -ORDERED that the follow1ng motions submitted by |

Defendant are DENIED WITHOUT PREJUDICE for belng too wvague,

and

Defendant  can make objections to specific pleces~of_ev1dence at txial:

1. Motion to Exclude Any . Action of Whether a Youth Touched'

Themselves, Stripped, Opened Flle, Put. Somethlng in Anus, Sent
a Photograph, Been in ‘a Video as lnadmlss1ble,,pursuant to
N.J.R.E. 402 and 403, submitted on AUGUST 5, 2016.

2. Motion to Exclude "“Proceeds" from'tne Division of Youth and

Famlly Serv1ces/M1ddletown Townshlp Police Department/Monmouth

' County Prosecutor s Office Interactions with Defendant on Aprll

5, April 8, April 15, and May 23, 2008, and Any Resulting |’




Information as Tnadiissible, pursuant to N.J.R.E. 402 and 403,
submitted on AUGUST 5, 2016.

3. Defendant’s Motion to Exclude Irrelevant and Prejudicial

.Material of Seccondary Effects or Secondary Negative Connections.|

that are Irrelevart to Statutory Defined Acts és‘Inadmissible,

pursuant to N.J.R.E. 403 and 404 ({h, submitted on SEPTEMBER g,
. . )

2016.

4, Motién_-to Exclude "érejudicial Results of Circuﬁstanﬁes
Occurring VBebween. January 23, 2009, and October 21, 2009,
including videos, Photbé, and MNarratives™ as Inadmissib;e,

~pu;suant.to N.J.R.E. 403 and 404 (b),. submitted on SEPTEMBER 8,

2016.

IT I8 FURTHER ORDERED that Defendant’'s Motion to Exclude Videos

Defendant Had or Made on. Private Computer Equipment Other Than Those |

Showing Proscribed Conduct as Inadmissible Pursuant to N.J.R.E. 403,

| submitted on- AUGUST 5, 20%6 is DENIED WITHOUT PREJUDICEV because the
igsves presented therein are not ripe to be properly heard before this
Court. Specifically, the State: may seek to introduce other videos

authored by the Defendant, if Defendant places his intent in issue.

A= - o

Richard W. Eaglish, J.S.C.




PREPARED BY THE COURT

STATE OF NEW JERSEY|[H & ﬂ§ﬁ3R COURT OF NEW JERSEY
| . L

vs.

09-4948
14-07-1248-8

GARY WOLCHESKY,

Defendant. . ORDER.

THIS MATTER having been broughﬁ‘Before the Cpuft by GARY
WOLCHESKY, Pro Se, oﬁ the defendéht’s Motions for a New Trial,
filed on FEBRUARY 15, 2017; MARCH 2, 2017; MARCH 28, 2017; APRIL
18, 2017} and APRIL 28;A2017; and MICHAEL KUHNS, ESQ. , appeariné
as defendant’'s stand-by.counsel; and Assistant Monmouth County]
Pnosecutor,LMARGARET K@PING, on behalf of the State of New iersey,
_haviqg filed a.brief.in opposition on FEBRUARY 8, 2017; and-

the Coﬁrt having reviewed the submissions and heard oral
argument of the respecti&e parties; and

the Court haviﬁg' placed factual' and legal findings on  the
record;

IT IS ORDERED on this 28ﬁh. day of APRIL, 2017, that the
defendanﬁ's Motions‘for a New Trial are DENIED for the reasons

expressed orally on the record.

, o ﬂk%ﬁ SC/:’Q

Richard W. English, J.S.C.
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PREPARED BY THE COURT"

STATE OF NEW JERSEY

LOUN%Y“"F MONMOUTH
vs. . ’
: CASE No. 12-4548
v . 14-1585
: : 15-0242

15-3243
16-5035.—
IND No. 13-04-0655
14-07-1249
15-08~1555
15-11-2039

© GARY WOLCHESKY,

. A .ORDER GRANTING STATE’S MOTION
Defendant. . FOR CASE INACTIVATION

THIS MATTER having been brought before this Court on the 3rd.day'of

NOVEMBER, _2017 by A551stant Prosecntor, Margaret C. Koping, attorney
Michael L. Kuhns, Esq., attorney for the defendant,-GARY WOLCHESKY, on

the Court having read the moving papers; and
the Court having heard the oral érgumént of counsel; and

the Court having placed the factual and legal findings on the record;

and

for good cause shown;

Motion for Case Inactivation is GRANTED.
IT TS FURTHER ORDERED that defendant’s casés be placed on inactive

list until SEPTEMBER 1, 2018.

IT IS FURTHER ORDERED that the State will dismiss the cases 1if

affirmed on appeal. : C:;;(ii
| 1 )7

Rlchard W. English, J.S.

for the State of New Jérsey, Tupon notice to ‘and 1n the presence . of;

the State’s Motion for Case Inactivation+.filed on AUGUST‘B, 2017; and_

IT IS ORDERED on this 3rd day of NOVEMBER, 2017, that defendant’'s




i

:
'SUPERIOR COURT OF NEW JERSEY|| |
3

LAW DIVISION - CRIMINAL i

MONMOUTH VICINAGE ! SUFERIOR COURT OF NEW JERGEY
: MONMOUTH VICINAGE
{ CRIMINAL DIVISION
Indictment/Accusation No.: 14-07-1249/ 14-
| | 1585-001
State of New Jersey '
VS. -
ORDER OF DISMISSAL
Gary Wolchesky.
Defendant

Whereas, the defendant, Gary Wolchesky has filed a Notice of Motion for Return of -
Seized Property and in accordance with the established policy (see State v. Long (Joseph), 216-
N.J. Super 269, 275, 276, App. Div 1987) and notice having been given, the Public
Defender/Attorney assigned has since failed to notify the court of the intention-to proceed on the
defendant’s behalf, '

And in the absence of good cause shown or an extension of time;

It is on this day 9~(7.ﬂ/\ of %‘{7}7 _, 2016;

ORDERED that the above captioned Motion be dismissed without prejudice.

IT IS FURTHER ORDERED that a copy of this Order be served on all parties of
interest within seven (7) days. ’

y ey S =0

Richard W7 English, J.S.C.




FILED, Clerk of the Supreme Court, 22 May 2020, 084128, SEALED-

SUPREME COURT OF NEW JERSEY
C-840 September Term 2019

084128
State of New Jersey,
Plaintiff-Respondent,

V. : ORDER

GN.W,,

Defendant-Petitioner. .

T "“f'—'A“petiﬁUn'for‘c%rti?ﬁ'cafiﬁn'ﬁ' the judgrment 1 A-000456-17 Tt o

having-_been submitted te this:Court, and-the Court-having considered the
same;-

It is ORDERED that the petition for certification is denied.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at Trenton, this

| CLERK OF THE SUPREME COURT

19th day of May, 2020.

AF’Q@OC\)&X C



