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Thrs matter has corne Before the Court on numereus post~Judgment 1ssues 1nclud1ng
a metren for a new tr1a1 and a motlon for acqurttal Wthh was addressed by thlS Court '
‘March 14 2014 the defendant’s pro se motlon for 11 42 rehef and hlS request for counsel _ |
' to assist h1m in prosecutron of post— Judgment 1ssues Counsel was appornted to represent | |
the defendant on post—Judgment 1not10ns and after review of the motrons all matters pertaln
to prewous nost-Judgment mot1ons counsel requested and was granted after hearrng leave
to Wrthdraw | | |
| ‘The Court has reviewed tne r}ro se motien far rel__ief pursuant to RCR 1 1 42, hewever
finds no reference to an}; specifre instanced of deficiency of counsel. The r_not_idn is

supported by eonclusionary aliegations.




Based on the fmegomU ITIS ORD}*JRED that the defendant S request for a heaung .

on this motion for relief pursuant to RCR 11.42, as well as his request for hemng on that

motlon are DENIED

Th1s the 3 day of May, 2017.

Mﬂ,ﬁ/ /ff @WM
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'CASE NO. 11-CR-249 & 12-CR-111
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' CECIL SALYERS | o | ‘DEFE_NDANT‘

ORDER SUPPORTING THE DENIAL OF MOVANT’S RCR 11.42 MOTION TO
- ' . YACATE
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This matter comes before the Court on Movant Cecil Salyers Motron requestlng thrs .
Court to supplement its earller rej ectlon. of his November 12 201 5 Motron to Vacate The
complarnt of the Motron was 1neffect1ve assrstance of Trral and Appellant Counsel for farlrng to '
. raise evrdentrary and procedural Ob_] ectlons On May 4, 2017 thrs Court denied Movant s Motron
l' to Vacate On May 15, 2017 Movant ﬁled a Motlon seekmg add1t10nal facts and conclusrons of

law pur_suant to CR 52.02. The Court of Appeals has held an appe_al of thrs matter in abeyance_ ,
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' conclusions of law, which are provided_ below.

A successful petrtron for relief under RCx 11.42 for 1neffect1ve assrstance of counsel must
.} survive the dual prongs of ‘ performance and ‘prejudice” required by Strzckland 2

Washington, 466 U.S. 668 (1984) adopted in Kentucky in Gall v. Commonwealth 702 S. W 2d
37 (Ky. 1985). See also Parrish v. Commonwealth 2728 W 3d 161, 168 (Ky 2008). The
performance prong of Strickland requires that * [a]ppellant must show that counsel's performance

was deficient. This is done by showing that counsel made errors so serious that counsel was not



functioning asv ther‘counsel’ guaranteed the defendant by the Sixth Amendm'ent or that counsel's
.' represcntatron fell below an ob] ecttve standard of reasonableness 7 Pan ishat

168 (cmng Str zckland 466 U. S at 687 88) (1nternal quotat1ons and citations omrtted) The U. S

Supreme Court and the Supreme Court of Kentucky have reco gnrzed that this is a very difficult ‘

' standard to meet

Jud1c1al scrutiny. of counsel’ performance must be hrghly deferentlal [A] court
" must indulge a strong presumptron that counsel's conduct falls within the wrde range
of reasonable professional assistance; that is, the defendant must overcome the
presumption that, under the cir cumstances the challenged action mlght bé considered
‘sound trial strategy. Appellant is not guaranteed errorless counsel or counsel that can

be judged ineffective only by hindsight, but rather counsel rendermg reasonably
effectrve assrstance at the time of trral :

_ Parrzsh at 168 (crtrng Sz‘rzckland 466 U S at 689) (1nterna1 quotatrons and c1tat1o'ns | _ o
omrtted) Addressrng the prejudrce prong of Strzckland the Kentucky Supreme Court stated
“[a]ppellant must shiow that the deﬁcrent performance prejudlced the defense The defendant
must show that there isa reasonable probab1l1ty that, but for counsel’s unprofessmnal errors the
\ | result of the proceedmg would have been dlfferent ” Parrzsh at 169 (crtmg Strzckland 466 U S.

at 687 694) (1ntemal quotatlons and crtatrons omrtted) Both plongs of Str zckland must be met

: before rehef under RCr 11.42 can be glven Strzcklana’ 466 U. S at 687. Farlure to make a '» o

fru1tless motron to suppress ev1dence does not constltute 1neffect1ve assrstance of counsel
Robbzns V. Commonwealth 719 S.W. 2d 742 743 (Ky Ct. App 1986) To ﬁnd revermble error
due toa cla1m of 1neffect1ve a551stance of counsel the defendant must show that the motion to
suppress would have been successful. Sanders 12 Commonwealth 89 S.W. 3d 380 386 (Ky.

2002) The court cannot ﬁnd counsel to have been 1neffect1ve in the absence ofa showmg of

actual prejudice resulting from counsel's inaction. Casey v. Commonwealth 994 S W.2d 18, 23 h

[ ¥



(Ky. Ct. App. 1999). As demonstrated by the foregoing holdings, the Movant has a heavy burden

that he must meet to prove ineffective’assistance of counsel.

Movant alleges that Defense counsel oug,ht to have raised KRE 404(b) Ob_] ectrons to four '
preces of testrmomal evrdence offered by the Cornmonwealth KRE 404(b) prov1des that
evidence of other crimes, vvronos or acts is not admissible to prove the character of a person to
show action in confor‘mity therew1th Such evrdenCe is nonetheless adm1s51ble' if offered'for .
some other purpose such as proof of motrve opportumty, 1ntent preparatron plan knowledge |

.'1dent1ty, or absence of mrstake or accrdent 7 orif the ev1dence is “so 1nextrrcably 1ntertwrned R
wrth other evrdence essentlal to the case that separ ation of the two could not be accornpllshed
Wrthout serious adverse effect on the offermg party ” KRE 404(b)(l) (2) Each of the four preces
of evrdence that Movant 1dent1ﬁes could have been Justrﬁably offered under several of these

f exceptrons—most lrkely as evrdence of proof of Movant s mo‘uve 1ntent opportumty,

preparatron and/or absence of mrstake as to the other crimes charged

Moreover of the seven crimes for whlch.Movant was conv1cted vall but one were
o supported by ev1dence outsrde of that. whrch Movant clarms should have been suppressed

_ Movant was conv1cted of (1) touchrng A L.’ s vagma (2) touchmg A.L'’s breasts (3) touchrng
M. C” s breasts (4) touching K.L’s breasts )] mducrng A. L and M.C.to bathe together with -
the bathroom door open; (6) 1nduc1ng N.L. to touch C. H. s breastS' and (7) giving alcohol to C.
H. All but one of these conv1ctrons were supported by victim test1mony for whrch Movant has
not clarmed arelated error of counsel The followmg isa non—exhaustlve list deta1hng such

~ testimony.

In support of the first and second convictions, A. L. stated that Movant touched her “bad |

spot” and breasts. In support of the first, second, and third convictions, M. C. stated that Movant

3



touched her “had spot” and breasts, and that she witnessed Movant touch A. L. ln support of the
fourth convrctron K. L. stated that Movant toucned her bleast whlle wearing a 7 smnk of
happiness ” In suppor‘ tof the sixth convrct1on C H stated that Movant had N. L. rub aloe on C.
H.’s b1e'1sts while he watched In support of the seventh convrction C. H testrﬁed that Movant
put alcohol in her Dr Pepper Movant does not 1clent1fy a strategic error in connection wrth the
:f01 egorng, only the testimony of Kels1e Com '1d in support of the ﬁfth convrction was 1dent1ﬁed
With a failure of cousel. We th1nk the Commonwealth would hkely hai/e successfully Justiﬁed
these four submlssmns over defense counsel S Ob_] ection hy stating that the testlmony was offered A
to show Movant s sexual motive his opportunity for abusmg the girls his pi eparation tor
subsec.luent acts of sexual assault by normalrzmg a lack of privacy, and/or absence of mistake in
support of several chai ges. The Commonwealth could also have reasonably claimed that the
testrmony Was mexti 1cab1y 1ntertw1ned with other ev1dence of Movant s alleged crimes. See
KRE 404(b)(l) (2) Even 1f the complarned of testlmony had been suppressed there was ample

' ‘supplementary ev1dence on wh1ch the Jury could have relled

- Another ground in Moyant’s Motion to Vacate is that counsel failed to argue with.
‘speciiic_ity that admission of each of the four pieces of evidence constituted palpahle error by this :
Court which entitled Movant to a reversal. It is enough to saif that trial courts give substantial
deference to counsel’s strategy regarding obj ections as a matter of course. Defense counsel may
have conc‘luded for example that ohj eéting to the admission of the foregoing testimcny was
unlikely to result in suppress1on but would have wasted the Court’s trme and rlsked further '
drawing the jurors’ attentlon to damagmg eindence While appellate counsel should have offered

some reasonable support for her claim of palpable error on this point, we think it unlikely that
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she would find convincing authority for the claim that this Court must unilaterally question.

evidence that was arguably admissible under tlie exceptions at KRE 404(b)(1).

Movant alslo alleges that trial counsel 'failed to obj ect when the Commonwealth Attorney
stated, afterthe yerdict was read, that the sentences were meant to run consecutively when the
jury instructions had not included such details. It appears that defenSe counsel was caught off
guard by the unusual manner and timmg of the statement after the Ve1d1ct had already been read
and hlS counsel called fora mistrial afterwai ds to attempt a remedy At new ev1dentiary hearing,

calling defense cOunsel to explarn his understandable confusron onth1s questlon is not necessary.

Movant also alleges that trial counsel was 1neffect1ve because he advrsed Movant that he

should not take a plea of five 5) years if the Commonwealth offered it. ThlS was a hypothetrcal

g exchange between Movant and Defense Counsel meant to show counsel’s faith in the strength of

(

\

' Movant’s case. Itis enou_gh to say that a sta_tementto one’s client that an acquittal is likely has no
~effect on the verdict. Counsel was not ineffectiye for incorrectly predicting the outcome of his

- client’s trial.

~ Movant also alleges that his appellate counsel was ineffective for failing to' investigate
witnesses crucial to his defense. Movant’s proof for counsel’s inadequate preparation is that two

witnesses should have been asked certain questions and that two other. witnesses ought to have

been called to testify. In matters of trial conduct regarding witnesses, the above-mentioned

judicial deference given to the conduct of counsel is even greater because Witnesses cannot be

completely controlled by counsel. As aresult, the helpfulness of a witness’s testimony cannot be

- guaranteed. Movant primarily complains that the witnesses were e not asked about matters that he

thinks would have been helpful to his case. This may have been due to a genuine strategic':al
decision on counsel’s part such as avoiding a line of questioning that opens the door to harmful
s N
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character evide_rrce or risking the loss of a helpful Witness’s credlbility. As to witnesSes not
called, .Counsel may have likewise concluded that the ellclted testimony would not.have been
helpful or credible or tllat the witnesses Wo'uld cooperate sufﬁciently to aid the case. It is not
enoucrh to say, for exanlple that a college student named Tina (last name not provrded) who vtzas |

present at a party with Movant could have testified that she saw no sexual abuse at the par ty It is

easy to second-guess counsel’s strategic decrsrons as to the credibility of Wrtnesses and the

helpfulness of testimony after the fact. However, the Movant has not shown that counsel-’ s

. conduct was objectively unreasonable and actually prejudicial to his case.

We cannot conclude based on the foregomg that Defense Counsel’s conduct was so -

'\

: deﬁcrent that it d1d not functlon as the ‘counsel’ guaranteed by the erth Amendment S1rn11arly,

we do not find Appellate Counsel conduct const1tut10nally 1nsufﬁc1ent for fallmg to spemﬁcally

explaln why reversal was requlred when th1s Court d1d not unrlaterally reject a few pleces of

~ arguably adm1ss1ble evidence. As to hrs requests for other ev1dent1ary hearrngs on the foregomg

issues, this Court finds the record sufﬁciently clear to v_reso'lve the issues raised. |

' ITIS HEREBY ORDERED AND ADJUDGED that this Court’s original denial of
Movant 'Cecll Salyers’ Motion to Vacate be supplemented w1th the foregoing. That MOtion to
Vacate rernains DENIED. Furthermore, as the record is sufficiently clear to resolve the issues
containe_d in his.Motlon' to Vacate, Movant Cecil Salyers’s requests for various er/identiary_
hearings to exarnine these .i‘ssues are DENIED Tllis is a final and appealable Order and there is

no just cause for delay.

This the /£ _day of May, 2018.

iy L é/m/,///m

AMES C. BRANTLEY Cngxf CIRCUIT JUDGE
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| Y_BEF ORE COMBS DIXON AND TAYLOR JUDGES |
COMBS JUDGE Appellant Cec11 Salyers (Salyers) pro se, appeals from the
denlal of his motlon for RCr’ 1 1.42 rehef followmg hlS conv1ct10n of the sexual »

abuse of several mmor chlldren After our review, we afﬁrm

| Kentucky Rules of Criminal Procedure.



In Salyers’s direct .appeal to the Supreme:Court, theunderlying' facts
~ were set forth in that Court’s opinion’ as follows': .

In .2(‘)05 Salyers Ir. met Alrce Nolan a smgle
mother of four ch1ldren [pseudonyms are used for the
imother and victims]. Although [Salyels] and Alice were

~ not romant1eally involved, he spent a sromncant amount '
- of time around her and her chrldren Hetooka -~
- | partlcularly [sic]. 11l<en1ng to the youngest daughter Aprrl

| Salyers V. Commonwealth No 2014 SC 000186 MR 2015 WL 2340368 *1 (Ky.l )

‘.'May 14 2015) (footnote 01n1tted) The cr1mes at 1ssue began after Aprll moved

) mto Salyers S re31dence to help care for h1m followmg a heart attack He was -

| charged w1th abusmg Aprrl he1 31ster Nrcole two of Apr1l’s frrends Molly and’ :
i Kayla and a frlend of Nrcole Chrrsty L e

__ On September 28 201 1, Appellant was 1nd1cted by
- .; a Hopkms County Grand Jury in case number 11-CR-249
. for sexually abusing April, Molly, Nicole, and Chrrsty _,
- The indictment alleged three counts of ﬁrst-degree sexual
~abuse of a minor less than twelve years old, two counts
- of first-degree sexual abuse of a minor less than sixteen -
years old, five counts of using a minor in a sexual '
-performance, one count of indecent exposure, and one
‘count of unlawful transaction with a minor in the th1rd
~degree. More than six months later, on April 24,2012, in
. case number 12-CR-111, Appellant was mdlcted for the
‘'second time. This indictment alleged that Appellant
committed ﬁrst—degree sexual abuse against Kayla. The
- two mdlctments were consohdated and tried together

,

;

2 The v1ct1ms are referred to by initials in the c1rcu1t court’s orderq and in Appellant s brief as
follows: April: A.L.; Nicole: N.L.; Molly M.C.; Kayla: K.L. and Chrlsty C. H

-



, A Hoprqns County C1rcu1t Court found Appcllant
guilty of the following seven crimes: four counts of first-
. degree sexual abuse, mcluolng one count for each victim
. with the exceptron of Nicole; two counts of using a minor -
in a sexual performance; and third- -degree-unlawful -
transactron with a minor. The jury recommended a
“sentence of forty years’ 1mprrsonment whrch the trral
- court summarrly 1mposed :

| Id at >*2 Salyers appealed as a matter of rlght Our Supr eme Court afﬁrmed by

- opmron rendered May 14, 2015 | ” |
L On November 12 2015 Salyers pro se, ﬁled an RCr ll 42 motron '-
:allegrng 1neffect1ve assrstance of counsel The c1rcu1t court appornted the
'Department of Publlc Advocacy (DPA) to represent h1m On October 24 201 6
.the DPA moved to wrthdraw On February l 2017 the court granted the mot1on |

By an order entered on May 4 201 7 the c1rcu1t court denred Salyers s. |

,,RCr 11 42 motron recrtrng as follows

The Court has revrewed the pro se motron for .
' rel1ef pursuant to RCR 11.42, however finds no reference
to any specific instanced [sic] of deficiency of counsel
The motion is supported by conclusronary [src]
allegatrons : ' o
' ‘Based on the foregomg IT IS ORDERED that the
defendant S request for a hearrng on thlS motion for relief

3 DPA Invoked KRS (Kentucky Rev1sed Statutes) 31. 1 10(2)(c) Wthh prov1des in relevant part
that:

[1}if the department and the court of competent jlll‘lSdlCthl’l

determines that it is not a proceeding that a reasonable person w1th

adequate means would be willing to bring at his or herown

expense, there shall be no further right to be represented by

counse] under the prov1srons of this chapter.

-3-



pursuant to RCR 11.42, as Well as- hrs 1equest for hearlng
~on that motion are DENIED.

(Emphasrs orrgmal )
. On May 5,2017, Salyers filed a motron for addrtlonal ﬁndrngs of facts‘ 3

'.and conclusrons of laW pursuant to RCr 1 1 42(6) and CR* 52. 02 |

“On June 9, 2017 Salyers ﬁled a not1ce of appeal to thlS Court from -

) | he order denyrng hrs RCr 11 42 mot1on On Apr1l 10 2018 thrs Court ordered

| that Salyers S appeal be held in abeyance pendrng a ruhno on hrs CR 52 02 motron

. On May 10 201 8, the crrcult court entered an order ruhng on o

‘Salyers S motron and prov1d1ng add1t1ona1 ﬁnd1ngs of fact and conclusmns of law.

- Salyers had argued that tr1a1 counsel should have ralsed KRE5 404(b) objectrons to

"}‘i--vfou1 1tems of testlmonral ev1dence offered by the Commonwealth Addressmg that -

| 'argument the court explamed that all of but one of the crimes of Wthh Salyers :

4 Kentucky Rules of Civil Procedure‘

5 Kentucky Rule of Ev1dence 404(b) prov1des
. (b) Other crimes, wrongs, or acts. Evidence of other crimes,
- wrongs, or acts is not admissible to prove the character of a person
~ in order to show action in conformlty therewith. It may, however
~ be admissible: :
(1) If offered for some other purpose such as proof of
motive, opportunity, intent, preparation, plan knowledge,
identity, or absence of mistake or accident; or
" (2) If so inextricably intertwined with other evidence
essential to the case that s r;eparatlon of the two (2) could not
be accomplished without serious adverse effect on the
offerlng party. -

4-



'wasvconvicted weie supported by’other evtdence. T.h.e' -cour_t set forth\/a “non-
exhau_sdve list detailin’or such testfmony,” Whrch we shall Summariie

A L.’s testlmony supported the fn st and second COnvrctrons (touchmg
A. L S vagma and touchmg her breasts) M C S testrmony also supported the ﬁrst |
_ and second convrctrons as Well as the thrrd conv1ct10n (touchlng M C S breasts)
| K L s testrmony supported the fourth convrctron (touchmg K L S breasts) C H.’s ‘_

: testrmony supported the 51xth and seventh conv1ct1ons (mducmg N. L to touch

o C. H S breasts and g1v1ng alcohol to C H ) The court noted that only the testrmony

- of another g1r16 in support of the ﬁfth conv1ct10n (mducmg A L and M C to bathe o o

— )

together wrth the bathroom door open) was 1dent1f1ed Wrth a fallure of counsel

The crrcurt court opmed that the Commonwealth Would have hkely

§ i
B -
v

v prevaﬂed over any objectrons “by statmg that the testlmony was offered to show

‘ [Salyers s] sexual motrve hlS opportunlty for abusmg the glrls hlS preparatlon for

subsequent acts of sexual assault by normahzlng a lack of prrvacy, and/or absence

e

of m1stake in support of several charges ” The court observed that the
'Commonwealth could have reaso’nably argued that the evrdenCe “was inextricably

intertw_ine'dwith evidence of ‘Mo’van’tfs other crimes. See'KRE 404(b)(1)-(2).

6 According to Salyers s memorandum in support of his RCR 11.42 motion, that 1nd1v1dua1 was
not a victim. There was no KRE- 404(b).objection made to her testimony that Salyers made her
take a bath w1th AL.and M. C with the bathroom door open. ' '

-5-
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‘Even A1f the complamcd of testrmony had bcen suppressed there was ample |
j' supplementary evrdence upon wh1cn the _]ury could have rehed ”

- The circuit court addressed Salyers 's clarm that appellate counsel -
farled to argue wrthspecrﬁcrty th’lt admrssron of each of the four pleces of

» evrdence constltuted palpable error. Thc c1rcu1t court thought it unhkely that |
g appellate counsel would fmd conv1ncmg author1ty” to support a clarm Where such

: evrdence . was arguably admrssrble under the exceptrons as KRE 404(b)(l) »
| Next the court addressed Salyers s allegatton that

[T]r1al counsel fa1led to Ob_] ect when the
e Commonwealth Attorney stated, after the verdict was
_° read that the sentences were meant, to run consecutlvely
o when the Jury. 1nstruct1ons had not 1ncluded such detalls
It appears that defense counsel was caught off guard by
- the unusual manner and timing of the statement after the
verdict had already been read, and his counsel called for
a mistrial afterwards to attempt a remedy.. Anew
| ev1dent1ary hearmg, calling defense counsel to explam
‘his understandable confusron on thlS questron is not :
_ necessary :

The c1rcu1t court rejected Salyers S allegatron that trial counsel was
ineffective because he advised Salyers not to take a plea of five years 1f the .
a
Ny Commonwealth offered 1t The court explained that the exchange was hypothetlcal.

and that tr1al counsel “was not 1neffect1ve for incorrectly predlctrng the outcome of -

' h_15_ client’s tr1al.” '



| Thecn cuit court also rej ected S'tlyers S clann that trral counsel was
' -‘1nerfectlve for vfarlrng to myestrgate or adequately pr epare certam wltnesscs The - |
court noted the great deference afforded to counsel S conduct regardrng yvlrtne‘sses
because they cannot be completely controlledv As to Salyers S complarnts about
'A.:_questrons. not asked or Wrtnesses not called the court observed that it 1s easy to

' second guess strateg1c dec1srons holdlnOr that Salyers farled to show that h1s

‘ attorney S conduct was obJ ect1vely unreasonable and actually prejudrcral

. N

The c1rcu1t court could not conclude that tr1al counsel S conduct was

.o
.'/

| _,--so deﬁ01ent that he “d1d not functron as, counsel guaranteed by the erth
tAmendment Nor d1d the court ﬁnd that appellate counsel’s conduct Was .
v 'constrtutronally 1nsufﬁc1ent As for Salyers s request for an evrdentrary heaung, R

_ the court found “the record sufﬁcrently clear to resolve the 1ssues rarsed ”

On May 24 2018 Salyers ﬁled a motron 1n thls Court for leave to

' supplement hrs prevrously ﬁled appeal 1f necessary after revrewmg the c1rcu1t |
.court ] order of May lO 2018 By order of June 28; 2018 th1s Court passed the

' motion to thrs merlts panel In hght of our dec1510n herem that the motlon is

- demed as moot and an order denymg wrll issue separately from thls opmron '

| Salyers raises multlple issues on appeal Although the organlzatlon of |

his arguments is dlsjomted we shall address them in the order presented

[T]to establish a claim for ineffective assistance of
counsel a movant must meet the requlrements of a two-

7.



prong test by proving that: 1) counsel S performance was |
deficient, and 2) the deficient performance prejudiced the -
defense. Strickland v. Washmgz‘on 466 U.S. 668, 104
- S.Ct. 2052, 80 L.Ed.2d 674 (1984) . .. ; accord Gall v, /
o Commonwealz‘h 702 8.W.2d 37 (Xy. 1985) cert. denied,
-478U.8.1010, 106 S. Ct. 3311, 92 LEd.2d 724 (1986)
Pursuant to St, zckland the standard for attorney '
perforrnance is reasonable, effecuve assistance.” The
. movant must show that h1s counsel s representatron fell
below an objectlve standard of reasonableness and the .
o movant bears the burden of proof In dorng so, the
movant must overcome a strong presumptron that
- counsel’s performance was adequate Jordanv.
Commonwealth, 445 S.W. 2d 878, 879 (Ky 1969);
'McKmney V. Commonwealth 445 S.w.2d 874,878 (Ky -
-1969). ‘Furthermore, “a court must 1ndulge a strong e
~ presumption that counsel’ 'S conduct falls-within the wide
range of reasonable professronal assrstance ‘that i is, the
_ _, defendant must overcome the presumptron that, under "
P the circumstances, the challenged action “mightbe =~
' . considered sound trial strategy.”” Strzckland 466 U. S at
689, 104 S.Ct. at 2065 (quotrng Mzchel V. Louzszana 350
- U.S.91,101, 76 S. Ct. 158, 164, 100 L.Ed. 83 (1955)).
- [T]he threshold issue'is not Whether [appellant] s
attorney was 1nadequate rather, it is whether he wasso .
manifestly 1neffect1ve that defeat was snatched from the
- hands of probable victory.” United Staz‘es V. Morrow '
977 F 2d 222,229 (6th Crr 1992) ' :

| C’herry V. Com , 545 8. W 3d 318 322 23 (Ky App 2018) (Bold face emphasrs
deleted) “We review the trial court's denral of an RCr 11.42 mot1on for an abuse
" of dlscretlon T eague v. Com., 428 S W. 3d 630 633 (Ky App 2014)

| | Salyers s first argument is that the trral court abused 1ts dlscretlon in
denyrng his RCr 11 42 motion Wlthout an evrdentrary hearlng “If the record

refutes the clalms of error, there is no need for an evidentiary hearrng A hearrng is



' ,. also unnecessary where the allegatrons even if true, WOUIC_ not be sufﬂcrent to
v1nva11date the convrctron i Harpei V. Com 978 S. W 2d3 11 314 (Ky 1998)
"(crtatlons om1tted) As set forth above we agree wnh the 01rcult court S analysrs

- | Accordrngly, no ev1de11t1ary hearrngwas necessary. | | |
| Next,.Salyers argues that trial couns,el yvas tneffective 1n failing to
3 1nvest1gate | pr epare or properly examrne four Wltnesses M C S mothe1 | Tlna
Whose last name was not provrded the older srster of A L. and N. L . and Mrchael
, .erey, a school prrncrpal Howeve1 the clrcurt-court thoroughly addressed thls
issue at pages 5- 6 of 1ts May 10 2018 order as set forth above We agree w1th 1ts
anal}’srs and adopt itasit 1f were our own. ; Co h i

| Salyers contends that trral counsel’s allegedly “bad advrce” (z e. that
f' vhe thought they could win m the context of asklng Salyers if he Would take ﬁve

i

' years lf offered) should constrtute 1neffect1ve ass1stance of counsel We agree wrth |

B t

the c1rcu1t court that thlS exchange Was hypothetrcal and that counsel was not .

" ineffective for fallure to accurately predrct the trlal’s outcome

Next under the headlng “Argument II ” Salyers contends that the tr1a1
- ‘court abused 1ts dlscretron in denymg his RCr 11 42 motron w1thout findings of
-~ fact or conclus1ons of law Thrs argument is moot in hght of the tr1a1 court’s May

10, 2018, order provrdmg addrtronal ﬁndlngs and conclusmns



Salyers argues that trral counsel was 1nefrect1ve in fatlmg to object to
- 1rnp1 oper chara ter evrdence pursuant to KRE 404(b) The crrcu1t court addr essed'
tlllS issue in detarl at pages 34 of 1ts May lO 2018 order as drscussed above
Again, vwe agree with the court S analys1s and adopt it as 1f it .were our own
Nekt Salyers contends that appellate counsel was 1neffect1ve for |
fallure to present adequate/sufﬁcrent arguments on dlrect appeal in request1ng
'palpable error rev1ew of the KRE 404(b) eV1dence to whrch trial counsel farled to
| ObjGCt “A movant W1ll only be successful on IAACm clalms for 1gnored 1ssues
| Wthh counsel must have omrtted completely from the drrect appeal » Jackson V.
_.",Com 567 S W 3d 615 619 (Ky App 2019) (crtlng Hollon V. Com 334 S W. 3d »_
.431 437 (Ky 2010)) We ﬁnd no error
o Salyers ] next argument is that trlal counsellwas. 1neffect1ve for
ag1 eerng to alloyv Juror S [sm] to go back and modrfy sentence » 'l"he clrcult.court
| addressed that argurnent in 1ts May 10, 201 8 order and concluded that no. | _. N
ev1dent1ary hearmg was necessary The circuit court’s March 18 2014 order
denymg the motion for a new trial and motlon fbr acqurttal e;plalns as follows
/[T]he jury orlglnally returned two verd1cts of gurlty '
against the defendant pursuant to Instruetions 6 and 7 for
‘use of a minor in a sexual performance. They \»
- recommended a sentence of twenty (20) years under

Instruction 6 and a sentence of fifteen (15) years under
Instruction 7 with a recommendation the sentences run

7 Ineffective assistance of appellate counsel.
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concurrently Wrth one another for a total of twenty (20)
years. Likewise, the jury returned a gudty verdict
pursuant to Instrdctions 2, 3, 4 & 5 for crimes of sexual.

" abuse with a recommended sentence of ten (10) years . -
each urider Instructlons 2,3, & 4 and five (5) years under
Instructlon 5. The jury recommended that these -
sentences run consecutrvely for a total of 35 years. It
became apparent to the Court that we had not cons1dered

' this possible scenario and the j Jury made no . '
recommendatlon whether the twenty (20) years '

: recommended sentence under Instructions 6 and 7-and
the 35 year recommended sentence under Instructlons 2,
3,4 and 5 should run consecut1ve1y for a total of 55 years
orrun concurrently for a total of 35 years, The Court

~ held a berich conference with the attorneys and both

o attorneys agreed that that the Jury should be sent back

sentences should run concurrently or consecutrvely The o

N jury reentered deliberation and returned a .
R ,recommendatron that they run consecutrvely [8]

Prror to the bench conference the prosecutor
| from his counsel table, asked in the presence of the jury
whether the sentences should run consecutive or -
concurrent. ‘The. defense counsel took issue with that
statement contendmg the statement was 1nappropr1ate .
and a new trial should be granted This is a difficult issue
for the court, but it'does not appear that even if the
prosecutor 5 comment was 1nappropr1ate that anew trlal

8 The circuit court order entered December 10 2013 reflects that:
' : The defendant received a sentence of ten (10) years on three counts
. of First Degree Sexual Abuse, under 12 and five (5) years for one
count of First Degree Sexual Abuse over 12 and the j jury
recommended that the sentences run consecutive to each other but
by law that would not exceed twenty (20) years. They
recommended-twenty (20) years on one count of Use of a Minor
and fifteen (15) years on the second count concurrent for twenty
* (20) years but consecutive to the sentence for First Degree Sexual
Abuse, thus the sentence was 40 years. .
(Record on Appeal, pp. 511-12). )
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should be granted. The law has been in the
Commonwealth that if a judgment is silent as to
concunent or consecutrve sentence, the sentence

' presumed concurrent. . Had the j jury not been sent out to~
make a determlnatron as to whether the sentence should
be concurrent or consecutlve the sentence would have

. been presumed concurrent. This would have obviously

.allev1at ed any possible error by the prosecutor S
comment but after the comment was made defense ,

~counse] agreed the j jury should be returned to dehberate :
to make a recornmendatron as to concurrent or '

“ consecutrve sentences

(Record on Appeal pp 531 32)
On March 18 2014 the 01rcu1t court entered its ]udgment and

sentence and sentenced Salyers toa total term of 1rnprrsonrnent of forty (40) years
, vfror}n both 1nd1ctments We agree Wrth the c1rcu1t court that there would no
ipurpose 1n haV1ng an evrdentlary hearrng Moreover Salyers cannot demonstrate. |
) prejudrce under Strzckland The circuit court has the drscretlon to determlne

o Whether a defendant should serve sentences concurrently or;consecutrvely
" Howard v. Com. 496 S W.3d 471 475 Ky. 2016) KRS 532. 110
: Salyers S last argument is that the circuit court s grantrng of the

\ DPA’s motron to wrthdraw as counsel was an abuse of dlscretlon and that it vuas :
A arbrtrary, unfair, and unreasonable We drsagree “’T here i is no constltutlonal rlght
toa post—convrctlon collateral attack on a crlmmal conviction or to be represented

by counsel at such a proceedmg where it exists.” Fraser V. Com.,_ 59 S.W.3d 448,

451. (Ky. 2001).
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Therefme we AFFIRN the Hop <ins Clrcult Court. .

ALLCONCUR | ‘ o

. BRIEF FOR APPELLANT o BRIEF FOR APPELLEE

Cecﬂ Salyers, Pro Se . : e 'f-Andy Beshear o
, -LaGrange Kentucky Cr T 'Attomey General

'-'}"JamesC Shackelford |

- Assistant Attorney Genéral
- .;Frankfort Kentucky :
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V. 2011:CR-00249 & 2012-CR-00111
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- COMMONWEALTH OF KENTUCKY T RESPONDENT

A

'ORDER DENYING DISCRETIONARY REVIEW

‘The 'motion for review of thé‘decisi(;n of the Court of Appeals is -
denied. -

ENTERED: July _| _, 2020.




