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NO. 09-19-00041-CR

RAPHAEL DIMENICK SAM, Appellant
V.

THE STATE OF TEXAS, Appellee

On Appeal from the Criminal District Court
Jefferson County, Texas
Trial Cause Nos. 18-29123, 18-29124

MEMORANDUM OPINION
A jury found appellant Raphael Dimenick Sam guilty of aggravated robbery
and aggravated kidnapping. In trial cause number 18-29123, the jury assessed Sam’s
punishment as a habitual felony offender at life imprisonment for the offense of
aggravated robbery and assessed a $10,000 fine. In trial cause number 18-29124, the

jury assessed Sam’s punishment as a habitual felony offender at ninety-nine years



- of confinement fog ‘the offense of aggravated kidnapping. In each case, Sam
complains about the admission of evidence and argues that his sentence constitutes
cruel and unusual punis»h._m,ent_. In trial cause number 18-29124, Sam argues that the
trial court erred by denying his motion ,_i,nlarrest_of judgment. In a letter brief, Sam
challenges the trial court’s assessment of court costs and requests that we modify the
judgments to correct a clerical error. We affirm the trial court’s judgments in each
cause as ,mo_diﬁed..: o
Admission of Evidence
In.his first issue in each case, Sam cqmplajln.s thqtvthe __trjal court erred by
allowing evidence regarding, the mental injuries. of the victim, T.C., which Sam
contends is irrelevant and not an element of the offense. According to Sam, the
admission of T.C.}s victim impaq testimony ,during guilt-innocence was-harmful
and reqpfires reversal. We disagree. - . . I
We review the trial court’s admission of _V_ictim_ impact evidence for an abuse
of vd‘iﬂseretion. DeLarue v.. State, 102.S.W-.3d 388, 402 (Tex. App.—Houston. [14th
Dist.] 2003, pet. ref’d). We will; uphold a trial court’s ruling if it is reasonably
supported by the record and is correct under any applicable legal ‘theor,y;. State y:
Dixon, 206 S.W.3d 587,.590 (Tex. Crim. App. 2006). Victim impact.evidence may

be admissible during the punishment phase when the evidence has some bearing on
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the defendant’s personal responsibility or moral culpability. Espinosa v. State, 194
S.W.3d 703, 711 (Tex. App.—Houston [14th Dist.] 2006, no pet.). Relevant victim
impact evidence may include evidence that concerns the physical, psychological, or
economic effect of the crime on the complainant or his family. /d.; see also Tex. R.
Evid. 401.

The récord shows that during T.C:’s ditect examination, T.C testified, without
objection, that he no longer walked to the store at night. Generally, to preserve error
for appellate review, a defendant must make-a ‘timély‘, specific objection at trial. See
Tex. R. App. P: 33.1(a)(1)(A). Bécause Sam failed to timely object to T.C.’s E
testimony that he no longer walked to the store at niight, we'hold that Sam has failed
to preserve any error. See id:

The record ‘fiirther shows that when the prosecutdr asked T.C. if he let his
family go out at night, defense counsel objected based on relevance: The prosecutor
claifned that'it was relevant to T.C.’s niehtal‘ihjm'ies';‘and defense counsel argued
that it was’ irﬁproper -bolsvteriri;g of the witness and was not acceptable during the
guilt-innocencé phase: The trial court stated that during direct examination, it would
allow a full exploration of the extent of injuries because it is an element of the
offense. However, the prt)secutbi‘ made ho-further attempt to ask T.C. if he let his

family go out at fight, and Sam does not point this Court to anything in the record



 that shows the trial court admitted any evidence-concerning T.C.’s mental injuries.
See Espinosa, 194 AS_.W._.Z»&a:c 711 , :Iri;stead,"tlhle record ehoy;/S tﬁat the prosecﬁter asked
T.C. if he was still having physical injuries or problems, and Sam made no objection.
Regardless, T.C.’S testimony concerning the ‘extent of his physical injuries was
relevant to pro{fe that Sam caused bbiii:ly in.ju&.‘S'eexid. Weeonelede tﬁat the record
fails to supbbﬂ .Sazélln’:szcenteﬁtioﬁ: fhat the tr1a1 eeurt erfed by 'al.].owing.irrelevaht
evidence of T.C.’s mental irijufies; .’Aeeordi_ﬁg& iﬁ each caée, we‘ovei‘.fﬁle: Sam’s
f’_irst‘ issue.:‘; . |
'-Mettiven .in‘Ar;'es:t ef Judgl;ae}lt B
In his second issue in trial c'ailge numbe1 18i29.12‘4=,“Sam eo}lqplaiﬁe that the
trial court erred by 'cvleﬁyin’g his motion in a&eé‘t of Ajildgment. Sam falfgue's that the
Judgment in his aggl avated kldnapp;ng case is mvahd because it contains van
afﬁrmatlve ﬁndmg that a deadly Weapon was used or exhlblted when that 1seue was
not eppropl'iételj'f :plre’aded. |
The indictment alfleges'thet 4Ss.;1n‘.1:‘ ‘I
did then and '{h’eré iﬁ'tentidﬁe]‘iyl and kri.owi-ngl}-/' aiﬁduet [T. ‘C ], -P‘lel eafte; |
~styled the Complainant, by restricting the. movements, of the . .
Complainant without the consent of the Complainant, so as to interfere
substantially with Complainant’s liberty, by moving [T.C.] from one
place to another, with the intent to prevent the Complainant’s [liberty]
by using and threatening to use deadly force, namely, by threatening to.-

shoot the Complainant with a firearm and by striking the Complainant
with a firearm and by stabbing the Complainant with a knife, that in the
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" manner of its use and intended use is capablé of causing serious bodily

injury and death_? and with the intent to inflict bodily injury on the

- Complainant or fa[c]ilitate the commission of a felony, to-wit:

| ‘Robbery[] P s |
The apphcation par agraph of the Jury charge tracked the language of the indictment
The ] Jury .foun‘d Sam guilty of the -‘offense of ‘_aggravated '_kidnapping, as charged in
the indictment. The ‘rec‘ord shows that the%trial | court entere‘d a deadiy. weapon
finding. Sam ﬁled a motion in iarrest of jiidgn‘qent,i compiaining that.. the naf_ﬁ‘rrnative
ﬁnding’\;vas irnproperlyt entered on the, judgment becadse “deadiy weapon” ‘was not
specifically pleaded in the indictment and no .special_ issue was submitted during
punishm‘ent.\ The trial court denied. S‘am’s‘ motion. N

| A deadly Qeapon i'sanything that in the rnanner of its use or intended use is
capab]le of causmg death or seiious bodiiy 1niury ” "i"ex Penal Code Ann §
1 O7(a)(17)(B) “A ﬁrearm 1s a deadly weapon pei se. Ex parte Huskms 176
S.W.3d 818, 820 (Tex Crim. App 2005). There are three maJor modes by Wthh a
trial court may make an affirmative finding of'a deadlyl weapon}:when the jury is the
trier of fact: (1) when the indictmentitself ai'leges (a deadl_y‘ weapon; (2) when the
instrurrie;nt ’u‘sedivis per’ se a deadiy V\:/eap‘on | such aS'a firearrn' :or (’3) when the jury
makes an athrinative ﬁnding throdgh a deadly weapon spe(:ial issue mcluded in the

jury charge Laﬂew V. State 106 S. Wad 91 95 (Tex Crim App 2003)



The State specifically pleaded that a firearm was used in the comrhission of
the offense of aggravated kidnapping, and a firearm is a deadly weapon per se. See
Ex parte Huskins, 1 76SW3d at 820. We cc_)_ng:ludg that the trial court’s entry of an
affirmative finding that Sam used a deadly weapon, namely a firearm, was proper.
See Lafleur, 106 S.W.3d at 95. Accordingly, the trial court did not err by denying
Sam’s motion in arrest Qf judgg;gn,t. In trial cause. number 18-29124, we overrule
issue two. ..

- Cruel and Unusual Punishment

.. Inhis second issue in trial cause number 18-29123 and his third issue in trial
causez,number 18-29124, Sam ;pa_intain§ that he should be granted a new punishment
hearing because his sentence of ninety-nine years for aggravated kidnapping and his
life sentence for aggravated robbery constitute cruel and unusual punishment under
the. quas and United States Constitutions, because his sentences .are grossly
disproportionate to, the offqnses'_‘c.,ommitted. See US Const. amend. VIII;. Tex.
Const..art.'l, § 13. According to Sam, -the harm he caused the victim was not life
threatening, there was no ervidence;t_h-at the victim suffered any ongoing trauma other
than a fear of leaving home at night, there was no evidence that he. threatened or
caused any harm to _“slocje‘ty,,‘.e‘x‘r}d his culpability was debated by the police who

responded to the scene.



In his brief, Sant cites one: case in which the defendant was convicted of
aggravated’ robbery: and -aggravated sexual assault and three “cases in which the
defendant was convicted of aggr'a\}a't'éd‘rdbbér'y:and' "agéra{/a’téd k.idﬁappi11g.' In all
the cases Sam' cites, the defendant received shorter sentences than Sam did in the
cdses at issue. E

Generally, a- sentencé that is ‘within the range of punishment established by
the Legislature is not excessive, cruel, or unusuél_, and will not be disturbed on
appeal. State v. Simpson, 488 S:W.3d 318, 3234(Tex'. Crim. App. 2016); Jackson v.
State, 680° S.W.2d 809, 814 (Tex. Crim. App. 1984). An appeilate court rarely
considers' a purishméit within thé ‘statatory range “for 't‘he’?of;fénseiféxCessive,
unconstititionally cruel; or unusual under either Texas law ‘or the ‘United States
Constitution. See Kirk v. Staie, 949 S.W.2d 769, 772 (Tex: App.-Dallas 1997, pét.
refd); sée also Jackson v Stdte, 989 S:W.2d 842,846 (Tex. App.—‘;T:exarkén'a”1999,
no pet.). An exception 1o this general rule is recognized'when the sentence is grossly
disproportionate to the offense. Solem v, Helm, 463 U.S: 277; 289-90 ( 1983); see
also Harmelinv: Michigan, 501°U.S. 957, 1004-05 {1991) (Kennedy J:, concurring).
Except for cases invelving - capital punishment, sutcessful challénges to the
proportioniality of particular seritences are exceediiigly rare. Solenz, 463 US. at 289-

90.



To determine whether a sentence is grossly. disproportionate to-a particular
defendant’s crime, we. consider (1) the severity of the offense in light of the harm
caused or threatened to the victim; (2) the culpability of the defendant; and (3) the
defendant’s prior adjudicated and unadjudicated offenses. Simpson, 488 S.W.3d at
323. In the rare:case in which this threshold comparisen leads to an inference of
gross disproportionality, we then compare the defendant’s sentence with the
sentences of other offenders in Texas and with the sentences imposed for-the same
crime in other jurisdictions. Jd. “If this comparative analysis validates an initial
judgment that the sentence .is. grossly disproportionate, the sentence is cruel and
unusual.” Id. L AT S S

Aggravated .robbery. and .aggravated kidnapping .are first-degree felony
offenses, which carry a punishment range of confinement for life or for any term of
not more than ninety-nine years or less:than five years. Tex. Penal Code Ann..§§
12.32(a), 20.04(c), 29.03(b). In addition to imprisonment, a felony of the first degree
may be punished by-a fine not to exceed $10,000. /d. §:12.32(b). In both cases, Sam
was charged as a repeat felony offepder, and, Sam’s previous convictions included
two felony possessions of a controlled substance and three aggr_ava_ted robberies. See
id. § 12.42(c)(1). The.record shows that Sam pleaded “true’*to all five enhancement

paragraphs, thereby subjecting. him to. a punishment range in- each . case: to

8

-
.

4



pree-
L . A A

imprisenment for life, or for any term of not niore than ninety-nine'years or less than

fifteen years. See id We concludé that Sam’s senténce of ninety-nine ‘years of

confinement for aggravated kidnapping falls within the applicable punishment range

‘and is not-unconstitutionally excessive ‘or cruel and unusual. See id. § 12.42(c)(1),

20.04(c). We further -conclude that Sam’s life ‘séntence and $10,000 fine for
aggravated -robbery- falls ‘within the -applicable punishment range and is not
uncoristitutionally-éxcessive or criel and unusual. See id. § 12.42(c)(1), 29.03(b)."
Additionally, having reviewed the récords and consideréd the harm to Sam’s
victim, Sain’s culpability, and his priér offenses, we cannot coricltide that either case
is one of those rare cases that leads to the inference that Sam’s sentence was grossly
disproportionate to thé offense. Seé Solem, 463 US. at 289—90;’ Silhps;'oifl, 488 S.W.3d
at 323. Accordingly,if trial cause number 1829123, we-overrulé issue two, and in
trial cause number 18-29124, we overrule issue three, © =
"+ Modification df"Jdd’gin'ehts R
“Sarh claims that there is a clerical error in the trial court’s judgments that needs
to be reformed. See Tex: R. App. P. 43:2(b)! B‘iglé"y v. State, 865 S.W.2d 26, 27 (Tex.
Crim. App. 1993). Sam requests that wé correct both judgments which reflect that,
“THIS SENTENCE SHALL 'RUN: N/A” 10 reflect that the sentence shall run
concurtently because Sam was found guilty of more than 6ne offense arising out of

9



the same criminal episode prosecuted in a single criminal action. See Tex. Penal
Code Ann. § 3.03(a). We note that the record reflects that when the trial court orally
pronounced Sam’s sentences, the trial court ordered that the sentences shall run
concméhtly. See Bzgley, 865 S.W.2d at 27. We modify the trial court’s judgments
in trial cause numbers 18-29123 and 18-29124 to show that Sam shall serve those
sentences concurrently.

Sam also challenges the trial court’s assessment of court costs in each of the
causes instead of only once. The ré;:or"cf réﬂéc%s that thé tf:ialicourt assessed cost;s' of
$359 in trial cause numbers 18-29123 and 18-29124. Article 102.073(a) of the Texas
Code of Criminal Procedure provides as follows: “In a single criminal action in

which a defendant is convicted of two or more offenses or multiple counts of the

same offense, the court may assess each court cost or fee only once against the -

' defendant.” Tex. Code Crim. Proc. Ann. art. 102.073(a). Sam was convicted of

aggravated robbery and aggravated kidnapping in a single criminal action.
Therefore, the trial court’s imposition of $359 in court costs more than once was
improper. See id. We modify the trial court’s judgment in trial cause number 18-
29124 by deleting $359 from the “Court Costs” section of the first page of the
judgment. We affirm the trial court’s judgments in trial cause numbers 18-29123 and

18-29124 as modified.

10
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 AFFIRMED AS MODIFIED:

 STEVE McKEITHEN

Submitted on December 2, 2019
Opinion Delivered January 22, 2020
Do Not Publish

B_efore McKeithen, C.J., Kreger and Johnson, JJ.
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RAPHAEL DIMENICK SAM, Appellant
V.

THE STATE OF TEXAS, Appellee

On Appeal from the Criminal District Court
Jefferson County, Texas
Trial Cause Nos. 18-29123, 18-29124

MEMORANDUM OPINION
A jury found appellant Raphael Dimenick Sam guilty of aggravated robbery
and aggravated kidnapping. In trial cause number 18-29123, the jury assessed Sam’s
punishment as a habitual felony offender at life imprisonment for the offense of
aggravated robbery and assessed a $10,000 fine. In trial cause number 18-29124, the

jury assessed Sam’s punishment as a habitual felony offender at ninety-nine years



of confinement for the offense of aggravated kidnapping. In each case, Sam
complains about the admission of evidence and argues that his sentence constitutes
cruel and unusugl punishment. In trial cause number 18-29124, Sam argues that the
trial court erred by denying his motion in arrest of judgment. In a letter brief, Sam
challenges the trial court’s assessment of court costs and requests that we modify the
judgments to correct a clerical error. We.affirm '_the_ trial .court’s judgments in each
cause as modified.- .
Admission of Evidence.

In his first issue in éaqh_ case, Sam complains. that the trial court erred by
allowing evidence regarding the mental injuries of the victim, T.C., which Sam
contends is irrelevant and not an element of the offense. According to Sam, the
admission of T.C.’s victim impact testimony during guilt-innocence was harmful
and requires reversal, We disagree. _

We review the trial court’s admission of victim impact evidence for an abuse
of discretion. Delarue v. Sta'te,v 102 S.W.3d 388, 402 (Tex. App.—Houston [14th
Dist.] 2003, pet. ref’d). We will uphold a trial court’s ruling if it. js reasonably
supported by the record and is correct under, any applicable legal theory. State v.
Dixon, 206 S.W.3d 587, 590 (Tex.,Crim. App. 2006). Victim impact evidence may

be admissible during the punishment phase when the evidence has some bearing on
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the deféndant’s personal responsibility or moral culpability. Espinosa v. State, 194
S.W.3d 703, 711 (Tex. App.—Houston [14th Dist.] 2006, no pet.). Relevant victim
impact evidence may include evidénce that coficerns the 'ﬁhyéiCal,‘p"s‘ychological, or
economic effect of the ciime on the complainant ot his family. /d.; see.al;sh‘o'Tex. R.
Evid. 401.

The record shows that during T.C.’s ditect examination, TC testified, without
objection, that he no longer walked to the store at night. Generally, to pieserve error
for appellate review, a defendant must make a tirnely; specific objection at trial. See
Téx. R. App: P. 33.1(a)(1)(A). Because Sam failed to timely object to T.C.’s
testimony that he no longer walked to the store at night, we hold that Sam has failed
to preserve any error. See id.

/" The record further shows that when the prosécutor asked T.C. if he let his

/ family go out at night, defense counsel objected based ori relevance. The prosecutor

claimed that it was relevaht to T.C.’s mental injuries, and defense counsel argued
that it was improper bolstering of the witness and was not acceptable during the
guilt-innocence phase; The trial court stated that during direct éxalninati.oh, it would
allow a full exploration of the'extent of injuries because it is an element of the
offense. However; the prosecutof‘made no furfhef'atteﬁlpt to ask T.C. if he let his

family go out at night, and Sam does not point this Court to anything in the record



that shows the trial court admitted any evidence concerning T.C.’s mental injuries.
See Espinosa, 194 S.W.Sdat 7‘1 1}. In‘stejad;v the record shows that the pfbsecuté)r asked
T.C. if he was still having physical injuries or problems, and Sam made ﬁo objection.
Regatidle;ss, TC’S téstiiﬁor;y concemmg the exvtehtr of his phyéical injufies was
relevant to provefﬁat Sam .causevd Bbdil}; vinjur&.See id. We conclude that the record
faiis to support SE;I.T];S c't:)(nféhtioﬁ‘lltﬁat tﬁe :irial court erred by aflowing irrelevant
Aeviden‘ce of TC’s méntai inj‘ﬁri‘és‘."A.éc;:or‘di_ngl'yi, in each case, Qe gvj-errule‘Sain’.zs
first issue. |
Motion in ‘Aixﬁ“est of J {Jdg,ment
In his second iséue in trial céﬁsé nunﬂbér 1‘8;29124, San; complaing ‘thétvthe
trial court erréd by de»fﬁlyilnvgl h'is. mot1onm érresf Jiofjud‘grinen‘-t.: ‘IVSzbtm argués that the
judgment in his‘ a'g!,gr.anv.atedA kzdnappmg casé isv in;alid becausé it contains an
| afﬁr'mative. ﬁnding tha‘;c a déacﬂy weapon was used or ex(hibité.d \;vheri that iss;ue wa;s
not ap}ﬁrépl'iateiy plea.lcied‘.j |
The indictment .al.:leges that Sam:
did then and >ther'e ;ﬁt;htionally and kﬁowihgiy abduct [T.C.], héléaifter
~styled the Complainant, by restricting ‘the movements of the, -
Complainant without the consent of the Complainant, so as to interfere
substantially with Complainant’s liberty, by, moving [T.C.] from one
place to another, with the intent to prevent the Complainant’s [liberty]
by using and threatening to use deadly force, namely, by threatening to

shoot the Complainant with a firearm and by striking the Complainant
with a firearm and by stabbing the Complainant with a knife, that in the
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manner of its us€ and intended use is capable of causing serious bodily
- injury and death, and with the intent to inflict bodily injury on the
Complainant or fa[clilitate the commission of a felony, to-wit:
Robbery/.]
The applicatipn paragraph of the: ] pry charge t;apked the lahg'uage of the indictment.
The jury found Sam guilty of the offallse of agghavated ’kidnapping, as charged in
the indiptment. fhe recqr;d _shows :that the trial court entered a deadly} weapon
ﬁndving. Sa-m ﬁled avmotion in ahrast of judgment, complaining that the afﬁrmativé
ﬁnding was improperly entered on the judgment because ‘;cieadiy weapon” was not
specifically pleaded in thevindictment and no spacial issue was submitted during
punishment. The trial court d_eniéd Sam’sllhofiqh. |
| A deadly Qeapon is anything that in the. mannef of its use or intended use is
capable af | causmg death or serious bOdll}; 1hjury Téx Penal Codé Ann. §
1 07(a)(17)(B) “A ﬁrearm is a deadly weapon per se’ Ex parte Huskms 176
S.W.3d 818, 820 (Tex Cr1m App. 2005). There are three major modes by which a
trial court may make an affirmative finding of a deadly weapon when the jury is the
trier of fact-: (1) when the indictment ifself al»leges»a déadly _weapon; (2) when the
instrum’ent us‘ed: iS‘ per se -a deadly Weapon sué'h as a ﬁrearm‘ or (3) whe’n the jury
makes an afhrmatwe hndmg through a deadly weapon spec1a1 1ssue mcluded in the

jury charge Laﬂeui v. State 106 S W.3d 91, 95 (Tex. Cnm App 2003)



- The State specifically pleaded-that a firearm was used in the commission of
the offense of aggravated kidnapping, and a firearm is a deadly weapon per se. See
Ex parte Huskins, 176 SW3d at 820. We conclude that the trial court’s entry of an
affirmative finding that Sam used a deadly weapon, namely a firearm, was proper.
See Lafleur, 106 S.W.3d at 95. Accordingly, the trial court did not err by denying
Sam’s motion in arrest of judgm;nt. In trial cause number 18-29124, we.overrule
issue two. -
Cruel and Unusual Punishment

~_Inhis seco._nd issue ?n trial cause number 18-29123 and his third issue in trial
cause n‘ulilber 18-291 24, Sam maintaAi_n,s: that he should be granted a new punishment
hearing because his sentence of ninety-nine years for aggravated kidnapping and his
life sentence for ag_g_rwa&:d robbery-constitute cruel and unusual punishment under
the Texas and ,’U‘ni.'tg,d States Constitutions, because his sentences are grossly
disproportionate to the offenses committed.. See UjS. Const. amend. VIII; Tex.
Const. art. 1, § 13. According to Sam, the harm he caused the victim was not life
threatening, there was no, evidence that the victim suffered any ongoing trauma-other
than a fear of leaving home at night, th¢I¢3 was no.evidence that he threatened or
caused any harm to socig;jcy,: :a\ngi.‘hivs culpability was debated by the police who

responded to the scene.



In his brief, Sam cites one case in which theé defendant was convicted of
aggravated robbery and aggravated sexual assault and three cases in which the
defendarit was convicted of aggravated'robbery afid aggravated 'kidnapjﬁi11g. In all
the cases Sam cites, the defehdarit received shorter sentences than Sam did in the
cases at issue.

" Generally, a sentence that is within the range of punishment established by
the Legislature is not excessive, cruel, or unusual, and will not be disturbed on
appeal. State v. Simpson, 488 §.W.3d 318, 323 (Tex. Crim. App. 2016); Jackson v.
State, 680 S.W.2d 809, 814 (Tex. Crim. 'App. 1984). An appellate court rarely
considers a punishment within thé ‘statutory - ‘range for ‘the offense excessive,
unconstitutionally ¢cruel; or unusual under either Texas law ‘or thé United States
Constitution. See Kirkv. State, 949 S.W.2d 769,772 (Teéx. App.—Dallas 1997, pet.
ref*d); see also Jackson v. State, 989 S.W.2d 842, 846 (Tex. App.~—TéXa1‘kana 1999,
no pet.). An exception to this general rule is recognized when the sentence is grossly
disproportionate to the offénse. Soleni v. 'Helm,':463 U.S. 277, 289-90 ( 1983); see
also Harmelin v. Michigan, 501 U.S. 957100405 (1991) (Kenniedy J.; conclirring).
Except for cases involving capital punishment, successful challenges to ‘the
proportionality of particular seritences are excéedingly rare. Solem, 463 US. at 289-

90.



- To determine whether a sentence is grossly disproportionate to a particular
defendant’s crime, we consider (1) the severity of the offense in light of the harm
caused or threatened to.the victim; (2) the cu]pe}bili.ty of the defendant; and (3) the
defendant’s prior adjudicated and unadjudicated. offenses. Simpson, 488 S.W.3d at
323. In the rare case in which this threshold comparison leads to an. inference .of
gross disproportionality, we then cor,r;pare the. defendant’s sentence with the
sentences of other offenders in Texas and with the sentences.imposed for the same
crime in other jurisdictions. Jd. “If this comparative analysis validates an initial
Judgment that the sentence is grossly disproportionate, the sentence is cruel and
unusual.” Id.

Aggravated robbery and. aggravated kidnapping are first-degree felony
offenses, which carry a punishment range-of confinement for life or for any term of
not more than ninety-nine years or.less than five years. Tex. Penal Code Ann. §§
12.32(a), 20.04(c), 29.03(b). In addition to imprisonment, a felony of the first degree
may be punished by a fine not to exceed $10,000. /d. § 12.32(b). In both cases, Sam
was charged as a repeat felony. qt?fepder-, and Sam’s previous convictions.included
two felony possessions of a controlled substance and three aggravated robberies. See

id. § 12.42(c)(1). The record shows that Sam pleaded “true” to all five.enhancement

paragraphs, . thereby subjecting him. to a. punishment range in each. case.to
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imprisonment for life, or for ahy term of not more than riinety-nine years or less than
fifteen years. See id We conclude that Sam’s sentence of ninety-nine years of
confinement for aggravatéed kidnapping falls within tHe applicablé punishmient range
aid is not unconstitutionally excessive or cruel and unusual. See id. § 12.42(c)(1),
20.04(c).- We further conclide that Sam’s life “sentetice and $10,000 fine for
aggravated robbery falls’ Within the” applicable punishmeént” range and is not
unconstitutionally excessive or cruel and unusual. See id. § 12.42(c)(1), 29.03(b). -
" Additionally, having reviewed'the records and considered the harm to Sam’s
victim, Sam’s culpability, and his prior offenses, we cannot conclude that either case
is one of those rare cases that leads to the inference that Sam’s sentence was grossly
disproportionate to the offense. See Solem, 463 US. at 289-90; Simpson, 488 S.W.3d
at 323. Accordingly; in trial cause number 18-29123, we‘overrule issue two, and in
trial cause number 18-29124, we overrule issie threé. - -
. Modification of Judgments
Sam claims that there is a clerical error iri the trial court’s judgmients that needs

to'bé reformed. See Tex. R. App. P. 43 3(b); Bigley v. State, 865 S.W.2d 26, 27 (Tex.

.....

“THIS SENTENCE SHALL RUN:N/A” to reflect ‘that the sentence-shall run

concurrently because Sam was found guilty of more than one offense arising out of



the same criminal episode prosecuted in a sing‘l.e'cr_imjna:l action. See Tex. Penal
Code Ann. § 3.03(a). We note that the record reflects that when the trial court orally
pronounced Sam’s sentences, the tr1a1 court ordered that the sentences shall run
concurrently See Bzg/ey, 865 S.W.2d at 27. We modify the trial court’s judgments
in trial cause numbers 18-29123 and 18-29124 to show that Sam shall serve those
sentences concurrently.

Sam also challenges the trial court’s assessment of court costs in eaoh of the
causes instead of only once. The record reflects that the trial court‘ assessed costs of
$359 in trial cause numbers 18-29123 and 18-29124. Article 1 02.073(a) of the Texas
Code of Criminal Procedure provides as follows: “In a single criminal action in
which a defendant is convicted of two or more offenses or multiple counts of the
same offense, the court may assess each court cost or fee only once against the
defendant.” Tex. Code Crim. Proc. Ann. art. 102.073(a). Sam was convicted of
aggravated robbery and agéravated kidnapping in a single criminal action.
Thereforo, the trial court’s imposition of $359 in court costs more than once was
imprbper. See id. We modify the trial court’s judgment in trial cause number 18-
29124 by deleting $359 from the “Court Costs” section of the first page of the
judgment. We affirm the trial court’s judgments in trial cause numbefs 18-29123 and

18-29124 as modified.
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AFFIRMED AS MODIFIED. *

Submitted on December 2, 2019
Opinion Delivered January 22, 2020
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IN THE NINTH COURT OF APPEALS

I 4

09-19-00040-CR
09-19-00041-CR

Raphael Dimenick Sam
V.
The State of Texas

On Appeal from the
Criminal District Court of Jefferson County, Texas
Trial Cause Nos. 18-29123, 18-29124

JUDGMENT

Having considered these causes on appeal, THE NINTH COURT OF
APPEALS concludes that the judgments of the trial court should be affirmed
as modified by this Court. In accordance with the Court’s opinion, IT IS
THEREFORE ORDERED the trial court’s judgment in trial cause number
18-29124 is modified by deleting $359 from the “Court Costs” section of the
first page of the judgment. We modify the trial court’s judgments in trial
cause numbers 18-29123 and 18-29124 to show that Raphael Dimenick Sam
shall serve those sentences concurrently. We affirm the trial court’s
judgments in trial cause numbers 18-29123 and 18-29124 as modified.

Opinion of the Court delivered by Chief Justice Steve McKeithen

January 22, 2020
AFFIRMED AS MODIFIED

Copies of this judgment and the Court’s opinion are certified for
observance.

Carol Anne Harley
Clerk of the Court



