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SUPREM COURT OF THE UMITED STATE

OCTOBER TERM, 2020

Lamar Whatley
petitioner

V.

People of The State of Illinois
Responent,

PETITICN FOR WRIT OF CERTIORARI TO THE

APPELLATE COURT OF ILLINOIS,FIRST JUDICIAL DISTRICT

TO THE CHIEF JUSTICE OF THE UNITED STATES AND TO TET

ASSOCIATE JUSTICF OF THE SUPREM COURT OF THE UNITED STATES:
may it please the court:

LAMAR WHATLEY respectfully prays that a writ of certiorari

issue to review the decision of the appellate of illinois
first judicial district.

QUESTION PRESENTED FOR REVIEW

1, The seperation of powers clause,as legislature has
powver to fix sentences. for mr.whatley crime and limit
the scope of the judicial decsrition to imposing a
sentence of aggravating and mitigating factors need
not be necessary by pért sentencing equation if
legislature deem such factors inappreéate. De-Novo.
2. As the suprem court address the attempt provision

public act 91-404 subsection (4) held attempt murder

statue is unconstitutional of the illinois const.Am

fal
rights violate the proportionat penaltie clause a_rticlBECElVED

1,section 11, an law against double enhancement,arti

10CT 16 2020

FFICE-OF THE CLERK
gU;REhPE COURT, U.S.




2,section 10 amendment 6th,14th,5th,8th. and cruel an
unusual punishment of the United States constitution

althogh a facial challenge recuires a showing that the
statue (720 ilcs 5/8-4-S (west 2000) is invalid under

any set of facts as applied to whatley.

)

-t
1

r

3. the petitioner 5 amendment rights under the federszl and

state costituvtion was violated, even though sentencing
does not concern the petitioners guilt or innonece,
ineffective assistent of counsel during a setencing hearing
can result in prejudice under the prejudice prong of the
strickland test for ineffective assistent of counsgel “ecouce
any amount of additional jail time has sixth amendnant
significance,U.S.C.A. const,amend,6 even if the trici cour*
itself is free from constitutional fisws the petitioner wao
based on the deficient performance of counsel,from either . z
conviction on a more serious counts or the imposition of =z
more sever sentence.const amend,b5.see lafler v.cooper,132
s,ct,1376(2012)182,1,ed,24,398,80,uslv,4244, Eill v -.
lockhart,474,u.s.52.106.5s.ct.2366.88.1.ed.2d.203.
see montgomery v.peterson,846,f,2d,407,412,(7th cir,1238),
in the context of a petitioner having rejected a plec offe®
from the prosecution indeed the was a 21 year at 85%, the
district court granted a conditional writ and ordered specific
perfornance of the orginal offer.XIMMELMAN V.MORRISOM,477,u,s,
365,279,106,s,ct,2574,91,1,ed,2d,305,see MISSOURI V.FRYE,u,s, -
132,s,ct,1399,1,ed,2d. '
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OPTISTON BELOW

The order of the appellate court of illinois,first judicial

district,whicbh was published in 2020 I11,App,(lst Dist)
1-16-3179 was not published pursuant. to illinois suprem court
Rule 23,is included herein in Appendix A.The order of the
illinois suprem court denying the petitiomer's request for review
is attached hereto as Appendix B. '

JURISDICTTON

The order of the appellate court of illinois ,first judicial
district,was entered on April 23,2020.the petition is timely
filed within (90) days of the denial of the petitioner's request
for review by the i1llinois suprem court DATE. '
This court's jurisdiction is jinvoked under 28 U.S.C.Section

1257(3).

CONSTITUTIONAI, PROVISTONS INVOILVED

1. Petitioner asserted a statue may be raised at any time as T . '
cite;people v.wright,194,i11,2d,1,23,(2000).The statue of constitutionality

is reviewed De Novo see people v.carpenter ,229,311,24d,250

267,(2008).Mjiller v.Alabama,567,U.5.460,469,(2012) However the
illinois suprem court bas been inconsistent a8 to whether the
proportionate penaltie clause and the 8th Amend.are coextensive
compare people v.clemons,?2012,i1,107821,40. finding the clause
went beyond the framers understanding the 8th amendment and is
nokt synonvmous with that provision with people v.patterson, 2014,
i11,115102,106 ,becouse the proportionate peraltise,clause atl
least arguably provides greater prtection against unjust sentence S
than the 8th Amend. The petitioner statues ,mandatorv enhance
senfences of 66 yesrs at 857 violated the APPRENDT +.NEW .JERSEY
530,U.S.446,144,1..F.D,2d,435,2000. The statue (720 TLCS 5/8-4-9
(Wes£22000) is unconstitutional as (Ab initio) bacous it allows
a trial court to factual findings.

2. In,Re, Rodney,H,223,i11,2d,510,521,308,111,dec,292,861,ne,2d,623

2006 .the multiple sentences that run consecutively pursusnt to
section 5-8-4(A) affect the manner in which the 66 years will be

served only the legislature can revise an restore the 15,20,25
to 1life firearm enhancement,sentencing shcem section 8-6 the
offense for the purpose of this article is NO PERSON SHALL RE
CONVICTED OF BOTH THE INCHOATE and principal offense LAWs,1961,

Iy

p,198,5,8-5,73n,1,1962,i1,Rev,stat,1991,ch, 28, 8.
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THE ERRANIQUS DENTAL OF PETITIONER
',.../

OF MOTION TO SUPPRESS EVIDENCE AND THE

WARRANTLESS INVENTORY SFARCH OF PETITIONERS AUTOMORLE

\
1.The search and seizure was not suffiently regulated tosa
satify the fourth Amendment to the UNITED STATE constitution
4th(U.S..CONST.AMEND.)

The applicable legal principal are clear,the central purpose of
the fourth amendment is to safeguard the privacy and security of
individauls against abirtrarv invasions by government officials

SOUTH DAKOTA V.OPPERMAN(1976)428,11.S.364,377,96.5.ct,3092.3101,
49,1,,ED,2d,1000,1009,-10. |

2.Inventorvs and similar intrusions into vehicles for nurpose

of the fourth smendment is to safeguard the privacy other than
seizing evidence of crimess are searches within the meaning of t
the 4th Amendment (EMPHASIS IN ORIGINAL.)3W.LaFave, SEARCH&SEIZURE
s.7,4,at,69,(2d ed1987) .Routine inventory searches of automoble
are generally constitutional becouse an individual disminished
expectation of privacv in an automoble is out weighed by three
governmental interest;protection of the owners property while it
ramains in police custody.. '

3.Thus, tase on OPPERMAN,vhat is needed in the vehicle inventory
context,is not probzsble couse but rather a regularized set. of
procedures which adequatelyguard against arbitrainess3W,LaFave,

SEARCH & SEIZURE7.4(A)at 109(2d ed, 1887.

LAMAR WHATLEY"S 66-year sentence is
unconstitutional as apolied to him
vhere the convergence of sentencing
statues required the trial court to
impose, withonut any meaningful
consideration of either WHATLEY individual
characteristicts or the actual facts
of the case,what amount tos a de facto
natural-life sentence that is so
disproportionate to the petitioner

and the offense as to shock the
conscience.

1.becouse the petitioner will not be eligible for release
until he is 89 years old.the 66-years centence is a de
facto life sentence.Such a severe sentence is unconstitioinal
as applied to whatley where it is so disproportionate to

petitioner lack of significant cr%minal bacquound,h%s h
potential for rehabilitfation,and the circumstamuces’of " the

case an offense.Indeed,the state concluded that the

1.



circumstances of the case justifies a plea offer of
only 21 years.PEQPLE V.GARVINS,219,IL1.,2d4,104,117,
(2006)..The 8th amendment applicable to the States
via the 14th amendment preohibitser cruel and unnsual
punishments. U.S.Const.J4th an 8th,amends,PEOPLE V.
DAVIS,2014,T1.,115595,

Similarly, the proporticnate penaltiez clause of the
Illinois Constitution provides that (ALL)penalties
shall be determined both according to the seriousness
of the offense and with the objective of restoring the
offender to useful citizenship,I11,Const.1970,art.1,sec.
11, the ultimate inguiry is whether the legislature has
set the sentence in accord with the seriousness of the
offense.PEQPLE V.GUEVARA,216,111,2d,533,543,(2005) (citing
PEOPLE V.LOMBARDI,184,111,2d,462:74(1998).

.Whatley's de facto life sentence was the result of the
convergence of multiple statues.The statue defining the
oféense of attempt provides that 'an attemnt to commit

first degree murder during which the nerson personally
discharged a firearm that proximately caused great bodily

harm is a Class X felony for which 25 vears or up toa a

term cf patural life shall be added to the term of
imprisonment imposed by the court,720 TLGS 5/8-4(€)(1)

(D) (West 2014) Sectjon 5-4,5-25 of the Code of correction

nrovides that the sentebcing rang for Class X falony is
6t0o30 his sentence must be served consecutively 720ILCS
5/5-8-4(d)(1)(West2014) .Acting together,these statues
mandated that the minimum sentence the trial court could
impose in this case was 62 years.Fven if given the statgroy
minimum, Whatley wculd be 89 years old when released,well
past his expected life expectancy in prison. Furthermore

whatley was given 8 vears for the attempt murder and a 2576AR.

gun enhancement,

4.Whatley conduct in this cese warranted a plea offer of
or:ly 21 years at 85% time.see PEOPLE V. SCOTT, 266,111,
App,3d,844,855,(1st dist,1993)(sentencing court should
give proper consideration to previous plea offer when
determining appropiate sentence)..see PEOPLE V.CARMICHAEL
343,111 ,App,3d,855,861:82(1st dist.2003),

@.2



STATEMENT OF CASE

On the night AUGUST 21,2014 ,Dana Harvey,R Jarrod Wright
where cutside of the risident of 6958 s.throop chicago south
side,Nakia Wright testified on the night cf the shonting,a
group of friends and family were outside her house drinking
and playing cards tc celebrate the birthday of king collier
a family friend (R,IT 199-200.)However ,NAKIA stayed inside
and never went outside to the party (R TT201)At some point in
the even,WHATLEY her boyvfriend of eight vears came into the
house to seas her,(R,IT,198,17.201)The two talked in room for
a couple of hours,(R,IT1202)Whatlev never went out to the party
becouse he din't deal with her family (R,II,206)Evenvualy
stated that he wanted to leave,(R,11202)Nakis declined to go
with him becouse his car lacked air conditioner and she did
not want to go out in the heat,(R,TI1203.204)They then had a
little "cpat'where they playved the mad roled"with each other
becouse he wanted her to go with him and had wasted gas comming
to see her,(R,11,204.).

WHATLEY then Jeft about 8:00,0or 9;00 p.m.when he leoft the
house,she djid not know whether he had driven to her house that
night,but she stated that he owned 3 two-door silver thunderbird
(R,TI,199,11,201) .About five to ten minutes later,people came
into vnakia's rcom and told ber to call the police becouse some
one had bteeb shot outside,(R,II206-10)Nakis never identifaed
who came into the house and gave her that information she then
called the police,who arrived at her house sometime later at
right (R,IT,210=11)She did not personally see or hear anvthirg
happen outside her house (R,II1,221)The next day,Nakis was taken
to the police station where she gave a videotaped statement teo
an ASA Assistent States Attorney at trial the state plaved a
few-second long snippet of the statement over the defense objecti
-on,which only continued a single question sud answer;ASA:JB was
mad when he left?Nakiajyeah .. Dana Harvey testified that he
attended the gathering in front of nakia house,where he nlayed
cards,drank cognac,and smoked marijuans there were arond ten
people at the party (R,17,226)Dana stated that he was familar
with WHATLEY but only know him as JB,at around 9;00 p.p.

Dana was standing in front of nakia house near the corner of

70th and throop when heard someone say something about a gun
{R.11,229-30).He iooked and saw an individual whom he did not
recongnize in WHATLEY tan thunderbird point a firearm out the

rd drivers window towards the crowd of people,Dana had seen
whatlev's car two or three times previous, though he ackncwledged
that there were other tan thunderbird in the neihborhood .He
estimated that he was shout five to ten feetawav from the individ
-ual,(R.T7I,233).He saw the individual's face but did not get a
good look (R.IT233)He explained that he was concentmating on

the gun,not the driver the individual pulled the trigger anumber
of times after first the gun made one or twp clicking sounds,
then fired thrae to six chot ,Dana was struck in the left shoulde
he laved on the ground until the ambulance taken him to the
hospital ;(R,II,266)(R,II234-35)(R?113235)(R,II,?BS)Detectives
came to speak with him while he was in the hospital Dana

testified that he was being given dvdrocozone at the time he

1.



acknowledged that he told the detectives that he saw WHATLEY
drive eastbound in a tan tan thunder ,stop of the east side of
70th throop,and point 2 gun out the drivers side window,he
further told the detectives that WHATLEYpulled trigger thrne or
fcur times before the gun started firing ,and Whatley was shootin
in his direction . He stated that he TESTIFIED at trial that did
not actually see who shot him, he {STATED)that he ijnitially told
the detectives that be did not know who shothim,but the detectivi
kent asking him for a name,He eventually told the detectives that
the shooter was WHATLEY cn]v hecouse he had been told that by a
nerson named Anthaény Mchenry (R,JJ113,J7116)(R,J1J,108-110).

The day after the shooting,Dana gave a videotaped statement
to an (ASA) at the police station ,he testfied that he told the
ASA.that WHATLEY, was the shooté&r bzcouse someone told him whatl
=ey, was the shooting.He stated that bhe was on painkiller when
spoke with the (ASA) and felt numb,he also stated that he smoke
weed sometime prior tn meeting w1fh the assistent attonmey(ASA)
The sfafe plavnd Dana's video statement fot the jury over the
defense's ob]ncf1nn(R 11,263,)(R,11264). IARROD WRIGHT testified
he was at the party 1nfronf the house of nakia's risident whenp
at aroumd 9;00 np.m. heard gun shots about five or six shot were
fired.He d16 not know which direction the shots were fired from

after being hit the side,he ran to porch,an ambulance toock hinm

to the hospital where he underwent surgery,(R,JJ,12-14)(R,JJ,14-
15)(R,JJ,16-17).His speen was remove and reciewe 50 stapp]e in hi
his stomsch he testified that he was not aware of any arguement
taking piace before the shootingm and that he did not know who
shot bim (R,JI16-27)JARRCD statad that he knew WHATLEY,as Nakia
boyfriend but had only seen him three times in the last past

two vears.he asserted that he nver saw WHATLEY on pr day of

the shooting and that he never saw WHATLEY AT nakia's house
or driving & car(R,JJ,8)(R,JJ,11-13).

The day after the shooting,some detectives and (ASA) came to
speak with Jarrod at the hospital after his surgerv ,He stated
that the (ASA) never ask him to give 2 handwritten statement
though he was on morphine at the time and did not remember much
of that day,(R,JJ, 19\ He denied telling the ASA,that;he saw WHATL

-EY) drive away in a thunderbird JARROD acknow1edg@ that the,ASA
after wrlttlng out the ak statement, asked him if he could read
and write english JARROD testified that he not read anything
in out loud st the time becouse he had tubess in his throat,
(R,JJ,30 (R,JJ,32)HE further testified that neither the ASA
nor detectives gave him anything to ssign. He stated that the
a nurse gave him papers and told him to sign them(R,JJ,19-20)
when the prosecutor handed Jarrod a copy of the statemeut at
trial, JARROD stated that he did not recongrize it,.HE acknewledg
that h1< singnature was on easch page of the statement and that h
his initials appeared next to each correction, but stated that he
signed and initisled the pages becouse he thought thy were medica
oanprQ(R JJ33,3340,41,131%, 45 46)... AT sentevecing,the trial court
MERGED a]] fhﬂ counts into fh° two ATTEMPT MUDER counts the corut
stated “LEGISLATURE mandate the crimes committed which guns have

Pase severe sentences whether or not this deters anvbody from com

committing other crimes, T question that(R, L1.8).THE court then
centecpeWPATLEY to consecutively terms nf 3Qyparq in prison each
ATTEMPT MURDER count for a aggre%ate total of 66years.(C,237).




REAESONv FOR GRANTING WRIT

1.The court should grant leave to "CLARTFY'an important
issues to review;

The erroneous denial of petitioner motion to suppress was not
harm]ess bevond a reasonable doubt,CHAMPMAN,V.CALTFORNTA, 386,
71.5.18,23-(1967)PEOPLE V.R.C.108,111,2d,349,355(1985)S0 long

as there is a possibiiity that the erroneous admitted evidence
influenced the jurvs verdicts, the error can't not bs deem
harmless even if the remaining evidence was sufficient to
sutain the conviction ,FATHY V.CONNECUIT,375,11.8.85,86:87(1963
Furthermore unlike when reviewing the sufficiency of theev
evidence under harmless-error ANALYSIS a reviewin did not

take any consideration of the case. PEOPLE V.LOVE,2013,T1,App.
3d,200113,33, :

2.BURK testified that it wasdepartmebt policv to inventory cars
that are to be towed.neither he or COTTON testified that WHATLEY
car was to be towed as part of standard depattment policy the
search ofthe car is invalid,an unlawful.CLARCK,394,il Anp,3d,
344,369, (1st dist,2000).But the revieswing court acknowladge

the detectives did not have a search warrant,nor had petitioner
given his permission for the search detective COTTON did not
have a arrest warrant forWhatley,he had not seen whatley break
the law and the car was parked legally.PFOPLE V.IAWSON,298,i11,
2d.2€9.(2002). U.S.const.Amend.4th & 14th T1l.const.1970.Art.]
section.6.

3.Tn addition,other than the gun there was no physical evidence
implicating petitioner,in fact bis hand tested negative forgun
shot residue,there was no fingerprint or DNA evidence no
survellance video or any other forensic or physical evident
Jimking petitoner to the shhoting no inculpatory statements was
not given the questionable evewitnesses testemony and lack of
other evidece The evidenc of the gun was very prejudicial the
fact that petitioner was found with a gurn hidden in hus car
shortly after the shooting was very damning evidence even though
there was no ballistic tying the gun tb the shooting .

This evidence strongly implicating petitioner in the shooting
and likely caused the jury to overlooked the inconsistencies

in the states other evidehce and to accept the witnesses prior
statements is a fundamental fairness defoult of my DUE PROCESS
well as prejudice.

4.Last but least REASON's a2s followed;the 66 vears compared to
the 2lyears at 85% 3time more thar what the court imposed for
the statue for ATTEMPT MURDER with a mandatory sentencing
enhancement with a 25 year add on amount to a de faco natural-
life sentence that violat the U.S.8 JLLINOTS CONSTITUTION AMEND.

1.



CONLUSTON

Wherefore, LAMAR WHATLEY respectfully requests that a writ

of certiorai issue to the Appellate Court of T1linois,First

Judicial District.

'

Respecfully submitted,

LAMAR VHATLEY

APPENDIX A

(Appellate Court Decision)

APPENDIX B

Order of Tllinois Suprem court.
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CONCLUSION

For the foregoing reasons, Lamar Whatley respectfully requests that
this Court reverse outright his attempt murder convictions pursuant to
Argument I, reverse his convictions and remand for a new trial with orders

that evidence of the gun discovered in his gun by suppressed pursuant to

Argument II, or reverse his convictions and remand for a new trial pursuant

to Argument III. In the alternative, he requests that this Court vacate his

sentences and remand for resentencing pursuant to Argument IV.

Respectfully submitted,
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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