No.

In The
Supreme Court of the United States

RAYMOND ALAN GRIFFIN,

Petitioner,

UNITED STATES OF AMERICA,

Respondent.

ON PETITION FOR WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

APPENDIX TO PETITION FOR WRIT OF CERTIORARI

Michael W. Patrick, N.C. State Bar #7956

Counsel of Record
LAW OFFICE OF MICHAEL W. PATRICK

100 Timberhill Place, Suite 127
Post Office Box 16848

Chapel Hill, North Carolina 27516
(919) 960-5848 — telephone

(919) 869-1348 — facsimile
mpatrick@ncproductslaw.com

Dated: November 6, 2020 Counsel for Petitioner

GibsonMoore Appellate Services, LLC
206 East Cary Street ¢ P.O. Box 1460 (23218) ¢ Richmond, VA 23219
804-249-7770 o www.gibsonmoore.net



TABLE OF CONTENTS

Appendix
Page:

Order
U.S. Court of Appeals for the Fourth Circuit

entered APril 30, 2020 .......coooiiiiiiiiiiiieee e la
Judgment
U.S. Court of Appeals for the Fourth Circuit

entered APril 30, 2020 ......oueeiiiiiiiiee i 8a

Order Denying Petition for Rehearing
U.S. Court of Appeals for the Fourth Circuit
entered JUne 12, 2020 ......coouuiiiiiiiie ettt e e 1la



USCA4 Appeal: 19-4343  Doc: 51 Filed: 04/30/2020 Pg: 1of 7

UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-4343

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
RAYMOND ALAN GRIFFIN,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of North Carolina, at
Raleigh. Terrence W. Boyle, Chief District Judge. (5:18-cr-00096-BO-1)

Submitted: April 27, 2020 Decided: April 30, 2020

Before MOTZ, KEENAN, and THACKER, Circuit Judges.

Affirmed by unpublished per curiam opinion.

Michael W. Patrick, LAW OFFICE OF MICHAEL W. PATRICK, Chapel Hill, North
Carolina, for Appellant. Robert J. Higdon, Jr., United States Attorney, Jennifer P. May-
Parker, Assistant United States Attorney, Kristine L. Fritz, Assistant United States
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Raleigh, North Carolina,
for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Raymond Alan Griffin appeals his jury conviction for bank robbery, in violation of
18 U.S.C. § 2113(a) (2018). Griffin first asserts that the district court erred when it denied
his motion to suppress evidence seized by police on the day of his arrest without first
conducting an evidentiary hearing. Griffin also argues that it was error for the district court
to deny his motion for judgment of acquittal because he asserts there was insufficient
evidence to establish beyond a reasonable doubt: (1) that he was the person who committed
the robbery; and (2) the intimidation element necessary for a bank robbery conviction under
§ 2113(a).! We reject Griffin’s arguments and affirm.

First, an evidentiary hearing is not always required to resolve a motion to suppress.
See Fed. R. Crim. P. 12(c) (reflecting that a district court “may” schedule a motion hearing
to resolve a pretrial motion). Admittedly, “[w]hen material facts that affect the resolution
of a motion to suppress evidence . . . are in conflict, the appropriate way to resolve the
conflict is by holding an evidentiary hearing after which the district court will be in a
position to make findings.” United States v. Taylor, 13 F.3d 786, 789 (4th Cir. 1994).
Accordingly, reversible error occurs if, in denying a motion to suppress, a district court
makes credibility determinations based solely on conflicting affidavits and “resolve[s]

conflicting positions in favor of the Government.” Id. (directing that an evidentiary hearing

! Griffin has also filed a motion to file a pro se supplemental brief. Because Griffin
is represented by counsel and this appeal is not submitted pursuant to Anders v. California,
386 U.S. 738 (1967), that motion is denied.
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be conducted on remand where the district court made a credibility determination to resolve
the motion to suppress).

While we generally conduct a de novo review of a district court’s legal conclusions
made in denying a motion to suppress and review its factual findings for clear error, United
States v. Seerden, 916 F.3d 360, 365 (4th Cir. 2019), a district court’s decision whether to
hold an evidentiary hearing before ruling on a motion to suppress is reviewed for an abuse
of discretion. See United States v. Cintron, 724 F.3d 32, 36 (1st Cir. 2013). In this regard,
a hearing is required only if the motion to suppress is “sufficiently definite, specific,
detailed, and non-conjectural” to enable a district court to conclude that contested issues of
fact going to the validity of the search are in question. United States v. Unimex, Inc., 991
F.2d 546, 551 (9th Cir. 1993) (internal quotation marks omitted); see United States v.
Harrelson, 705 F.2d 733, 737 (5th Cir. 1983) (“Factual allegations set forth in the
defendant’s motion [to suppress], including any accompanying affidavits, must be
sufficiently definite, specific, detailed, and nonconjectural, to enable the court to conclude
that a substantial claim is presented.” (internal quotation marks omitted)).

We find that Griffin’s motion fell short of being “sufficiently definite, specific,
detailed, and non-conjectural” to suggest that an evidentiary hearing was required.
Unimex, 991 F.2d at 551. Notably, the issues Griffin asserts were “contested”—and, thus,
required an evidentiary hearing to resolve—were either immaterial to the court’s
suppression decision or were not “contested” at all. Contrary to Griffin’s argument that an
evidentiary hearing was required before the district court could rule on the suppression

motion, we find that the narrative Griffin provided in his motion to suppress about how his

3
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detention and arrest unfolded actually paralleled what was described in and corroborated
by the discovery Griffin attached to the motion.? We thus discern no abuse its discretion
in the district court’s decision to rule on Griffin’s motion to suppress without first
conducting an evidentiary hearing.

We next review de novo the district court’s decision to deny Griffin’s motion for
judgment of acquittal. United States v. Zelaya, 908 F.3d 920, 925 (4th Cir. 2018), cert.
denied, 139 S. Ct. 855 (2019). We will uphold the jury’s verdict if, viewing the evidence
in the light most favorable to the Government, substantial evidence supports the verdict.
United States v. Burfoot, 899 F.3d 326, 334 (4th Cir. 2018). Inreviewing the Government’s
evidence, we must ask whether “any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” United States v. Robinson, 855 F.3d
265, 268 (4th Cir. 2017) (internal quotation marks omitted). During this inquiry, we may
not “assess witness credibility,” however, and must “assume that the jury resolved any
conflicting evidence in the prosecution’s favor.” United States v. Savage, 885 F.3d 212,
219 (4th Cir. 2018) (internal quotation marks omitted). “A defendant bringing a
sufficiency challenge must overcome a heavy burden” as reversal is “confined to cases

where the prosecution’s failure is clear[.]” United States v. Palomino-Coronado, 805 F.3d

2 We have nonetheless expressly recognized that we may consider evidence
presented at trial and sentencing when reviewing a district court’s suppression ruling. See
United States v. Gray, 491 F.3d 138, 147-51 (4th Cir. 2007) (reaffirming “that when later
proceedings confirm the correctness of the district court’s findings, we can affirm a pre-
trial suppression ruling based on such evidence”). In this regard, we find that the factual
findings the district court made when it denied Griffin’s suppression motion were fully
confirmed by the testimony later presented at trial.

4
-4a-



USCA4 Appeal: 19-4343  Doc: 51 Filed: 04/30/2020 Pg: 5 of 7

127, 130 (4th Cir. 2015) (internal quotation marks omitted). Griffin has not met this
exacting burden.

Griffin argues that the Government produced insufficient evidence to identify him
as the bank robber because it presented no direct evidence of his involvement in the robbery
and the circumstantial evidence did not exclude the reasonable possibility that he was
innocently in possession of money at the time of his arrest. More specifically, Griffin
insists that the Government’s evidence was insufficient because witnesses struggled to
identify him as the perpetrator and no expert testimony linked him to the robbery scene.
Griffin’s arguments ignore the wealth of testimony presented at trial, which—when viewed
“in the light most favorable to the Government”—easily supports the jury’s verdict. The
physical evidence collected during Griffin’s arrest and subsequent investigation further
supports the jury’s determination that Griffin was the individual who robbed the bank.
Contrary to Griffin’s suggestion, the jury is allowed to “draw upon common experience
and to rely upon reasonable intuitions” when drawing conclusions from the evidence with
which it is presented. United States v. Ashley, 606 F.3d 135, 140 (4th Cir. 2010)
(“[Defendant’s] argument seems premised on the view that juries cannot draw reasonable
inferences, but that is precisely what juries are empanelled to do.”). We thus conclude that
Griffin’s challenge to the sufficiency of evidence identifying him as the bank robber is a
far-cry from one “where the prosecution’s failure is clear[.]” See Palomino-Coronado, 805
F.3d at 130.

We similarly reject Griffin’s argument that the Government produced insufficient

evidence to establish the intimidation element of 18 U.S.C. § 2113(a). To establish bank

5
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robbery under § 2113(a), the Government was required to prove that money was taken “by
force and violence, or by intimidation.” 18 U.S.C. § 2113(a); United States v. Ketchum,
550 F.3d 363, 365 n.1 (4th Cir. 2008). The intimidation element is satisfied, however, if
“an ordinary person in the teller’s position reasonably could infer a threat of bodily harm
from the defendant’s acts, whether or not the defendant actually intended the intimidation.”
United States v. Woodrup, 86 F.3d 359, 364 (4th Cir. 1996) (internal quotation marks
omitted). “Under this test, the subjective courageousness or timidity of the victim is
irrelevant[.]” Ketchum, 550 F.3d at 367 (internal quotation marks omitted).

Contrary to Griffin’s argument, “proof of express threats of bodily harm, threatening
body motions, or the physical possibility of a concealed weapon” are not required to
establish the intimidation element. /d. (internal quotation marks omitted). Notably, the
bar to establishing the intimidation element is not exceedingly high and “generally may be
established based on nothing more than a defendant’s written or verbal demands to a
teller[.]” Id. And as Griffin correctly concedes, we have previously determined that the
intimidation element will be established when—as happened in this case—an individual
reaches toward a bank teller and “vault[s] over the counter at her in the course of a bank
robbery.” Woodrup, 86 F.3d at 364 (holding that such evidence was “more than sufficient
to support a finding by the jury that the teller was intimidated because she reasonably could
infer a threat of bodily harm”).

After reviewing the evidence, we find that the Government presented more than
enough evidence to allow the jury to conclude that “an ordinary person in the teller[s’]

position[s] reasonably could infer a threat of bodily harm from [Griffin’s] acts[.]” Id. We

6
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thus discern no error in the district court’s decision to deny Griffin’s motion for judgment
of acquittal on this ground.

Based on the foregoing, we deny Griffin’s motion to file a pro se supplemental brief
and affirm the district court’s judgment. We dispense with oral argument because the facts
and legal contentions are adequately presented in the materials before this court and
argument would not aid the decisional process.

AFFIRMED

-7a-
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FILED: April 30, 2020

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-4343
(5:18-cr-00096-BO-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

RAYMOND ALAN GRIFFIN

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK

-8a-
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FILED: April 30, 2020

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-4343, US v. Raymond Griffin
5:18-cr-00096-BO-1

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please be
advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: To be timely, a petition for
certiorari must be filed in the United States Supreme Court within 90 days of this
court's entry of judgment. The time does not run from issuance of the mandate. If a
petition for panel or en banc rehearing is timely filed, the time runs from denial of
that petition. Review on writ of certiorari is not a matter of right, but of judicial
discretion, and will be granted only for compelling reasons.
(www.supremecourt.gov)

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED
COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30 Voucher
through the CJA eVoucher system. In cases not covered by the Criminal Justice
Act, counsel should submit the Assigned Counsel Voucher to the clerk's office for
payment from the Attorney Admission Fund. An Assigned Counsel Voucher will
be sent to counsel shortly after entry of judgment. Forms and instructions are also
available on the court's web site, www.ca4.uscourts.gov, or from the clerk's office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment. (FRAP
39, Loc. R. 39(b)).

-Oa-
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry of
judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in the
same document as the petition for rehearing and must be clearly identified in the
title. The only grounds for an extension of time to file a petition for rehearing are
the death or serious illness of counsel or a family member (or of a party or family
member in pro se cases) or an extraordinary circumstance wholly beyond the
control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identify the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay the
mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 35 & 40, Loc. R. 40(c)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will stay
issuance of the mandate. If the petition or motion is denied, the mandate will issue 7
days later. A motion to stay the mandate will ordinarily be denied, unless the

motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).

-10a-
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FILED: June 12,2020

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-4343
(5:18-cr-00096-BO-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

RAYMOND ALAN GRIFFIN

Defendant - Appellant

ORDER

The court denies the petitions for rehearing.
Entered at the direction of the panel: Judge Motz, Judge Keenan, and Judge
Thacker.
For the Court

/s/ Patricia S. Connor, Clerk
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