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GILBERT MONTREZ GARDNER *  INTHE
| £ COURT OF APPEALS
* OF MARYLAND

o : o : : ¥ Petition Docket No. 82
v. o ' - September Term, 2020

 (No. 946, Sept. Term; 2019
* Court of Special Appeals) -

- L . *  (No. 118071008, Circuit
STATE OF MARYLAND | - ~ Court for Baltimore City)

ORDER

Upon consideration of the petitioﬁ for a writ of certiorari to the Court of

Special Appf_:zils filed in the above—captionéd case, it is fhis 24™ day of July, 2020

ORDERED, by the Court of Appeals of Marylahd, that the petition be, and
it is hereby, DENIE_D as there has been no Shbwing that review by certiorari'is. desirable’

and in the public interest.

/s/ Mary Ellen Barbera
Chief Judge
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Circuit Court for Baltimore City .
- Case No. 118071008

" UNREPORTED

* IN'THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 946

September Term, 2019 .

* GILBERT GARDNER
V.o

STATE OF MARYLAND

Fader, C.J.,
Beachley,
Battagha LynneA »
(Semor J udge Speaally A551gned)

3.

Opinion by Fader, C.J.

Filed: April 16, 2020

*This is an unreported opinion, and it may not be cited in any papei brief, motion, or other -
- document filed in this Court or any other Maryland Court as either precedent within the
rule of stare dec151s or as persuasive authority. Md. Rule 1-104. Apnx 1 B



~Unreported Opinion—

A jury sitting in the Circuit Court for Baltimore City convi.cte'd Gﬂbeft Gardner, the
‘appeliant, of fﬁst-dégrée mﬁrder, conspiracy .to commit fir_st'—degfee mﬁrder, and use ofa
ﬁfear_in in the Comnﬁssién ofa éﬁmé of violence. Mr. Gardnér contends that his conviction
| mustbe reVeréed for four ‘reasoﬁs: (ll)l.the -tria.l .Court abused its discretion in as.kin'g a
compound VOir dire questioh during jﬁry Selection;' (2) the triai cour't abused its discretidn__
in admitting lay Qpinjon testimony; (3) thé tri}al _couth abused its discretion in expusing a
' séated juror duriﬁg ﬁial; and (4) the eVidehcé was insufﬁcient t& suétain the convictions:
We conciude that. the court d1d not abuse ifs discrétion_énd that the evidence was sufﬁcieﬁt N
'to s_ustéin’ the convictions. Accordingly, We will ‘afﬂrm the jﬁdgmentsv. |

: BACKGROUND

- The Underlying Incideﬁt_ and Trial Evideﬁce _

On F@bruary 13, v2018, Sadik Griffin was 'shét_ seven times and kﬂléd on the 38l00 |
block of Elmley Ax}énug in Ealtimore. Mr. Gardner WéS arrestéd»in cbnnection v\VNith the
‘. shooting and-chAarged with'murder, Qqnspiracy .to commit mprder, and use of a firearm m
the commission of a cfime of violence. |

- The evidence at trial included the féllowing:
e Kimberly Sedlak testified that she wés‘ in thé kitchen of her home, located"on
Chesterfield Avenue between J uneway and Elmley Avenue, when she heard
“five or six” gunshots. Seconds later, she looked out her back window,
facing an alleyway connecting Juneway and Elmley Avenue, and saw an
African-American male running “hurriedly, very fast” up the alley towards

~ Juneway. Ms. Sedlak testified that she then exited her house, “looked down
the alley,” and saw a body lying in front of a store located on Elmley Avenue.

¢ Two éecurity cameras posted at a house in the area of Chesterfield Avenue
~ and Juneway captured audio and video from around the time of the shooting.
One video, taken by a camera facing Chesterfield Avenue, shows a silver
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—Unreported Opinion—

BMW driving away from the 3800 block 'of Elmley Avenue around the time
of the shooting. The second video, taken by a camera facing the alleyway
connecting Juneway and Elmley Avenue, shows a silver BMW stopping on -

 Juneway. An unidentified man then exits the passenger seat of the vehicle,

~closes the door, and walks up the alleyway toward Elmley Avenue.
Approximately ten to 15 seconds later, the passenger-side door of the vehicle
opens from the inside and the same unidentified man runs back to the vehicle.
The man then enters the vehicle through the open passenger side door, and
the vehlcle drives away.

The State also introduced into evidence video footage taken by a third

- security camera, facing the intersection of Juneway and Chesterfield Avenue,
which was posted at a different house in the area. That camera captured a
silver BMW driving away from the 3800 block of Elmley Avenue around the
time of the shooting. :

Richard Shoemaker, who lived in the 3900 block of Chesterfield Avenue,
testified that he was taking groceries from his car into his home when he
“observed a Vehlcle pull up across the street.” . He observed the driver exit
the vehicle and greet another person who had come out of a nearby house.
The driver then “jumped back in the driver’s seat of the vehicle” and “took
off at a fast rate of speed.” “Within the next 2 or 3 minutes,” Mr. Shoemaker
~ “heard like six to ten gunshots.” The State introduced into.evidence video
- footage taken from a security camera posted at Mr. Shoemaker’s house and
- facing Chesterfield Avenue. The video shows a silver BMW stopping in
front of a home across the street. The driver then exits the vehicle and greets -
a person who had come out of a nearby home. That person then appears to
interact with someone in the BMW’s passenger seat. Approximately one

o mlnute later, the vehicle’s dr1ver jogs back to the vehicle and drlves away

o Charles Thomas identified himself in testlmony as the person shown

interacting with the driver of the silver BMW in the video taken by
-Mr. Shoemaker’s security camera. Mr. Thomas identified the driver as
“Gil.” Inresponse to the prosecutor’s question, “And the individual that you
know as Gil, do you see that individual in the courtroom today?” Mr. Thomas
initially replied, “Yeah,” although he answered “No” when asked the

questlon a second time.

Mr. Gardner stipulated-that he was the driver of the silver BMW depicted in
the four videos. Mr. Gardner also stipulated that, when he was arrested two
days after the shooting, he was wearing clothing that matched the clothing
* he had worn on the day of the shooting, as captured on the video taken by-'
Mr. Shoemaker S security camera.
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—Unreported Opinion—

'DISCUSSION

L THE TRIAL COURT DIpD NOT ABUSE ITS DISCRETION IN ASKING A
COMPOUND VOIR DIRE QUESTION DURING JURY SELECTION. ’

Mr. Gardner first argues that the trial court abused its _discretion in .asking a
v compound question during jury selection. The court posed the following question:

This question has three pa'rts,l believe. Once again, I’'m going to ask you to

stand if any one of them apply to you but I ask that you wait until I’ve asked -

all of the parts before you stand.. . -

If you have éver been charged with a crime similar to the typeé of charges in

this case; if you ever have been the victim of a crime similar to the types .
charged in this case; or if you have ever had a negative experience with the
criminal justice system that would affect your ability to decide this case fairly

and impartially based on the evidence, please stand if any of those apply to
you. - ' ' ’ ‘

Se‘verél prospective jurors stood in response to the trial coui‘tfs question.

_ Folldwing voir dire, the court asked the prosecutér and defense _couhsél whether
either had any vobjecﬁdns or ekcepﬁons to the voir djié.' ]E)efense counsel stated that the
| -finai part of the questioﬁ quéted aboVe ‘cailed up_on the jurors to “evaluate their [own]
| fairness.” The court agréed, but 0pinéd that the question Was' nonetheless ’acc_:eptable
beCéuse the ﬁnél p'ahrtlwas “not a nécessafy qﬁes’tion’_’ and “not required” under Marylan'd
Iaw;- |

.Mr.' Gardner concedes fhat the queétion atissue is not a manda_tory'questioh and that
it was n‘o,t-requested By éith.er the State or the defense, but contends that the court oo
nonethfgiess abused its discretion in ésking a question “fhat allowed the pr’ospectix%e jurors

to make the call on théir own impartiality with no consideration by the court of the facts -

supporting such a conclusion.”
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-—Unreported Opinion— .

“Voir dire, the pfocess_ by which prospective jurors are exanﬁn'ed to detérmine
whether cause for disduaiiﬁcétibn eXists, is the mechanism whereb”y the right to a fair and
”imparl‘;ial jufy, guar:inteed by Art. 21 vofi_the Maryland Declaration of Rights, is vgivcn‘
substance.” DingZe V. State, 361 Md 1, 9 (2000) (internallcitations omitted). “To that end, .
‘on request, a trial court must ask a voir dire question if and only if the voir dire question |
is reasonably likély to reveal spéciﬁc cause for disquéliﬁcétion.”"-'.Collins V. ’StcAzte, 463
| ) Md. 372, 376 (2019) (quoting Pearson v State, .437 Md 350_, 357 (2014)). “Thcr¢ are two

| Categoriés of spéc’iﬁé cause for disqualifiééti‘on: ey a stafuté disq’uéliﬁes a prospec_t.ive. '
.jurof;v br 2) é collateral matter is» reasonébly _liable‘ to have undue inﬂﬁencé. _ovef a
.pr'osp'ecti‘ve juror.” Id. This Court “révliiew[s]. the trial judge’sl fulings‘on the record of the
voir dlre process as a whole for an abuse of discret.ion.”v Washington V. ‘State, 425 Md. 306, -
314 (2012).
| The Court df Appeals addressed the p_ropriefy of compound’ {foir dire que;ﬁons in
Dingle; 361 Md. 1. Thefe;'during ju‘ry_sélection, the défendaﬁt fequésted that the trial cc').urt '
.ask a series of questions fegar’ding whether prospectiVé jurors 4“I'1ad. certain expéﬂenpes or
associations” ki.e., Whefher they had been “victim[s] of crime([s]” or were “member[s] [of]
: aﬁy Victﬁns’-ﬁgﬁts grouﬁ[s]”). Id. at 3 & n.3. The court ‘agreed, but rﬁerged With each of
~ the défen_daht"s requesfed.’inquiries a ﬁirther'.questio‘n asking "‘Whétﬁer the experience of B
assqciaﬁ()n‘. .. would affect the prospective juror’s ability to be fair and‘impzirtia.l.” Id. at
- 3-4. The éourt instructed éach prospective juror to stand only “if youf ahswe_:r is yes to

both parts of the questid'n"’ Id. at 5. Reversing the convictions, the Court of Appeals held
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-that the tri_él éo_urt had_‘, erred in posiﬁg the compound questions.v Id. at(21. | The Coﬁrt '
observéd that the trial judgé, not “thé yenire of the individual venire pefsons,”"‘must decide
‘whether, and When, cause for disquali‘fication é)dsts fér any particular \'fen.ire person..” Id.
‘at 14-15. B y asking jurors to di\./ulg'e certain e)':(perie'nces or associations only if they first
concluded that they could not be fair an‘d’impa.rtial as a result, the‘trial court h;atd (1) faiied
to éxefciée its ‘;requnsibi]jty to 'deCide e whether_ any of bt,ﬁe Venife bpersons occupying -
_ 'fhé.questioned status or having the questjoned eipeﬁeﬁces éhould be dischargéd for cause,”
and (2) “denied [the defendaﬁt] the. oppoﬁﬁﬁity to discover and challenge.veﬁire persons
: who might.be biased.” Id. at 17. | | |
x In White v. Staté, 374 Md. 232 (2003), the Courf revisited the issue of compouhd
voir dire. questions. '- There, even fﬁéugh certain ques_t_iOns. were posed in the same
-compound manner as in Ding.le,1 theVC('):urt affﬁ*rﬁed the conyictions. Id. at 238-48.. The
- Court e);pléinéd_thaf, although f‘disapbr_oved Dingle-type Qucstions? standing alone, would
_.constitﬁte reversible. érror,” the trial judge5s use of éompoun_d questions in Wﬁit:e was not
| erroneous. Id. af 242. Wheh viewed as ‘a Wholé, the record éstéblished_ t.hat ";the painstakiﬁg
~ individual vb;’r dire conducted by the trial judge ,crerzate_‘d a reaéonable assurance ‘tﬁat

partiality and bias Woﬁld have been uncovered.” 1d

I By way of example, one of the questions asked was: “Is there any prospective
juror . . . who has ever been employed in any fashion at any time by any type of law
enforcément agency, either: civilian or military, and because of that employment you
‘believe that you could not render a fair and impartial verdlct irl this case?” White, 374 Md.

at 237.
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 More recently, the Court addressed the use of corhpound qhestiens in connection .
with mahdetory “strong feelings” voir dire Questions. See Pearson V. Siate, 437 Md: 350,
1360 (2014) (“[Q]n vreq'uest, a trial Couﬁ rhust aék during voir dire 'Whether any prospective
juror has' ‘strong feelings about’.thef crime ‘vyifh which the defendant is chafged.?’ (quoting
State v. Shim, 418 Md. 37, 54 '(20'11), abrogated on other grounds by Pea_rson, 437. Md.
350)). In Pearson, the Court held that, when a requested Veir dire question is manda'rto'ry—“ "
‘L., “reasonably »l‘ikely to.reve'al. f[s'pecifie] cause for disqualification,” id. at 357 '(quot’mg.
Moore v. | State, 412 Md A6.»35, 663 (2010))—the uee of “Diﬁgle_-type” compound questiohs
constitutes reversible effer. Id at 36.,3-_64.' | o
Lasf year, in Collin& V. Staz‘e, 463 Md 372, the Court reafﬁrrhed that when a Veir'
' dife questien is méndatory, .“it ie improper for-a triaﬂ court to ask the ) " .,question in
compound form.” 1d. at}379’. “In so holding, the Coﬁrt'rejected an aigument_by the State |
t'ha_t' other questions asked by the trial judge .adequatels} “substitute[d] for a properly-
phrased ‘strohg_ feelings’ question.” Id. at 398 The other_ questions included whether
prospe’ctive. j urefs “had something happen to [them]. in the past'thét.wo.uld prevent [them].”..
from re.aching a fair verdict; whether they “_\‘)vould allow syrhpathy, pity, .angerv[,»] or any:
ether 'emotion to influence [their] 'verdict in any way”’; and whether, for “ahy other reas_c.)n,”. )
- they could nof “_be [ ] fair and lmpartlal juro_f.[s] in this case.” Id at 398-99. The Court ‘
made clear, however,. that the eddiﬁonal questions asked by the trial court were not
themselves improper:' | |

(49

To be clear, a trial court may ask the “sorhething in the past,” “sympathy,
pity, anger, or any other emotion,” and “catchall” questions. Our point with
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regard to the “somenhlng in the past,” “sympathy, pity, anger or any other
 emotion,” and “catchall” questions is that . . . [they] did not substitute for

properly—phrased “strong feehngs” questlons_, ' -
Id. at 400. | |

-Against that backdrop, we ‘hold that the t‘rial'- court in this case.did not abuse its
. discretion in asking prospective jurors if they “ha[d] eyer-had a negati'\_le:experiencel-with E
.‘ thee);iminal justiee}'s'ystem: that would affeet [theirj ‘ability -no decide this ca.se fair’ly and_
lmpartlally based on the ev1dence ” Although the Court of Appeals has ¢ cautlon[ed] judges
. to refram from usmg [compound] questlons when conductmg voir dire,” thte 374
Md. at 242 nA4, domg S0 does not constltute revers1ble error When the questlon is not -
nlandatory, was not asked asa substltute fora questlon that 18 mandatory, was not requested
by either party, an'd when the remammg voir dire questions,_“viewed as a whole,” -
‘established “a reasonable assuranee that partialify and bias wou1d have-been uncovered,’-"
id. af 242, That is the cas’e'here. |

II. © THE TRIAL COURT D NoTt ABUSE ITS DISCRETION IN ADMITTING LAY
OPINION TESTIMONY. : :

iMr; Gardner contends that the circuit court abused its discretion in permitting |
Baltimore City Police Detective Michael Vodarick, the lead investigator in the case, to
offer lay opinion testimony regarding his observations of a ‘witness, Charles Thomas,

during a police interview. The following occurred during Detective Vodarick’s testimony: -

[STATE]: © - = Now, the individual in question, Mr. Thomas, that 'you.
had the opportunity to 1nterV1ew did you see him in
court today‘7

[WITNESS]:  Idid.

7 | Aopx 8 B
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[STATE]: |

And can -you describe, per your interview of

Mr. Thomas, his demeanor at the time that ‘you
1nterv1ewed him?
[WITNESS]: Didn’t want to be involved. Seemed to be scared.
| [STATE]: - Atany point in time; did you —
[DEFENSE: Objection, Your Honor.
‘THECOURT:  Overruled.
) %k 3k
[STATE]: ' Okéy At any point in'time in the investigation in youf
S ’ interview with Mr. Thomas, did Mr. Thomas ever
identify WhO the front seat passenger was?
[WITNESS]: No.
[STATE]: In attempting to gain this information, how would you
‘ - describe Mr. Thomas’s demeanor when challenged W1th
- ‘questions as to the same?
[DEFENSE]:.  Objéction.
THE COURT: - You’re asking for a description of his demeénor‘?
[STATE]: Correct.
- THE COURT: - Overruled.
THE WITNESS: - He definitely felt like he didn’t want to be involved. He

was scared

Mr. Gardner contends that the trial eeurt erred in perm_itting Detective Vodarick to

testify that Mr. Themas “didn’t want to be involved” and “defm_itely‘felt like he didn’t want

to be involved.” According to Mr. Gardner; those statements Were not proper “lay opinion”
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‘ testimony 'bec}ausei they \vere not based on Detective Vodarick’s -observations,’ but instead
: exptessed “the detective’s theory as to why Mr. Thomas had not identified the passenger.”
. Maryland Rule 5-701 states_that “lilf [a]' Witness i_s, not testi‘fying as an expert, the
witness’s testimony.in the form of opinions or infeiences is limited to those opinions or
inferences Wthh are (1) rationally based on the perception of the Witness and (2) helpful
_ to a clear_ understanding of the vvitness’s testimony -or the det_errnination oi‘ a fact in issue.” |
In othei words, “such testirnony must derive fiom personal knowledge and must “be
rationally connected to the underlying facts helpful to the trier of fact[ ] and not prohibited |
by any other rule of ev1dence ? Rosenberg v. State, 129 Md. App. 221, 255 (1999) “The
adm1531b1hty of lay opinion is vested in the sound discretion of the trial court.” Id A court
" abuses its dlscretion When its decision “is ‘well removed from any center mark imagined
by the reviewing 'court and Beyond the fringe of vvhat that court deems minirnally _
acceptable.”” Walter V. State 239 Md App 168, 200 (2018) (quoting Moreland v. State | N
_‘ 207 Md. App. 563 569 (2012))

We hold that the trial cour_t did not abuse its discretion in perinitting the: jury to he'ar‘
the disputed teStimonyi As an initial matter, we observe _tliat there was nothmg
" objectionable about thevquestions the Sta‘teposed to Detective Vodarick. In both instances;
the prosecutor addressed the questions specifically and exclusiv'elv to What the detective
ooserved regarding M. Tnomas_’s de1neanor. : That \vas an appropriate subject for lay
opinion testimony Vbecause it was based _ on the vvitness’s personal knowledge and.

observations at the time he conducted the interview.

]
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| To be sure, if VieWed_in avacuum, the detectr_ve’s answers 'mi"ght appear to provide

~ an unwarranted assess.ment of Mr Thorhas’s mental state or feelings. ‘But read together _
. W1th the' questions that prompted them, the arlswers convey DeteCtive VodariCkfs persorlal

. observations.of Mr. Thomas’s demeanor. | It 1s possihle'for a person to preserlt the outward
'appearatl_ce of being s_caredand of not wanting to be involved_ with questionirlg‘.v Altho’tlgh
the State might have elicited more speciﬁc testirhohy from:.Detective. Vodarick regarding
his obser-vatio_ns of Mr. Thorhas, we ‘cam‘lo_t: say that the court _abused its discretion in
.'concluding that the detective’s ‘-‘opirrions or inferences™ were “.rationaliy based on _‘[his] '
‘p‘erc‘eption.'” See Md. Rule 5—701 Moreover,. Detective Vodarick’s opirﬁon was “helpful
to a clear tmderstanding .of '[hjs] 'tes'tirhony_or the d_etermjnation of a factin is sue,” namely-,' _
Why Mr. Thomas may have been reluctant to identify the' passenger' in .Mr Gardner’-s
Vehlcle at the time of the shootmg Accordmgly, the trial court did not abuse its dlscretlon
1in admlttmg Detect:tve Vodarrck’s testrmony See Bruce \ State 328 Md. 594 630 (1992)
(“IL]ay oplmons Whlch are derlved fr01n ﬁrst—hand knowledge, are rat1onally based, and
are helpful to the trier of fact are admisstble ”)‘ - | | |

I THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN EXCUSING A
SEATED J UROR DURING TRIAL. : :

Mr. Gardner contends that the tr1a1 court erred in excusing Juror No. 1, the jury’ s,
foret)erson, durrng tr1a1 Dunng the afternoon of the first day of trial, the prosecutor
v.inforrhed the court out of the presence of the j Jury, that he was -concerned about Juror
No. 1 and his sleepmg The prosecutor added that at “vanous stages . . . throughout the

day,” he had seen Juror No. 1 “nodding off.” Defense counsel suggested that the court

10 - B Appxr'-ﬂ R




v ~Unreported Opinion—' -

instruct the jury about the importance of paying attention. The court agreed and asked both
- parties to “keep an eye on it.” The court then addressed the jurors, telling them that their
job was “extremely important” and that they should inform the court if they were “gefting o
a littde drowsy” and “could use a break.”

Later that day, the trial court, out of the pre‘sence of the jury, made the following

- comments to counsel: -

I .am concerned about Juror No. 1. He was stone out. The sheriff brought it
- to my attention, my law clerk’s attention, brought it to mine and it took a
little bit to wake him up. Think about that and let’ s see how he’s doing
‘tomorrow, but I’ m — a case this important, or any case is important, but to

~ have one of the jurors, and the foreperson in. particular, miss most of the
ev1dence is worrisome, so give it some thought.

Counsel agreed to do so, and the tnal court adJoumed for the day. .
When the parties returned to court the followmg mornmg, but before the Jury was
' called in, the court spoke to Mr Gardner personally about Juror No. I’s “dlfﬁcult t1me,'
‘ staying awake ” Mr. Gardner acknowledged “Yes, I’ve seen h1m » The court observedf
that the juror _ ‘was out. He was sleeping. -1 have real concems ‘about that.‘” Mr. Gardner
| agreed with the judge’s pian to “bring [Juror No.-l] in :by himself, tell him that noticed it
. and ask if yesterday was unnsuel or Whet-hef.he thinks that he may ‘continue to have
di_fﬁculti‘es ...and 's'ee Whef he sdys.;’ | | | -
Tne trial court then called Juror No. 1 into» the courtroom and i'an_rmed him that he B
had been observed .“dﬁfting off and sometirne's actually, falling ’asl.eep.._"’ The court asked
the junor “whether there was anﬁhing going on S/esterday” and if he thought “thaf rnight

_ be a problem for [him] today,” to which Juror No. 1 replied, “No.” ‘The court then asked
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if the juror thouéht he could “stay awake and fOchs on the evidence,'” to Whieh Juror No'. 1
rephed “Yeah.” In response to a question from the prosecutor the ]UI'OI‘ said that he
thought he had fallen asleep dunng “the videos.” The court excused Juror No. 1 back to
.' the jury room and asked‘ the parties to “keep an eye on it and see if it continues to ‘be av
ptobl'em;”'- The court then called the jury back-into the courtroom and the trial continue_d'.

v Approxjmately one hour.' later, the trial conﬁ took a brief recess. During the recess,
the couﬁ informed the .parties that- it had received a note from J uror No. 2, n/hjch
complamed about “the hyglene of J uror No. 1.” The State moved to strlke Juror No. 1, to
which defense counsel obJected When questloned by the court, Juror No. 2 elaborated _.
o .that the 4prob1em was an oral hygiene issue” and that it was “makmg [him] very
uncomfoftable and 'making. [him] ‘,feel sick.” With the consent of the parties, the court |
decided to re‘arra'nge some of the jurors’ seating position_s so that Jurors No. 1 and 2 would
" not be seated next to each othet. v

Approximately one hour later, the, prosecutor informed the trial court, out of the

-presence of the jury, that he had “noticed that [Juror No. 1']‘ was no_'dding'off’ again. The |

following colloquy ensued:

THE COURT:  Madam Clerk passed up a note saying that [Juror No. 1]

’ ' - was asleep. I’m terribly concerned with having this man
make a decision in this case when he’s apparently been
sleeping through much of the evidence. He was out,
huh? : o

) [CLERK]: "‘Yeah. And the last time he made h'ke a (indiscern_ible).‘

12 Appx 13 8



—Unreported Opinion—

[STATE]: And the Statewc')uld [] bring its motion to strike Iuror_
' » : No. 1 for those reasons. I ]USt — he had an opportumty ‘
to - -
[DEFENSE]: I’1l continue to object. I expressed my concerns.

THE COURT: . And I do understand it and I take it very seriousiy. But
' based on my observations throughout the trial, and the
- observations of court staff and counsel and my staff, I'm -
afraid that I am going to have to excuse him. Obviously,
it’s a very serious case and [] it’s important that all of
the jurors heard the evidence, especially he’s sitting as ..
Juror No. 1, which is our foreperson. : '
The tnal court then excused Juror No. 1 and replaced h1m with an altemate Juror Who had :
been present for the entlrety of the tna.l No further changes were made to the makeup of
the jury.

Mr. Gardner cohtends that the trial court erred in excusing Juror No. 1 without
conducting ad.ditiona‘lv voir dire to determine speciﬁcally what, if any, evidence the juror
had .mi_ssed; whether the juror had rea]ly “fallen asleep,” as opposed to “just closed his
eyes”': and for howzlong he nﬁght have been asleep. | |

Rule 4 3 12(g)(3) states in pertinent part that “[a]t any time before the Jjury retiresto
cons1der its Verdlct the trial Judge may replace any jury member whom the trial Judge finds
to be unable or disqualified to performjur’yservice_with an alternate.” “[TThe substitution
‘of an alternate juror for a regular juror ‘lies within the sound discretion of the trial judge

- and such an exercise of .discretior;l will not be disturbed on appeal unless érbitrary and -

abusive in its applicaﬁon.”’ Williams v. State, 231 Md. App. 156, 195 (20‘_16), (quoting

James v. State, 14 Md. App. 689, 699 (1972)). This deferential “standard of review exists
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Afor- two reasons.;’ Diaz v. State, 1..29 Md App. 51, 59 (1999). “First, l‘the trial judge is
physically on the sc’ene, able to observe‘matters not u’sually reflected in a cold record[.]”’ |
1d. at 59-60 (quoting State'v. Cook, 338 Md 598,615 (1995)) “Second a defendant is not
entitled to a jury comprised of any particular group of individuals, but only toa Jury that is
- fair and 1mpart1al * Diaz, 129 Md. App at 60 (c1t1ng Cook 338 Md. at 614) As the Court
of Appeals has explained “[a] defendant S Valued nght to have his trial completed by a
particular tribu.nal\ should not be expanded to apply to a situation where a seated juror is
replaced.with an alternate \Vzvho has undergone the s.ame.selection process as the seated
| Jurors and has been present for the entlre trial.” Gupta v. State,; 452 Md 103, 125 (2017) ‘
B (quoting Cook, 338 Md. at 614) | |
We hold that the trial court did not abuse its discretion in excusmg Juror No. 1 and
.replacmg him vshth an alternate juror. The | juror was observed sleeping. during the
- presentation of e‘vidence and admitted that he had' done so. The court_responded with a
o general instruction to. the .e'ntire jury and, later,. a speciﬁc inquiry of‘ Juror No. 1. Although' '
Juror No. 1 assured the court that he could stay'a\i/al;e_through the remainder 'of the trial,
he .Was again observed falling asleep during pres'entation of the evidence. ‘Under those ‘
circumstances, vtze cannot s-ay that the trial'courtverred or abused its discretion n replacin_g
Juror No. 1 with an alternate Who had heen present——an_d, apparently, awake—for the entire
evidentiary presentation. The record makes plain that the court’s decision was in no Way '
arbitrary or abusive, but inst.ead Vtas the result of careful consideration of the facts and

circumstances of the case. Se¢ Diaz, 129 Md. App. at 61 (noting that “[jJudicial discretion
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* ... means a sound judgment exercised with régard to what 1s right undér the qircumstanCes
‘and without doing so arbitrarily or capriciously” (quoting Gunning V. iSta,te, 347 Md. 332,
351 (1997))).

Iv.. THE EVIDENCE ADDUCED AT TRI_AL WAS SUFFICIENT TO SUSTAIN
MR. GARDNER SCONVICTIONS :

Finally, | Mr. Gard_n_er clairﬁs that thé evidence was insufficient to sustain his
covnvictic.)ns. | -Mr. Gardner‘ ndtes that the State pfoceeded | uﬁdc;r »f_he 'thet)ry that
Mr. Gafdﬂer’s passeﬁger committed the actual murder and that Mr. (v.}ardne-rAwaAs gu_ilty as |
én acéomphée and coﬁconspirétor. Mr. Gardnér maintajns,' hoWéver, that the State faﬂéd_ B
to. establish that‘ Mr Gardner’s passenger was- the 'samé péfson who .shot .thév Viéthn.--,
| Mr. Gardhef also clairﬁs that the State failed té show that he knew the éhootingwas going
'to happ_en or fhat he did anythmg to further the crime. - |

“The teSt. of appellate review of evidentiary sufﬁciency is whether, ‘af.tervviewing.
A t~he' evideﬁce in the light most favérablé to the pfosééutioﬁ, any rati:cinz;l tﬁe_f of féct Coul_d '
have fbund fhe essential elements of Athe crime beyond a reasoriéblé doubt.”” Domill' v,
State,' 215 Md. App. 686, 718 (‘20A14)}). -That standard of review “applies to all crimiﬁél
_ 'ca.ses,‘including those résﬁﬁg upon circuméténtial »evid.ence‘,” bec‘aull.se _;‘generally, .proof of
guilt based ifl .Whole or in part on ckcuﬁstmﬁai evidenée 18 nd 'diffefént from proof of ‘gﬁilt‘
' .. bas¢d on ‘direct eyewitness accounfs.” ‘. Nea.l-v. Stafé, 191 MdApp 297, 314 (2010).

. Moreover, “the limited. que’stioh before an appelléte. court is not whether the evidence
sﬁould have of pfgbably woéldl have persuaded the majority of fact fivnder_s‘ but only

- whether it possibly could have persuaded any rational fact ﬁndér.” Darling v. State, 232
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Md. App. 430, 465 (2017) (quoting Allen v State, 158 Md. App. l94,. 249 (20.04)).' In
rnaking that deterrrlination, “[W]e fmust give deference to all reasonable inferences [that]
the fact-finder draws, regardless of whether [We] Would have chosen a d1fferent reasonable
mference ??? Donatz 215 Md. App at718 (quotlng Coxv State 421 Md. 630 657 (201 1))
Further “[w]e defer to the fact finder’s opportumty to assess the cred1b111ty of W1tnesses
weigh the evidence, and resolve conflicts in the evidence.” Neal, 191 Md. App at 314
(quoting Sparkman v State, 184 Md. App. 716, 740 (2009). | |

As Mr. Gardner correctly asserts, the State prosecuted him under the theory that he
Aconsplred with h1s passenger to murder the victim and that, althou'gh he did not actually
kill Mr Griffin, he “aided and abetted” the person.who oltimately used a ﬁre‘alm.to‘eommit -
the murder. “An aider is one who asslSts,-supports or stlpplemen_ts' the efforts of another in
the commission of a'crirrlef’. Kohler v. State, 203 Md. App. 110, ll9 (2012) (quoting
Handy v. State, 23 Md App. 239, 251 .( 19745). “An abettor ls one Who inStigates,_ advises |
| or encourages the'comrn‘ission. ofa erirne.” Id. _“lf the- State proceeds under a theory of
aiding and abetting, the State must present evidenc‘e 'that the alleged aider and abettor
‘participated by ‘khowingly associating with the criminal venturé with the intent to help
‘comr_nit the erime, being present when .the erime 1S committed, 'and seeking; by some éct,
to make the 'crime suceeed” Davis v. State, 207 Md. App. 298, 319 (2012)'(quotmg
Md. Crim. Pattern 'Ju'ry ~Instructions § .6101).‘ “An aceompliee o . 'who knowmgly,
”.VOlUIltB.I‘lly, and wrth common ‘interest w1th the prmcnpal offender part1c1pates n the

" commission of a crime . . . is a guilty participant, and in the eye of the Jaw is equally
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culpable wifh the one Wﬁo does the ac. > Owens v State, .161 Md. App. 91,99—160 (2005)- ,
(quoting Woods v. State, 315 Md. 591, 615 010 (1989)).-

A conspiracy occurs when “two or more person_s. combinef[] or agree[] to accomplish
sqmevunlawfu_l purpose, or to accomiolish a lawful purpose by uﬁl_awful means.” Savage v.
State, .22_6 Md. ,App. 166, 174 (2015). “When the object of the conspiracy ‘is the
' | _commission of another érime, .. . the specific intent reqﬁired f-or‘the conspiracy is not only
the intent reéuired for the agreerﬁent but als_o, pursuant té that 'agreerrient, the intent to
vassist in some way in causing that crime to be committed.” Mitcheli v State, 363 Md. 130, '
146 (200>1). T'hevessence of a cri_niihal conspiraqy is the unlawful agreement. “The érime
L. is complete whe_h the'agree.mént' to uﬁdeﬁéke ;he iilegal act‘is fbrmed.” Savage, 226 |
Md. App. at 174. :“The agreement heed_ not be form.all or spoken,‘ provided thére isa
" meeting of the minds reﬂecﬁng a unity of purpose and design.” T 0wne$ V. State-,- 314‘ Md. |
71,75 (1988).' “A éonspiracy.may Be shown through éiréumstantiél evidence, from Whiéh |
a'comnlaon scheme may be inferre;i.” .Hall V. Sta'te,‘ 233‘ Md. App. .1.18,' -138 (2017).

Hevre,‘ .tesﬁ].lloniallélild Vidéo evidence shOWed that, rﬁinutes prior to the shooting,
Mr. Gardner dro?e himself aﬁd_ an Unidentiﬁed passenger to the vicinity bf the crime, where .
Mr. Gardner parked his Vehjclé, eXited, and spoke fo Mr. Thomas. Shortly thereaftér,
Mr. Gardner 'hurriediy reentered his vehicle and drove a'way‘ at é Iﬁgh rétc of speed.
| Minutes la_tér, he stopped his vehicle af the moﬁth of the alléy leading to the 3800 block of
-Elmléy‘ Avenue. The unidentified passenger exited Mr. Gardner’s vehicle and traveled on

foot down the alley tbwar_d Elmley Avenue. Seconds later, seven gunshots rang out, and
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seccnds after that, the unid_entifieci peissenger ran back down the alley to Mr. Gardner’s
waiting Vehicle. B.y the time th'e p‘as'senger' reached Mr. .(“}ardner’s Vehicle, Mr Gardner
had moved the vehicle forward several feet and ha(i pushed- open the pas‘senger-side door
| so that the rlnidentifierl person could reenter thecar more quickly. Orice the unidentiiie(i
| persori was back m the car, Mr 'Gardner drove away ata high rate of speed. Not long .after,-'
the victim,. Sariik Griffin, was Idiscovereci on the 3800 blcck bf Elmley Avehue .sufferiﬁg .
: fro.rri eeven Agunshotw.o'urids. Mr. Grifﬁri 1ater died cf his injuries. |
From ‘that evrdence reasonable _]UI‘OI'S could have inferred that the passenger 1n_
Mr. Gardner’s vehicle was the person who shot and killed Mr Griffin, and that
Mr. Gairdner- riot onlijas present when the .crime was committed, but also knowingly |
aide_d-, cour_r.seled; comrnanded, or.enccuraged tiie-' shoovt’er’in the commission of the crimes
', 'by -(1) dmvmg the shooter ro the scene of the crime, (2) Wartmg for the sh.o'oter to COmrrlit
the crime, (3A) cpening the dcor cf rhe car to facilitate ﬂie shoorer’s escape, ‘and _theri
@) immediately ciriving away with the shcoter. Finally, gi\ien the concerted and deliberate
nature of Mr. Gardrrer’é and ‘ihe shooter’s actions b_efcre, during, and after the'crime, a
reasonable juror cculd ha\ie found that they conspired tcgether tc commit first-deoree
murder. See Jones v. State 132 Md. App 657 660 (2000) (“If two or more persons act in
v_ what appears .to be a concerted way to perpetrate a crime, we may . . infer a prior'
agreement by them tc actin such a Way.”). Accordingly, the evidence'adduceri aitl trial was

sufficient to sustain
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| ._Mr. Gardner’s convictions of ﬁrst—degree murder, conspiracy to commit first-degree

murder, and use of a handgun in the commission of a crime of violence.

' JUDGMENTS OF THE CIRCUIT

- COURT FOR BALTIMORE CITY

AFFIRMED. COSTS TO BE PAID
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CHAPTER SIX
Parties

MPJLCr6:00
ACCOMPLICE LIABILITY

The defendant may be guilty of (crune) as an accomplice, even though

" the defendant did not personally commit the acts that constitute that
crime. In order to convict the defendant of (crime) as an accomplice, the
State must prove that the (crime) occurred and that the defendant, with the
intent to make the crime happen knowmgly aided, counseled, com-

_ vmanded or encouraged the commission of the crime, or communicated to
[the] [a] primary actor in the crime that [he] [she] was ready, W1111ng, and
able to lend support if needed ' '

A person need not be physwally present at the time and place of the
: ‘comnnssmn of the cnme in order to act as an accomplice.] :

[[The mére presence of the defendant at the time and place of the
" ‘commission of the crime is not enough to prove that the defendant is an
- accornplice. If presence at the scene of the crime is proven, that fact may
be con51dered along with all of the surroundmg circumstances, in deter- -
mmmg whether the defendant intended to and was w1lhng to aid [the] [a]
primary actor, for example, by standing by as a lookout to wam the pri-

- . mary actor of danger, and whether the defendant commumcated that W111- o

‘ 1ngness to [the] {a] pnmary actor ]]

: o MPJI Cr 6 01
- ACCESSORY AFTER THE FACT

*An accessory after the fact is a person who, with knowledge that a

crime has been committed, assists the offender with the intent to hinder or

“prevent the offender’ s arrest, prosecutlon or tnal In order to convict the
defendant, the State must prove: :

"(1) that the crime of (felony) has been comm1tted

' (2) that the defendant knew that the crime of (felony) had been com-
mitted; -

(3)' that the defendant gave a351stance to the person Who comm1tted
the crime; and ’ S
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